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kodeqsebis msgavsad, saqarTvelos samoqalaqo kodeqss daematos 

Semdegi Sinaarsis muxli: cxovelebi ar warmoadgenen nivTebs. 

isini daculi arian specialuri kanonebiT. maTTan dakavSirebiT 

gamoiyeneba nivTebis mimarT arsebuli normebi, Tu sxva ram ar 

aris dadgenili.

cxovelTa uflebebis dacvis rogori maRali standartic ar unda davawe-

soT, rac udavod misasalmebelia, aman eWvis qveS ar unda daayenos adami-

anis ZiriTad uflebaTa konstituciuri garantiebi. saWiroa maT Soris 

gamoinaxos iseTi gonivruli balansi, romelic uzrunvelyofs, rogorc 

adamianis, ise cxovelis uflebaTa srulfasovan dacvasa da maT mSvidobi-

an Tanaarsebobas. unda gvaxsovdes, rom yoveli cocxali arseba imsaxurebs 

Tavisi bunebis adekvatur uflebebs da aqedan gamomdinare mopyrobas 

sazogadoebisa da saxelmwifos mxridan.
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mTavari redaqtorebisgan

„kerZo samarTlis mimoxilvis“ es gamocema erTob mdidaria masSi warmodgenili 

statiebiT. tradiciulad, JurnalSi ganTavsebulia rogorc Tanamedrove kerZo samar-

Tlis institutis mier Catarebuli konferenciebis masalebi, ise kerZo samarTlis sxva-

dasxva Temaze Sesrulebuli naSromebi. aRsaniSnavia, rom Jurnali gamoirCeva avtorTa 

mravalferovneba-simravliT. masSi profesorebTan erTad naxavT studentebis Semoq-

medebiT nimuSebs, rac samecniero Tanacxovrebis wesadaa qceuli iuridiul fakultetze. 

yovelgvari gadaWarbebis gareSe SeiZleba iTqvas, rom axalgazrda mkvlevarebis mduRare 

inteleqtualuri energia samarTlis uzenaesobis maRali kulturis Camoyalibeba-dam-

kvidrebis imediT gangvawyoben!

amjeradac, JurnalSi ixilavT kvlevebs, romlebic Tanamedrove qarTuli saxelmwi-

fos winaSe mdgari gamowvevebiTaa nakarnaxevi. uZravi nivTebis keTilsindisier SeZenas-

Tan dakavSirebul naSromebSi analizis mTavari samiznea saqarTvelos sakonstitucio sa-

samarTlos gadawyvetileba saqmeze „nodar dvali saqarTvelos parlamentis winaaRmdeg“. 

am gadawyvetilebam seriozuli safuZveli Cauyara farTomasStabian samecniero disku-

sias da rogorc saqarTveloSi, ise ucxoeTSi moRvawe mravali mecnieri „CaiTria“ am pro-

cesSi. mTavari kiTxva, romelic dasmulia sasamarTlos gadawyvetilebaSi, exeba uZravi 

nivTebis keTilsindisieri SeZenis arsebobis dasabuTebas. aRniSnulze sakonstitucio sa-

samarTlom gasca dadebiTi pasuxi da kidev erTxel aCvena, rom keTilsindisiereba samo-

qalaqo brunvis safuZvelia. sadao da sakamaTo warmodgenil naSromebSi uZravi qonebis 

keTilsindisieri SeZenisken mimaval gzebSia. aq Cans, rom sakonstitucio sasamarTlos 

gadawyvetilebis avtoriteti samarTalganviTarebis process ki ar blokavs, aramed xels 

uwyobs mas. zogierT kvlevaSi Tqven naxavT sasamarTlos ama Tu im poziciis piruTvnel 

kritikas, rac aqamde gamocemul sxva avtorTa naSromebSic TvalSisacemia. amgvari ganwyo-

ba sakuTrebis keTilsindisieri SeZenis mimarT didxans ar ganeldeba, vinaidan sasamarT-

lo gadawyvetilebebSi jer kidev bevri saWoWmano da saorWofo debulebaa. yovelive 

es ki gafiqrebinebT imas, rom mecnieruli azrisadmi angariSis gaweva kanonmdeblebsac 

waadgeba da sasamarTlo praqtikasac.

JurnalSi calkea gamoyofili Tanamedrove kerZo samarTlis institutis konfer-

enciis masalebi, romlebic exeba cxovelTa uflebebis dacvas. am mimarTulebiT mravali 

aqtualuri sakiTxia wina planze wamoweuli, rogorc kerZo, ise sajaro samarTlidan. 

sxvadasxva kvlevebidan Cans, rom cxovelis uflebebi kanonmdeblis gansakuTrebuli yur-

adRebis sagans warmoadgens. igrZnoba qarTuli kanonmdeblobis daaxloeba saerTaSoriso 

standartebTan. cxoveli, rogorc sulieri arseba, sargeblobs sxvadasxva iseTi ZiriTa-

di uflebiT, rac gaaCnia adamians. es ki iwvevs im Sexedulebis msxvrevas, romelic cxov-

els ganixilavs mxolod samarTlis obieqtad. sakmaod mtkice argumentebi arsebobs imis 

samtkiceblad, rom cxoveli imavdroulad ganvixiloT samarTlis subieqtis konteqstSi, 

ufro metic, mas Rirsebis matarebel sikeTedac moiazreben. aRniSnul sakiTxebze Jur-

nalis am gamocemaSi ixilavT saintereso kvlevebs, saintereso mosazrebebiT. mkiTxveli 

udaod SeniSnavs, rom cxovelTa uflebebis dacva saWiroebs kanonmdeblobis Semdgom 

daxvewa-srulyofas. kerZod, mowonebulia is azri, rom saqarTvelos samoqalaqo kodeqs-

Si, germaniis, avstriisa da Sveicariis samoqalaqo kodeqsebis analogiurad, Camoyalibdes 

norma, romelSic gacxadebuli iqneba, rom cxoveli ar aris nivTi. es gaaZlierebs cxov-

elisadmi humanur damokidebulebas.

konferenciis masalebis garda, JurnalSi dabeWdilia statiebi sxvadasxva Temaze. 
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erT-erTi maTgani exeba sakuTrebis ZiriTadi uflebis SezRudvebs. aRsaniSnavia, rom Tu 

Tavdapirvelad, samarTlis reformis dasawyisSi, Cveni sazogadoeba gaucxoebuli iyo 

sakuTrebis SezRudvebisadmi, dRes, amis saTanado kultura sakmaod Zlieria. cxadia, 

mxedvelobaSia iseTi SezRudvebi, romlebic ar ewinaaRmdegebian konstitucias. sxva ti-

pis naSromebs aRar SevexebiT. mkiTxveli Tavad gaakeTebs daskvnebs maTTan dakavSirebiT. 

isRa dagvrCenia, mogilocoT „kerZo samarTlis mimoxilvis“ morigi gamocema im imed-

iT, rom masSi ganTavsebuli samecniero naSromebi sasargeblo aRmoCndeba rogorc kerZo, 

ise sajaro samarTliT dainteresebuli mkiTxvelisaTvis.

besarion zoiZe

Tamar zarandia

marika dumbaZe
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kerZo  samarTlis  mimoxilva 

Besarion Zoidze

“CONCEPT OF NORMATIVE CONTENT” IN THE DECISION OF THE CONSTITUTIONAL COURT 
OF GEORGIA REGARDING THE BONA FIDE PURCHASE OF PROPERTY IN THE “NODAR 

DVALI CASE”.

In the pracƟ ce of the ConsƟ tuƟ onal Court of Georgia, the so-called “concept of the consƟ tuƟ onality of 
normaƟ ve content” tendency is acƟ ve. As if nothing should be strange here, the task of the court is to fi nd 
out the compaƟ bility of the normaƟ ve content of the disputed legislaƟ ve acts with the ConsƟ tuƟ on. That is 
true, but the point is that the consƟ tuƟ onal court perceives the defi niƟ on of the common courts as the “nor-
maƟ ve content”, such as in the case of the defi niƟ on of the Supreme Court of Georgia.

This concept was facilitated by an amendment to the Organic Law on Common Courts in 2010, which 
stated that “the legal assessment (interpretaƟ on of the norm) of the Grand Chamber of the Supreme Court 
is binding on the common courts of all instances (ArƟ cles 17, 5). The pracƟ ce of the ConsƟ tuƟ onal Court 
shows that it evaluates not only the legal assessment of the Grand Chamber, but also the assessments of 
other chambers of the Supreme Court, which are not mandatory for the common courts, nevertheless are of 
a recommendatory nature.

If we came up with the provision according to which not only legislaƟ ve acts but also their defi niƟ ons 
must comply with the ConsƟ tuƟ on, then there must be nothing unusual about this concept of the ConsƟ tu-
Ɵ onal Court. But things are diff erent. The ConsƟ tuƟ onal Court of Georgia does not have the right to review 
the consƟ tuƟ onality of the decisions of the common courts (more precisely, the Court of CassaƟ on), which 
means that the common court determines the compaƟ bility of the interpretaƟ on of the law with the ConsƟ -
tuƟ on in a parƟ cular case. Therefore, the consƟ tuƟ onality of the defi niƟ on is not checked separately from the 
case, rather in conjuncƟ on. The ConsƟ tuƟ onal Court only decides on the consƟ tuƟ onality of the defi niƟ on. 
The Court of CassaƟ on then conducts its proceedings according to the interpretaƟ on of the ConsƟ tuƟ onal 
Court. In short, if there is no case, neither exists the consƟ tuƟ onality of the defi niƟ on.

The ConsƟ tuƟ onal Court of Georgia has resorted to the way developed by it to insure itself against mi-
sunderstandings caused by its dysfuncƟ on. Ever since, according to the current legislaƟ on, it has the right to 
check only the consƟ tuƟ onality of a legislaƟ ve norm, it has placed a judicial interpretaƟ on of this norm on 
the posiƟ on of the objecƟ ve existence of the norm and accepted it as its “normaƟ ve content”. This was based 
on the amendments made in 2010.

It would have been beƩ er for the ConsƟ tuƟ onal Court, if it had been more courageous and had named 
the event aŌ er itself, such as the consƟ tuƟ onality of the “interpretaƟ on of the norm~”. It is true that the 
defi niƟ on expresses the content of the norm, but it is sƟ ll the product of a subjecƟ ve assessment of thereof, 
which may not even match the content that the legislator has included in it. That is why in this arƟ cle I have 
tried to separate the norm from its defi niƟ on, the consƟ tuƟ onality of the norm from the consƟ tuƟ onality of 
it’s the defi niƟ on. We have conveyed all this in connecƟ on with the “Nodar Dvali Case”.
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besarion zoiZe*

„normatiuli Sinaarsis konstituciurobis koncefcia” saqarTvelos 
sakonstitucio sasamarTlos gadawyvetilebaSi „nodar dvalis 
saqmeze“ sakuTrebis keTilsindisier SeZenasTan dakavSirebiT

I. „normatiuli Sinaarsis konstituciurobis koncefciis“ damokidebuleba 

normis ganmartebasTan

1. sakonstitucio sasamarTlos praqtikaSi sakmaod myarad gaidga fesvi kanonis normis 

„normatiuli Sinaarsis konstituciurobis koncefciam“ (Semdgom: „normatiuli Sinaarsis 

koncefcia“). zogjer, marTlac aSkarad sagrZnobia normatiuli Sinaarsis dapirispireba 

normisa da misi ganmartebis konstituciurobasTan. Cven, jer zogadad davaxasiaTebT 

iseT kategoriebs, rogoricaa samarTlis norma, normis ganmarteba da normis „norma-

tiuli Sinaarsi“, Semdeg ki, mas gamoviyenebT sakonstitucio sasamarTlos 2017 wlis 17 

oqtombris gadawyvetilebis Sefasebisas, romelic man miiRo saqarTvelos moqalaqe no-

dar dvalis saqmeze uZravi qonebis keTilsindisier SeZenasTan dakavSirebiT.1

normis konstituciuroba gulisxmobs ganmartebis gziT dadgenili normis namdvili 

Sinaarsis, igive, normis normad arseboba-moqmedebis sakiTxis gadaWras. sakonstitucio 

sasamarTlo arkvevs, Tu ramdenad gamarTlebulia normis arseboba konstituciasTan 

mimarTebiT. Tu norma konstituciuri aRmoCndeba - iarsebebs, Tu ara - Sewyvets ar-

sebobas. ganmartebis dros vadgenT pozitiur samarTalSi moqmedi normis substancias 

imis miuxedavad, ramdenad misaRebia igi CvenTvis, konstituciurobis dros ki, vwyvetT 

ganmartebis gziT dadgenili normis arsebobis mizanSewonilobis sakiTxs. mokled, 

ganmartebiT vadgenT sagnis (samarTlis) Sinaarss, konstituciurobiT ki, am sagnis (samar-

Tlis) arsebobis uflebis sakiTxs. swori ganmartebiT xdeba araswori ganmartebis uary-

ofa da amgvarad, normis saxismetyvelebis gansazRvra, konstituciurobiT ki wydeba am 

gansazRvruli normis bedi. sakonstitucio sasamarTlo ver gaarkvevs vercerTi normis 

konstituciurobis sakiTxs, Tu mas ar ecodineba normis is Sinaarsi, romelic aRiarebu-

lia ganmartebis gziT.

pirveli Teza: konstituciurobiT fasdeba ganmartebis gziT dadgenili normis saka-

nonmdeblo sivrceSi arsebobis mizanSewoniloba.

2. amrigad, erTmaneTisgan unda gavmijnoT normis ganmarteba da normis konstituci-

uroba. ganmarteba gulisxmobs sagnis namdvili Sinaarsis Semecnebas, imis gamovlenas, rac 

mocemuli sagnis substancias qmnis. ganmartebis dros sagnis Sinaarsi obieqturadaa moce-

muli. Semfaseblis amocanaa SeZlos amisi danaxva da misi subieqturi damokidebulebiT 

normis obieqturi Sinaarsis aRqma. ufro zustad, man unda dainaxos is, rac aris da ara 

* ssip ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis profesori. TinaTin wereTlis saxe-

lobis saxelmwifosa da samarTlis institutis mTavari mecnier-TanamSromeli.

1 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris N3/4/550 gadawyvetileba saqmeze: „no-

dar dvali saqarTvelos parlamentis winaaRmdeg“; aseve: am gadawyvetilebaze TandarTuli gansxvavebuli azri 

sakonstitucio sasamarTlos mosamarTleebis - irine imerliSvilis, giorgi kverenCxilaZis da maia kopaleiS-

vilisa.
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is, rac ar aris. magram, radganac yoveli ganmartebis wyaro subieqturi damokidebule-

baa, SesaZlebelia, rom erTi da igive norma sxvadasxva piris mier, kerZod, mosamarTlee-

bis mier, danaxuli iqnas sxvadasxva SinaarsiT. ganmartebis gziT dgindeba normaSi ga-

moxatuli samarTali. aucilebelia norma SevimecnoT, rogorc garkveuli socialuri, 

kulturuli, ekonomikuri Tu politikuri cxovrebis produqti. normis gulSi ver Cavw-

vdebiT, Tu ver vxedavT im Rirebulebebs, rac garsiviT akravs am normas da riTicaa igi 

gajerebuli. nebismieri norma RirebulebiTi wesrigis produqtia, sxvanairad igi ver 

iarsebebs. amitomac, ganmartebisas amas seriozuli yuradReba unda mieqces. 

meore Teza: ganmartebiT vadgenT imas, rac aris normaSi da ara imas, rac ar aris masSi, 

magram gvinda rom iyos.

3. sakonstitucio sasamarTlos ara aqvs uflebamosileba Seamowmos sasamarTlos gad-

awyvetilebis konstituciuroba, rac gamoyenebuli normis ganmartebis konstituciuro-

baSi vlindeba. samoqalaqo kodeqsis Tanaxmad, konstitucias unda Seesabamebodes aramar-

to „samoqalaqo kodeqsi da kerZo samarTlis sxva kanonebi, aramed maTi ganmartebanic“ 

(m.2, n.1). e.i. normac konstituciuri unda iyos da misi ganmartebac. norma sinamdvilis 

Sefasebis obieqturi mdgomareobaa (mocemulobaa), ganmarteba ki, mis mimarT subieqtu-

ri damokidebuleba. swori ganmarteba iqaa, sadac subieqturi da obieqturi Sefasebebi 

emTxveva erTmaneTs. Tu norma arakonstituciuria, ganmarteba SeuZlebelia iyos konsti-

tuciuri. konstituciuri ganmarteba am SemTxvevaSi normis moqmedebis sivrcidan gasvla 

iqneboda. 

Cveni mTavari kiTxva exeba imas, arsebuli normatiuli sinamdvile, konstituciis 

CaTvliT, iZleva Tu ara sasamarTlo gadawyvetilebis konstituciurobis Semowmebis 

uflebamosilebas.  am kiTxvaze, konstituciis mTliani organizmidan gamomdinare, pa-

suxi iqneba dadebiTi. roca SesaZlebelia normis konstituciurobis Sefaseba, cxadia, 

sruli uazroba da ulogikobaa vamtkicoT, rom ganmartebis konstituciurobis Sefase-

bas konstitucia ar uSvebs.  es iqneba samarTlis mTliani sxeulis xelovnuri gaxleCa 

da yuradRebis gadatana samarTlis formalur yofierebaze, SeiZleba iTqvas, wignismier 

samarTalze, romelic, vidre misi praqtikaSi gamoyeneba moxdeba, manamde faqtobrivad 

mkvdari materiaa da ganmartebis gziT  iZens sicocxles. Cvenze es samarTlebrivi fiqcie-

bi (mkvdari sxeulebi) ki ar axdenen gavlenas, aramed praqtikulad moqmedi samarTali, 

rac ganmartebisa da misgan momdinare SedegebiT aisaxeba adamianTa socialur cxovreba-

ze. wignismieri samarTali, dawerili da am gziT fiqsirebuli normatiuli ideebia, moq-

medi samarTali ki, faqtebia, romlebic Cvenze axdenen gavlenas. amitomac, meCveneba, rom 

sakonstitucio sasamarTlom bolomde unda daZlios samarTlebrivi formalizmi da isev 

konstituciis ganmartebis gziT asparezi misces normis ganmartebis konstituciurobis 

Semowmebas. vimeorebT, sxvanairad, Cven davupirispirdebiT ganmartebas, maT Soris kon-

stituciisas da saboloo jamSi samarTlis sabWour koncefcias daubrundebiT. Tu ase 

SevxedavT am sakiTxs, maSin konstituciaSi cvlilebebis Setanamdec kargad gavarTmevT 

Tavs, isev konstituciidan gamomdinare da aRar dagvWirdeba SeniRbuli formebis gamoy-

eneba.

mesame Teza: normatiuli aqtis ganmartebis konstituciurobis Semomweba konstituciis 

RirebulebiTi wesrigidan gamomdinareobs da masze uaris Tqma am wesrigTan dapirispireba 

iqneba. nebismieri gadawyvetileba, romelSic aris imisi mcdeloba, rom samarTali moergos 

aRniSnul wesrigs, gamarTlebulia.
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4. normisa da misi ganmartebis konstituciurobis Sefasebisas SeiZleba gamoikve-

Tos orgvari urTierTdamokidebuleba. pirveli is, rom mxolod ganmarteba aRmoCndes 

arakonstituciuri. ganmartebis konstituciuroba cxadia ver Sefasdeba normis konsti-

tuciurobisagan mowyvetilad. sasamarTlos bunebrivia ainteresebs ganmarteba normisgan 

gaucxoebulia Tu normis namdvili Sinaarsis asaxvaa. Tuki aRmoCndeba, rom ganmartebis 

Sinaarsi normis konstituciuri Sinaarsisgan acdenilia, cxadia mxolod ganmarteba CaiT-

vleba arakonstituciurad, norma ki gaagrZelebs moqmedebas. meore SemTxvevaSi, SeiZleba 

ganmartebis Semowmebis procesSi aRmoCndes, rom Tavad normaa arakonstituciuri da 

Sesabamisad arakonstituciuri ganmartebac amisi gamoZaxilia. aseT SemTxvevaSi normis 

arakonstituciurad cnoba gadafaravs ganmartebis arakonstituciurobas. roca Zalas 

kargavs ganmartebis sagani, aRarc ganmartebaa saxeze. yovelive es gvafiqrebinebs, rom 

ganmartebaSia normis namdvili Sinaarsi, amitomac, maTi erTmaneTisgan mowyvetilad Se-

faseba sruli paradoqsia. maSinac ki, roca sasamarTlo kanonTa abstraqtul kontrols 

axorcielebs, ganmartebis gziT arkvevs mis Sinaarss da aqedan gamomdinare adgens maT 

konstituciurobas. gansxvaveba imaSia, rom am SemTxvevaSi ganmarteba saSualebaa normis 

Sinaarsis dasadgenad da ara mizani. sasamarTlo gadawyvetilebaTa kontrolisas ki, miza-

ni ganmartebis Sefasebaa, normis konstituciuroba aq meore planze inacvlebs. 

mokled, Tuki aRmoCndeba, rom normis ganmartebis arakonstituciuroba mizez-Sede-

gobrivadaa dakavSirebuli normasTan da misi arsis gamoxatulebaa, normac cxadia ara-

konstituciurad unda gamocxaddes, xolo, Tuki aRmoCndeba, rom ganmarteba acdenilia 

normis konstituciuri Sinaarsisgan, maSin mxolod ganmartebas vacxadebT arakonsti-

tuciurad. 

meoTxe Teza: roca, rogorc norma, ise misi ganmarteba arakonstituciuria, aq norma da 

misi ganmarteba erTi da igivea (erTi Sinaarsisaa); xolo, roca mxolod ganmarteba iTvleba 

arakonstituciurad, aq norma da misi ganmarteba sxvadasxvaa (sxvadasxva Sinaarsisaa).

5. sakasacio sasamarTlos gadawyvetilebis ganmartebis konstituciurobis Semow-

mebis ararsebulma praqtikam, rasac am saganze sakonsititucio sasamarTlos normati-

uli ufunqciobiT xsnian, seriozuli problemebi gauCina sakonstitucio sasamarTlos. 

swored aqedan gamosavlis ZebniT unda iyos gamowveuli „normatiuli Sinaarsis koncef-

cia“, ramac farTod moikida fexi sakonstitucio sasamarTlos gadawyvetilebebSi. dam-

kvidrebuli praqtikiT, sasamarTlo faqtobrivad erTmaneTisagan mijnavs normis konsti-

tuciurobas misi „normatiuli Sinaarsis“ konstituciurobisagan. amas maSin aqvs adgili, 

roca norma iZleva sxvadasxvanairi wakiTxvis SesaZleblobas. sasamarTlo, rogorc wesi, 

konstituciasTan Seusabamo wakiTxvas (normis Sinaarss) acxadebs arakonstituciurad. 

mxedvelobaSia normis is Sinaarsi, ra SinaarsiTac moqmedebs norma sasamarTlo praqti-

kaSi. norma kvlavac agrZelebs moqmedebas, ar iTvleba arakonstituciurad, arakonsti-

tuciurad cxaddeba misi erT-erTi Sinaarsi. sasamarTlos ar ainteresebs normis sxva Si-

naarsi da afasebs mxolod im Sinaarss, ra SinaarsiTac dainaxa igi sakasacio sasamarTlom. 

sxva SinaarsiT wakiTxvis SemTxvevaSi, maTi konstituciurobis sakiTxi SesaZloa gaxdes 

calke ganxilvis sagani. am logikiT, sakonstitucio sasamarTlo mravaljer SeiZleba mi-

ubrundes ama Tu im normis „normatiul Sinaarss“, ise, rom norma agrZelebdes arsebobas. 

Teoriulad es SeiZleba ganmeordes usasrulod. 

bunebrivia gaCndeba kiTxva, Tu  ra damokidebulebaa normas, „normatiul Sinaarssa“ 

da normis ganmartebas Soris? nebismieri norma qcevis wesia imis wyalobiT, rom garkveu-

li Sinaarsis Semcvelia. esaa normis normatiuli (qcevis wesad Camomyalibebeli) Sinaar-

besarion zoiZe
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si. sakonstitucio sasamarTlo normatiul Sinaarsad apriorulad miiCnevs sasamarTlos 

mier miCneul Sinaarss. es rom ar aReniSna sasamarTlos, maSin normatiuli Sinaarsi ki ar 

gveqneboda obieqturi TvalsazrisiT, aramed, es iqneboda damokidebuleba normis norma-

tiuli Sinaarsis mimarT, rac SeiZleba acdenilic yofiliyo normis namdvili Sinaarsisgan. 

maSin, ra unda gvewodebina amisTvis? rogorc wesi, es iqneboda normis ganmarteba. Tu 

asea, maSin Cndeba kiTxva, ratom uwodebs ganmartebas normatiul Sinaarss? saqme imaSia, 

rom Tu mas Tavisi realuri saxeli daerqmeoda, maSin sakonstitucio sasamarTlo mokle-

buli iqneboda SesaZleblobas ganexila am mocemulobis (rac sinamdvileSi ganmartebaa) 

konstituciuroba. Sesabamisad, normis ama Tu im saxiT interpretacia ver gauqmdeboda. 

„normatiuli Sinaarsis“ koncefcia ki iZleva amis SesaZleblobas. 

am gaugebrobis Sedegad erTmaneTSi gadaixlarTa samarTlebrivi kategoriebi da cne-

bebi. saerTo sasamarTlos interpretacia iTvleba normatiul Sinaarsad, e.i. normad. 

aravin ar uaryofs imas, rom interpretaciiT xdeba normis Sinaarsis dadgena. am azriT, 

nebismieri interpretacia normatiuli Sinaarsis mqonea. amas verc veravin daupirisp-

irdeba. magram, es aRqmuli iqna normad, kerZod subieqturi mimarTeba dakvalificirda 

normis obieqtur mdgomareobad. marTlac, sakonstitucio sasamarTlos warmatebiT Seu-

Zlia Tqvas, rom norma unda gavigoT sxvagvarad, vidre es saerTo sasamarTlos esmis. sa-

konstitucio sasamarTlos SeuZlia Tqvas, rom normis ganmarteba gaucxoebulia normis 

Sinaarsisagan. 

interpretacia ar warmoadgens normis substanciisaTvis safrTxes, vinaidan igi Se-

fasebiTi kategoriaa. Tu vinme raimes arasworad afasebs, SeiZleba vurCioT swori Se-

faseba rogori iqneba. magram roca vambobT, rom esaa erTderTi swori Sefaseba, maSin es 

damokidebuleba normisTvis imanenturi xdeba. sadac swori ganmartebiT gvardeba prob-

lema, iq konstituciurobis sakiTxi ar dgas, garda im SemTxvevisa, roca sasamarTlos 

gadawyvetilebis konstituciuroba ixileba, rac ar xdeba Cvens sinamdvileSi. 

„normatiuli Sinaarsis“ arakonstituciurad cnoba interpretaciis arakonstituci-

urobis gamoxatuleba unda iyos. „normatiuli Sinaarsis“ arakonstituciuroba xdeba 

sasamarTlos gadawyvetilebis gadasinjvis safuZveli. swori interpretaciis SeTavaze-

biT es mizani ver miiRweva, roca ar xdeba interpretaciis konstituciurobis oficial-

urad, damoukideblad Semowmeba. sasamarTlos daarsebidan dReis CaTvliT sakonsti-

tucio sasamarTlos mier normis swori ganmartebis savaldebuloobis sakiTxi kamaTis 

sagania. saerTo sasamarTloebi „Tavs aiZuleben“ daemorCilon am ganmartebas misi maRa-

li avtoritetis ZaliT. magram es yovelTvis ar xdeba da misdami nihilisturi damok-

idebuleba ubiZgebs sakonstitucio sasamarTlos sxva gzebi gamonaxos Sedegis dasad-

gomad. „normatiuli Sinaarsis koncefcia“ am mizans emsaxureba. „normatiuli Sinaarsi“ 

normis Sinagani mdgomareobis kvalifikaciaa, misi obieqturi Sinaarsis gamoxatvaa. norma 

Seicavs im Sinaarss, rogorc me vxedav mas, Cemi warmodgenebi legitimuria da igi aqcevs 

normas normad. aseTi midgoma imiTacaa safrTxilo da „saSiSi“, rom kanonmdeblis gver-

diT Cndeba axali subieqti - sasamarTlos saxiT, romelsac Seswevs unari Seqmnas norma. 

normiT ki ar iboWeba igi, aramed normis Sinaarss TviTon gansazRvravs. normatiuli azri 

(Sinaarsi) normidan Cemsken ki ar moemarTeba, aramed Cemgan misken miedineba, avsebs da 

materialur Sinaarss sZens mocemul normas. „normatiuli Sinaarsis“ gauqmebiT Sedegi 

umalve dgeba. 

mexuTe Teza: „normatiuli Sinaarsis koncefcia“ normis konstituciurobis dualistu-

ri koncefciaa. normis „normatiuli Sinaarsi“ sinamdvileSi es aris normis ganmarteba. es 
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iqidanac Cans, rom sakonstitucio sasamarTlom SeiZleba norma ZalaSi datovos, xolo misi 

erT-erTi Sinaarsi arakonstituciurad cnos. Tu „normatiuli Sinaarsi“ normis Sinaarsia, 

maSin normac unda gauqmdes. iseTi STabeWdileba iqmneba TiTqos normasa da „normatiul Si-

naarss“ Soris kavSiri ar yofiliyos. Tuki sakonstitucio sasamarTlo ityoda, rom me vafa-

seb normis ganmartebis konstituciurobas, maSin aRniSnuli gaugebrobac moixsneboda.

6. sakonstitucio sasamarTlo sadavo normis Sinaarsis konstituciurobis Sefase-

bisas mxedvelobaSi iRebs misi gamoyenebis praqtikas. igi SeiZleba adekvaturad asaxa-

vdes normis Sinaarss, an adgili hqondes misgan gadaxvevas. nebismier SemTxvevaSi saxezea 

ganmarteba. nebismieri norma garkveuli Sinaarsis Semcvelia. norma ar arsebobs Sinaarsis 

gareSe. Sinaarsi normis Sinagani substanciuri mdgomareobaa, romelic normis normo-

bas ganapirobebs. ganmarteba ki, am Sinagani mdgomareobis mimarT Cveni damokidebulebaa, 

kerZod, is, Tu rogor aRviqvamT normis Sinaarss, misi namdvili bunebis adekvaturad 

Tu gaucxoebulad. aris normebi, romelTa dispoziciaSi maTi Sinaarsi imdenad cxadadaa 

formulirebuli, rom TviTganmartebis STabeWdilebas qmnian da maTi gansxvavebulad 

Semecnebis simcdare maSinaTve TvalSisacemia, rogorc amas adgili aqvs elementaru-

li ariTmetikuli debulebis dros (rene dekartis xatovani TqmiT, orjer ori oTx-

ia maSinac, roca mRviZavs da maSinac, roca mZinavso). magram aris normebi, romelTa 

ganmarteba seriozul inteleqtualur Zalisxmevas saWiroebs, vinaidan maTi Sinaarsi isea 

gadmocemuli, rom isini gansxvavebuli ganmartebebis safuZvels iZlevian. zogjer im-

denad Znelia maTSi swori ganmartebis migneba, rom iZulebuli varT am saqmeSi yvelaze 

daxelovnebuli instanciis azri gaviTvaliswinoT. aseTi saerTo sasamarTlo sistemaSi 

sakasacio sasamarTloa. roca arc am instanciis ganmartebas ara aqvs savaldebulo Zala, 

„saerTo sasamarTloebis Sesaxeb“ kanoniT gaTvaliswinebul gamonakliss Tu ar miviRebT 

mxedvelobaSi, yvela SemTxvevaSi, saboloo verdiqtis gamomtanad rCeba sakonstitucio 

sasamarTlo. damkvidrebuli azriT ki, formalurad, sakonstitucio sasamarTlos, saer-

To sasamarTlos ganmartebis konstituciurobis Semowmebaze xeli ar miuwvdeba. 

ar arsebobs specialuri Canaweri arc mimdinare kanonmdeblobaSi da arc konstitu-

ciaSi, rom sakonstitucio sasamarTlo afasebs saerTo sasamarTlos gadawyvetilebis 

konstituciurobas da am gziT ganmartebis konstituciurobas. amis miuxedavad, rogorc 

zemoTac iTqva, sakonstitucio sasamarTlom am bolo dros, Cveni azriT, axali prec-

edentis damkvidrebas daudo safuZveli. erT-erT gadawyvetilebaSi man aRniSna: „sakon-

stitucio sasamarTlo, rogorc wesi, iRebs da ixilavs sakanonmdeblo normas swored im 

normatiuli SinaarsiT, romliTac igi saerTo sasamarTlom gamoiyena“ (saq. sak. sasamarT-

los 2015 wlis 4 martis N1/2/552 gadawyvetileba saqmeze „ss „liberTi banki“ saqarTve-

los parlamentis winaaRmdeg“, 11-16). mxedvelobaSia saqarTvelos uzenaesi sasamarTlos, 

rogorc bolo instanciis sasamarTlos praqtika.

meeqvse Teza: sasamarTlos praqtikaSi norma ra SinaarsiTac ar unda vlindebodes, is 

mainc misi ganmartebaa da SesaZloa ar iyos swori.

7. „normatiuli Sinaarsis koncefcia“ gaugebari iqneba sasamarTlo gadawyvetile-

bebis savaldebulobis farglebi Tu ar gvecodineba. rogorc wesi, sasamarTlos gad-

awyvetilebis savaldebuloba vrceldeba mxolod im saqmis mimarT, romelzec iqna igi 

miRebuli. evropul samarTalSi moqmedi koncefciiT, sakasacio sasamarTlosac ar aqvs 

ufleba mis mier miRebuli gadawyvetileba savaldebulo gaxados yvela qvemdgomi sa-

samarTlosTvis analogiur saqmeebTan dakavSirebiT. aseTi uflebamosileba preceden-

besarion zoiZe
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tul samarTalSia miRebuli  da es ganasxvavebs mas kontinenturi evropis samarTlisagan. 

Tumca, precedentebisadmi analogiuri gadaxra am ukanasknelSic SeiniSneba. 

aRniSnul sakiTxze qarTulma samarTalma saintereso gza gamoiara. Zveli qarTuli 

samarTlis sxvadasxva Zeglebidan dasturdeba, rom mosamarTles SeeZlo kanonSi arse-

buli xarvezi Tavad gamoesworebina.2 sabWoTa saqarTvelos marTlmsajulebaSi igrZno-

boda precedentuli samarTlis suli. umaRlesi sasamarTlos plenumis saxelZRvanelo 

miTiTebebs savaldebulo Zala gaaCnda. iyo SemTxvevebi, roca es miTiTebebi kanonisgan 

gansxvavebul normatiul Sinaarss Seicavda. damoukidebeli saqarTvelos kanonmdebloba 

sakasacio sasamarTlos gadawyvetilebas ar aniWebda precedentis msgavs savaldebulo-

bas. igi aanalizebda saerTo sasamarTloebis praqtikas da SeimuSavebda sarekomendacio 

xasiaTis winadadebebs. „saerTo sasamarTloebis Sesaxeb“ organul kanonSi 2010 wels Se-

tanili damatebis safuZvelze dadginda: „uzenaesi sasamarTlos didi palatis samarTle-

brivi Sefaseba (normis ganmarteba) savaldebuloa yvela instanciis saerTo sasamarTloe-

bisaTvis“ (m.17,p.5). rogorc vxedavT, uzenaesi sasamarTlos uflebrivi Tvalsawieri ar 

scildeba normis ganmartebis farglebs. erT SemTxvevaSi, roca palatebi axdenen normis 

ganmartebas, es ganmarteba ar aris savaldebulo yvela instanciis sasamarTlosTvis. 

meore SemTxvevaSi ki, didi palatis ganmarteba - savaldebuloa. es ukanaskneli ki iSviaTi 

gamonaklisi unda iyos. ganmartebis aseTi savaldebuloba migvaniSnebs Cveni pozitiuri 

samarTlis sivrceSi precedentuli samarTlis Tanaarsebobis (Tanacxovrebis) mcdelo-

baze. gansxvavebul samarTalTa erTad moqmedeba damaxasiaTebelia samarTlis Sereuli 

sistemisaTvis. qarTul samarTalSi sxvadasxva kulturaTa gavlenebis fonze amis niS-

nebi reformis pirveli dRidan SeimCneva. amjerad, CvenTvis sxva ramaa saintereso, ker-

Zod, sakonstitucio sasamarTlos damokidebuleba normis ganmartebisadmi, razedac am 

naSromis wina nawilebSic vsaubrobdiT. radganac gadawyvetilebis konstituciurobas 

pirdapir ver Seafasebs sakonstitucio sasamarTlo, man mimarTa irib gzas, rac SeiZleba 

gaxdes sakasacio sasamarTlos arakonstituciuri gadawyvetilebis gauqmebis safuZve-

li. amaSia swored „normatiuli Sinaarsis koncefciis“ daniSnuleba. misi nakli is aris, 

rom „normatiuli Sinaarsis“ arakonstituciurobiT formalurad arc sasamarTlos gad-

awyvetileba uqmdeba da arc kanonis norma. Tuki vaRiarebT, rom norma ise unda gavigoT, 

rogorc es esmis sakasacio sasamarTlos did palatas, es logikurad imisi mTqmelia, rom 

normatiuli Sinaarsi normis obieqturi Sinaarsia, romelic kanonmdebels hqonda ganz-

raxuli an Tavad normam SeiZina garkveul drosa da sivrceSi. amgvari msjelobiT kanonis 

normac arakonstituciurad unda gamocxaddes. magram, Tu vityviT rom „normatiuli 

Sinaarsi“ ganmartebaa marto, maSin, rogorc zemoT aRvniSneT, SeiZleba marto ganmarteba 

aRmoCndes arakonstituciuri. sinamdvileSi asecaa, magram sakonstitucio sasamarTlo 

bolomde araa gaxsnili da funqciuri SezRudvebidan gamomdinare, mokrZalebulad cdi-

lobs Tavisi precedentiT axali funqcia SeiZinos. amitomacaa, rom sarezolucio nawilSi 

mxolod samarTlebrivi safuZvlis Sefasebaze akeTebs daskvnas da ara gadawyvetilebisa. 

meSvide Teza: „normatiuli Sinaarsis“ savaldebuloobis logikuri Sedegia normis 

moqmedebis sakiTxis gadaWra. kerZod, aseTi midgomiT, normac arakonstituciurad unda 

gamocxaddes da am normis safuZvelze miRebuli gadawyvetilebac, an kidev - norma Tu ara  

- sasamarTlo gadawyvetileba mainc, rogorc normis arakonstituciur ganmartebaze damya-

rebuli aqti.

2 ix. dawvrilebiT: besarion zoiZe, evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis 

saswavlo centri, Tbilisi, 2005, 330-333.
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II. „normatiuli Sinaarsis koncefcia“ saqarTvelos samoqalaqo 
kodeqsis 185-e muxlis Sefasebisas

8. sainteresoa, rogor aisaxa „normatiuli Sinaarsis koncefcia“ sakonstitucio 

sasamarTlos gadawyvetilebaSi „nodar dvalis saqmeze“. sasamarTlom sakuTrebis 

keTilsindisieri SeZenis konstituciurobis sakiTxi saqarTvelos samoqalaqo kodeqsis 

or muxlTan dakavSirebiT Seafasa. esenia 185-e muxli da 312-e muxlis meore nawili. 

orive sanivTo samarTlis wignSi ganTavsebuli muxlebia. Sinaarsobrivi msgavsebis mi-

uxedavad, maTi sistemuri adgili erTmaneTisagan gansxvavebulia: pirveli sakuTrebis 

SeZena-dakargvis nawilSi (Tavi mesame) mocemuli normaa, meore ki - sajaro reestris naw-

ilSia (kari mesame) gadmocemuli da moqmedebis farglebiT ufro farToa, vidre pirveli. 

185-e muxlis Sinaarsi Semdegi saxisaa: „SemZenis interesebidan gamomdinare, gamsxvisebeli 

iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi, garda im 

SemTxvevebisa, roca SemZenma icoda, rom gamsxvisebeli ar iyos mesakuTre“.3 meore sadavo 

muxlis Sinaarsi ki aseTia: „im piris sasargeblod, romelic garigebis safuZvelze sxva 

pirisgan iZens romelime uflebas da es ufleba gamsxviseblis saxelze iyo reestrSi 

registrirebuli, reestris Canaweri iTvleba sworad, garda im SemTxvevebisa, roca am 

Canaweris sawinaaRmdegod Setanilia saCivari, an SemZenma icoda, rom Canaweri uzustoa.“4

sakonstitucio sasamarTlom am or muxlSi mocemuli normebis Sefasebisas gaiTval-

iswina maTi urTierTmimarTeba konstituciurobis safuZvlebTan dakavSirebiT da 312-e 

muxlis meore nawilis konstituciurobis motivebi gamoiyena 185-e muxlis arakonsti-

tuciurad cnobisaTvis. man ver naxa 312-e muxlis meore nawilSi mocemuli safuZvlebi 

185-e muxlSi da aqedan gamomdinare CaTvala misi erT-erTi „normatiuli Sinaarsi“ ara-

konstituciurad. amisgan gansxvavebiT, kerZo azris mqone mosamarTleTa damokidebuleba 

sruliad sxvagvari aRmoCnda. isini, piriqiT, rac 312-e muxlis meore nawilSi konsti-

tuciurobis safuZvladaa miCneuli, zedmetad Tvlian 185-e muxlSi da mis konstituci-

urobas asabuTeben swored aRniSnuli safuZvlebis ar arsebobiT. martivad, rom vTqvaT, 

Tu gadawyvetileba amtkicebs, rom 185-emuxli naklovania da amis gamo arakonstituci-

uria, gansxvavebuli azriT ki, igi konstituciuria. aRniSnuli zogadi msjeloba naTeli 

rom gavxadoT, vnaxoT sakonstitucio sasamarTlos Sefasebebi sadavo muxlebTan dakav-

SirebiT. 

jer daviwyoT 312-e muxlis me-2 nawilis sasamarTlosmieri SefasebiT. sasamarTlom 

igi konstituciurad CaTvala da mTeli samotivacio nawili aago imaze, Tu ra gavle-

nas axdens sajaro reestrSi Setanili saCivari keTilsindisier SeZenaze. sasamarTlos 

daskvna aseTia: keTilsindisier SeZenas gamoricxavs ara TavisTavad saCivris arsebobis 

obieqturi faqti, aramed imavdroulad SemZenis mier misi codnis faqti. sxva SemTxvevaSi 

SemZeni unda ganvixiloT, rogorc keTilsindisieri SemZeni. sasamarTlom miiCnia, rom es 

iqneboda 312-e muxlis me-2 nawilis swori ganmarteba. axla am motivaciis fonze SevxedoT 

185-e muxls. iq saCivari saerTod naxsenebic ar aris. sasamarTlom es CaTvala am mux-

lis seriozul naklad da imis mauwyeblad, rom SesaZlebelia sakuTrebis keTilsindis-

ieri SeZena maSinac, roca sajaro reestrSi Canaweris sawinaaRmdegod Setanilia saCivari. 

swored aq dainaxa man 312-e muxlis me-2 nawilTan winaaRmdegoba da CaTvala, rom 185-

e muxliT gaTvaliswinebuli „normatiuli Sinaarsi“ arakonstituciuria. sasamarTlos 

3 ix. saqarTvelos samoqalaqo kodeqsi (hƩ ps://matsne.gov.ge);

4 ix. saqarTvelos samoqalaqo kodeqsi (hƩ ps://matsne.gov.ge).

besarion zoiZe
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gadawyvetilebis sarezolucio nawilSi vkiTxulobT“ „saqarTvelos konstituciis 21-e 

muxlis pirvel da me-2 punqtebTan mimarTebiT arakonstituciurad iqnes cnobili saqa-

rTvelos samoqalaqo kodeqsis 185-e muxlis is normatiuli Sinaarsi, romlis Tanaxmadac 

„gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro re-

estrSi“, im SemTxvevaSi, rodesac reestris Canaweris winaaRmdeg Setanilia saCivari da es 

faqti SemZenisaTvis cnobilia.“5

rogorc aRvniSneT, gansxvavebuli azris avtorTa Tanaxmad, samoqalaqo kodeqsis 

orive sadavo muxlis Sinaarsi konstituciuria, 185-e muxli konstituciasTan Sesabam-

isobaSia im saxiT, rogorcaa formulirebuli. saCivris codnis sadamfuZneblo rolze 

miTiTeba CaiTvala reestris utyuarobis prezumfciis safrTxed, ufro zustad, misi 

da aseve keTilsindisieri SeZenis institutis uaryofad. gansxvavebul azrSi saintere-

so is aris, rom reestris monacemTa utyuarobis prezumfciaSi wina planzea wamoweu-

li sajaro-samarTlebrivi konteqsti. kerZod, roca vambobT, rom reestris monacemebi 

utyuaria, es niSnavs imas, rom utyuaria CvenTvis is monacemebi, rac reestridan Cans. 

aravin ar aris valdebuli dainaxos reestrSi is, rac ar Cans reestridan. SeiZleba saCi-

vari (farTo gagebiT, rogorc es esmis sakonstitucio sasamarTlos) arsebobdes rees-

tris Canaweris mimarT, magram es reestridan ar Candes. aseTi saCivari vercerTi SemZenis 

keTilsindisierebas eWvis qveS ver daayenebs. uZravis SemZeni ar aris uflebamosili da 

arc valdebuli arkvios reestris monacemTa siswore. Tavad reestri, rogorc sajaro 

instituti, zogadadaa valdebuli masSi registrirebuli informacia, rogorc obieq-

turi mocemuloba, xelmisawvdomi gaxados uZravi qonebis yvela SemZenisaTvis. xelmis-

awvdomoba warmoSobs saCivris arsebobis obieqturi faqtis codnis valdebulebas. sa-

samarTlos gadawyvetilebaSic es poziciaa dafiqsirebuli. Tu kargad davakvirdebiT, 

gansxvavebuli azris avtorebic faqtobrivad imaves amtkiceben saCivarTan dakavSirebiT, 

razec gadawyvetilebaSia saubari. orive SemTxvevaSi sakuTrebis keTilsindisieri SeZena 

dakavSirebulia saCivris arsebobis faqtis xelmisawvdomobasTan. orive SemTxvevaSi re-

estris monacemTa utyuarobis prezumfcia maszea mibmuli. Tu am faqtebs eqneba adgili, 

maSin SemZeni ver daeyrdnoba reestris monacemTa utyuarobis prezumfcias. 

merve Teza: CvenTvis sarwmunoa mxolod is monacemebi, rac reestridan Cans. aravin ar 

aris valdebuli reestrSi dainaxos is, rac iqidan ar Cans. ar arsebobs valdebuleba ufle-

bamosilebis gareSe. SemZeni ar aris uflebamosili arkvios reestris monacemTa siswore. 

mxolod monacemTa xelmisawvdomoba warmoSobs maTi codnis valdebulebas.

9. sajaro reestris monacemTa utyuarobis prezumfcia uqmdeba mis winaaRmdeg Set-

anili saCivriT. gansxvavebuli azris avtorebi weren: „miviCnevT, rom sajaro reestrSi 

registrirebuli monacemebis mimarT utyuarobis prezumfcia keTilsindisier SemZens 

ar avaldebulebs gadaamowmos Canaweris siswore, masze mimdinare davis arsebobis faq-

ti, garda im SemTxvevisa, roca sajaro organoebi/dawesebulebebi Seatyobineben mas amis 

Sesaxeb“.6

aRniSnulidan gamomdinare, Cndeba kiTxva: saCivari aCerebs qonebis gadacemis pro-

cess misi safuZvlianobis garkvevamde, Tu ar aris xelisSemSleli sakuTrebis gadace-

5 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris N3/4/550 gadawyvetileba saqmeze: „no-

dar dvali saqarTvelos parlamentis winaaRmdeg“.

6 ix. mosamarTleTa gansxvavebuli azri, romelic TandarTulia saqarTvelos sakonstitucio sasamarTlos 2017 

wlis 17 oqtombris N3/4/530 gadawyvetilebaze „nodar dvali saqarTvelos parlamentis winaaRmdeg“;
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misaTvis. gansxvavebuli azris avtorebi sifrTxiles iCenen am viTarebis Sefasebisas da 

Tvlian, rom sakuTrebis gadacemis procesi unda gaCerdes manam, sanam ar gadawydeba 

saCivris bedi, kerZod: „gasaTvaliswinebelia, rom saCivris/sarCelis Setanis faqti jer 

kidev ar niSnavs, rom masze warmoeba daiwyeba an dawyebuli warmoeba dasruldeba saCi-

varze/sarCelze gadawyvetilebis miRebiT. amasTan, miviCnevT, rom Tu saCivari Setanilia 

maregistrirebel organoSi (saagentoSi), maSin Tavad saagentoa pasuxismgebeli sadavod 

qceul monacemebze mimdinare administraciuli warmoebis SemTxvevaSi gonivruli vadiT 

SeaCeros registraciis procedura sakiTxis/saCivris gadawyvetamde da amis  Sesaxeb ac-

nobos uZravi qonebis SeZenis msurvels, iseve rogorc sasamarTloSi davis warmoebisas 

sasamarTlo Sesabamis garemoebaTa safuZvelze/arsebobisas mxaris moTxovniT uzrunve-

lyofs uflebis dacvis damatebiTi RonisZiebebis gamoyenebas (mag: aCerebs registraciis 

warmoebas)“7. amdenad, gansxvavebuli azris avtorTa poziciiT, saCivris arseboba unda 

iwvevdes registraciis SeCerebas gonivruli vadiT. sworia is damokidebuleba, romelic 

ambobs, rom aRniSnuli faqti SeZenis process ki ar unda abrkolebdes, aramed SenaZenis 

simyareze unda moqmedebdes. vinc icis, rom Canaweris winaaRmdeg saCivaria Setanili da 

mainc iZens uZrav qonebas sakuTrebaSi, amiT igi im riskis matarebeli xdeba, rac dakav-

Sirebulia sakuTrebis SenarCunebasTan. germanuli koncefciiT saeWvo faqtebma ar unda 

daabrkolos samoqalaqo brunva. swored am suliskveTebiTaa saCivris sakiTxi mowesri-

gebuli germaniis samoqalaqo kodeqsSi.8 aseTi midgoma sinamdvilis gacilebiT logiku-

ri asaxvaa, vidre saCivrisadmi fetiSisturi damokidebuleba. aqve minda aRvniSno, rom 

saCivris substanciuri analizi araa am kvlevis mizani. igi Cven gvainteresebs mxolod 

sadavo normebis Sedarebis konteqstSi. amitomacaa Cveni msjeloba saCivarze erTob mwi-

ri. erTi ram ki unda iTqvas, rom keTilsindisier SeZenas gamoricxavs saCivris arsebobis 

obieqturi faqti da ara am faqtis codna.9

mecxre Teza: saCivris arsebobam, rogorc samarTlebrivi sinamdvilis saeWvoobis mau-

wyebelma garemoebam, sakuTrebis SeZenis procesi ki ar unda daabrkolos, aramed SenaZenis 

simyareze unda moaxdinos gavlena

10. mivubrundeT isev 185-e muxlis „normatiuli Sinaarsis“ sakiTxs. sakonstitucio 

sasamarTlom CaTvala, rom is, rac 312-e muxlis me-2 nawilis Tanaxmad, gamoricxavs re-

estris sisworis prezumfcias, kerZod, „Canaweris sawinaaRmdegod Setanili saCivari“, 

ar Cans 185-e muxlSi. sinamdvileSi 185-e muxlsa da 312-e muxlis me-2 nawils Soris didi 

gansxvaveba arc aris, garda imisa, rom am ukanasknelSi saCivarzea xazi gasmuli. igive 185-

e muxlSic rom ganmeorebuliyo, es sakanonmdeblo teqnikis TvalsazrisiT kidev ufro 

gaaigivebda sadavo normebs da erTaderTi imiT iqnebodnen isini gansxvavebuli, rom Tu 

185-e muxli mxolod sakuTrebis uflebas exeba, 312-e muxlis me-2 nawili exeba sajaro 

reestrSi registrirebul sxva uflebebsac. aRsaniSnavia is, rom 312-e muxlis me-2 nawili 

ganTavsebulia sajaro reestrisadmi miZRvnil meoTxe karSi da sagangebod exeba masSi 

registrirebul monacemTa sandoobis prezumfcias. 

Cveni azriT, 185-e muxlSi konstituciurobis sakiTxi ki araa mniSvnelovani, ar-

7 ix. dasaxelebul mosamarTleTa gansxvavebuli azri;

8 ix. dawvrilebiT: sofio CaCava, sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 

2017 wlis 17 oqtombris gadawyvetilebis Sefaseba, gv. 2-18;

9 detalurad masTan dakavSirebiT ix. lado sirdaZe, sajaro reestris Canaweris winaaRmdeg Setanili saCivari. 

SedarebiTi samarTlis qarTul-germanuli Jurnali, 1/2020, 7-20;

besarion zoiZe



21

kerZo  samarTlis  mimoxilva 

amed ganmartebis. „normatiuli Sinaarsis koncefcia“ upirispirdeba normatiuli aqtis 

ganmartebas da cdilobs igi konstituciurobis SefasebiT Caanacvlos, misi adgili dai-

kavos. erT-erT saqmeSi sakonstitucio sasamarTlom Tqva: „sakonstitucio sasamarTlo, 

rogorc wesi iRebs da ixilavs sakanonmdeblo normas im normatiuli SinaarsiT, romli-

Tac igi saerTo sasamarTlom gamoiyena“10. zemoT Cven movitaneT „saerTo sasamarTloe-

bis Sesaxeb“ kanonis norma, romliTac uzenaesi sasamarTlos didi palatis ganmarteba 

savaldebuloa sasamarTloebisTvis, maT Soris, uzenaesi sasamarTlos palatebisTvisac. 

sakonstitucio sasamarTlo sakasacio sasamarTlos mier normis ganmartebas aigivebs 

normis obieqturad mocemul SinaarsTan. „normatiuli Sinaarsi“ sxva araferia Tu ara 

norma. mokled, 185-e muxli ganTavsebulia uZrav nivTebze sakuTrebis SeZenis TavSi, sad-

ac yuradReba gadatanilia SeZenis subieqtebze da SeZenis gzaze. sajaro reestri aq  ga-

moiyureba, rogorc am procesis erT-erTi aucilebeli komponenti. samoqalaqo kodeqsi 

ambobs, rom uZravi nivTis SesaZenad aucilebelia garigebis werilobiTi formiT dadeba 

da am garigebiT gansazRvruli sakuTrebis uflebis registracia sajaro reestrSi (m. 

183). 185-e muxli sagangebod exeba SemZenis interesebis dacvas da es mis dasaxelebaSi-

caa aRniSnuli („SemZenis interesebis dacva“). mTavari slogani am muxlisa, esaa SemZenis 

interesebis dacva, rac xorcieldeba imiT, rom gamsxvisebeli misTvis mesakuTred miiC-

neva, garda im SemTxvevisa, roca SemZenma icoda, rom gamsxvisebeli ar iyo mesakuTre. aq, 

am nawilSi kanonmdebeli ar ayalibebs reestris Canaweris sisworis prezumfcias. amas 

adgili aqvs 312-e muxlSi. es muxli, rogorc iTqva, sajaro reestris karSia ganTavsebu-

li da Sesabamisad reestris sadamfuZneblo koncefcia aqaa gadmocemuli. 185-e muxlis 

Sinaarsi kmarobs xazgasmas gamsxviseblisa da SemZenis urTierTmimarTebaze da sajaro 

reestrSi registraciis faqtze. sxva kategoriebze msjeloba daamZimebda am muxlis  Si-

naarss da sistemur-teqnikuradac ar iqneboda swori. samagierod, 312-e muxli amaxvilebs 

yuradRebas iseT kategoriebze, rac sajaro reestris funqciur suraTs dagvixatavda 

sworad. saCivarze xazgasmac aq unda momxdariyo. roca vaxasiaTebT reestris samarTle-

briv bunebas, saCivris mniSvnelobas swored aq unda gaesvas xazi sxvadasxva uflebebTan 

dakavSirebiT. am logikiT aRmoCndeba, rom 185-e da 312-e muxlebi sruliadac ar arian 

erTmaneTisgan gaucxoebuli. 

sruliad marTebuladaa aRniSnuli literaturaSi, rom sakonstitucio sasamarTlom 

konstituciurobis Sefasebisas aRniSnuli muxlebi (normebi) erTmaneTTan kavSirSi ki ar 

ganixila, aramed cal-calke Seafasa da kargad ver dainaxa maTi substanciuri erTiano-

ba. aman ki Sedegad seriozuli gaugebroba gamoiwvia.11 sabednierod, saerTo sasamarT-

loebis praqtikaSi damkvidrebulia is azri, rom 185-e muxlisa da 312-e muxlis meore 

nawilis gamoyeneba unda moxdes erTad, rogorc erTmaneTis Semavsebeli normebisa. 12 

sakonstitucio sasamarTlos es rom gaeTvaliswinebina, SesaZloa, misi msjeloba sxva 

mimarTulebiT ganviTarebuliyo da Sedegic sxvanairi damdgariyo.

10 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 4 martis N1/2/552 gadawyvetileba saqmeze „ss lib-

erTi banki“ saqarTvelos parlamentis winaaRmdeg.

11 ix. lado sirdaZe, dasaxelebuli naSromi, 14;

12 ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebebi: 1 agvisto, 2012 weli (saqme N as-567-535-2012); 16 

ianvari, 2014 weli (saqme N as-189-182-203); 16 aprili, 2015 weli (saqme N as-849-813-2014); 22 maisi, 2015 weli 

(saqme N as-259-246-2015); 13 marti, 2020 weli (saqme N as-1283-2019); Tbilisis saapelacio sasamarTlos 2012 wlis 

13 dekembris gadawyvetileba (saqme N 2b/1232-12).
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meaTe Teza: 185-e muxli da 312-e muxlis me-2 nawili TavianTi adgilisa da daniSnulebis 

mixedviT amarTleben im saxiT arsebobas, rogorc es kanonmdebelma gansazRvra. 312-e muxlis 

me-2 nawiliT gaTvaliswinebuli norma, sajaro reestris sadamfuZneblo koncefciis mniSv-

nelovani elementia da saCivris samarTlebriv Sedegebzec iq unda gasmoda xazi. 185-e mu-

xli SemZenis interesebis dacvas emsaxureba da esaa misi mTavari daniSnuleba. roca saCivris 

gamo problema eqmneba SemZens, am SemTxvevaSi 185-e muxlTan erTad gamoiyeneba 312-e muxlis 

me-2 nawili. saCivari, Tavisi teqnikur-iuridiuli mniSvnelobiT reestris sisworis prezu-

mfciazea mibmuli, romelic 312-e muxlSia Camoyalibebuli. aqedan gamomdinare, kanonmde-

belma 185-e muxlSi gaiTvaliswina is, rac iq unda iyos.

11. sasamarTlo Tavs izRudavs normis im SinaarsiT, romelsac saerTo sasamarTlo 

adgens da mas faqtobrivad miiCnevs imave Zalis mqoned, ra Zalac gaaCnia sakanonmdeb-

lo nebas. mokled, didi palatis mier miniWebuli savaldebuloobis mdgomareobas (ar 

gamovricxav sxva palatebisasac) sakonstitucio sasamarTlo iRebs iseT ueWvel moce-

mulebad, romelic unda Sefasdes mxolod konstituciurobis konteqstSi. am ganmarte-

bas saboloo ganmartebad aRiqvams da ar msjelobs imaze, SeiZleboda Tu ara normis sx-

vagvari ganmarteba, kerZod, ganmartebis ganmartebiT uaryofa. Cven zemoTac aRvniSneT, 

rom ganmartebis konstituciurobis Sefaseba SesaZlebelia, magram jer unda davadginoT 

is ganmarteba, romelic iqneba normis swori ganmarteba da Semdeg SeiZleba saubari mis 

konstituciurobaze. sakonstitucio sasamarTlos warmatebiT SeeZlo eTqva, rom saerTo 

sasamarTlos ganmarteba sworia an arasworia, e.i. ganmartebis farglebSi gaerkvia normis 

namdvili Sinaarsi. sakonstitucio sasamarTlosTvis „normatiuli Sinaarsis koncefci-

iT“ saerTo sasamarTlos ganmarteba Sefasebis savaldebulo sagani xdeba. gaugebrobas 

iwvevs is, rom sakonstitucio sasamarTlos mtkicebiT, „normatiuli Sinaarsi“ SeiZleba 

iyos arakonstituciuri, norma ki - konstituciuri. TiTqos norma da misi Sinaarsi erT 

mTlian sagans ar warmoadgendes da iyos sxvadasxva. gansxvavebuli SeiZleba aRmoCndes 

norma da misi ganmarteba, roca es ukanaskneli ar gamoxatavs normis namdvil Sinaarss. 

marTalia, nebismieri ganmarteba normis normatiuli Sinaarsis gamoxatulebaa, magram 

xom SeiZleba igi acdenili iyos normis WeSmariti Sinaarsisgan. amitom, aseTi ganmartebis 

obieqtivizacia gaumarTlebelia. roca normis ramdenime normatiul Sinaarsze vsau-

brobT, aq sxvadasxva ganmartebebic igulisxmeba, miuxedavad  imisa, rom SeiZleba norma 

iZleodes misi nawilebad dayofis SesaZleblobas. Tuki Cven 185-e muxls imgvarad wavi-

kiTxavT, rogorc gvesmis 312-e muxlis Sinaarsi saCivarTan dakavSirebiT, maSin problema 

aRar iarsebebs. miTumetes, sadavo normebis sistemuri erTianoba gvavaldebulebs 312-e 

muxlis me-2 nawilis msgavsad wavikiTxoT 185-e muxli. 13 am SemTxvevaSi gamodis, rom 185-e 

muxli ar yofila arakonstituciuri. sakonstitucio sasamarTlo ignorirebas ukeTebs 

ganmartebas da normas miawers imas, rac mas ar axasiaTebs. am niadagze igi Tvlis, rom 

312-e muxlis me-2 nawili konstituciuria, misi formalurad sapirispiro norma ki, ar 

aris konstituciuri.

dabolos, oriode sityviT msurs vTqva, rom aq problema namdvilad arsebobs da gauge-

brobis mizezi sakonstitucio sasamarTlos ufunqciobaa sasamarTlo gadawyvetilebaTa 

kontrolTan dakavSirebiT. amitomac, sakonstitucio sasamarTlos am xarvezis Sevseba 

uwevs ara Riad, aramed iseTi xelovnuri cnebebiT, rasac garkveuli gaugebroba Seaqvs 

normisa da misi ganmartebis konstituciurobis urTierTmimarTebaSi.

13 ix. ticiana qiuzi, saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis - „nodar dvali saqarTvelos 

parlamentis winaaRmdeg“ - analizi germanuli samarTlis perspeqtividan. „SedarebiTi samarTlis qarTul-ger-

manuli Jurnali“, 2019, N1, 10. 

besarion zoiZe
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SeiZleba es Sefasebebi sakonstitucio sasamarTlos praqtikis mimarT gadaWarbebuli 

Candes da bolomde logikuri ar iyos, magram CemTvis mTavari iyo meCvenebina problemis 

arseboba. problema ki mdgomareobs imaSi, rom moqmedi kanonmdebloba ar icnobs saerTo 

sasamarTlos mier miRebuli gadawyvetilebis konstituciur kontrols.

meTerTmete Teza: saqarTvelos samoqalaqo kodeqsis 185-e muxli konstituciurad unda 

CaTvliliyo. is, rac gvinda davinaxoT am muxlSi, ganmartebis gziTaa SesaZlebeli 312-e mu-

xlis me-2 nawilTan erTad. 14

III. daskvna

1. saqarTvelos sakonstitucio sasamarTlos praqtikaSi fexi moikida e.w „normati-

uli Sinaarsis konstituciurobis koncefciam“. TiTqos ucnauri aq araferi unda iyos, 

sasamarTlos amocanac xom sadavo sakanonmdeblo aqtebis normatiuli Sinaarsis kon-

stituciasTan Sesabamisobis gamorkvevaa. es namdvilad asea, magram saqme imaSia, rom sa-

samarTlos kanonis „normatiul Sinaarsad“ miaCnia saerTo sasamarTlos mier ganmartebis 

gziT dadgenili Sinaarsi, rogoricaa saqarTvelos uzenaesi sasamarTlos ganmarteba.

2. aRniSnuli koncefciis damkvidrebas xeli Seuwyo „saerTo sasamarTloebis Sesax-

eb“ organul kanonSi 2010 wels Setanilma damatebam, romliTac dadginda, rom „uzenaesi 

sasamarTlos  didi palatis samarTlebrivi Sefaseba (normis ganmarteba) savaldebuloa 

yvela instanciis saerTo sasamarTloebisaTvis“ (m.17, p.5). sakonstitucio sasamarTlos 

praqtikidan Cans, rom igi amowmebs aramarto didi palatis samarTlebriv Sefasebas, ar-

amed uzenaesi sasamarTlos sxva palatebis Sefasebebsac, romelTac saerTo sasamarT-

loebisTvis ara aqvT zogad-savaldebulo xasiaTi. 

3. Tuki Cven amovalT im debulebidan, rom konstitucias unda Seesabamebodes aramar-

to sakanonmdeblo aqtebi, aramed maTi ganmartebanic, maSin sakonstitucio sasamarTlos 

aRniSnul koncefciaSi uCveulo araferi unda iyos. magram saqme sxvagvaradaa. saqarT-

velos sakonstitucio sasamarTlos ara aqvs ufleba Seamowmos saerTo sasamarTloe-

bis (ufro zustad, sakasacio sasamarTlos) gadawyvetilebis konstituciuroba, rac niS-

navs saerTo sasamarTlos mier konkretul saqmesTan dakavSirebiT gamoyenebuli kanonis 

ganmartebis konstituciasTan Sesabamisobis gamorkvevas. maSasadame, ganmartebis konsti-

tuciuroba saqmisgan ganyenebulad ki ar mowmdeba, aramed masTan erTad. sakasacio sa-

samarTlo saqmis ganxilvas warmarTavs imis mixedviT, Tu rogori iqneba sakonstitucio 

sasamarTlos gadawyvetileba. 

4. saqarTvelos sakonstitucio sasamarTlom mimarTa iseT gzas, romliTac man Tavi 

daizRvia sakuTari ufunqciobiT gamowveuli gaugebrobisagan. radganac moqmedi kanon-

mdeblobis mixedviT mas ufleba aqvs Seamowmos mxolod kanonis normis konstituci-

uroba, normis obieqturi yofierebis poziciaze moaTavsa am normis sasamarTloseuli 

ganmarteba da igi miiRo rogorc misi „normatiuli Sinaarsi“. amis safuZvels kidec aZle-

vda  mas 2010 wels ganxorcielebuli sakanonmdeblo cvlilebebi.

5. umjobesi iyo sakonstitucio sasamarTlo ufro gabeduli yofiliyo da aRniSnuli 

movlenisaTvis daerqmia Tavisi saxeli, rogoricaa saerTo sasamarTlos gadawyvetilebis 

14 es azri SeiZleba amovikiTxoT germaneli profesoris ticiana qiuzis msjelobaSi, roca is SesaZleblad miiC-

nevs teleologiuri ganmartebis gziT 185-e muxlis 312-e muxlis me-2 nawilTan morgebas (ix. me-13 sqolioSi 

dasaxelebuli naSromi).
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konstituciuri kontroli, rac am sasamarTlos mier gamoyenebuli kanonis - konsti-

tuciurad ganmartebis kontrolia. amdenad, mas gabedulad SeeZlo emsjela kanonis 

normis ganmartebis konstituciurobaze da SemovliTi gzebiT ganmarteba „normatiuli 

SinaarsiT“ ar Caenacvlebina. ganmarteba normis subieqturi Sefasebis produqtia, rome-

lic SeiZleba arc ki emTxveodes normis im Sinaarss, romelic masSi Cado kanonmdebelma 

an Semdgom SeiZina man. amitomac, vecade am moxsenebaSi erTmaneTisagan gamemijna norma 

normis ganmartebisagan, normis konstituciuroba ki, am normis ganmartebis konstituci-

urobisagan. 

6. saqarTvelos samoqalaqo kodeqsis 185-e muxlis teleologiuri ganmartebiT ga-

moCndeboda, rom igi ar modis dapirispirebaSi 312-e muxlis meore nawilTan da Sesabami-

sad arc misi erT-erTi Sinaarsis arakonstituciurad cnobis safuZveli arsebobda.

besarion zoiZe
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Tamar Zoidze

IMPACT OF PRESUMPTION OF VERACITY AND COMPLETENESS OF PUBLIC REGISTRY DATA 
ON BONA FIDE ACQUISITION OF PROPERTY

There are several systems for the acquisiƟ on of ownership over real estate. Georgia, like Germany, belon-
gs to the local landlord book system. According to the version in force before the amendment of ArƟ cle 183 
of the Civil Code, in order to acquire ownership over the real estate, a notarized document and registraƟ on of 
the acquirer in the public register were required. Mandatory notarizaƟ on of the transacƟ on has been aboli-
shed and its use depends on the will of the parƟ es. This legislaƟ ve change has indeed simplifi ed the procedu-
re for the origin of ownership of the real estate, but it has created a greater likelihood of registering defecƟ ve 
property. The mandatory notarial form was a kind of guarantee for a reliable and safe civilian turnover, which 
Georgian lawyers sƟ ll appeal to today.

The bona fi de purchase of real estate is based on the presumpƟ on of the correctness of the public regi-
stry data. The presumpƟ on of veracity and completeness of the public register is an assumpƟ on recognized 
by the state, according to which a registered right is considered to exist and it belongs to a registered autho-
rized person unƟ l proven otherwise. The provision of the fi rst part of ArƟ cle 312 of the Civil Code refl ects 
the content of ArƟ cle 891 of the Civil Code, while the whole arƟ cle includes the part of paragraph 892. A 
bona fi de purchase under ArƟ cle 312 of the Civil Code, like the German Civil Code, refers to “turnover tran-
sacƟ ons”, in parƟ cular, disposable transacƟ ons.

According to law and scienƟ fi c doctrine, a bona fi de person is one who does not know, nor can he know, 
the true state of legal facts. Ignorance through gross negligence cannot be the basis for recognizing the pur-
chaser of real estate as unscrupulous. The presumpƟ on of correctness of the registry entry is established in 
favor of the acquirer.

LegislaƟ ve perfecƟ on requires ArƟ cle 187 of the Civil Code. This arƟ cle should not even focus on whether 
a bona fi de purchaser becomes or does not become the owner, but rather the legislature should say when a 
bona fi de purchase of an item is permissible and when it is not.

The opinion in the scienƟ fi c doctrine is to be changed that the provision of ArƟ cle 159 of the Civil Code 
should be changed, according to which “the owner who has a righƞ ul possession of the thing is in good faith”. 
Therefore, case law oŌ en equates to a bona fi de and legiƟ mate purchaser, which is not right. In parƟ cular, 
good faith is a subjecƟ ve view of the legal picture (percepƟ on), while legiƟ macy is normaƟ ve. The problem of 
good faith can only be seen in the case of an illegal purchase. A person cannot be both lawful and conscien-
Ɵ ous at the same Ɵ me.

The issue of bona fi de purchase of real estate is regulated by ArƟ cles 185, 311.1 and 312 of the Civil 
Code, which set out certain circumstances, in the presence of which good faith is excluded. In parƟ cular, a 
bona fi de purchase is excluded when “a complaint has been lodged against the record” (Art. 312), as well 
as “when the acquirer knew that the alienator was not the owner” (Art. 185, II), “the acquirer knew that 
the record was inaccurate” (Art..312, II). Under German law, the bona fi de purchase of immovable property 
occurs even when the purchaser could not have been aware of the defect in the alienator’s authority due 
to gross negligence. The applicable norms reprimand the purchaser because he knew about the acquisiƟ on 
defect and not because he did not know but should have known. In court pracƟ ce, this circumstance was 
someƟ mes ignored, and the conscienƟ ous purchase of the movable and immovable property was equated. 
However, in some decisions even now there seems to be a tendency to consider gross negligence as the basis 
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for recognizing a person as dishonest.
Also, problemaƟ c is the issue of good faith when co-owning real estate. It is sƟ ll the subject of discussion. 

Noteworthy is the long-standing amendments to the Civil Code relaƟ ng to the amendments to ArƟ cle 312 
in the form of paragraphs 3 and 4. They regulate the grounds for a bona fi de purchase in connecƟ on with 
the registraƟ on of co-ownership. It appears from these norms that registraƟ on in the name of one co-owner 
does not preclude a bona fi de purchase. This posiƟ on is also in court pracƟ ce.

A bona fi de purchase is ulƟ mately real and can be transferred back to the real estate owner to anyone, 
including those who knew about the inaccuracy of the registry entry. The bona fi de purchaser acquires pro-
perty that is free from any encumbrances that are clearly not derived from the public register.

Filing a complaint in the public registry becomes an obstacle to the bona fi de acquisiƟ on of property. 
Accountable is the view that the complaint should not even hinder the purchase, but rather aff ect the soun-
dness of the purchase.
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Tamar zoiZe*

sajaro reestris monacemTa utyuarobisa da sisrulis prezumfciis 
gavlena sakuTrebis keTilsindisier SeZenaze

1. Sesavali

mravali kerZosamarTlebrivi garigeba miznad isaxavs arsebuli uflebis gadacemas, 

Sewyvetas an axlis dafuZnebas. samoqalaqo brunvis usafrTxoebisaTvis aucilebelia sar-

wmuno iyos, rom xelSekrulebis partniorebi uflebamosili arian im qonebaze, romlis 

Taobazec xdeba maTi SeTanxmeba. roca xelSekrulebis mxare ar aris uflebamosili, maSin 

warmoiSoba konfliqti, romelic mogvarebadia sxvadasxva gziT. magaliTad, SemZeni iZens 

miwis nakveTs arauflebamosili pirisagan (aramesakuTrisagan). am sakiTxis mowesrigebisas 

kanonmdebels SeuZlia airCios ori gza: gamoacxados SemZensa da arauflebamosil pirs 

Soris arsebuli xelSekruleba baTilad, vinaidan am ukanasknelma gayida namdvili mesa-

kuTris sakuTreba; an SemZeni, rogorc keTilsindisieri SemZeni, gamocxaddes miwis na-

kveTis mesakuTred. pirvel SemTxvevaSi kanonmdebeli icavs qonebis mesakuTres yvela im 

garemoebisagan, romelTa meSveobiTac SesaZlebelia waerTvas Tavisi sakuTreba. am dros 

dazaralebulia SemZeni, romelmac gadaixada fasi da egona, rom gaxda mesakuTre. igi 

uflebamosilia usafuZvlo gamdidrebis an zianis anazRaurebis gziT moiTxovos Tanxis 

dabruneba arauflebamosili pirisgan. meore SemTxvevaSi, kanonmdebeli icavs SemZenis in-

teresebs, kerZod, icavs keTilsindisier SeZenas da amiT samoqalaqo brunvis stabiluro-

bas. es Seesabameba sakuTrebis SemZenis interesebs, vinaidan SemZeni endoboda gamsxviseb-

els, rom igi iyo mesakuTre. am SemTxvevaSi dazaralebulia nivTis mesakuTre, radganac 

xelSekrulebis safuZvelze misi monawileobisa da nebis gareSe sakuTreba gamodis misi 

xelidan. Tavis mxriv, SeuZlia usafuZvlo gamdidrebis an zianis anazRaurebis normebis 

safuZvelze moTxovna wauyenos gamsxvisebels da dakarguli sakuTrebis nacvlad miiRos 

fuladi anazRaureba. nebismierma samarTlebrivma wesrigma am ori gadawyvetilebidan 

unda airCios erT-erTi. yvela SemTxvevaSi sakiTxi ise unda gadawydes, rom konfliqturi 

mdgomareoba Semcirdes.1

 winamdebare naSromis mizania uZravi qonebis keTilsindisieri SeZenis institutis kv-

leva qarTul samoqalaqo samarTlSi. masSi qarTuli da germanuli samarTlis SedarebiT- 

samarTlebrivi analizis safuZvelze naCvenebia uZravi qonebis keTilsindisieri SeZe-

nis adgili samoqalaqo samarTalSi. germanulTan Sedareba ganapiroba iman, rom uZravi 

qonebis keTilsindisieri SeZenis maregulirebeli normebi ZiriTadad germaniis samoqa-

laqo kodeqsidanaa gadmoRebuli.

 zogadad SesavalSive unda aRiniSnos, rom moZrav da uZrav nivTebze sakuTrebis 

SeZenis gansxvavebul regulirebas ukavSirdeba keTilsindisieri SeZenis gansxvavebuli 

wesi. moZrav nivTebze sakuTrebis warmoSoba ufro martivia, vidre uZrav nivTebze. es 

gamowveulia uZravi nivTebis gansxvavebuli funqciiT.2 saxeldobr imiT, rom uZravi niv-

Ti, moZravisgan gansxvavebiT ufro metadaa datvirTuli sazogadoebrivi interesebiT. 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis asocirebuli profesori, TanaTin wer-

eTlis saxelobis saxelmwifosa da samarTlis institutis ufrosi mecnier-TanamSromeli

1 Prüƫ  ng H., Sachenrecht, C.H.Beck, München, 2008, 76, Rn.231.

2 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, gamomcemloba `samarTali”, Tbilisi, 2001, 64-65; 

aseve: zoiZe T., sakuTrebis uflebis cneba da Sinaarsi, `kerZo samarTlis mimoxilva”, # 1, 2015, 19-20.
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swori da gamarTuli kanonmdebloba iZleva imis SesaZleblobas, rom sakuTrebis SeZenis 

dros davicvaT rogorc namdvili mesakuTris, ise sakuTrebis keTilsindisieri SemZenis 

interesebi. magram am balansis dacva yovelTvis araa SesaZlebeli. roca sasworze ori 

toli faseuloba ideba, rTulia romelimem gadawonos. aq ukve xdeba damatebiTi sikeTis 

CarTva, rogoricaa `usafrTxo samoqalaqo brunva”, romelic keTilsindisieri SemZenis 

mxares eqceva avtomaturad da Zlevs wina mesakuTris interesebs. iseTi meqanizmis Zieba, 

romelic daicavs `imedgacruebul Zvel mesakuTres”, axali precedentebis SeqmniT mim-

dinareobs. Tumca, mosalodnelia es uSedegod damTavrdes, vinaidan samarTaldamrRvevma 

SeiZleba ver SeZlos zianis anazRaureba. garda amisa, fuladi kompenasaciac ki SeiZleba 

ar aRmoCndes nugeSi mesakuTrisTvis, romelsac Tavisi piradi istoria akavSirebs nivT-

Tan. 

sajaro reestris rolsa da mniSvnelobaze bevri Sefaseba gvaqvs, mogexsenebaT, ar-

sebobs kanoni `sajaro reestris Sesaxeb”, sadac detalurad aris mowesrigebuli yvela 

sakiTxi. aRniSnul sakiTxTan dakavSirebiT arsebobs saerTo sasamarTloebisa da sakon-

stitucio sasamarTlos praqtika, rasac calkeuli sakiTxebis ganxilvisas SevexebiT. 

2.  uZrav nivTze sakuTrebis warmoSoba

uZrav nivTze sakuTrebis warmoSobis sxvadasxva sistema arsebobs. TiToeuli maTgani 

sakuTrebis uflebis warmoSobas gansxvavebul faqtorebs ukavSirebs. magaliTad, miwis 

nakveTis gadacema, xelSekrulebis dadeba Tu dokumentis gadacema. aRsaniSnavia ori Zir-

iTadi sistema: kerZo sistema da saadgilmamulo wignis sistema. Sesabamisad, isini erT-

maneTisgan gansxvavdebian ori garemoebis mixedviT: `pirveli, SeuZliT Tu ara mxareebs 

damoukideblad gansazRvron sakuTrebis gadasvlis momenti da meore, saWiroa Tu ara 

specialuri sajaro aqti amgvari gadasvlis namdvilad miCnevisaTvis.~3

uZrav nivTze sakuTrebis warmoSobis kerZo sistemebi ganmtkicebulia rogorc ro-

manul, ise anglo-amerikul samarTalSi. saadgilmamulo wignis sistemebi ki damkvidrda 

germanulenovan Sua evropasa da avstraliaSi. 

kerZo sistemis qveynebSi sakuTrebis gadasvla saWiroebs iseTi moqmedebis ganxor-

cielebas, rogoricaa: a) xelSekrulebis dadeba; b) gasxvisebis damadasturebeli dokumen-

tis gadacema; g) miwis nakveTis gadacema;4

nasyidobis xelSekrulebis damowmeba xdeba sanotaro wesiT. ̀ sakuTreba registracia-

mde warmoiSoba, registracia ki – esaa ukve warmoSobili uflebis registracia. ~5

dokumentis gadacemis instituts icnobs inglisur-amerikuli samarTali. uZrav qone-

baze sakuTrebis warmoSoba unda mohyves nasyidobis xelSekrulebas da gadacemas. 6

franguli saxelSekrulebo sistema kerZo sistemebidan yvelaze martivia. sakuTrebis 

ufleba warmoiSoba mxareTa SeTanxmebis momentidan. nivTis gadacemis valdebulebis war-

moSobisaTvis sakmarisia mxolod mxareTa SeTanxmebis faqti.

rac Seexeba saadgilmamulo wignis sistemebs, maT Tanaxmad, uZrav qonebaze sakuTreba 

warmoSobilad CaiTvleba, Tuki es registrirebulia miwis reestrSi, igive sajaro re-

3 ix..Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, gamomcemloba ̀ samarTali”, Tbilisi, 2001, 171-172.

4 ix. Wanturia l., iqve , 173.

5 ix.zoiZe b., qarTuli sanivTo samarTali, meore gamocema, mecniereba, Tbilisi, 2003, 139.

6 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, gamomcemloba `samarTali”, Tbilisi, 2001, 174.

Tamar zoiZe
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estrSi. saadgilmamulo wignis sistemisaTvis damaxasiaTebelia agreTve erTi aucilebeli 

faqti, kerZod, SeTanxmeba sakuTrebis gadacemaze da misi registracia - saadgilmamulo 

wignSi.7

es wesi moqmedebs germaniis, avstriis, Sveicariis, meqsikis da afrikis qveynebis samar-

TalSi.

qarTul samoqalaqo kodeqsSi axlac gaTvalisiwinebulia uZrav qonebaze sakuTrebis 

warmoSobis saadgilmamulo wignis sistema. saqarTvelos samoqalaqo kodeqsis 183-e mux-

lis Tavdapirveli redaqcia adgenda: `uZravi nivTis SesaZenad aucilebelia sanotaro 

wesiT damowmebuli sabuTi da SemZenis registracia sajaro reestrSi.~

amdenad, uZravi nivTis SesaZenad Tavidan savaldebulo iyo xelSekrulebis sanotaro 

wesiT damowmeba da misi sajaro reestrSi registracia. ar arsebobda aqedan gamonaklisi. 

xelSekrulebis rTul werilobiT formas alternativa ar gaaCnda. sanotaro wesiT dau-

mowmebel xelSekrulebas arc samosamarTlo samarTali miiCnevda namdvilad.

2006 wlis 8 dekembris kanoniT saqarTvelos samoqalaqo kodeqsis 183-e muxlis pir-

vel nawilSi Sevida cvlilebebi da man aseTi saxe miiRo: ̀ uZravi nivTis SesaZenad aucile-

belia garigebis werilobiTi formiT dadeba da SemZenze am garigebiT gansazRvruli 

sakuTrebis registracia sajaro reestrSi.” aqedan Cans, rom garigebis sanotaro wesiT 

damowmeba savaldebulo aRar aris, magram arc akrZalulia: mxareTa survili Tu iqneba 

maT SeuZliaT gamoiyenon igi. e.i. sakanonmdeblo cvlileba mxolod garigebis formas 

Seexo.

roca kanonmdebeli axdenda am cvlilebas, mas sxvadasxva mizani gaaCnda. saqarTvelos 

samoqalaqo kodeqsSi cvlilebebis da damatebis Setanis Sesaxeb `saqarTvelos kanonis 

proeqtze” TandarTuli 2006 wlis 23 oqtombris ganmartebiTi baraTis mixedviT, 183-e 

muxlis cvlileba ganpirobebuli iyo sxvadasxva faqtorebiT: pirvel rigSi am cvlilebis 

mizezi iyo uZrav nivTebze registraciis winare rTuli proceduris arseboba - kerZod 

ki, sanotaro wesiT xelSekrulebis damowmeba erTgvarad arTulebda registraciis pro-

cess. misi savaldebulo xasiaTis mospobiT ki es procesi ufro martivdeba da `erTi 

sarkmlis~ principis  damkvidrebas uwyobs xels. Tu mxareTa survili iqneba, garigebaze 

xelmoweris damowmeba moxdeba sanotaro wesiT.8 miuxedavad imisa, rom sakanonmdeblo 

siaxle amartivebs uZravi qonebis SeZenas, garigebis sanotaro wesiT savaldebulo damow-

mebas bevri dadebiTi mxare gaaCnia, kerZod, savaldebulo sanotaro damowmebiT samarTa-

li icavs rogorc gamsxvisebelis, ise SemZenis interesebs da saboloo jamSi samoqalaqo 

brunvis usafrTxoebas. 

garigebis sanotaro forma asrulebs, iseT funqciebs, rogoricaa nebis gamovlenis 

naCqareobisgan dacvis funqcia, mtkicebis funqcia da samarTlebrivi uzrunvelyofis 

funqcia da a.S.9 maTi Sesruleba xels uwyobs sando da samarTliani samoqalaqo urTier-

Tobebis warmoSobas.

marTalia, uZrav nivTze sakuTrebis SeZenis axali wesiT zedmeti formalobebi moix-

sna, gamartivda sakuTrebis SeZenis procedura, Tumca, amas aqvs erTi seriozuli nakli, 

7 germanuli samarTlis Tanaxmad, uZravi qonebis saadgilmamulo wignSi registracia misi gadacemis maCvenebe-

lia, ix. Ян Шaпп, система германского гражданского права, Пер.с нем. С.В. Королева,Москва,Междунар. Отношения, 2006, 87. 

8 ix. saqarTvelos parlamentis biuros gadawyvetileba normatiuli aqtis proeqtis ganxilvis proceduris 

dawyebis Sesaxeb. oqmi #134, 23 oqtomberi, 2006. 

9 ix. Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, (samarTali), Tbilisi, 2001, 196. aseve detalurad 

garigebis formis funqciebze ix.: amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis 

SezRudva, gamomcemloba `meridiani”, Tbilisi, 2018, 110-237.
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kerZod is, rom meti albaTobaa adgili hqondes xarveziani sakuTrebis daregistrirebas 

sajaro reestrSi. aRniSnuli siaxlis avkargianobas praqtika aCvenebs. Tumca, Tavidanve 

naTelia, rom amiT SeiZleba safrTxe Seeqmnas samoqalaqo brunvis garantiebs. marTalia, 

sakuTrebis SeZenis gzaze zedmeti da umizno biurokratiuli barierebi unda moixsnas, ma-

gram es ise unda moxdes, rom am uflebaze xeli ar miuwvdebodes arauflebamosil pirebs. 

Tumca, sasamarTlo praqtikam nawilobriv daadastura, rom normis dispoziciurma xasi-

aTma gaaTamama samoqalaqo brunvis monawileni da Seasusta samoqalaqo brunvisadmi maTi 

aucilebeli yuradReba. notariusis mier werilobiTi xelSekrulebis damowmebidan saja-

ro reestramde gasavleli gza SeiZleba droSi gaWianurebuli da finansurad saziano aR-

moCndes orive mxarisTvis, magram mas meti sargebeli axlavs. notariusma xelSekrulebis 

damowmebisas SesaZloa raime saeWvo garemoeba aRmoaCinos da Sesabamisad es gaxdes riskis 

Tavidan acilebis safuZveli. 

amrigad, sanotaro formis aucilebloba brunvis monawileebs icavs aCqarebisgan da 

am azriT, igi asrulebs gamafrTxilebel funqcias. xelSekrulebis mxareebs aseve uzrun-

velyofs saTanado konsultaciiT iseT iuridiul sakiTxebSi, razedac adamianebs sxvebis 

daxmarebis gareSe Znelad miuwvdebaT xeli.

3. uZrav nivTebze keTilsindisieri SeZenis sakanonmdeblo  
mowesrigeba

3.1 sajaro reestris monacemTa sisworis prezumfcia

uZravi qonebis keTilsindisier SeZenas safuZvlad udevs reestris monacemTa siswo-

ris prezumfcia, anu utyuarobisa da sisrulis prezumfcia. saqarTvelos samoqalaqo ko-

deqsis 312-e muxlis pirvel nawilSi aRniSnulia: ̀ reestris monacemebis mimarT moqmedebs 

utyuarobisa da sisrulis prezumfcia, e.i. reestris Canawerebi iTvleba sworad, vidre 

ar damtkicdeba maTi uzustoba~. esaa mTavari debuleba qonebaze sakuTrebis SeZenis 

saadgilmamulo sistemebisaTvis. masze specialuradaa xazgasmuli germaniis samoqalaqo 

kodeqsis 891-e paragrafSi. misi qarTuli teqsti aseTia: (1) `Tu piris ufleba regis-

trirebulia saadgilmamulo reestrSi, maSin ivaraudeba, rom es ufleba mas ekuTvnis; 

(2) Tu saadgilmamulo reestrSi registrirebuli uflebis Sesaxeb Canaweri amoSlilia, 

ivaraudeba, rom es ufleba ar arsebobs.~10

saadgilmamulo wignisadmi sajaro ndobis Sesaxeb aseve saubaria germaniis samoqalaqo 

kodeqsis 892-e paragrafis pirvel abzacSi: `im piris sasargeblod, vinc garigebiT iZens 

uflebas miwis nakveTze an uflebas aseT uflebaze, saadgilmamulo reestris Sinaarsi 

miiCneva sworad, garda im SemTxvevebisa, rodesac sisworis saawinaaRmdegod registri-

rebulia protesti (Widerspruch) an usworobis Sesaxeb SemZenisTvis cnobilia. Tu ufle-

bamosili piri gansazRvruli piris sasargeblod SezRudulia saadgilmamulo reestrSi 

registrirebuli uflebis gankargvaSi, maSin SemZenis mimarT SezRudva samaraTlebrivi 

Zalis mqonea mxolod im SemTxvevaSi, Tu igi naTelia saadgilmamulo reestris Canaweri-

dan an cnobilia SemZenisaTvis.”11 saqarTvelos samoqalaqo kodeqsis 312-e muxlis pirve-

li nawilis debuleba asaxavs germaniis samoqalaqo kodeqsis 891-e paragrafis Sinaarss, 

mTliani muxli ki moicavs 892-e paragrafis did nawils.

10 ix. Pfeiff er, Juris Texte Zivil- und Zivilprozessrecht, Juris/Luchterhand, 2005, 225.

11 ix. germaniis samoqalaqo kodeqsi (BGB), zurab WeWelaSvilis Targmani, gamomcemloba `siesta”, Tbilisi, 2010, 184-185.
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reestris monacemTa sisworis prezumfcia ganpirobebulia samoqalaqo brunvis in-

teresebiT. sajaro reestri warmoadgens brunvis monawileTa urTierTndobis samarTle-

briv instituts. qonebis gamsxvisebeli iqceva aramarTlzomierad roca reestri Secdo-

maSi Sehyavs da axdens iseTi uflebis registracias, romelic mas ar ekuTvnis. sanam ar 

garkveula registraciis usworoba, manam aseTi registracia iTvleba sworad.  

registraciis gamosworeba SeiZleba, vidre ar momxdara sakuTrebis sxva pirze gad-

asvla. uzusto Canaweri unda gaswordes da es 312-e muxlis Sinaarsidan gamomdinareobs. 

samoqalaqo kodeqsis amJamad Zaladakarguli 313-e muxli exeboda uzusto Canaweris Ses-

worebaze Tanxmobis moTxovnas. aseve `uZrav nivTebze uflebaTa registraciis Sesaxeb~12 

kanoni Seicavda saTanado normebs usworobis aRmosafxvrelad. `sajaro reestris Sesax-

eb”13 dRes moqmedi kanoni Seicavs normebs, romlebic daaxloebiT analogiur sakiTxebs 

awesrigeben, kerZod, rogoricaa: muxli 25 (registrirebuli monacemebis moqmedebis Se-

Cereba), muxli 26 (registraciis gauqmeba); muxli 28 (registrirebul monacemebSi teqni-

kuri xarvezis Sesworeba).

sajaro reestris sisworis prezumfcia ukavSirdeba keTilsindisieri samoqalaqo 

brunvis moTxovnebs. uZravi nivTebis brunvis SemTxvevaSi igi detaluradaa mowesrige-

buli. aseTi prezumfcia moZravi nivTebis SemTxvevaSi nivTis mflobelobas ukavSirdeba. 

samoqalaqo kodeqsis 158-e muxli adgens moZravi nivTis mflobelis `mesakuTred yofnis 

prezumfcias”, kerZod es muxli ambobs: `ivaraudeba, rom nivTis mflobeli aris misi 

mesakuTre.” e.i. ivaraudeba, rom is, vinc yidis moZrav nivTs, misi mesakuTrea, vidre ar 

damtkicdeba sawinaaRmdego.

sajaro reestris utyuarobisa da sisrulis varaudi saxelmwifos mier aRiarebuli 

varaudia. saxelmwifoa pasuxismgebeli reestris warmoebaze da sanivTo uflebebis reg-

istraciaze. e.i. vinc uflebamosilia moaxdinos uZrav nivTebze uflebebis registracia, 

isaa pasuxismgebeli maT sisworeze. es ar gamoricxavs qonebrivi urTierTobis monawile-

Ta pasuxismgeblobas. 

gamodis, rom uZravi nivTis aramarTlzomieri keTilsindisieri SeZena SeiZleba sab-

oloo aRmoCndes axali mesakuTrisTvis iqidan gamomdinare, rom arsebobs varaudi rees-

tris monacemTa sisworis Sesaxeb. Tumca, es varaudi SesaZlebelia saeWvo gaxdes, Tuki 

meore mxare daayenebs gamsxviseblis aramarTlzomierebis sakiTxs sasamarTloSi sarCe-

lis Setanis gziT. praqtikaSi iSviaTia SemTxvevebi SemZenma daayenos reestris Canaw-

eris aramarTlzomierebis sakiTxi. is mowadinebulia, rac SeiZleba droulad gaifor-

mos nivTi mis saxelze, maSinac ki, rodesac garemoebebi agrZnobinebs mas, rom SeiZleba 

saeWvo samarTlebriv mdgomareobas hqondes adgili. amitom iyo didi kamaTis sagani sa-

konstitucio sasamarTlos gadawyvetileba `nodar dvalis saqmeze”,14 rodesac SemZenis 

keTilsindisierebis Sefasebis kriteriumad SemZenis mxridan saCivris codnis sakiTxi 

gaxda amosavali.

amrigad, SemZenis uflebrivi mdgomareoba pirdapir kavSirSia reestris utyuaro-

bisa da sisrulis obieqtur garemoebasTan. sajaro reestris sisworis varaudi SemZens 

afiqrebinebs, rom registrirebuli ufleba arsebobs da igi ekuTvnis registrirebul 

12 ix. `uZrav nivTebze uflebaTa registraciis Sesaxeb” saqarTvelos 2005 wlis dekembris kanoni, saqarTvelos 

sakanonmdeblo macne, 2006 wlis 20 ianvari, #5. hƩ ps://matsne.gov.ge/ka/document/view/20560?publicaƟ on=26

13 ix.sajaro reestris Sesaxeb kanoni: hƩ ps://matsne.gov.ge/ka/document/view/20560?publicaƟ on=26

14 ix.saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris N3/4/550 gadawyvetileba saqmeze: `saqa-

rTvelos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg”.
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uflebamosil pirs.15

reestris sisworis varaudi exeba uSualod registrirebul an gauqmebul uflebebs 

da ara faqtebs, romlebic maTi warmoSobisa da gauqmebis garemoebebs qmnian. ufleba-

mosil pirTa qmedunarianoba an uflebaunarianoba ar warmoadgens varaudis safuZvels, 

vinaidan isini araa registraciaunariani.16

reestris sisworis varaudze dayrdnobiT pirvel rigSi aRiarebul unda iqnas reg-

istrirebuli ufleba, magram aseve yvela sxva uflebac, romlebic arsebul (moqmed) an 

gauqmebul uflebasTanaa dakavSirebuli. es varaudi moqmedebs registrirebul datvirT-

vebTan mimarTebaSic.17

amdenad, sisworis varaudi exeba registrirebul uflebas srulad. amitomac amax-

vilebs kanonmdebeli yuradRebas sisrulis prezumfciaze. yovelive aRniSnuli, saja-

ro reestrs warmoaCens, rogorc uflebaTa utyuarobisa da sisrulis garants. uZravi 

qonebis SeZenisas es garemoeba mTavaria axal mesakuTreze sakuTrebis gadasvlisaTvis. 

3.2. keTilsindisieri SeZena

samoqalaqo kodeqsi mraval termins iyenebs keTilsindisierebis aRsaniSnavad.18 mag-

aliTad, `keTilsindisieri SemZeni”, `keTilsindisieri mflobeli”, keTilsindisierebis 

cneba orive SemTxvevaSi erTnairia. keTilsindisieria is, vinc ar icis da arc SeiZleba 

icodes samarTlebrivi faqtebis namdvili mdgomareobis Sesaxeb. subieqtma ar icis, rom 

aramarTlzomierad flobs an iZens qonebas. keTilsindisieri SeZena emyareba am viTarebis 

arcodnis prezumfcias. ivaraudeba, rom SemZenma ar icis SeZenis samarTlebrivi naklis 

Sesaxeb. igi emyareba samoqalaqo brunvis keTilsindisierebis varauds. e.i. keTilsindis-

iereba cvlis sinamdviles. is, rac araa namdvili, cxaddeba namdvilad, iseTad, rogorc 

amas xedavda brunvis monawile. gamoTqmaSi _ ar icoda da arc SeiZleba scodnoda, mxed-

velobaSia codna, romelsac brunvisaTvis aucilebeli yuradRebianoba moiTxovs.

is, rom marTlzomieri mflobeloba Sefasebas ar saWiroebs, bunebrivi movlenaa. 

aramarTlzomieri mflobelobisas keTilsindisierebis Sefasebis sakiTxi faqtobrivi 

garemoebebis kompleqsuri SeswavliT unda ganxorcieldes, mosamarTle individualuri 

SemTxvevidan unda amovides. uZravi nivTis dros SemZeni keTilsindisierad rom iqnes 

miCneuli, saWiroa Semdegi winapirobebis arseboba: `1. sajaro reestrSi uZravi qonebis 

mesakuTred uflebis gamsxvisebeli unda iyos daregistrirebuli; 2. reestris Canaweris 

mimarT Setanili ar unda iyos saCivari”; 19

15 ix. Prűƫ  ng H., Sachenrecht, 33. Aufl ., C.H. Beck, Műnchen, 77, Rn.210; WeWelaSvili zurab, sanivTo samarTali, bona 

kauza,Tbilisi, 2008, 221.

16 ix.Prűƫ  ng H., Sachenrecht, 33. Aufl ., C.H. Beck, Műnchen, 78, Rn.211.

17 ix.Prűƫ  ng H., iqve, 78, Rn.211.

18 ix.keTilsindisierebis Sesaxeb; vaSakiZe g., keTilsdindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT- 

abstraqcia Tu moqmedi samarTali, qarTuli samarTlis mimoxilva 10/2007-1,14-58; kereseliZe daviT, saqarT-

velos samoqalaqo kodeqsis zogadi debulebani, qarTuli samarTlis mimoxilva, 7/2004-1, 34; ix. Wanturia 

l., axvlediani z., zoiZe b., jorbenaZe s. (red;), saqarTvelos samoqalaqo kodeqsis komentari (besarion zoiZe), 

samarTali, Tbilisi, 1999, 55-60.

19 ix.zarandia T., uZravi nivTebis keTilsindisieri SeZena arauflebamosili gamsxviseblisagan qarTul samo-

samarTlo praqtikaSi. qarTuli samarTlis aqtualuri sakiTxebi (luarsab andronikaSvilis xsovnisadmi miZ-

Rvnili krebuli), Tbilisi, 2014,64.
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subieqturi damokidebuleba keTilsindisieri SemZenis mxridan unda iyos adekvaturi 

da gonivruli., rac gulisxmobs imis unars rom faqtebi da garemoebebi Seafaso da aRiq-

va realurad (specialur codnas aq gamovricxavT). keTilsindisieri piri gonieri piria 

da ara gulubryvilo, mowyvladi; man unda SeZlos sworad aRiqvas is `garemo~, raSic 

aRmoCnda. is unda iCendes samoqalaqo brunvis monawilisaTvis damaxasiaTebel yuradRe-

bianobasa da gulisxmiserebas. samoqalaqo kodeqsi uZravi nivTis SemZens mxolod maSin 

miiCnevs arakeTilsindisierad, roca SemZenma icoda reestris Canaweris usworobis Ses-

axeb (m. 312,II). Tumca, aseve fiqsirdeba SesaZlo codnazec xazgasma. am mxriv sasamarTlo 

praqtikaSi gvaqvs saintereso gadawyvetilebebi. magaliTad, `erT-erT saqmeSi sakasacio 

sasamarTlom eWvqveS daayena piris keTilsindisiereba imis gamo, rom rogorc kasato-

ri uTiTebda – binis SemZeni iyo yofili mesakuTris karis mezobeli. aseT SemTxvevaSi 

sasamarTlosTvis Znelad sarwmuno iyo is garemoeba, rom SemZens ar scodnoda mis me-

zoblad mdebare saxlis naklis arseboba – ararsebobis Taobaze. ukidures SemTxvevaSi 

mas mcdeloba mainc unda hqonoda Seetyo mezoblisgan yvela garemoeba, rac dakavSirebu-

li iyo binis avkargianobasTan. aRniSnuli saqme sakasacio sasamarTlom yvela faqtobrivi 

garemoebis dasadgenad xelaxla gansaxilvelad saapelacio sasamarTlos daubruna.”20 aq 

sasamarTlom mTavar kriteriumad `unda scodnoda’ – faqti aiRo, romelic efuZneboda 

samezoblo urTierTobas. ̀ sxva saqmeSi sasamarTlom ganmarta, rom ̀ Tundac nivTis SemZe-

ni gamsxviseblis naTesavi iyos, aRniSnuli upirobod mis arakeTilsindisierebaze ar miu-

TiTebs. am SemTxvevaSi aseve aucilebelia im garemoebis dadastureba, rom SemZenisaTvis 

namdvili mesakuTris vinaoba cnobili iyo.”21

nebismieri SemZeni, rogorc iTqva valdebulia gamoiCinos samoqalaqo brunvisaTvis 

damaxasiaTebeli aucilebeli windaxeduleba – Seamowmos nivTis mdgomareoba, fasi Tu 

reestris Canaweri. Tumca amasac gaaCnia Tavisi sazRvrebi. uZravi nivTis SeZenisas aravin 

ar aris valdebuli imdeni windaxeduloba gamoiCinos, ramdenic aucilebelia moZravis 

SemTxvevaSi.

`qonebis SeZenis TiToeul SemTxvevaSi SeuZlebelia gadamowmeba mimdinareobs Tu 

ara dava romelime sasamarTloSi am nivTis Taobaze. aRniSnuli, kanonis Tvalsazris-

iT aucileblobas arc warmoadgens. SemZenis windaxeduloba Semoifargleba reestris 

monacemTa SemowmebiT. am TvalsazrisiT sajaro reestris monacemebi mniSvnelovani 

samarTlebrivi datvirTvis matarebelia. sajaro reestrSi aisaxeba yvela monacemi niv-

Tis uflebrivi mdgomareobis Taobaze…. . daskvnis saxiT SeiZleba iTqvas, rom SemZeni 

keTilsindisieria im SemTxvevaSi, Tu igi gamsxvisebels miiCnevs mis mier SeZenili qonebis 

mesakuTred da es ukanaskneli aseTad aris registrirebuli reestrSi. aRniSnulis saw-

inaaRmdego informacia mas ar gaaCnia, Tundac reestris mimarT Setanili saCivris Tao-

baze.” 22

uZravi qonebis keTilsindisier SeZenas aregulirebs samoqalaqo kodeqsis ramdenime 

muxli. kerZod, esaa 185-e muxli, romelSic naTqvamia: `SemZenis interesebidan gamomdin-

are, gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro 

20 ix. zarandia T., uZravi nivTebis keTilsindisieri SeZena arauflebamosili gamsxviseblisagan qarTul samo-

samarTlo praqtikaSi. qarTuli samarTlis aqtualuri sakiTxebi (luarsab andronikaSvilis xsovnisadmi miZ-

Rvnili krebuli), Tbilisi, 2014,65.

21 ix. zarandia T., iqve, 65-66.

22 zarandia T., uZravi nivTebis keTilsindisieri SeZena arauflebamosili gamsxviseblisagan qarTul samo-

samarTlo praqtikaSi. qarTuli samarTlis aqtualuri sakiTxebi (luarsab andronikaSvilis xsovnisadmi miZ-

Rvnili krebuli), Tbilisi, 2014, 72-73.
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reestrSi, garda im SemTxvevisa, roca SemZenma icoda, rom gamsxvisebeli iyo mesakuTre~. 

saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris gadawyvetilebiT ara-

konstituciurad iqna cnobili 185-e muxlis is normatiuli Sinaarsi, romlis Tanaxmadac, 

gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestr-

Si” im SemTxvevaSi, rodesac reestris Canaweris winaaRmdeg Setanilia saCivari da es faq-

ti SemZenisaTvis cnobilia. 312-e muxlSic analogiuri azria mocemuli, im gansxvavebiT, 

rom igi ar Semoifargleba martooden sakuTrebis uflebiT. am muxlis me-2 nawili adgens: 

`im piris sasargeblod, romelic garigebis safuZvelze sxva pirisagan iZens romelime 

uflebas da es ufleba gamsxviseblis saxelze iyo reestrSi registrirebuli, reestris 

Canaweri iTvleba sworad, garda im SemTxvevebisa, roca Canaweris sawinaaRmdegod Set-

anilia saCivari, an SemZenma icoda, rom Canaweri uzustoa.~

reestris Canaweris sisworis prezumfcia keTilsindisieri SemZenis sasargeblodaa 

dadgenili. ivaraudeba, rom SemZenma ar icis registrirebuli piris uflebamosilebis 

nakli. SemZens ar SeiZleba moeTxovos imaze metis codna gamsxviseblis uflebamosilebis 

Sesaxeb, rac aRemateba ndobisa da keTilsindisierebis principis moTxovnebs. reestri-

sadmi sajaro sandoobas win uZRvis brunvis monawilis keTilsindisierebisadmi sandooba. 

es ki ganapirobebs sajaro sandoobas da Sedegad keTilsindisier SeZenas.

keTilsindisieri SemZenis dacva germanuli samarTlis Tanaxmad, warmoadgens romis 

samarTalSi cnobili debulebisagan gadaxvevas, romelic gveubneba: aravis ar SeuZlia 

sxvas gadasces is uflebebi, romelic mas ar gaaCnia.23

samoqalaqo kodeqsis 312-e muxlis mixedviT sajaro sandooba exeba garigebis gziT 

SeZenils. swored am SemTxvevaSi xdeba keTilsindisieri SeZenis dacva. germanul praq-

tikaSi aseT garigebebs samoqalaqo kodeqsis 892-e paragrafis ganmartebisas uwodeben 

`brunviT garigebebs~ (VerkehrsgeschäŌ e). es maSinaa, roca qoneba gamsxviseblis xelidan ga-

dadis sxvadasxva pirebis xelT. araviTari brunviTi garigeba ar aris, roca xdeba qonebis 

gadanawileba pirebs Soris,24 roca gamsxviseblisa da SemZenis mxareze mravali piria da 

isini samarTlebrivad da ekonomikurad ise arian erTmaneTTan dakavSirebulebi, rom yve-

la SemZeni imavdroulad gamsxvisebelicaa.25 garigeba unda iyos gankargviTi, rasac Sede-

gad mohyveba miwis nakveTze sakuTrebis uflebis gadasvla. araviTari gankargviTi SeZena 

ar gvaqvs martooden uflebamosilebis gadasvliT. saWiroa adgili hqondes `uflebis 

gankargvas.~ gankargviTia garigeba, romelic cvlis samarTlebriv mdgomareobas gada-

cemiT, datvirTviT, Sinaarsis cvlilebiT an uflebis gauqmebiT. araviTari gankargviTi 

garigeba ar gvaqvs qonebis kanonis ZaliT SeZenisas.26 gankargviTi garigebisas mniSvneloba 

ar aqvs gankargva sasyidliania Tu usasyidlo.27 

amdenad, yvela garigeba ki ar iwvevs keTilsindisier SeZenas arauflebamosilisagan, 

aramed mxolod `brunviTi garigebani.~28 

23 ix. Жалинский А., Рёрихт А., В Ведение в немецкое право, Москва, Изд-во, Спартак, 2001, 423-424.

24 ix. Műnchener Kommentar zum BGB (Wacke), 8 Aufl ., C.H. Beck, Műnchen, §892, 301.

25 ix.Tiedtke, K., Gutglaűbiger Erwerb im Bűrgerlichen Recht, im Handels- und Wertpapierrecht sowie in der Zwangsvollstreckung, Wal-
ter de Gruyter, Berlin. New York, 1985, 89; Yauering, Kommentar zum BGB (Yauering), 8 Aufl ., C.H. Beck, Műnchen, 1997, 980, Rn.10.

26 ix. Műnchener Kommentar zum BGB (Wacke), 8 Aufl ., C.H. Beck, Műnchen, §892, 301, Rn.31., 303, Rn.36.

27 ix. Prűƫ  ng H., Sachenrecht, 33. Aufl ., C.H. Beck, Műnchen, 81, Rn. 221.

28 ix.dawvrilebiT: sirdaZe l., uZrav nivTebze sakuTrebis mopoveba uflebamosili da arauflebamosili pirisa-

gan, `SedarebiTi samarTlis qarTul-germanuli Jurnali,” 2/2019, 51-55; rusiaSvili g., sirdaZe l., egnataSvili 

d., sanivTo samarTali (kazusebis krebuli), kazusi N13 (sanivTos komentari), 181-189.
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3.3. TanasakuTrebis keTilsindisieri SeZena

TanasakuTrebisas sajaro reestris roli jer kidev diskusiis obieqts warmoadgens. 

gansakuTrebiT es exeba meuRleTa TanasakuTrebas, romlis warmoSobis safuZvlebi mow-

esrigebulia saqarTvelos samoqalaqo kodeqsis 1158-e muxliT, romelic adgens, rom 

qorwinebis ganmavlobaSi SeZenili qoneba meuRleTa saerTo qonebas warmoadgens. ibadeba 

aseTi kiTxva, maSinac meuRleTa saerTo sakuTrebaa saxeze, roca maTi qoneba sajaro 

reestrSi aRiricxeba mxolod erT-erTi meuRlis saxelze? am sakiTxSi mecniereba da sa-

samarTlo praqtika gansxvavdeba erTmaneTisagan. doqtrinis Tanaxmad, saqarTvelos samo-

qalaqo kodeqsis 183-e muxlis moTxovnebidan gamomdinare, meuRleTa TanasakuTrebis cno-

bisaTvis aucilebelia orive maTganis mesakuTred registracia sajaro reestrSi. roca 

qoneba erT-erTi maTganis saxelze aRiricxeba, swored is unda CaiTvalos mesakuTred 

da ara sxva.29 naSromis miznidan gamomdinare, aq ar iqneba am sakiTxis vrceli analizi, 

aramed problema warmoCenili iqneba mxolod keTilsindisier SeZenasTan dakavSirebiT.

saqarTvelos samoqalaqo kodeqsSi ganxorcielebuli cvlilebebiT kodeqsis 312-e 

muxls daemata me-3 da me-4 nawilebi, romlebSic mowesrigebulia keTilsindisieri SeZenis 

safuZvlebi TanasakuTrebis registraciasTan dakavSirebiT. kerZod am nawilebSi naTq-

vamia: `3. Tu mesakuTre axdens uZravi qonebis gasxvisebas an uflebrivad datvirTvas, 

dauSvebelia garigebis dadebisas (uflebis registraciisas) TanamesakuTris Tanxmobis 

moTxovna, Tu igi aseTad ar aris registrirebuli sajaro reestrSi~. `4. am muxlis me-3 

nawiliT gaTvaliswinebul SemTxvevebSi, SemZenis interesebidan gamomdinare, gamsxvisebe-

li iTvleba erTaderT mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestr-

Si, garda im SemTxvevebisa, roca SemZenma icoda, rom gamsxviseblis garda arsebobs sxva 

TanamesakuTrec~. 

am normebidan Cans, rom TanasakuTrebis erTi piris saxelze registracia ar unda 

CaiTvalos swor registraciad. magram SemZenis interesebis gaTvaliswinebiT, aseTi reg-

istracia sworia da uZravi qonebis SeZenac gamarTlebulia. SemZeni arakeTilsindisieria, 

roca man icis, rom gamsxviseblis garda arsebobs sxva TanamesakuTrec. am SemTxvevaSi 

reestrisadmi sandooba qarwyldeba. dasaxelebuli muxlidan ise Cans, rom SemZenisaTvis 

mesakuTrea aramarto registrirebuli subieqti, aramed araregistrirebulic.

Cndeba kiTxva, SemZeni arakeTilsindisierad rom CavTvaloT, ubralod sxva Tanamesa-

kuTris codnaa sakmarisi, Tu imis codna, rom reestrSi sakuTrebis registracia moxda 

misgan daukiTxavad da misi uflebebis darRveviT? am kiTxvas mohyveba meore kiTxva-arse-

bobs ki araregistrirebuli TanamesakuTre? am kiTxvaze pasuxs iZleva sasamarTlo praq-

tika. arakeTilsindisierebisaTvis sakmarisi unda iyos imisi codna, rom arsebobs sxva 

TanamesakuTre. e.i. reestris Canaweri am SemTxvevaSi CaiTvleba usworod. 

 maSasadame, `uzenaesi sasamarTlos praqtika ZiriTad SemTxvevaSi upiratesobas sa-

jaro reestris monacemTa utyuarobisa da sisrulis prezumfcias da keTilsindisieri 

SemZenis interesebis dacvas aniWebs, romelic ZiriTadad sxvadasxva qveynebis gamocdile-

bas eyrdnoba. kerZod ki, aRiarebulia is principi, rom yoveli mesame piri valdebulia 

daeyrdnos mxolod sajaro reestrSi arsebul informacias~.30

29 ix. zoiZe o., meuRleT qonebrivi urTierTobis reJimi, qarTuli kerZo samarTlis krebuli, wigni I, Tbilisi, 

2004, 25-42.

30 ix.zarnaZe e., meuRleTa mier qorwinebis ganmavlobaSi SeZenili uZravi qonebis marTvisa da gankargvis sakiTx-

ebze sasamarTlo davebis gadawyvetis zogierTi Tavisebureba, qarTuli samarTlis mimoxilva, N1, 2007, 136.
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3.4. keTilsindisieri SeZenis gamoricxva

keTilsindisiereba subieqtisadmi wayenebuli moTxovnaa da igi gansxvavdeba marTl-

zomierebisagan, rac normatiuli aqtebisadmi wayenebuli moTxovnaa. roca piri iqceva 

arakeTilsindisierad, sakuTrebis SeZena gamoricxulia. aq Sefasebac gansxvavebuli kiTx-

vebis dasmiT xdeba, kerZod: SemZenma icis reestris usworobis Sesaxeb. usworobis codna 

gulisxmobs reestrSi registrirebul pirze uflebrivi naklis codnas. misi Sefasebisas 

gasaTvaliwinebelia SemZenisa da reestrSi registrirebuli piris urTierTobani. Tavis 

mxriv, es urTierToba SeiZleba Sefasdes garkveul zRvaramde. SemZenis codna ar unda 

gascdes im farglebs, sadac iwyeba adamianis piradi da saojaxo cxovreba, misi piradi 

Tavisufleba. sakiTxis Sefasebisas sasamarTloebma unda gaavlon gamyofi xazi codnisa 

da arcodnis valdebulebaTa Soris. konkretuli SemTxvevidan unda gamoCndes aRniSnuli 

codna da ase unda dadgindes im faqtebis wre, romelic icis SemZenma. 

germanul literaturaSic xazgasmiT aRniSnaven, rom reestris monacemTa usworobis 

Sefasebisas araa aucilebeli yvela faqti icodes adamianma, rasac usworoba ukavSirdeba.31

keTilsindisieri SeZena gamoricxulia, roca `Canaweris mimarT Setanilia saCivari~ 

(m.312,II). am saCivris qveS igulisxmeba rogorc Tavad reestrSi, ise sasamarTloSi Set-

anili saCivari. germaniis samoqalaqo kodeqsis 892-e paragrafis pirveli abzacis pir-

vel winadadebaSic msgavs saCivarzea saubari. `uZrav nivTebze uflebaTa registraciis 

Sesaxeb~ adre moqmedi kanonis 23-e muxlis pirvel punqtSi aRniSnuli iyo: `saregistra-

cio warmoeba Cerdeba Tu: a) gasaCivrda uZrav nivTze uflebis damadasturebeli sabuTi 

(sabuTebi) da es gasaCivreba aCerebs damadasturebeli sabuTebis moqmedebas da aRniSnu-

li SeCerebis Sesaxeb Sesabamisi organos mier oficialurad ecnobeba saregistracio sam-

saxurs; b) arsebobs sasamarTlos kanonier ZalaSi Sesuli aqti, romelic iTvaliwinebs 

registraciis procesis SeCerebas. saCivris Setana unda moxdes manam, sanam ganxorciel-

deba uZrav nivTze sakuTrebis SeZenis registracia.” `sajaro reestris Sesaxeb” dRes-

moqmedi kanoni saregistracio warmoebis SeCerebas iTvaliswinebs mravali safuZvliT, 

maT Soris saCivrisa da sasamarTlo aqtis safuZvelze. am kanonis 21-e muxlis pirveli 

punqtis `e~ qevpunqtis Tanaxmad, saregistracio warmoeba Cerdeba, Tuki `misTvis (sajaro 

reestrisTvis _ T.z.) oficialurad gaxda cnobili saregistracio Tu sxva dokumentis 

an misi nawilis gasaCivrebis faqti da es gasaCivreba aCerebs saregistracio Tu sxva do-

kumentis an misi nawilis moqmedebas; amave punqtis `v~ qvepunqtSi aRniSnulia: `warmod-

genilia sasamarTlos (arbitraJis) kanonier ZalaSi Sesuli aqti, romelic iTvaliswinebs 

saregistracio warmoebis SeCerebas~. 

amdenad, gasaCivrebuli ufleba, imis gamo, rom saregistracio warmoeba Cerdeba, ver 

gaxdeba SemZenis sakuTreba, Tundac man ar icodes reestris uzustobis Sesaxeb. SemZenis 

keTilsindisiereba fasdeba mxolod SeZenis Semdeg. namdvilia mxolod uZrav qonebaze 

uflebamosil pirTa saCivari. aseTi ufleba aqvs aseve yvelas, vinc dainteresebulia gan-

kargvis baTilobiT. es interesi unda iyos samarTlebrivad angariSgasawevi da vargisi. 

roca saCivari Setanilia ara uflebis namdvili SemZenis, aramed arauflebamosili mesame 

piris mier, es ver gaxdeba barieri keTilsindisieri SeZenisaTvis.32 es faqti aqarwylebs 

im SiSs, rac `nodar dvalis” saqmeSia dafiqsirebuli mosamarTleTa gansxvavebul azrSi, 

kerZod imas, rom mesame pirma mxolod xelisSeSlis mizniT SeiZleba Seitanos saCivari da 

amiT daabrkolos keTilsindisieri SeZena. 

31 ix. Prűƫ  ng H., Sachenrecht, 33. Aufl ., C.H. Beck, Műnchen, 2008, 79, Rn.215.

32 ix. Műnchener Kommentar zum BGB (Wacke), Bd. 6: Sachenrecht, 4. Aufl ; C.H. Beck, Műnchen, 2004, 307, Rn.215.
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SemZenis arakeTilsindisiereba moZravi Tu uZravi nivTisa, gaxlavT sakuTrebis SeZe-

nis gamoricxvis erT-erTi safuZveli. keTilsindisiereba ki, moZravi nivTebis SemTxvevaSi 

SeZenis safuZvelicaa da SeZenis gamoricxvisac. uZravi nivTebis dros, keTilsindisiereba 

sakuTrebis SeZenis mxolod safuZvelia. mtkiceba sWirdeba mxolod arakeTilsindisiere-

bas, radganac igi gamoricxavs sakuTrebis SeZenas. ivaraudeba, rom piri keTilsindisieria 

da is, vinc amas eWvqveS ayenebs, valdebulia daamtkicos sawinaaRmdego.33 arakeTilsindi-

sierebis garda, arsebobs sakuTrebis keTilsindisierad mopovebis gamoricxvis sxva sa-

fuZvelic, aseTia registrirebuli saCivari, Canaweris Sesaxeb davis arseboba da mis Ses-

axeb codna an sakuTrebis mopovebis valdebulebiT samarTlebrivi safuZvlis –kauzas 

– usasyidloba.34 am ukanasknelTan dakavSirebiT sworadaa literaturaSi aRniSnuli: ̀ is, 

rom usasyidlod SemZeni naklebi dacviT sargeblobs, es samoqalaqo kodeqsis zogadi 

principia. Tu SemZens sakuTrebis mopovebisaTvis araferi ar aqvs gaRebuli, maSin igi am 

sakuTrebis vermopovebiT arafers ar kargavs~.35 amitomac iyo, rom sakonstitucio sa-

samarTlom nodar dvalis saqmeSi sakuTrebis keTilsindisieri SeZenis konstituciuroba 

mxolod sasyidlian xelSekrulebebTan mimarTebiT Seafasa~.36

3.5. keTilsindisierebis moqmedebis dro

zogadi wesis Tanaxmad, piris keTilsindisiereba ivaraudeba sajaro reestrSi uflebis 

SeZenis dasrulebis momentamde (an moZravi nivTis dros – nivTis gadacemamde). Semdeg 

ra garemoebebs aRmoaCens SemZeni, es mis keTilsindisierebas ver gaabaTilebs. `erT-erT 

saqmeze saqarTvelos sakasacio palatam ganmarta, rom uZravi qonebis SeZenasTan dakav-

SirebiT, keTilsindisiereba ssk-is 185-e muxliT gaTvaliswinebul Sedegs iwvevs mxolod 

im SemTxvevaSi, rodesac mas adgili aqvs SemZenis sakuTrebis uflebis sajaro reestrSi 

registraciamde (da ara SemZenisaTvis nivTis gadacemamde). aRniSnuli pozicia gasaziare-

belia, radgan sakuTrebis ufleba uZrav nivTebze swored sajaro reestrSi registraciis 

momentidan warmoiSoba, sasamarTlos ganmartebiT, gadamwyvetia keTilsindisiereba 

uflebis SeZenis dasrulebis momentamde arsebobdes da nivTis gadacemas am konteqstSi 

raime mniSvneloba ara aqvs. ar unda iyos gasaziarebeli saqarTvelos uzenaesi sasamarT-

los sxva gadawyvetilebaSi gatarebuli mosazreba, rom ̀ gadamwyveti drois momenti” aris 

garigebis dadebis momenti da garigebis dadebis momentisaTvis, SemZenisaTvis ucnobi 

unda iyos reestris Canawerebis uzustobis Taobaze~.37

aseve aRsaniSnavia, rom `sakasacio sasamarTlom 2005 wlis 16 seqtembers ganCinebaSi 

(3as-409-756-05) 185-e muxlis gamoyenebasTan dakavSirebiT aseTi debuleba daafiqsira: 

`keTilsindisierebis faqti unda arsebobdes nivTis gadacemamde”. uZravi qonebis SeZe-

33 ix.sirdaZe l., `uZrav nivTebze sakuTrebis mopoveba uflebamosili da arauflebamosili pirisagan”, Sedare-

biTi samarTlis qarTul germanuli Jurnali 1/2019, 55.

34 ix.sirdaZe l., iqve, 58. 

35 sirdaZe l., iqve, 58.

36 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis - `nodar dvali saqarTvelos parla-

mentis winaaRmdeg”- analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis qarTul germanuli 

Jurnali 1/2019, 8.

37 ix, zarandia T., uZravi nivTebis keTilsindisieri SeZena arauflebamosili gamsxviseblisagan qarTul samo-

samarTlo praqtikaSi. qarTuli samarTlis aqtualuri sakiTxebi (luarsab andronikaSvilis xsovnisadmi miZ-

Rvnili krebuli), Tbilisi, 2014, 74-75.
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nasTan dakavSirebiT, keTilsindisiereba 185-e muxliT gaTvalsiwinebul Sedegebs iwvevs 

mxolod im SemTxvevaSi, roca mas adgili aqvs sakuTrebis uflebis sajaro reestrSi 

registraciamde. registraciis Semdgomdroindeli faqti, kerZod, is rom pirma gaigo 

qonebis SeZenis aramarTlzomierebis Sesaxeb, ver iqneba SeZenis damabrkolebeli garemoe-

ba. qonebis SeZenis Semdeg, piri xdeba misi marTlzomieri mflobeli da amdenad SeZenis 

samarTlebrivi buneba ucvleli rCeba. amitomacaa, rom Tuki Semdgom am pirisagan sxva 

piri SeiZens uZrav qonebas, mas saqme eqneba marTlzomier mflobelTan.

arsebobs azri, rom piri keTilsindisierad CaiTvleba maSinac ki, roca igi regis-

traciis dasrulebamde Seityobs uflebis naklis Sesaxeb. mTavari aq is aris, rom regis-

traciis dawyebis momentSi man ar icoda nivTis uflebrivi naklis Sesaxeb.38

3.6. moZravi nivTebis keTilsindisieri SeZena

rogorc zemoT aRvniSneT, gansxvavdeba erTmaneTisgan moZravi da uZravi nivTebis 

keTilsindisieri SeZena. moZravis dros keTilsindiseria is, vinc ar icis gamsxvise-

blis arauflebamosileba da arc SeiZleba scodnoda. Tuki arcodna uxeSi gaufrTx-

ileblobiTaa gamowveuli, SemZeni iqneba arakeTilsindisieri. uZravi nivTebis SemTx-

vevaSi keTilsindisiereba gamoiricxeba mxolod maSin, roca SemZenma icis, rom nivTi ar 

ekuTvnis gamsxvisebels. uxeSi gaufrTxileblobiT gamowveuli arcodna ver gaxdis mas 

arakeTilsindisierad.39 saqarTvelos samoqalaqo kodeqsis 312-e muxlSic is SemTxvevaa 

mocemuli, roca SemZenma icis reestris uzustobis Sesaxeb da ara is SemTxveva, roca ar 

icis, magram unda icodes. am gansxvavebas ganapirobebs saadgilmamulo wigni, romelic 

warmoadgens uflebis mflobelobis mtkicebis safuZvels.40

moZravi nivTebis keTilsindisier SeZenas exeba samoqalaqo kodeqsis 187-e muxli. misi 

Tavdapirveli redaqciis mixedviT: ̀ 1. SemZeni xdeba nivTis mesakuTre maSinac, roca gamsx-

visebeli ar iyo nivTis mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria. 

keTilsindisierad ar CaiTvleba SemZeni, Tu icoda an unda scodnoda, rom gamsxvisebeli 

ar iyo nivTis mesakuTre. keTilsindisierebis faqti unda arsebobdes nivTis gadacemam-

de. 2. moZravi nivTebis SemZeni ver iqneba keTilsindisieri, Tu mesakuTrem es nivTebi 

dakarga, mohpares, an misi nebis sawinaaRmdegod sxvagvarad gavida misi mflobelobidan, 

anda Tu SemZenma isini usasyidlod miiRo.~ Tavidanve iwvevda eWvs 187 muxlis meore naw-

ilis formulireba, vinaidan igi cvlida keTilsindisieri SeZenis cnebas. keTilsindis-

ieri SemZeni is aris, romelmac ar icis da arc SeiZleba icodes SeZenis xarvezianoba. 

aRniSnuli muxlis meore nawili keTilsindisier SeZenas mTlianad obieqtur faqtorebze 

amyarebda. misi Sinaarsidan gamomdinare, sakmarisi iyo vinmesgan SeZeniliyo moparuli 

an dakarguli nivTebi, rom SemZeni CaTvliliyo arakeTilsindisierad, miuxedavad imisa, 

SeeZlo Tu ara mas daenaxa SeZenis xarvezianoba. kanonis danawesi, rom `SemZeni ver iqneba 

keTilsindisieri~, iZleoda aRniSnuli daskvnis safuZvels. 

38 ix. mariamiZe g., kazusebi da maTi amoxsnis meTodebi sanivTo samarTalSi, wigni I (sakuTrebis SeZena da dakarg-

va uZrav da moZrav nivTebze, I nawili, I gamocema, kazusi 11), Tbilisi, 2014, 183-198.

39 ix. Tiedtke K., Gutglaűbiger Erwerb im Bűrgerlichen Recht, im Handels- und Wertpapierrecht sowie in der Zwangsvollstreckung, Wal-
ter de Gruyter, Berlin. New York, 1985, 92; Жалинский А.,Рёрихт А.,В Ведение в немецкое право, Москва Изд-во, Спартак, 2001, 
424. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, Tornike darjanias da zurab WeWelaS-

vilis Targmani, Tbilisi, 2014, muxli 982, veli 11.

40 ix. Baur/Stürner, Lehrbuch des Sachenrechts, 16 Aufl ., C.H. Beck, München, 1992, 226.
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2011 wels samoqalaqo kodeqsSi Setanili siaxleebiT, 187-e muxlis winadadeba - ̀ SemZe-

ni ver iqneba keTilsindisieri” - Seicvala sinamdvilesTan ufro miaxloebuli winadadeb-

iT – `keTilsindisieri SemZeni ver gaxdeba nivTis mesakuTre”. am formulirebiT SemZeni 

ki iTvleba keTilsindisierad, magram sakuTrebas ver SeiZens. 

mokled, aq igulisxmeba is tradiciuli SemTxvevebi, rodesac keTilsindisieri SemZe-

ni ver iZens sakuTrebas. pirveli is SemTxvevaa, rodesac moZravi nivTi mesakuTres xe-

lidan ecleba misi nebis sawinaaRmdegod da mas iZens piri, romelic keTilsindisieria. 

am SemTxvevaSi SeZena dauSvebelia. meore is SemTxveva iqneba, rodesac nivTi mesakuTris 

gadawyvetilebiT tovebs misi pirdapiri mflobelobis sferos (ijaris, qiravnobis sa-

fuZvelze da a.S.) da mas iZens keTilsindisieri SemZeni. aq SeZena dauSvebelia Tu sax-

ezea usasyidlo SeZena. es ukanaskneli azri 187-e muxlis meore nawilidan Cans. Tu amg-

varad iqneba wakiTxuli 187-e muxlis me-2 nawilis Sinaarsi, maSin saeWvo gaxdeba 187-e 

muxlis pirveli nawilis pirveli winadadeba, romelic keTilsindisier SemZens upiro-

bod ganixilavs nivTis mesakuTred. amrigad, moZrav nivTebTan mimarTebiT ar moqmedebs 

keTilsindisier SemZenze sakuTrebis upirobo SeZena, rogorc amas adgili aqvs uZrav 

nivTebTan mimarTebiT. 

mosarCele nodar dvalis protestic swored am gansxvavebam gamoiwvia. formalurad 

es samarTliania da safuZvels moklebuli ar gaxlavT. is ambobs, rom Tu moZravi nivTis 

Tavdapirveli mesakuTre ibrunebs nivTs, rodesac misi mflobelobidan nivTi misi nebis 

sawinaaRmdegod gadis, ratom ar dgeba msgavsi Sedegi uZravi nivTis SemTxvevaSi? gamodis, 

rom sajaro reestri, romelic uZravi nivTis SeZenis samarTlebriv garantiebs qmnis, 

emsaxureba samoqalaqo brunvisaTvis damaxasiaTebeli riskebis pirobiTad Semsubuqebas, 

namdvili mesakuTrisaTvis damabrkolebel garemoebad iqca? arasruli sakanonmdeblo 

regulaciebi, romelic namdvil mesakuTres dacvis gareSe tovebs, kidev ufro ganamt-

kicebs imis rwmenas, rom amaSi xelisSemSlelia keTilsindisieri SeZenis instituti, rac 

cxadia ar aris swori. 

    3.7. keTilsindisieri SeZenis kritika

samarTlis mecnierebaSi gvxvdeba uZravi qonebis keTilsindisieri SeZenis sawinaaRm-

dego mosazrebanic, ZiriTadad postsabWour literaturaSi. aris azri, rom keTilsindis-

ieri SeZenis aRiarebiT iSleba zRvari garigebis namdvilobasa da baTilobas Soris.41 es 

pozicia ar SeiZleba CaiTvalos marTebulad. igi winaaRmdegobaSi modis gabatonebul 

SexedulebebTan. gasaTvaliswinebelia is, rom uZrav qonebaze keTilsindisieri SeZena 

ar SemoisazRvreba mxolod garigebis dadebiT, igi dakavSirebulia mTel rig faqtobriv 

garemoebebTan, romlebic ganapirobeben keTilsindisieri SeZenis namdvilobas.42 marTa-

lia garigebiT sakuTrebis daTmoba-gadacema xdeba, magram iseTi faqtorebi, rogoricaa 

mxareTa subieqturi damokidebulebani, sajaro reestrSi registracia, arsebiTi mniSvne-

lobisaa. gansakuTrebiT ki, es ukanaskneli. sakuTreba, rogorc ufleba sajaro reestriT 

registrirebul formaSi vlindeba. reestris sisworis prezumfcia aqarwylebs garigebis 

baTilobas keTilsindisier SeZenasTan mimarTebiT.

41 ix. Скловский К., Собственность в гражданском праве, Дело, Москва, 1999, 496.

42 ix. Рахмилович В̣.A. О праве собственности на вещь, отчужденную неуправомоченным лицом добросоветcному приобретателю 
(К вопросу о приобретении права от неуправомоченного лица),Сборник статей: Проблемы современного гражданского права, 
Городец, Москва, 2000, 134.
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postsabWour samarTalSi keTilsindisieri SeZenis kritika im mxrivadac vlindeba, 

rom winaaRmdegobrivad aris miCneuli uZravi nivTis keTilsindisieri SeZena da misi xan-

dazmulobis gziT SeZena. kerZod, zedmetadaa miCneuli sakuTrebis xandazmulobiT SeZe-

na, roca SesaZlebelia keTilsindisierebis gziT misi maSinaTve SeZena.43

sapirispiro poziciis Tanaxmad, gasaTvaliswinebelia is garemoeba, rom sakuTrebis 

xandazmulobiT SeZenisas aris is SemTxveva, roca SesaZlebelia keTilsindisieri SemZeni-

sagan qonebis gamoTxova.44

ufro sworia Tqmuliyo, rom sakuTrebis xandazmulobiT SeZena specifikur urTier-

Tobebs exeba. anu mis bunebas ara marto SeZenis keTilsindisiereba gansazRvravs, aramed 

urTierTobis xasiaTic. 

 3.8. keTilsindisieri SeZenis negatiuri moqmedeba

reestris utyuarobisa da sandoobis Tviseba ukavSirdeba aramarto pozitiur qmede-

bebs, rogoricaa keTilsindisieri SemZenis uflebamosileba SeiZinos uZravi qoneba, aramed 

igi dakavSirebulia negatiur moqmedebebTanac. negatiuri moqmedeba ar unda gavigoT ise, 

rom es auaresebs SemZenis uflebriv mdgomareobas. aseTi moqmedeba gulisxmobs imas, rom 

keTilsindisieri SemZeni iZens uZrav qonebaze sakuTrebas, romelic Tavisufalia iseTi 

datvirTvebisgan, rac ar gamomdinareobs sajaro reestridan.45 aq moiazreba datvirTebi, 

romlebic aSkara da naTelia da uZrav nivTze sakuTrebisagan ganuyofeli. Sesabamisad, 

SemZenic am Tvisebis mqone sakuTrebas SeiZens. datvirTebi, romlebic moklebulia sicxa-

des da, Sesabamisad misi arsebobac saeWvoa, ver gaxdeba sakuTrebis nakli axali SemZenis 

xelSi. magaliTad: ipoTeka, romliTac datvirTuli iyo sakuTreba, arasworadaa amoSli-

li. keTilsindisier SemZenze gadava ipoTekisagan dautvirTavi sakuTreba. 

amdenad, keTilsindisier SemZens unda hqondes imisi rwmena, rom uZrav qonebas ar 

axlavs araviTari sxva datvirTvebi, garda imisa, romelic reestrSia Setanili, aSkara 

da brunvaunariania. keTilsindisieri SemZenisaTvis wydeba yvela sxva ufleba, rac araa 

cxadi reestridan.46

keTilsindisieri SemZeni gankargviTi SezRudvebisas darwmunebuli unda iyos imaSi, 

rom ar arsebobs registrirebulze meti SezRudvebi. am SezRudvebs saqarTvelos samo-

qalaqo kodeqsi specialurad ar awesigebs. rac Seexeba germaniis samoqalaqo kodeqss, 

892-e paragrafis pirveli abzacis meore winadadebis Tanaxmad: `Tu uflebamosili piri 

gansazRvruli piris sasargeblod SezRudulia saadgilmamulo reestrSi registrirebu-

li uflebis gankargvaSi, maSin SemZenis mimarT SezRudva samarTlebrivi Zalis mqonea mx-

olod im SemTxvevaSi, Tu igi naTelia saadgilmamulo reestris Canaweridan an cnobilia 

SemZenisaTvis”.47

43 ix.Скловский К. ,Собственность в гражданском праве, Дело, Москва, 1999, 107.

44 ix. Рахмилович В̣. О праве собственности на вещь, отчужденную неуправомоченным лицом добросоветсному приобретателю 
(К вопросу о приобретения права от неуправомоченного лица),Сборник статей: Проблемы современного гражданского права, 
Городец, Москва, 2000, 134.

45 ix. Prűƫ  ng H., Sachenrecht, 33 Aufl ., C.H. Beck, Műnchen, 2008, 83, Rn.228.

46 ix. Prűƫ  ng H., iqve, 83, Rn.228.

47 germaniis samoqalaqo kodeqsi (BGB), zurab WeWelaSvilis Targmani, gamomcemloba `siesta”, Tbilisi, 2010, 

184-185.
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am sakanonmdeblo debulebis Sefasebisas germanul doqtrinaSi erTmaneTisgan mi-

jnaven absolutur gankargviT SezRudvebs da relatiur gankargviT SezRudvebs. pirve-

li maTgani sajaro interesebs emsaxureba da araregistraciaunariania. aq ar gamoiyeneba 

sajaro sandooba. aseTia, Tanxmobis valdebuleba miwis SeZenaze, qonebis dayadaReba sisx-

lis samarTlis procesSi da a.S. meore kategoria resgitraciaunariania da Sesabamisad 

sajaro ndobiTac sargeblobs.48

aRniSnulidan Cans, rom imas Tu ra saxiT gadava uZrav qonebaze ufleba keTilsindis-

ieri SemZenis xelSi, didi mniSvneloba aqvs samoqalaqo brunvis dacvisaTvis.  

3.9. keTilsindisieri SeZenis sabolooba

keTilsindisieri SeZena sabolood namdvilia. misi Sedegi is aris, rom miwis nakve-

Tze an masze uflebebi namdvilia da SeiZleba maTi Semdgomi gadacema nebismier pirze. 

es SeZena namdvilia im piris mimarTac, romelmac icoda reestris Canaweris usworobis 

Sesaxeb roca keTilsindisieri SemZeni uZrav nivTze iZenda sakuTrebas.49 maSasadame, rees-

tris usworobas SeZenis namdvilobasTan dakavSirebiT mniSvneloba eniWeba pirvel SemZen-

Tan mimarTebiT. mas Semdeg, rac pirveli SemZeni daregistrirdeba mesakuTred, igi ukve 

marTlzomieri SemZenis saxes iRebs. SeZenis Semdeg codna am SeZenis xarvezianobis Ses-

axeb, ar gaxdis mas arakeTilsindisier SemZenad, vinaidan SeZena ukve damTavrebulia da 

Sesabamisad, reestris usworobac gaqarwylebulia. aq ar aris is SemTxveva, roca uflebis 

xarvezianoba Tan misdevs uZrav qonebas. amdenad, is faqti, rom momdevno SemZenma pir-

veli SeZenis momentSi icoda reestris Canaweris uzustobis Sesaxeb, ver gaxdeba SeZenis 

gabaTilebis safuZveli. magaliTad: a. asxvisebs miwis nakveTs b-ze. qonebis mesakuTrea g. 

SeiZens ra b. keTilsindisierebis safuZvelze sakuTrebas, Tavis mxriv am qonebas asxvisebs 

d-ze, romelmac icis am sakuTrebis xarvezianobis Sesaxeb. d. gaxdeba misi mesakuTre. aq 

gamoiyeneba mxolod zianis anazRaurebis moTxovna, rogorc gaqviTvis saSualeba.50

aRniSnulidan gamonaklisia arauflebamosilisagan ukuSeZenis SemTxveva. vTqvaT, 

dasaxelebul SemTxvevaSi, b-sgan ukan ibrunebs sakuTrebas a. brunviTi garigebis safuZ-

velze. ivaraudeba, rom a-m sakuTreba SeiZina arauflebamosilisagan.51 es garemoebac 

imaze metyvelebs, rom roca kanonmdebeli SeZenas sworad miiCnevs, misi Semdgomi SeZeni-

sas, SeZenis namdvilobas obieqturi garemoebebi gansazRvraven da ara subieqturi, radga-

nac keTilsindisieri SeZena sabolooa, arauflebamosilisagan misi SeZenac namdvilia. 

3.10. namdvili mesakuTris uflebebi

uZravi qonebis keTilsindisieri SeZena gamoricxavs namdvili mesakuTris uflebebSi 

aRdgenas. SemZenis arakeTilsindisierebis SemTxvevaSi mesakuTres rCeba ufleba gaaba-

Tilos qonebis gadacemis Sesaxeb SeTanxmeba da ukan daibrunos arauflebamosilisagan 

48 ix. Prűƫ  ng H., Sachenrecht, 33 Aufl ., C.H. Beck, Műnchen, 2008, 83, Rn.229.

49 ix.Prűƫ  ng H., iqve, 84, Rn.231.

50 ix. Prűƫ  ng H., Sachenrecht, 33. Aufl ., C.H. Beck, Műnchen, 2008, 84, Rn.231.  

51 ix. Prűƫ  ng H., iqve, 84, Rn.232.
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sakuTreba. samoqalaqo kodeqsi interesTa konfliqts wyvets imis mixedviT, Tu romel 

mxares gaaCnia meti safuZveli sakuTari uflebis dasacavad. keTilsindisier SemZenze 

zemoT saubari gvqonda da aRniSnuli sakiTxi im farglebSi iqneba ganxiluli, ramdenadac 

amas mesakuTris uflebebze msjeloba moiTxovs. 

keTilsindisieri SeZenisas yalibdeba e.w. subieqtTa samkuTxedi: qoneba rCeba SemZens, 

urTierToba arsebobas ganagrZobs mxolod namdvil mesakuTresa da e.w. wignismier (arau-

flebamosil) mesakuTres Soris. SeiZleba am ukanasknelTan mesakuTres akavSirebdes 

samarTlebrivi urTierTobani, (magaliTad, qiravnoba, ijara), an saerTod gamoricxuli 

iyos yovelgvari urTierToba. namdvili mesakuTre ver axerxebs Tavisi uflebebis aRd-

genas. erTaderTi ufleba, rac mas gaaCnia, esaa moTxovnebi usafuZvlo gamdidrebis an 

zianis anazRaurebis momwesrigebeli normebidan gamomdinare. gasaTvaliswinebelia is, 

rom analogiuri SemTxvevebi moZravi nivTis SeZenis drosacaa. kerZod, rodesac mesa-

kuTris xelidan qoneba misi nebiT gamodis, magaliTad, qiravnobis an Txovebis gziT da 

igi damqiraveblisa da monaTxovrisagan mesakuTris survilis sawinaaRmdegod aRmoCndeba 

keTilsindisieri SemZenis xelSi, es ukanaskneli SeinarCunebs sakuTrebas, Tuki SeZena 

sasyidliania. uZravi qonebis SemTxvevaSi ar moqmedebs aseTi wesi, - keTilsindisieri 

SemZeni sakuTrebas iZens am SeZenis bunebis (sasyidlianoba-usasyidloba) miuxedavad. 

Tumca, arsebobs, amisi sxvagvari axsnac. kerZod is, rom uZravi qonebis keTilsindisieri 

SeZena mxolod sasyidliani garigebis dros unda iyos SesaZlebeli. sakonstitucio sa-

samarTlo ̀ nodar dvalis” saqmeSi uZravis usasyidlo SeZenas samoqalaqo brunvis garige-

badac ar Tvlis, rac ar unda iyos marTebuli.

aRniSnulidan Cans, rom samoqalaqo brunvis monawileni garkveuli riskis matarebel-

ni arian. 

3.11. samoqalaqo brunvis interesebi

keTilsindisieri SeZenis simyares ar ganapirobebs marto SemZenis interesebi. kanon-

mdeblis pozicias amarTlebs samoqalaqo brunvis interesebi. kerZod, usafrTxo da 

ndobaunariani samoqalaqo brunva warmoadgens dacvis sagans. keTilsindisieri SeZenis 

dacviT kanonmdebeli icavs aRniSnul brunvas. es niSnavs imas, rom samoqalaqo brunva ga-

rantirebulia uZravi qonebis nebismieri keTilsindisieri SemZenisaTvis. samarTlebrivi 

xarvezianoba ifareba brunvis monawileTa keTilsindisieri qceviT. samoqalaqo kodeqsis 

normebi xels uwyobs subieqtebs daamyaron qonebrivi urTierTobani, magram afrTxilebs, 

rom arakeTilsindisieri qceva ver gadafaravs reestris monacemTa usworobas. es kerZo 

samarTlis subieqtebs ganumtkicebs ndobas samoqalaqo brunvisadmi. ra moxdeboda rom 

ar yofiliyo SeZenis namdvilobis varaudi, roca subieqtis qceva ver daZlevda faqto-

briv sinamdviles? aseTi gadawyvetileba samarTlebrivad mizanSeuwonili iqneboda. mas 

Seewireboda iseTi sikeTe, rogoricaa samoqalaqo brunva. brunvis monawileebs aRar eqne-

bodaT imisi garantia, rom isini daculi iqnebodnen reestris monacemTa usworobisa an 

keTilsindisierebis SemTxvevaSi. amiT Seferxdeboda uZravi qonebis gankargviTi garige-

bani, rac seriozuli ziani iqneboda cxovrebisaTvis.

amdenad, samoqalaqo brunvis usafrTxoeba erT-erTi mTavari principia, rac safuZ-

vlad udevs 312-e muxlis arsebobas.52 aqve unda iTqvas, rom kerZo samarTals axasiaTebs 

52 germanuli doqtriniT keTilsdindisieri SeZenis aRiarebis samarTlebriv-politikuri safuZvelia samoqa-

laqo brunvis dacva ( ix. Prűƫ  ng H., Sachenrecht, 33. Aufl ., C.H. Beck, Műnchen, 2008, 85, Rn.235).
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sxva iseTi fuZemdebluri principebi, rogoricaa samarTlianobis, keTilsindisierebisa 

da gulisxmierebis, Tanazomierebis principebi. mogexsenebaT, konstituciiT aRiarebuli 

da daculia sakuTrebis ufleba, romelic absolutur uflebas miekuTvneba. Tumca, es ar 

niSnavs, rom mesakuTris uflebamosileba usazRvroa, is kanonismieri da saxelSekrulebo 

boWvis farglebSi moqmedebs. SeiZleba iTqvas, `nodar dvalis saqmeSi” mesakuTris in-

teresebi samoqalaqo brunvis interesebs `emsxverpla”, anu SeiboWa kanonismieri boWvis 

safuZvelze. RirebulebiTi konfliqtis dros samoqalaqo brunvis usafrTxoeba maRla 

dadga sakuTrebis uflebaze. imis gamorkveva, mesakuTrem an keTilsindisierma SemZenma 

nivTis SeZenis etapze ramdenad daarRvies samoqalaqo brunvisaTvis damaxasiaTebeli yur-

adRebianoba, meorexarisxovania. marto es garemoeba ver gaxdeba safuZveli keTilsindis-

ieri SemZenis interesebisadmi `mikerZoebis.” aq mTavari safuZveli samoqalaqo brunvis 

interesebia, ris Sesaxebac sakonstitucio sasamarTlo aRniSnavs: sakuTrebis uflebis 

srulyofili realizeba SeuZlebelia stabiluri `samoqalaqo brunvis~ gareSe. stabi-

luri samoqalaqo brunva warmoadgens ara mxolod sakuTrebis uflebiT sargeblobis, 

aramed, zogadad, saxelmwifos ekonomikuri ganviTarebis mniSvnelovan winapirobas. sa-

jaro reestris monacemebis siswore da sandooba organul kavSirSia samoqalaqo brunvis 

stabilurobasTan” (gadawyvetilebis 21-e punqti). `mocemul SemTxvevaSi kanonmdebeli 

miznad isaxavs ara mxolod keTilsindisieri SemZenis kerZo interesis, aramed uZravi 

qonebis brunvis stabilurobis, simartivisa da siiafis sajaro interesebis dacvas” (gad-

awyvetilebis 44-e punqti). 

3.12. interesTa dabalansebasTan dakavSirebuli mosazrebani

uZravi nivTis wina mesakuTresa da keTilsindisier SemZens Soris interesebis daba-

lanseba dRemde iwvevs usamarTlobis gancdas. saxelmwifos mxridan jer ar momxdara 

iseTi meqanizmis Seqmna, romelic gaawonasworebda am `uTanasworo brZolas~. gavixsenoT, 

`nodar dvalis saqmeze“ sakonstitucio sasamarTlos gadawyvetileba, sadac mosamarTle-

Ta nawilma gansxvavebuli azri daafiqsira. marTalia araerTi samecniero kvleva mieZRvna 

am gadawyvetilebas, magram mTavari kiTxva mainc pasuxgaucemelia. am mxriv saintereso 

rekomendaciebs gvTavazobs prof. sofio CaCava reestris utyuarobasTan dakavSirebiT 

arsebuli regulaciebis daxvewisa da gadawyetilebaSi ganxiluli sadao normebis saerTo 

sasamarTloebis praqtikaSi gamoyenebisaTvis. avtoris azriT, gadawyvetilebidan gamom-

dinare, saWiroa: 

-`sk-is 185-e da 312-e muxlis urTierTkavSirSi gamoyenebis SemTxvevaSi, gamoiricxos 

SemZenis mimarT reestris utyuarobis prezumfciiT dadgenili dacvis standartis moq-

medeba, rodesac SeZenis momentSi Setanilia saCivari Canaweris winaaRmdeg da SemZenisaT-

vis es informacia xelmisawvdomia. 

- SemuSavdes procedura, romelic uzrunvelyofs `saxelmwifosa da mesakuTris Ta-

namSromlobis~ safuZvelze Canaweris winaaRmdeg arsebuli saCivris Sesaxeb SemZenis in-

formirebas an am informaciaze mis xelmisawvdomobas”;53

- `saerTo sasamarTlos praqtikaSi damatebiT Sefasdes normaTa gavrcelebis far-

53 ix. CaCava s., sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 

oqtombris gadawyvetilebis Sefaseba hƩ ps://idfi .ge/public/upload/IDFI_Photos_2017/rule_of_law/decision_of_consƟ tuƟ o-
nal_court_of_georgia_analyses.pdf. 17.
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glebi da maTi moqmedebis daviwroebis safuZvlebi kerZo da administraciul samarTle-

briv WrilSi. aseve yovel konkretul SemTxvevaSi Sefasdes, dauSva Tu ara mesakuTrem 

Tavis mxriv, sakuTrebis misi nebis sawinaaRmdegod dakargvis minimaluri riski. amasTan, 

gamoiCina Tu ara saTanado windaxeduloba keTilsindiserma SemZenma da arsebobs Tu ara 

reestris Canaweris miRma iseTi garemoebebi, romelTa erTobliobac qmnis prezumfciis 

utyuarobisadmi ndobis obieqtur safuZvels;

- damatebiTi kvlevis Sedegad Sefasdes, ramdenad efeqtianad uzrunvelyofs sajaro 

reestris mier registraciis warmoebis wesi reestris mimarT saimedoobas rogorc me-

sakuTris, aseve SemZenisaTvis; xom ar arsebobs damatebiTi meqanizmebi, romelTa meSveo-

biT sajaro reestris Canaweri rogorc mesakuTris, ise SemZenisaTvis saimedoobis ufro 

maRal xarisxs uzrunvelyofda droisa da materialuri resursebi minimaluri danaxar-

jiT”.54

bolo rekomendacias iziarebs mkvlevari ekaterine lafaCic. e.w. gansxvavebul da 

damatebiT meqanizmad SeiZleba CavTvaloT magaliTad, rogoricaa sagarantio fondis 

Seqmna saxelmwifos mxridan, sadac saxelmwifo aiRebs pasuxismgeblobas da am fonds uz-

runvelyofs sakmarisi TanxebiT imisTvis, rom am gziT dazaralebuli moqalaqeebi iqnan 

dakmayofilebulni da SesaZlebeli gaxdes saxelmwifos mxridan sakmarisi garantiebis 

Seqmna da interesTa balansis dacva.55 `swored am fondidan unda ganxorcieldes Tavda-

pirveli mesakuTrisaTvis miyenebuli zianis anazRaureba. es gza warmoadgens optimalur 

gamosavals, rac iqneba samoqalaqo brunvis stabilurobis garanti”.56

da ra gamodis? saxelmwifom unda itvirTos finansuri pasuxismgebloba msgavss 

samarTlebriv situaciaSi? im SemTxvevaSi Tu ver daadgina optimaluri regulacia in-

teresTa Tanabrad dacvis miznisTvis, es riski Tu tvirTi Tavad unda itvirTos? saxel-

mwifos msgavsi `keTilSobiluri neba” xom ar gaxdeba mxareTa mxridan arakeTilsindis-

ieri, ukanono moqmedebebis Cadenis maprovocirebeli da xom ar moxdeba am nebis borotad 

gamoyeneba? gamodis usasrulo kvleva - Zieba Tu Sefaseba mogviwevs, vin, rodis, rogor 

da ra sindisiT da nebiT moqmedebda. arsebobs Sualeduri rgoli da swored es opti-

maluri wesrigi unda dadgindes saxelmwifos mxridan. `fondis” arseboba kargi da mar-

tivi gamosavalia, Tumca sajaro reestris mxridan uxeSi gaufrTxileblobis SemTxvevaSi 

piris SecdomiT mesakuTred registraciisas, SesaZlebelia saxelmwifom moaxdinos misi 

gamosworeba, vidre sakuTrebis SeZenis procesi ar dasrulebula. `es iqneba is damatebi-

Ti meqanizmi, romelic uzrunvelyofs sajaro reestris mimarT saimedoobas, rogorc 

mesakuTris, ise SemZenisaTvis.”57 

 sajaro reestris TanamSromelma uxeSi gaufrTileblobiT dauSva Secdoma. erT 

SemTxvevaSi, Svilma gardacvlili mamis piradobis mowmobaSi sakuTari suraTi Caakra da 

es piradobis mowmoba gaasaRa, rogorc sakuTari. sajaro reestrma ki, amis safuZvelze 

moaxdina sakuTrebis uflebis registracia. meore SemTxvevaSi, sakuTrebis uflebis reg-

istracia ganxorcielda yalbi generaluri mindobilobis safuZvelze, romelic TiTqos 

54 ix.CaCava s., iqve,18.

55 ix. lafaCi e., uZrav nivTebze uflebebis mesakuTrisa da keTilsindisieri SemZenis interesTa konkurenciisas 

mesakuTrisaTvis miyenebuli zianis anazRaurebasTan dakavSirebuli sirTuleebi qarTul samarTlebriv sivrce-

Si, irina aqubardias saiubileo krebuli – 60, gamomcemloba `meridiani”, Tbilisi,2020, 214.

56 ix. lafaCi e., iqve, 215.

57 ix. lafaCi e., iqve, 213..
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somxeTis notariusma gasca.58 

`sajaro reestris Sesaxeb” saqarTvelos kanonis mesame muxlis me-6 punqtis Tanaxmad, 

maregistrirebeli organo da misi TanamSromeli pasuxs ar ageben warmodgenili doku-

mentaciis namdvilobaze. es ki niSnavs imas, rom maregistrirebeli organo pasuxismge-

blobas ixsnis warmodgenili dokumentebis namdvilobaze da misi mTeli tvirTi mxareebze 

gadaaqvs. maSasadame, zemoTmoyvanil SemTxvevebSi sajaro reestris moxele, saxelmwifo 

pasuxs ar ageben imaze, rom yalbi dokumentebis safuZvelze moxda sakuTrebis uflebis 

registracia. kanonis aRniSnuli Canaweri eWvis qveS ayenebs usafrTxoebis prezumfciis 

moqmedebas.59

rogor SeiZleba dabalansdes keTilsindisieri SemZenisa da mesakuTris samarTle-

brivi mdgomareoba? amasTan dakavSirebiT germaneli profesori ticiana qiuzi aRniSnavs: 

`Tavis droze qarTveli kanonmdebli sworad moiqca, rodesac nasyidobis sanotaro wesiT 

damowmeba ssk-is 183-e muxlSi, reestris Canaweris Casworebis moTxovna axla ukve gauqme-

bul 313 I muxlSi, xolo reestris Canaweris sisworis winaaRmdeg saCivaric aseve 313 II 

muxlSi gaiTvaliswina. saqarTvelos samoqalaqo kodeqsis axla ukve gauqmebuli 315-e 

muxli iTvaliswinebda reestrSi winaswari Canaweris (Vormerkung) gakeTebis SesaZleblo-

bas da mesame nawiliT mis dasaregistrireblad im piris nebarTvas iTxovda, vis saxel-

zecaa ukve registrirebuli ufleba. amiT qarTuli sistemis arqiteqtura efuZneboda 

mavaldebel garigebas, rogorc sakuTrebis mopovebisTvis saWiro kauzas, samarTlebriv 

safuZvels da konstitutiuri moqmedebis mqone registracias sajaro reestrSi, romlis 

sajaroobis funqcia ganapirobebda saqarTvelos samoqalaqo kodeqsis 185, 312 II, 313 I da 

II da 315-e muxlebiT gaTvaliswinebul da dacul ndobas. swored amitom warmoadgenda is 

myar konstruqcias. 2007 wlis cvlilebebis Semdeg uZravi nivTebis SemTxvevaSi konstitu-

tiuri mniSvnelobis mqone registracia, reestris sajaroobis funqcia da keTilsindis-

ieri SeZenis SesaZlebloba kvlav ZalaSi rCeba, oRond im gauqmebuli normebis gareSe, 

romlebic sistemis wonasworobisaTvis formalurad da materialurad saWiro dacvas 

ganapirobebda~.60

SemZenze sakuTrebis gadasvlis procesSi erT-erTi mawonasworebeli da garantiis 

mqone iyo werilobiTi xelSekrulebis sanotaro damowmebis savaldebulooba. prof. 

lado Wanturia Tvlis, rom kargi iqneba Tu kanonmdebeli kvlav dafiqrdeba am sakiTxeb-

ze da im normebis aRdgenas moaxdens, romlebic emsaxureba rogorc brunvis usafrTxoe-

bas, ise misi monawileebis interesebs.61 am azrs exmianeba germaneli profesoris zemoT-

motanili poziciac.

58 ix. lafaCi e., uZrav nivTebze uflebebis mesakuTrisa da keTilsindisieri SemZenis interesTa konkurenciisas 

mesakuTrisaTvis miyenebuli zianis anazRaurebasTan dakavSirebuli sirTuleebi qarTul samarTlebriv sivrce-

Si, irina aqubardias saiubileo krebuli – 60, gamomcemloba `meridiani”, Tbilisi,2020, 212-213.

59 ix. lafaCi e., iqve, 212-213;

60 ix. qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis - `nodar dvali saqarTvelos parla-

mentis winaaRmdeg”- analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis qarTul germanuli 

Jurnali 1/2019, gamomcemloba saxelmwifosa da samarTlis instituti, Tbilisi, 9-10.

61 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomcemloba ̀ samarTali”, Tbilisi, 2011; aseve: rolf 

kniperi, sakuTrebis subieqtebis, obieqtebisa da sakuTrebis uflebis gadatanis Zieba kodifikaciis doneze. 

sakuTreba da samarTlebrivi stabiluroba: sakuTrebis cnebis transformacia (saerTaSoriso konferenciis 

masalebi), Tbilisi, 2015, 27-28.
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4. daskvna 

ganxorcielebuli kvlevis safuZvelze gadmovcem ramdenime debulebas:

1. uZrav nivTebze sakuTrebis warmoSobis ramdenime sistema arsebobs. saqarTvelo, 

germaniis msgavsad, saadgilmamulo wignis sistemas miekuTvneba. ssk-is 183-e muxlis cvl-

ilebamde moqmedi redaqciis Tanaxmad, uZrav nivTebze sakuTrebis warmosaSobad saWiro 

iyo sanotaro wesiT damowmebuli sabuTi da SemZenis registracia sajaro reestrSi. 

dResdReobiT garigebis sanotaro wesiT savaldebulo damowmeba gauqmebulia da mxare-

Ta neba-survilzea damokidebuli misi gamoyeneba. am sakanonmdeblo cvlilebam marTalia 

gaaiola uZrav nivTebze sakuTrebis warmoSobis procedura, magram aman Seqmna xarveziani 

sakuTrebis daregistrirebis meti albaToba. savaldebulo sanotaro forma erTgvari 

garantia iyo sando da usafrTxo samoqalaqo brunvisaTvis, razec qarTveli civilistebi 

dResac apelireben.

2. uZrav nivTebze keTilsindisier SeZenas safuZvlad udevs sajaro reestris monace-

mTa sisworis prezumfcia. sajaro reestris utyuarobisa da sisrulis varaudi saxelm-

wifos mier aRiarebuli varaudia, romlis mixedviTac registrirebuli ufleba iTvleba 

arsebulad da igi ekuTvnis registrirebul uflebamosil pirs, vidre ar damtkicebula 

sawinaaRmdego. ssk-is 312-e muxlis pirveli nawilis debuleba asaxavs gsk 891-e paragraf-

is Sinaars, mTliani muxli ki _ moicavs 892-e paragrafis nawils. ssk-is 312-e muxliT 

gaTvaliswinebuli keTilsindisieri SeZena, germaniis samoqalaqo kodeqsis msgavsad, exeba 

`brunviT garigebebs”, kerZod, gankargviT garigebebs. 

3. kanonmdeblobisa da samecniero doqtrinis Tanaxmad, keTilsindisieria is, vinc 

ar icis da arc SeiZleba icodes samarTlebrivi faqtebis namdvili mdgomareobis Sesax-

eb. uZravi qonebis keTilsindisieri SemZeni Tavis arcodnas sajaro reestris monacemTa 

mimarT arsebuli ndobisa da sisworis varaudiT amarTlebs, garda im SemTxvevisa, roca 

man icis Canaweris usworobis Sesaxeb. uxeSi gaufrTxileblobiT arcodna ver gaxdeba 

uZravi qonebis SemZenis arakeTilsindisierad cnobis safuZveli. reestris Canaweris sis-

woris prezumfcia SemZenis sasargeblodaa dadgenili. 

4. sakanonmdeblo srulyofas saWiroebs ssk-is 187-e muxli. am muxlSi imaze ki ar 

unda iyos yuradReba gamaxvilebuli, rom keTilsindisieri SemZeni gaxdeba Tu ar gaxde-

ba mesakuTre, aramed kanonmdebelma unda Tqvas, rodisaa nivTis keTilsindisieri SeZena 

dasaSvebi da rodis ara.

5. gasaziarebelia samecniero doqtrinaSi arsebuli azri, rom Sesacvlelia ssk-is 

159-e muxlis debuleba, romlis Tanaxmad, `keTilsindisieria mflobeli, romelic nivTs 

marTlzomierad flobs.” aqedan gamomdinare, sasamarTlo praqtika xSirad erTmaneTTan 

aigivebs keTilsindisier da marTlzomier SemZens., rac ar aris swori. kerZod, keTilsindi-

siereba aris samarTlebrivi suraTis subieqturi danaxva (aRqma)., xolo marTlzomiereba 

- normatiuli. keTilsindisierebis problema mxolod aramarTlzomieri SeZenisas Cans. 

erTdroulad piri ar SeiZleba iyos marTlzomieric da keTilsindisieric.

6. uZravi nivTis keTilsindisieri SeZenis sakiTxs aregulirebs ssk-is 185-e da 312-

e muxlebi, romlebic adgenen garkveul garemoebebs, romelTa arsebobis SemTxvevaSi 

keTilsindisiereba gamoiricxeba. kerZod, keTilsindisieri SeZena gamoricxulia, rode-

sac `Canaweris mimarT Setanilia saCivari” (m.312), agreTve `roca SemZenma icoda, rom 

gamsxvisebeli ar iyo mesakuTre”(m.185,II), `SemZenma icoda rom Canaweri uzustoa” (m.312,II). 

germanuli samarTlis mixedviT, uZravi nivTebis keTilsindisieri SeZena maSinacaa, roca 

SemZens ar SeeZlo scodnoda gamsxviseblis uflebamosilebis nakli uxeSi gaufrTx-
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ileblobis gamo. moqmedi normebi SemZens kicxavs imisaTvis, rom man icoda SeZenis xarve-

zianobis Sesaxeb da ara imisaTvis, rom ar icoda, magram unda scodnoda. sasamarTlo 

praqtikaSi zogjer ar eqceoda am garemoebas yuradReba da moZravi da uZravi nivTebis 

keTilsindisieri SeZenis gaigiveba xdeboda. Tumca, calkeul gadawyvetilebebSi axlac 

Cans tendencia, uxeSi gaufrTxilebloba CaiTvalos piris arakeTilsindisierad cnobis 

safuZvlad. 

7. aranakleb problemuria keTilsindisierebis sakiTxi uZrav qonebaze TanasakuTrebi-

sas. igi jer kidev diskusiis obieqtia. aRsaniSnavia ssk-Si didi xnis win ganxorcielebuli 

cvlilebebi, romlebic exeba 312-e muxlis damatebebs me-3 da me-4 nawilebis saxiT. maTSi 

mowesrigebulia keTilsindisieri SeZenis safuZvlebi TanasakuTrebis registraciasTan 

dakavSirebiT. am normebidan Cans, rom TanasakuTrebis erTi piris saxelze registracia 

ar aqarwylebs keTilsindier SeZenas. es poziciaa sasamarTlo praqtikaSic.

8. keTilsindisieri SeZena sabolood namdvilia da SeiZleba uZravze warmoSobili sa-

kuTrebis kvlav gadacema nebismier pirze, maT Soris imazec, romelmac icoda reestris 

Canaweris usworobis Sesaxeb. keTilsindisieri SemZeni iZens sakuTrebas, romelic Tavisu-

falia yovelgvari datvirTvebisgan, rac aSkarad ar gamomdinareoben sajaro reestridan.

sajaro reestrSi saCivris Setana damabrkolebeli xdeba sakuTrebis keTilsindisieri 

SeZenisaTvis. angariSgasawevia is azri, romlis Tanaxmadac saCivarma SeZena ki ar unda 

daabrkolos, aramed SeZenis simyareze unda moaxdinos gavlena.               
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Kakha Phalavandishvili

INTERRELATION BETWEEN TIMEͳBARRED ACQUISITION OF OWNERSHIP OVER REAL ESTATE 
AND INNOCENT PURCHASE THEREOF

The paper covers the maƩ er of the correlaƟ on between Ɵ me-barred acquisiƟ on of ownership over real 
estate and innocent buying thereof. The named insƟ tutes express a legal approach, when the law has to keep 
the balance between ensuring ownership and protecƟ on of civil circulaƟ on safety.

The maƩ er is especially interesƟ ng in Georgian reality, as currently, the private ownership tradiƟ on is in 
the process of formaƟ on. There is no doubt that private ownership culture or guarantees of its protecƟ on are 
not developed. The process of the iniƟ al registraƟ on of ownership over lands is sƟ ll in progress, there are lots 
of pending lawsuits proving or excepƟ ons of the facts of a beƩ er right of possession and/or innocent purcha-
se between the parƟ cipants of civil circulaƟ on. The maƩ er became even more actual, when the Parliament 
being moƟ vated by simplifi caƟ on of the procedure of concluding transacƟ ons and reducƟ on of costs annul-
led the mandatory condiƟ on of notarial cerƟ fi caƟ on of transacƟ ons of transfer of ownership over real estate.

The comparaƟ ve method was also used in this work, namely, the private law insƟ tutes of Germany, Swi-
tzerland and France were discussed, as the closest ones to  the Georgian system of private law.

The aim of this work includes the determinaƟ on of the correlaƟ on between Ɵ me-barred acquisiƟ on 
and innocent buying, demonstraƟ on of theoreƟ cal and pracƟ cal problems, what is made mainly taking into 
consideraƟ on the exisƟ ng experience of the compared countries. Besides, some important interpretaƟ ons 
of judicial pracƟ ce are considered.



49

kerZo  samarTlis  mimoxilva 

kaxa falavandiSvili*

uZrav nivTze sakuTrebis uflebis xandazmulobiT SeZenisa da 
keTilsindisieri SeZenis urTierTmimarTeba

1. Sesavali

uflebis warmoSoba, rogorc wesi, ukavSirdeba garkveul faqts an faqtebis erToblio-

bas, romelic qmnis ama Tu im uflebis warmoSobisaTvis saWiro iuridiul Semadgenlobas.1 

am TvalsazrisiT ar aris gamonaklisi uZrav nivTze sakuTrebis warmoSobis safuZvlebi, 

anu faqtebi, romlebsac samarTali ukavSirebs sakuTrebis uflebis warmoSobas. sakuTre-

bis uflebis SeZenisas, samarTlis umTavresi mizani sakuTrebis uflebis uzrunvelyofa 

da samoqalaqo brunvis usafrTxoebis dacvaa, Tumca zogierT SemTxvevaSi, orive miznis 

erTdroulad miRweva SeuZlebelia. xSirad erTi miiRweva meoris xarjze. sakuTrebis 

uflebis uzrunvelyofa gulisxmobs, rom mesakuTris cvlileba ar unda xdebodes misi 

nebis gareSe. samoqalaqo brunvis usafrTxoebis dacva ki mdgomareobs imaSi, rom piris 

samoqalaqo samarTlebrivi mdgomareobis gamiznuli cvlileba ar unda wydebodes misTvis 

ucnobi garemoebebis gamo.2 aRniSnuli winaaRmdegoba saxezea sakuTrebis xandazmulobiT 

SeZenisa da arauflebamosili gamsxviseblisagan qonebis keTilsindiseri SeZenis SemTx-

vevebSi, romlis gadawyveta gadaulaxavi problemaa.3 magram, samarTals unda SeeZlos 

nebismieri SesaZlo interesTa konfliqtis gadaWra. konfliqturi mdgomareobis arsebo-

bisas, samarTals ar SeuZlia uari Tqvas mis mowesrigebaze.4 aRniSnulis gaTvaliswinebiT, 

samarTali gansazRvravs xandazmulobiT SeZenisa da keTilsindiseri SeZenis pirobebs.

2. SeZeniTi xandazmulobis winapirobebi

SeZeniTi xandazmuloba uZvelesi institutia.5 SeZeniTi xandazmulobis instituts 

iTvaliswinebs Tanamedrove qveynebis samarTlis sistemebi.6 maT Soris gaTvaliswinebulia 

saqarTvelos samoqalaqo kodeqsiT, 167-e muxlis Tanaxmad, ̀ Tu piri sajaro reestrSi Se-

tanilia miwis nakveTis an sxva uZravi qonebis mesakuTred ise, rom ar SeuZenia sakuTre-

bis ufleba maTze, igi moipovebs am sakuTrebis uflebas, Tuki registracia arsebobda 

TxuTmeti wlis ganmavlobaSi da am xnis manZilze piri flobda maT, rogorc sakuTars~.7 

* ssip ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis doqtoranti.

1 dernburgi h., pandeqtebi, tomi pirveli, zogadi nawili, tf., 1928, 198.

2 Todua m., vilemsi h., valdebulebiTi samarTali, Tb., 2006, 10.

3 iqve.

4 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 3.

5 Санфилиппо Ч., Курс римского частного права перевод с итальянского, под общей редакцией Д. В. Дождева, Москва, 2000 г., 
176.

6 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 2004 
г., 364.

7 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 31, 1997 wlis 

24 ivlisi, 167-e muxli.
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anu xandazmulobiT uZrav nivTze sakuTrebis SesaZenad, kanoni moiTxovs sami winapirobis 

arsebobas. esenia, sajaro reestrSi mesakuTred registracia; mesakuTred registraciis 

vada _ 15 weli; da sakuTrad floba.

2.1. mesakuTred registracia, rogorc uZrav nivTze xandazmulobiT 
sakuTrebis SeZenis aucilebeli piroba

saqarTvelos samoqalaqo kodeqsis 167-e muxlis Sinaarsidan gamomdinare, uZrav qone-

baze xandazmulobiT sakuTrebis uflebis SeZenisaTvis aucilebelia piri registrirebu-

li iyos mesakuTred sajaro reestrSi. aRniSnuli piroba Seesabameba germaniis samoqa-

laqo kodeqsis §900-is pirveli punqtiT gansazRvrul wess, romlis Tanaxmad `piri, vinc 

saadgilmamulo reestrSi registrirebulia rogorc mesakuTre, ise, rom mas ar SeuZenia 

sakuTrebis ufleba, iZens sakuTrebis uflebas...~8 analogiuri pirobaa gaTvaliswinebu-

li Sveicariis samoqalaqo kodeqsis 662-e muxliT.9 safrangeTis samoqalaqo kodeqsi ki, 

gansxvavebulad udgeba sakiTxs. uZrav nivTze xandazmulobiT sakuTrebis SesaZenad igi 

ar iTvaliswinebs registraciis savaldebulo pirobas.10 

 aRniSnuli gansxvaveba, rogorc Cans, gamomdinareobs iqedan, rom germaniasa da Svei-

cariaSi ganmtkicebulia saadgilmamulo wignis sistema.11 saadgilmamulo wignis sistema 

aris ganmtkicebuli qarTuli samoqalaqo kodeqsis mixedviTac.12 safrangeTis samoqalaqo 

kodeqsi ki kerZo sistemas iTvaliswinebs.13 

 registraciis aucilebeli pirobis arseboba mniSvnelovnad ganapirobebs SeZeniTi 

xandazmulobis Sinaarss da aviwrovebs SeZeniTi xandazmulobis institutis moqmedebis 

areals. is ganixileba, rogorc SesaZlebloba aRmoifxvras konfliqti saadgilmamulo 

wignSi arsebul Canawersa da realur samarTlebriv mdgomareobas Soris, arsebuli Canaw-

eris sasargeblod.14 im qveynebis samoqalaqo kanonebi, romlebic uZrav nivTze xandazmu-

lobiT sakuTrebis SeZenisaTvis iTvaliswineben mesakuTred registraciis arsebobis Ses-

axeb savaldebulo pirobas, ar moiTxoven mflobelis keTilsindisierebas.15 amave dros 

keTilsindisierebas miuTiTeben moZravi nivTebis xandazmulobiT SeZenis winapirobad.16 

keTilsindisiereba niSnavs, rom mflobeli darwmunebulia sakuTari mflobelobis 

8 `germaniis samoqalaqo kodeqsi~, 1900 wlis 01 ianvari, 2010 wlis 01 martis mdgomareobiT, gamocemaze pasux-

ismgebeli jgufi `siesta~, gamomcemeli kiRuraZe q., mTargmneli da redaqtori WeWelaSvili z., §900, 186.

9 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 2004 
г., 366.

10 Французский гражданский кодекс, Науч. редактирование и предисловие канд. юрид. наук Д. Г. Лаврова, перевод с 
Французского А. А. Жуковой, Г. А. Пашковской, СПБ, 2004 г., Книга третья, Раздел XX. Статья 2262, 1092.

11 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 
2004 г., 365.

12 zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tb., 2003, 141.

13 iqve, 140.

14 Prüƫ  ng H., Sachenrecht, 33., neubearbeitete Aufl age, Verlag C. H. Beck, München, 2008, 92.

15 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 
2004 г., 364. 

16 zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tb., 2003, 178.
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marTlzomierebaSi,17 is gulisxmobs mSvid da aSkara mflobelobas, romelic SesaZlebels 

gaxdis, rom mflobelobis faqti cnobili iyos pirTa ganusazRvreli wrisaTvis.18 anu 

keTilsindisiereba ganapirobebs aSkara mflobelobas, rac uzrunvelyofs sajaroobas 

mflobelobis faqtisadmi. Tavis mxriv, mflobelis mesakuTred registraciac uzrunve-

lyofs sajaroobas. rogorc Cans, registracia cvlis keTilsindisierebas. 

 

2.2. mesakuTred registraciis vada

 xandazmulobiT sakuTrebis uflebis SeZenisaTvis, ra Tqma unda, gadamwyveti mniSvn-

eloba aqvs, kanoniT gaTvaliswinebuli vadis gasvlas. xandazmuloba misi arsiT vadasTan 

aris dakavSirebuli. saqarTvelos samoqalaqo kodeqsis 167-e muxli adgens registraciis 

arsebobis TxuTmet wlian vadas.19 germaniisa20 da Sveicariis21 samoqalaqo kodeqsebi ad-

genen 30 wlian vadas. safrangeTis samoqalaqo kodeqsi iTvaliswinebs 30 wlian vadas 

mflobelobis dawyebidan. is ar aris damokidebuli mflobelobis registraciaze. amave 

dros gaTvaliswinebulia Semcirebuli - 10 da 20 wliani vadebic, Sesabamisad, imis mixed-

viT keTilsindisieri aris Tu ara mflobeli da sad cxovrobs nivTis namdvili mesakuTre 

- igive okrugSi, sadac mdebareobs saapelacio sasamarTlo, Tu sxva okrugSi.22 

 mflobelobis vadis Sefasebisas mniSvnelovania uwyvetobac. uwyveti mflobeloba 

gulisxmobs im garemoebas, rom erTxel dawyebuli mflobeloba ar unda iyos Sewyvetili 

an mitovebuli.23 magram, im SemTxvevaSi, roca mflobeloba gaTanabrebulia sajaro re-

estrSi registraciasTan, mflobelobis Sewyveta registraciis cvlilebasTan an gauqme-

basTan aris gaigivebuli. uwvetobaze msjelobisas aRsaniSnavia uflebamonacvleobis 

SesaZlebloba. anu mflobelis cvlilebisas Zveli da axali mflobelis mflobelobis 

xangrZlivobis Sejameba. marTalia, saqarTvelos samoqalaqo kodeqsi aseT normas pirda-

pir ar iTvaliswinebs, magram sworia mosazreba, rom mflobelobis vadebis Sekrebis wesi 

saqarTveloSic unda iqnas gamoyenebuli.24 

17 qoCaSvili q., mflobeloba, rogorc sakuTrebis prezumfciis safuZveli (SedarebiT samarTlebrivi kvleva), 

sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tb., 2012 w., <hƩ p://www.law.tsu.
edu.ge/?lang=geo&rid=20>, 98.

18 qoCaSvili q., mflobeloba, rogorc sakuTrebis prezumfciis safuZveli (SedarebiT samarTlebrivi kvleva), 

sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tb., 2012 w., <hƩ p://www.law.tsu.
edu.ge/?lang=geo&rid=20>, 100.

19 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 1997 wlis 24 

ivlisi, 167-e muxli, 31.

20 `germaniis samoqalaqo kodeqsi~, 1900 wlis 01 ianvari, 2010 wlis 01 martis mdgomareobiT, gamocemaze pasux-

ismgebeli jgufi `siesta~, gamomcemeli kiRuraZe q., mTargmneli da redaqtori WeWelaSvili z., §900, 186.

21 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 
2004 г., 366.

22 Французский гражданский кодекс, Науч. редактирование и предисловие канд. юрид. наук Д. Г. Лаврова, перевод с 
Французского А. А. Жуковой, Г. А. Пашковской, СПБ, 2004 г., Книга третья, Раздел XX. Статья 2265, 1092.

23 qoCaSvili q., mflobeloba da sakuTreba _ faqti da ufleba samoqalaqo samarTalSi, Tb., 2015 w., 154.

24 suxitaSvili d., siaxle sakuTrebis warmoSobis safuZvlebSi, saxelmwifosa da samarTlis aqtualuri proble-

mebi, saiubileo krebuli miZRvnili Tsu-s iuridiuli fakultetis 80 wlisTavisadmi, Tb., 2003, 220.
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2.3. sakuTrad floba

saqarTvelos samoqalaqo kodeqsis 167-e muxlis azridan gamomdinare xandazmulobiT 

sakuTrebis uflebis SeZenis erT-erTi aucilebeli pirobaa nivTis sakuTrad floba.25 

misi idea imaSi mdgomareobs, rom nivTis mflobeli, romelsac mflobeloba miRebuli aqvs 

sxva pirisagan valdebulebiT samarTlebrivi an sxva saxis garigebiT, SeuZlebelia gax-

des xandazmulobiT nivTis mesakuTre. mflobelobis xandazmulobiT sakuTrebis SeZeni-

saTvis aucilebelia mflobeloba sakuTari interesebisaTvis, mflobeloba mesakuTris 

saxiT.26 igulisxmeba mflobelobis ganxorcieleba igive pirobebiT, rogorac ganaxor-

cielebda mas mesakuTre.27 Tumca unda aRiniSnos, rom aRniSnuli piroba, dakninebulia im 

qveynebis samarTalSi, sadac xandazmulobiT sakuTrebis SeZenis aucilebeli winapiroba 

mflobelis mesakuTred registraciaa. praqtikaSi rTulia warmodgena, rom mesakuTred 

registrirebuli piris mier nivTis sakuTrad flobis faqti gaxdes saeWvo.

3. uZravi nivTis keTilsindisieri SeZenis pirobebi

arauflebamosili gamsxviseblisgan uZravi nivTis keTilsindisieri SeZenis Sesaxeb 

problemis gadawyveta hipoTeturad SesaZlebelia sami gziT: SesaZlo Secdomis yvela 

riskis gadatana moxdes mesakuTreze; yvela riski gadatanili iqnas myidvelze; an yvela 

SesaZlo riskis Tavidan asacileblad, SemoRebuli iqnas yoveli uflebis registraciisa 

da aRricxvis reestrebi. romelime maTganze upiratesobis miniWeba samoqalaqo brunvis 

paralizebas gamoiwvevda, amitom kanonmdebeli mimarTavs e.w. or borotebas Soris `nak-

lebi borotebis~ arCevis gzas, keTilsindisieri SemZenis institutis SemoRebis saxiT.28 

saqarTvelos samoqalaqo kodeqsis 187-e muxlis pirveli nawilis Tanaxmad `SemZeni xdeba 

nivTis mesakuTre maSinac, roca gamsxvisebeli ar iyo nivTis mesakuTre, magram SemZeni am 

faqtis mimarT keTilsindisieria. keTilsindisierad ar CaiTvleba SemZeni, Tu man icoda 

an unda scodnoda, rom gamsxvisebeli ar iyo mesakuTre. keTilsindisierebis faqti unda 

arsebobdes nivTis gadacemamde.~ amave muxlis meore nawilis mixedviT `keTilsindisieri 

SemZeni ver gaxdeba nivTis mesakuTre, Tu es nivTi mesakuTrem dakarga, mas mohpares, an 

misi nebis winaaRmdeg sxvagvarad gavida misi mflobelobidan, anda SemZenma is usasyid-

lod miiRo...~29 anu kanoni arauflebamosili gamsxviseblisgan uZravi nivTis SeZenisas, 

SemZenis dacvas ukavSirebs am piris keTilsindisierebas. Tumca, keTilsindisierebis Si-

naarsi ukiduresad ikveceba, knindeba samoqalaqo kodeqsis 185-e da 312-e muxlebis gav-

leniT, romlebic ganamtkiceben sajaro reestris Canawerebis utyuarobisa da sisrulis 

prezumfcias da sajaro reestris registrirebuli piris, namdvil mesakuTred varaudis 

SesaZleblobas.

25 saqarTvelos kanoni ̀ saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 31, 1997 wlis 

24 ivlisi, 167-e muxli.

26 qoCaSvili q., mflobeloba, rogorc sakuTrebis prezumfciis safuZveli (SedarebiT samarTlebrivi kvleva), 

sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tb., 2012 w., <hƩ p://www.law.tsu.
edu.ge/?lang=geo&rid=20>, 100.

27 Л. Жюллио де ла Морандьер, Гражданское право Франции, т. 2., перевод с Французского Е. А. Флейшиц, вступительная статья 
Е. А. Флейшиц, Москва, 155.

28 Todua m., vilemsi h., valdebulebiTi samarTali, , Tb., 2006, 10.

29 saqarTvelos kanoni ̀ saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 31, 1997 wlis 

24 ivlisi, 187-e muxli.
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kerZo  samarTlis  mimoxilva 

3.1. keTilsindisierebis principis zogadi Sinaarsi

 keTilsindisiereba samoqalaqo samarTlis erT-erTi ZiriTadi principia. igi unda 

iyos nebismieri urTierTobis sawyisi. keTilsindisierebis principi romis samarTlidan 

iRebs saTaves. principi bona fides (keTilsindisiereba) mniSvnelovan adgils ikavebda 

ius Civile-sa da romaul samarTlebriv azrovnebaSi.30 keTilsindisierebis principma 

SeinarCuna Tavisi mniSvneloba kodifikaciebis epoqaSi. dRes mas yvela met-naklebad gan-

viTarebuli samarTlebrivi sistema aRiarebs Tavis TavSi.31 keTilsindisierebis princips 

ganamtkicebs saqarTvelos samoqalaqo kodeqsic. saqarTvelos samoqalaqo kodeqsis me-8 

muxlis me-3 nawilis Tanaxmad, `samarTlebrivi urTierTobis monawileni valdebulni ar-

ian keTilsindisierad ganaxorcielon TavianTi uflebebi da movaleobani.~32 keTilsindi-

sierebis principi individis moqmedebis erTgvari SezRudvaa. individs unda swamdes, rom 

samarTlianad iqceva, anu iseve rogorc amas miukerZoebeli piri samarTlianad Seafaseb-

da.33 

 

3.2. sajaro reestris utyuarobisa da sisrulis prezumfciis 
mniSvneloba

saqarTvelos samoqalaqo kodeqsis 312-e muxlis pirveli nawili ganamtkicebs rees-

tris monacemTa utyuarobisa da sisrulis prezumfcias, rac gulixmobs, rom reestris 

Canawerebi iTvleba sworad, vidre ar damtkicdeba maTi uzustoba. amave muxlis me-2 nawi-

lis Tanaxmad, reestrSi registrirebuli Canaweri iTvleba sworad, garda im SemTxvevebi-

sa, roca am Canaweris sawinaaRmdegod Setanilia saCivari, an SemZenma icoda, rom Canaweri 

uzustoa.34 sajaro reestris utyuarobisa da sisrulis prezumfcia sasargebloa erTis 

mxriv registrirebuli pirisaTvis da amave dros icavs samoqalaqo brunvis im monaw-

ileebsac, romlebic endobian reestris siswores.35 sajaro restris Canaweris utyuaro-

bisa da sisrulis prezumfciis logikuri gagrZelebaa samoqalaqo kodeqsis 185-e muxlis 

Canaweri, romlis Tanaxmad `SemZenis interesebidan gamomdinare, gamsxvisebeli iTvleba 

mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi, garda im SemTxvevebi-

sa, roca SemZenma icoda, rom gamsxvisebeli ar iyo mesakuTre (arakonstituciurad iqnes 

cnobili saqarTvelos samoqalaqo kodeqsis 185-e muxlis is normatiuli Sinaarsi, rom-

lis Tanaxmadac, `gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebu-

li sajaro reestrSi~, im SemTxvevaSi, rodesac reestris Canaweris winaaRmdeg Setanilia 

30 Zimmerman, The Law of ObligaƟ ons: Roman FoundaƟ ons of the Civilian TradiƟ on, Oxford (Univ. Press), 2005, 667. miTiTebulia: 

vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT – abstraqcia Tu moqmedi samarTa-

li, Jurn., `qarTuli samarTlis mimoxilva~, #10, 2007-1, 16. 

31 vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT – abstraqcia Tu moqmedi samar-

Tali, Jurn., `qarTuli samarTlis mimoxilva~, #10, 2007-1, 18. 

32 saqarTvelos kanoni ̀ saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 31, 1997 wlis 

24 ivlisi, me-8 muxli.

33 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009 w., 83.

34 saqarTvelos kanoni ̀ saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 31, 1997 wlis 

24 ivlisi, 312-e muxli.

35 volfi m., volenhoferi m., sanivTo samarTali, 29-e gamocema 2014., mTargmneli da redaqtori zurab WeWela-

Svili, Tb., 2016 w., 475.
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saCivari da es faqti SemZenisaTvis cnobilia. saqarTvelos sakonstitucio sasamarT-

los plenumis gadawyvetileba 17.10.2017. #3/4/550).36 am normebis mixedviT samarTali 

keTilsindisierebas aTanabrebs sajaro reestrSi arsebul CanawerebTan. anu keTilsindi-

siereba tolia registrirebuli piris mesakuTred yofnis varaudis. 

 samarTali sakuTrebis keTilsindisierad SeZenis meqanizms iTvaliswinebs, radgan 

saxelmwifo valdebulia daicvas pirTa ndoba erTmaneTis mesakuTred yofnasTan dakav-

SirebiT. am dros namdvili mesakuTris ufleba ukan ixevs SemZenis uflebisa da samoqa-

laqo brunvis dacvis interesis winaSe. saxelmwifos aqvs monopolia sajaro reestrze, 

sadac savaldebulo wesiT aRricxavs yvela piris sakuTrebas da aiZulebs maT saja-

ro reestris CanawerebiT ixelmZRvanelon garigebebis dadebisas. uZravi nivTis an masze 

uflebis SemZens SeuZlia miendos reestris Canawers, romelic daculia utyuarobis 

prezumfciiT.37 aseT dros, bunebrivia, saxelmwifos aqvs valdebuleba Seqmnas sakmarisi 

dacvis meqanizmebi im pirTaTvis, romlebic endobian reestrs, winaaRmdeg SemTxvevaSi re-

estri saerTod azrs dakargavda.38 magram, meores mxriv aucilebelia arsebobdes sakmari-

sad mkacri winapirobebi imisa, rom sajaro reestrSi uZrav qonebasTan dakavSirebuli 

sanivTo samarTlebrivi uflebebi sworad iqneba asaxuli.39 

3.3. samoqalaqo kodeqsis 312-e muxlis me-2 nawilis gamoyenebis sfero 

saqarTvelos samoqalaqo kodeqsis 312-e muxlis me-2 nawiliT gansazRvruli dacvis 

meqanizmi ar vrceldeba yvela garigebaze. aRniSnuli norma germaniis samoqalaqo kodeq-

sis §892-is analogiuria da vrceldeba mxolod garigebiT ganxorcielebuli gankargvebis 

safuZvelze sajaro reestrSi registrirebuli sanivTo uflebebis mimarT. is ar moicavs 

iseT uflebriv cvlilebebs, romelic dgeba kanonis ZaliT an administraciuli aqtis 

safuZvelze. saqarTvelos samoqalaqo kodeqsis 313-e muxlis me-2 nawili, iseve rogorc 

germaniis samoqalaqo kodeqsis §892 Seexeba uZrav qonebasTan dakavSirebuli uflebebis 

SeZenas garigebiT.40 

 

36 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997, parlamentis uwyebani, 1997 wlis 24 

ivlisi, 185-e muxli, 31.

37 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis - `nodar dvali saqarTvelos parla-

mentis winaaRmdeg~ _ analizi germanuli samarTlis perspeqtividan, Jurn., `SedarebiTi samarTlis qarTul 

germanuli Jurnali~, #1, 2019, 1.   

38 sirdaZe l., uZrav nivTze sakuTrebis mopoveba uflebamosili da arauflebamosili pirisgan, Jurn., `Sedare-

biTi samarTlis qarTul germanuli Jurnali~, #2, 2019, 50. 

39 volfi m., volenhoferi m., sanivTo samarTali, 29-e gamocema 2014., mTargmneli da redaqtori zurab WeWela-

Svili, Tb., 2016 w., 474.

40 volfi m., volenhoferi m., sanivTo samarTali, 29-e gamocema 2014., mTargmneli da redaqtori zurab WeWela-

Svili, Tb., 2016 w., 478.
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kerZo  samarTlis  mimoxilva 

3.4. saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis 
gavlena41

2007 wlis 15 martidan samoqmedod SemoRebuli iqna saqarTvelos samoqalaqo kodeqsis 

183-e muxlis axali redaqcia, romlis mixedviTac uZrav nivTze sakuTrebis uflebis Sesa-

Zenad aucilebelia garigebis werilobiTi formiT dadeba da am garigebis gansazRvruli 

sakuTrebis uflebis SemZenze sajaro reestrSi registracia. aRniSnuli cvlilebiT gauqm-

da sanotaro wesiT damowmebuli sabuTis saWiroeba.42 aRniSnulma cvlilebam mniSvnelo-

vani uaryofiTi Sedegebi gamoiwvia. aseTi samarTlebrivi mowesrigebis gaTvaliswinebiT, 

xSirad warmoiSveba mwvave konfliqti mesakuTresa da keTilsindisier SemZens Soris, 

xolo sasamarTlos mier xdeba kanonieri, magram usamarTlo gadawyvetilebis miReba43. 

 sakonstitucio sasamarTlos gadawyvetilebiT, arakonstituciurad iqna cnobili 

`saqarTvelos samoqalaqo kodeqsis 185-e muxlis is normatiuli Sinaarsi, romlis Tanax-

madac, „gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro 

reestrSi“, im SemTxvevaSi, rodesac reestris Canaweris winaaRmdeg Setanilia saCivari da 

es faqti SemZenisaTvis cnobilia~.44 rogorc Cans, sakonstitucio sasamarTlom dainaxa 

uZrav nivTze sakuTrebis gadacemis moqmedi moTxovnebis borotad gamoyenebis saSiS-

roeba da Seecada mis SezRudvas, Tumca gadawyvetileba problemuria im TvalsazrisiT, 

rom is daefuZna saCivars – elements, romelsac, marTalia, icnobs kanoni saqarTvelos 

samoqalaqo kodeqsis 312 muxlis me-2 nawilSi, magram gaurkvevlad aris mowesrigebuli 

da ar aris naTeli rogor SeiZleba moxdes misi praqtikaSi gamoyeneba.45 

 

3. uZrav nivTze sakuTrebis xandazmulobiT SeZenis mimarTeba 
keTilsindisier SeZenasTan 

 Tanamedrove qveynebis samoqalaqo samarTali iTvaliswinebs SeZeniT xandazmulobas 

da ganixilavs mas sakuTrebis uflebis warmoSobis safuZvlis saxiT. sakuTrebis uflebis 

mopovebis ZiriTadi winapiroba aris kanoniT gansazRvruli pirobebis Sesabamisad xangr-

Zlivi mflobelobis faqti.46 sakuTrebis uflebis warmoSobisaTvis aucilebelia mflo-

beloba gagrZeldes kanoniT gansazRvruli SeZeniTi xandazmulobis vadiT. im samarTle-

brivi sistemis qveynebSi, sadac aris mesakuTred registraciis aucilebeli moTxovna, 

uZrav nivTebze sakuTrebis xandazmulobiT SeZenis maregulirebeli normebis moqmedebis 

41 `saqarTvelos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg~ saqarTvelos sakonstitucio sa-

samarTlos 2017 wlis 17 oqtombris #3/4/550 gadawyvetileba <hƩ ps://www.constcourt.ge/ka/judicial-acts?legal=1005>.

42 falavandiSvili k., uZrav nivTze sakuTrebis warmoSobis transformacia qarTul samarTalSi, Jurn., `samar-

Tlis Jurnali~, #2, 2012, 212. 

43 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis - `nodar dvali saqarTvelos parla-

mentis winaaRmdeg~ _ analizi germanuli samarTlis perspeqtividan, Jurn., `SedarebiTi samarTlis qarTul 

germanuli Jurnali~, #1, 2019, 1.   

44 `saqarTvelos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg~ saqarTvelos sakonstitucio sa-

samarTlos 2017 wlis 17 oqtombris #3/4/550 gadawyvetileba <hƩ ps://www.constcourt.ge/ka/judicial-acts?legal=1005>.

45 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis - `nodar dvali saqarTvelos parla-

mentis winaaRmdeg~ _ analizi germanuli samarTlis perspeqtividan, Jurn., `SedarebiTi samarTlis qarTul 

germanuli Jurnali~, #1, 2019, 15

46 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 
2004 г., 364.



56

areali sakmaod mcirea. arsebobs mosazreba, rom SeZeniTi xandazmulobis instituti 

ukanonoa Tavisi bunebiT, radgan igi yovelTvis upirispirdeba sakuTrebis uflebas.47 ma-

gram dominirebuli SexedulebiT, igi emsaxureba qonebrivi urTierTobis simyaris, samo-

qalaqo brunvis normaluri funqcionirebis uzrunvelyofas.48 xandazmulobis vadebis 

dawesebiT, kanonmdeblis mizania gamoricxos kreditoris uflebis ganxorcielebis 

araTanazomierad an borotad gamoyenebis safrTxe. garda amisa: a) xandazmulobis vada 

sasamarTlos umsubuqebs faqtebis dadgenisa da Seswavlis process da am gziT xels 

uwyobs dasabuTebuli gadawyvetilebis gamotanas; b) xels uwyobs samoqalaqo brunvis 

stabilizacias; g) aZlierebs samoqalaqo samarTlebrivi urTierTobis subieqtebis urT-

ierTkontrolsa da iZleva darRveuli uflebis dauyovnebliv aRdgenis stimulizacias.49 

marTlwesrigi mesakuTres sakmaris dros aZlevs Tavisi uflebis aRdgenisaTvis. misi ga-

mouyenebloba miuTiTebs, rom mas nivTi ar sWirdeba. Tu piri ar zrunavs Tavisi uflebis 

ganxorcielebaze da sxvas uTmobs kuTvnili nivTis nayofiT sargeblobas, is imsaxurebs 

uflebis CamorTmevas.50 

SeZeniTi xandazmulobisgan gansxvavebiT, uZravi nivTis keTilsindisieri SeZenis 

dros axali mesakuTris uflebis warmoSoba ar aris dakavSirebuli xangrZlivi vadis 

gasvlasTan. keTilsindisieri SeZena SesaZlebelia amave dros warmoebuli iqnas ara-

keTilsindisieri mflobelobisgan. amasTan, rogorc wesi, arakeTilsindisieri mflobeli 

ufro metad aris dainteresebuli swrafad `moicilos~ Tavidan mflobelobaSi arsebuli 

nivTi da amiT, miuwvdomeli gaxados Tavdapirveli mesakuTris mxridan uflebis aRdgena. 

keTilsindisieri SemZenis dacviT faqtiurad xdeba misi gaTanabreba mesakuTresTan. 

keTilsindisieri SemZenis interesis dacvis arsi imaSi mdgomareobs, rom aramesakuTrisa-

gan nivTis keTilsindisier SemZens warmoeSoba masze sakuTrebis ufleba.51 

miuxedavad amisa, Tanamedrove qveynebis samoqalaqo samarTali ganamtkicebs 

keTilsindisieri SemZenis instituts da mesakuTris mier nivTis gamoTxovis SesaZleblo-

bis SezRudvis dawesebiT, uzrunvelyofs SemZenis interesebis dacvas.52 keTilsindis-

iereba aris sayrdeni. rodesac Zvel mesakuTresa da keTilsindisier SemZens Soris upi-

ratesobis miniWebaze dgeba sakiTxi, mxolod am ori polusis danaxva ar aris marTebuli, 

gaTvaliswinebuli unda iqnas samarTlebrivi usafrTxoeba da arCevani unda gakeTdes mis 

sasargeblod.

keTilsindisieri SemZenis uflebebis dacvis mizania gaamartivos garigebebis dadeba, 

gamoricxos SemZenis mier yoveli garigebis dadebisas gamsxviseblis uflebamosilebis 

Semowmebis aucilebloba, rac mniSvnelovnad Seaferxebda garigebaTa swrafad dadebas 

da brunvis ganviTarebas.53 

47 Энгельман И.Е., О довности по русскому гражданском праву, Историко-догматическое исследование, М., 2003, 127. mi-

TiTebulia: qoCaSvili q., mflobeloba da sakuTreba _ faqti da ufleba samoqalaqo samarTalSi, Tb., 2015, 148.

48 Морандьер Ж. Д., Гражданское право Франции, Т. 2, М., 1960, 72. miTiTebulia: qoCaSvili q., mflobeloba da sa-

kuTreba _ faqti da ufleba samoqalaqo samarTalSi, Tb., 2015, 148.

49 saqarTvelos uzenaesi sasamarTlos 2012 wlis 11 ivnisis gadawyvetileba №as-547-515-2012. 

50 Мйиер Д.И., Русское гражданское право, ч.1, СПБ., 1861, 282. miTiTebulia: qoCaSvili q., mflobeloba da sakuTreba 

_ faqti da ufleba samoqalaqo samarTalSi, Tb., 2015, 148.

51 Скловский К. И., Собственность в гражданском праве, Москва, 1999, 248.

52 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 
2004, 375.

53 iqve.

kaxa falavaniSvili
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3. daskvna

uZrav nivTze xandazmulobiT sakuTrebis SeZena erTerTi mniSvnelovani institutia, 

Tumca misi moqmedebis areali sakmaod SezRudulia. arealis SezRudvas xels uwyobs 

kontinenturi evropis samarTalSi ganmtkicebuli mflobelis mesakuTred registraciis 

savaldebulo piroba. mflobelobiTi xandazmulobis sakiTxi dRis wesrigSi dgeba, roca 

cdomilebiT xdeba sakuTrebis SeZena da roca daviwyebul-gaurkvevelia sakuTrebis md-

gomareoba.54

keTilsindisieri SemZenis intituti aseve emyareba ara namdvil uflebas, mflobe-

lobas, romelic SesaZlebelia keTilsindisieric ki ar iyos. keTilsindisieri SemZenis 

instituti gulisxmobs arauflebamosili piris mier nivTis gasxvisebas. igi iZleva Sesa-

Zleblobas sakuTrebis ufleba SemZenze gadavides aramesakuTre mflobelisagan, romel-

ic gadascems sadavo uflebas keTilsindisier SemZens da am gadacemiT xsenebuli ufleba 

iqceva srulyofil uflebad.55 

qarTulma samoqalaqo samarTalma germanuli samarTlis pirobebis gaziarebiT, praq-

tikulad uari Tqva samarTlisa da ekonomikuri sistemis reformirebis gardamaval pe-

riodSi SeZeniTi xandazmulobis institutis gamoyenebaze. gardamaval periodSi, maSin 

rodesac qveyanaSi ar iyo uZravi nivTis sakuTrebis tradicia, registraciis moTxovnam 

e.w. `mkvdar~ normad aqcia SeZeniTi xandazmulobis muxli. SeZeniTi xandazmulobis in-

stituti swored qonebrivi brunvis tradiciis Camoyalibebis sawyis etapzea efeqtu-

ri, vinaidan man unda Seuwyos xeli urTierTobaTa samarTlebriv CarCoebSi swrafad da 

efeqturad moqcevas, rom miRweuli iqnas SeZeniTi xandazmulobis mTavari mizani – mud-

miv gaurkvevlobaSi ar iyos mflobelobis sagani.

SeZeniTi xandazmulobisa da keTilsindisieri SemZenis intitutebis amocana axali 

mesakuTris uflebebis dacvaa, Tumca isini gansxvavdebian erTmaneTisagan dacvis mocu-

lobiTa da farglebiT. 

sakuTrebis gadacemis Sesaxeb garigebaTa savaldebulo sanotaro damowmebis we-

sis gauqmebam, keTilsindisieri SeZenis institutis sasargeblod, dausabuTebeli Sesa-

Zlebloba gaaCina. keTilsindisieri SeZenis meqanizmi aris samarTlebrivi usafrTxoebis 

uzrunvelyofis sagamonakliso saSualeba, is maqsimalurad iSviaTi SemTxveva unda iyos. 

amave dros, is garkveulwilad aviwroebs SeZeniTi xandazmulobis moqmedebis farglebs. 

xandazmulobiT sakuTrebis uflebis SeZenamde, misi mflobelis mier uflebis gasxvise-

bis SemTxvevaSi, SesaZlebelia warmoiSvas sakuTrebis ufleba, miuxedavad SeZeniTi xan-

dazmulobis vadis gasvlisa. mocemuli konstruqcia akninebs SeZeniT xandazmulobas, is 

ar tovebs SeZeniTi xandazmulobis adgils da ukana planze gadaaqvs keTilsindisieri 

SeZenis institutTan mimarTebiT.  

54 zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tb., 2003, 172.

55 Гражданское и торговое право зарубежных государств, том 1, ответственные редакторы: Е. А. Васильев, А. С. Комаров, М., 
2004 г., 375.
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Ia Ujmajuridze

GOOD FAITH AND ACQUISITION OF THE PROPERTY IN GOOD FAITH ACCORDING TO THE 
CASE LAW OF GEORGIA 

The arƟ cle discusses the legal concept of good faith generally including in the process of acquisiƟ on of 
the property according to the case law of Georgia. 

Good faith (bona fi des) is an important principle of civil relaƟ ons. Good faith is not a pure legal pheno-
menon, rather the law uses it as a rule, which cannot be ignored in the process of civil  relaƟ ons. This moral 
category is not just an implied rule, it also sets the standards. Breaking the principle of good faith invokes a 
legal liability. Good faith is interpreted in the case law of the Supreme Court of Georgia both in its broad, so 
in its narrow meaning. The laƩ er percepƟ on of the good faith is criƟ cized in this arƟ cle.

The arƟ cle idenƟ fi es subjecƟ ve and objecƟ ve Good Faith; the meaning of the moment of Good Faith of 
the acquirer in the process of property acquisiƟ on; the diff erence between the responsibiliƟ es of the bona 
fi de purchaser with respect to the movable and immovable property. 

The arƟ cle provides the relevant case law, indicaƟ ng the context and level of the personal relaƟ onship of 
the parƟ es as determining factors of legal liability.

The arƟ cle reviews the Judgment of the ConsƟ tuƟ onal Court of Georgia in the case of Georgian ciƟ zen 
Nodar Dvali against the Parliament of Georgia, N3/4/550 of October 17, 2017.  In this ruling, the Court decla-
red the normaƟ ve content of ArƟ cle 185 of the Civil Code of Georgia unconsƟ tuƟ onal. The Court emphasized 
that the normaƟ ve content of ArƟ cle 185, according to which ‘the transferor shall be deemed as the owner if 
he/she is registered with the Public Registry as such’, shall be recognized as unconsƟ tuƟ onal when the record 
in the Registry has been appealed against and the acquirer is aware of this fact. 

There is evaluated the real eff ect of the judgment on the legislaƟ on of Georgia and the pracƟ ce of acqui-
siƟ on of immovable property.
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ia ujmajuriZe*

keTilsindisiereba da sakuTrebis keTilsidisierad SeZenis 
sakiTxebi saqarTvelos sasamarTlo praqtikaSi

1. Sesavali

keTilsindisiereba, rogorc samoqalaqo brunvis umniSvnelovanesi principi, jer 

kidev romis samarTlidan1 iRebs saTaves. 

„keTilsindisiereba aris is karibWe, romliTac moraluri Rirebulebebi kanonad 

iqceva“.2 
saqarTvelos samoqalaqo kodeqsis me-5 muxlis me-2 nawilis mixedviT, romelSic 

samarTlis analogiiT gamoyenebis normaa Camoyalibebuli, kanonis analogiis gamoyenebis 

SeuZleblobis SemTxvevaSi, keTilsindisiereba ganixileba, rogorc samarTlebrivi urT-

ierTobis mowesrigebis erT-erTi damatebiTi kriteriumi, samarTlianobis da zneobis 

principebTan erTad. SeiZleba iTqvas, rom keTilsindisiereba wmindad samarTlis norma 

ar aris, magram samarTali mas iyenebs, rogorc wess, romelsac gverds ver auvlis samo-

qalaqo urTierTobebis mowesrigebisas. 

saqarTvelos samoqalaqo kodeqsis me-8 muxlis me-3 nawilis Sesabamisad, „samarT-

lebrivi urTierTobis monawileni valdebulni arian keTilsindisierad ganaxorcielon 

TavianTi uflebebi da movaleobani“, xolo 361-e muxlis me-2 nawilis mixedviT, „val-

debuleba unda Sesruldes jerovnad, keTilsindisierad, daTqmul drosa da adgilas“. 

kodeqsis es debulebebi ayalibebs samoqalaqo urTierTobebis monawileTa valdebulebis 

ganmsazRvrel uzogades kriteriums. samoqalaqo kodeqsis normebSi keTilsindisierebis 

Sesaxeb daTqmis am formiT gadmocema niSnavs imas, rom es moraluri kategoria mxolod 

urTierTobis subieqtis qcevis nagulisxmevi kriteriumi ki ar aris, aramed keTilsindi-

sierebis valdebulebis darRveva samoqalaqo pasuxismgeblobis safuZvelia.  

keTilsindisierebam, igive, bona fides, romis samarTalSi Iudicia stricƟ  iuris-sTan 

(sarCelebi, romlebic kanonis mkacri dacviT unda iqnes ganxiluli) SedarebiT, Tavisi 

mniSvneloba daimkvidra, rogorc specialurma standartulma pirobam, rac mopasuxis 

moTxovniT iyo CarTuli saproceso formulaSi da, rac mosamarTlis mier unda yofili-

yo Sefasebuli.3

 „keTilsindisierebis principi saerTaSoriso samarTalSi aris is fuZemdebluri 

principi, romlidanac pacta sunt servanda-s da sxva, calsaxad da pirdapir, patiosnebasTan 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti, 

Tbilisis  saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis mTavari konsultanti - meoradi struqturuli 

erTeulis xelmZRvaneli.

1 Zimmermann R., WhiƩ aker S., Good Faith in European Contract Law, Cambridge University Press, 2000, 16.

2 Grüneberg C., in: Palandt Bürgerliches Gesetzbuch, 69th ed., München 2010, § 242, No. 3; Terre´ F. & Simler P. & LequeƩ e Y., Droit 
civil, Les obligaƟ ons, 6th ed, Paris 1996, No. 414; Art. 1.106 PECL, Comment, A. citriebulia Hesselink, M. W. (2011), The concept 
of good faith. Towards a European civil code. - 4th rev. and exp. ed. (pp. 619-649), 621, ‹hƩ ps://dare.uva.nl/search?idenƟ fi er=4ff -
f3a02-5f4b-4c07-826c-aaf9bc0b01d1› [28.10.2020].

3 Zimmermann R., WhiƩ aker S., Good Faith in European Contract Law, Cambridge University Press, 2000, 16-17.
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da dakavSirebuli samarTlebrivi wesebi, samarTlianoba da gonivruloba momdinareobs 

am wesebis gamoyeneba, romelime konkretul dros, ganpirobebulia patiosnebis, samar-

Tlianobisa da gonivrulobis myari standartebiT, romlebic gabatonebulia ama Tu im 

drois sazogadoebaSi“.4

saukuneebis gavlenam romauli samarTlis bona fi des-ze, misi, rogorc patiosnebis, 

keTilsindisieri da Rirseuli qcevis mniSvnelobebiT, keTilsindisierebasa da sityvis 

kacobaze eklesiis gavlenasTan erTad, safuZveli Cauyara imas, rom Tanamedrove samo-

qalaqo samarTlis (da saerTaSoriso samarTlis) normebSi es moraluri Rirebulebebi 

aisaxeba dapirebebsa da SeTanxmebebze. unda aRiniSnos, rom bona fi des da/an aequitas aseve 
dominirebda vaWrebs Soris urTierTobebSi, rac Sua saukuneebis da adreuli Tanamedro-

veobis lex mercatoria-sTvis fundamentur principad iqca. iseve, rogorc romis samarTalSi, 

am koncefciam mniSvnelovnad Seuwyo xeli [urTierTobebis] formis moqnilobas, ndobasa 

da araformalurobas, rasac moiTxovda vaWarTa Tanamedrove sazogadoeba.5   
keTilsindisierebis, iseve, rogorc samarTlianobis normebis zogadi xasiaTis miuxe-

davad, sul mcire, mecxramete saukunis meore naxevridan, SesrulebasTan dakavSirebiT 

Zalian mcire roli eniWeboda keTilsindisierebasa da samarTlianobas. germaniaSi mecx-

ramete saukunis pirvel naxevarSi keTilsindisierebis normebi, erTi mxriv, miCneuli iyo 

da, „sazizRar Wirad Tavisi yvelaze uaresi gamovlinebiT, Cven samarTlebriv kultur-

aSi“ meore mxriv, is Seracxul iqna „normaTa dedoflad“, romelsac SeeZlo areuloba 

Seetana Camoyalibebul samarTlebriv samyaroSi.6 
frangul saxelSekrulebo samarTalSi dominanti iyo nebis avtonomiis idea da is 

gza, ra formiTac es idea ganimarteboda, Zalian mcire adgils tovebda  xelSekrule-

bebSi, keTilsindisierebisTvis farTo mniSvnelobis misaniWeblad. Sesabamisad, is gare-

moebebi, romlebic wamyvani iyo xelSekrulebaSi SesvlisTvis, mowmdeboda imisTvis, rom 

dadgeniliyo, arsebobda Tu ara raime mtkicebuleba erT-erTi mxaris nebis naklTan 

dakavSirebiT; xelSekrulebis baTilad cnobis SesaZlebloba Secdomis (erreur) safuZ-

velze farTod iyo ganmartebuli. ufro metic, samoqalaqo kodeqsis moTxovnas, rom xe-

lSekrulebebi keTilsindisierad Sesrulebuliyo, ufro meti mniSvneloba ar eniWeboda, 

vidre is, rom mxareebs TavianTi danapirebi unda SeesrulebinaT da, rom es ukanaskneli 

unda ganmartebuliyo mxareTa namdvili ganzraxvebis Sesabamisad da ara, im sityvebiT, 

raSic isini gamoixata. keTilsindisiereba da samarTlianoba xelSekrulebis maxasiaTe-

blebi unda yofiliyo. is, rac saxelSekruleboa, samarTliania.7 
samecniero literaturaSi xazs usvamen keTilsindisierebis ormag bunebas, subieq-

tur keTilsindisierebasa da obieqtur keTilsindisierebas.8

„saqarTvelos samoqalaqo kodeqsis 187-e muxli Seicavs, rogorc subieqtur, aseve 

obieqtur kriteriumsac. subieqtur kriteriums warmoadgens 187-e I muxlis pirveli wina-

dadeba: „SemZeni xdeba nivTis mesakuTre maSinac, roca gamsxvisebeli ar iyo nivTis mesa-

4 O’Connor, Good Faith in InternaƟ onal Law, Dartmouth, Aldershot, 1991, Ch.8,  citriebulia Peƫ  nelli C., Good Faith in contract 
law: Two paths, two systems, the need for harmonizaƟ on, 6, ‹hƩ ps://www.diriƩ o.it/archivio/1/20772.pdf› [16.06.2019].

5 iqve, 5.

6 iqve, 19-20. 

7 ixile Zimmermann R., WhiƩ aker S., Good Faith in European Contract Law, Cambridge University Press, 2000, 32-34. 

8 ixile ioseliani a., keTilsindisierebis principi saxelSekrulebo samarTalSi (SedarebiT samarTlebrivi 

gamokvleva), Jurn. „qarTuli samarTlis mimoxilva – specialuri gamocema 2007“, 20-22, aseve, xelmisawvdomia 

bmulze <hƩ p://www.library.court.ge/upload/keƟ lsindisierebis%20principi%20samoqalaqo%20samartalshi.pdf> [28.10.2020].

ia ujmajuriZe
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kuTre, magram SemZeni am faqtis mimarT keTilsindisieria“, meore winadadeba ukve Seicavs 

obieqturi kriteriumis elementebsac: „keTilsindisierad ar CaiTvleba SemZeni, Tu man 

icoda an unda scodnoda, rom gamsxvisebeli ar iyo mesakuTre“. ssk-is 187-e II muxli ki 

mTlianad obieqtur kriteriumzea damyarebuli, radgan aq gadamwyvetia ara is, icoda 

Tu ara pirma, rom aramesakuTrisgan iZenda nivTs, aramed _ ra saxiT gavida mesakuTris 

mflobelobidan nivTi, kerZod: Tu mas mohpares, an misi nebis sawinaaRmdegod sxvagvarad 

gavida misi mflobelobidan, anda SemZenma igi usasyidlod miiRo. am SemTxvevaSi mniSvn-

eloba ar aqvs, am ukanasknelma icoda Tu ara, rom is aramesakuTrisgan iZenda nivTs. igi 

mainc ver CaiTvleba keTilsindisier SemZenad“.9

„saqarTvelos samoqalaqo kodeqsis 361-e II muxliT gaTvaliswinebuli norma: „val-

debuleba unda Sesruldes jerovnad, keTilsindisierad, daTqmul drosa da adgilas“, 

cxadia, warmoadgens obieqtur kriteriumze damyarebul qcevis wess.10 
samecniero literaturaSi keTilsindisiereba „Ria normad“11 iqna Sefasebuli da es 

Riaoba imgvarad aixsna, rom mxareebi Tavisuflebi arian imaSi, Tu ra mniSvnelobas mian-

iWeben mas.
SeiZleba iTqvas, rom keTilsindisiereba aris norma-principi, romelic urTierTobis 

monawileebs sityvis kacobas Seaxsenebs da aiZulebs, imoqmedon moraluri Rirebulebebis 

Sesabamisad. misi ganmarteba, SesaZloa, Seicvalos da ganviTardes drosTan da sazoga-

doebasTan erTad. is, rac erT dros mxareebs patiosnebis gamovlinebad miaCndaT, Ses-

aZloa, erT dRes misiT Tavi aRar SeiboWon, an piriqiT, ra principis dacvasac adre ar 

miiCnevdnen aucileblad, axla is savaldebulod daisaxon. 

unda aRiniSnos, rom keTilsindisierebis universaluri cnebis Camoyalibebis mcde-

loba is saqmea, romlisganac Tavis Sekaveba sjobs. am cnebis ganmartebisTvis umTavresi 

roli mainc sasamarTlos eniWeba.       

rogorc aRiniSna, jer kidev romis samarTalSi mas swored mosamarTleebi ganmarta-

vdnen, saproceso formulaSi is mxolod zogadi formiT iyo Setanili, xolo ra SeiZle-

boda miCneuli yofiliyo keTilsindisierad, es mosamarTles unda gadaewyvita konkret-

ul saqmeSi. 

es statia keTilsindisierebis sakiTxs mimoixilavs nivTze sakuTrebis uflebis mop-

ovebasTan mimarTebiT, samoqalaqo brunvaSi moqmedi es principuli kategoria sasamarT-

lo praqtikaSic yvelaze ufro xSirad swored, qonebis SeZenasTan dakavSirebul saqmeeb-

Sia ganmartebuli.

2. keTilsindisiereba saqarTvelos saerTo sasamarTloebis 
praqtikaSi

2.1. keTilsindisierebis farglebTan dakavSirebuli midgomebi

keTilsindisiereba, rogorc zogadi principi, saxelSekrulebo urTierTobis monaw-

ileTa TviTboWvis umniSvnelovanesi kriteriumi da safuZvelia. qmediTia Tu ara mxare-

Ta keTilsindisierebis zogadi norma, raoden efeqtiania saxelSekrulebo urTierTobis 

9 iqve, 20-22.

10 iqve, 22. 

11 iqve, 30.
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monawileTa SeTanxmeba keTilsindisierebaze, dgindeba sasamarTlo praqtikiT. 

keTilsindisierebis cnebis ganmartebis miznisTvis yuradsaRebi ganmarteba Camoyal-

ibda saqarTvelos uzenaesi sasamarTlos gadawyvetilebaSi saqmeze №as-221-213-2012, 2012 

wlis 24 ivlisi. „samoqalaqo kodeqsis me-8 muxlis me-3 nawilis mixedviT, samarTlebrivi 

urTierTobis monawileni valdebulni arian, keTilsindisierad ganaxorcielon TavianTi 

uflebebi da movaleobebi. aRniSnuli norma deklaraciuli xasiaTis ar aris da ndobi-

sa da keTilsindisierebis principis darRveva zogadad, damrRvevisaTvis valdebulebis 

dakisrebis moTxovnis safuZvels warmoadgens“. sakasacio sasamarTlos am ganmartebidan 

gamomdinare, keTilsindisierebas fuZemdebluri mniSvneloba eniWeba, am norma-principis 

darRveva urTierTobis mxares aniWebs moTxovnis uflebas, damatebiTi pirobebis arse-

bobis gareSe. 

sakasacio sasamarTlos am ganmartebas nawilobriv upirispirdeba ganmarteba, romel-

ic saqarTvelos uzenaesi sasamarTlos gadawyvetilebaSi saqmeze №as-367-348-2015, 2017 

wlis 15 maisi, iqna Camoyalibebuli. am saqmeSi administraciul organosTan - saministro-

sTan dadebuli saxelmwifo Sesyidvis xelSekruleba sabanko garantiiT iyo uzrunvelyo-

fili. principalma valdebuleba ar Seasrula, amitom beneficiarma garants mosTxova xe-

lSekrulebiT gansazRvruli Tanxis gadaxda. saqmis ganxilvis procesSi gamovlinda, rom 

principalma sabanko garantiis xelSekruleba gaayalba, Tumca am garemoebis gamovlena 

mxolod samarTalwarmoebis procesSi eqspertizis daniSvnis Semdeg gaxda SesaZlebeli. 

beneficiars hqonda ndoba sadazRvevo kompaniis mier gacemuli sabanko garantiisadmi, 

Tumca, saqarTvelos uzenaesma sasamarTlom CaTvala, rom „1.4.3. ... keTilsindisierebiT 

ar SeiZleba yovelTvis iqnas axsnili samoqalaqo brunvis monawilis interesi, radga-

nac Tavad keTilsindisiereba kontrahents icavs maSin, rodesac es gaTvaliswinebulia 

kanoniT (mag: sk-is 312-e muxli), radgan, kanonmdeblis amgvari midgoma warmoadgens ko-

lidirebul sikeTeTa Soris upiratesi uflebis mqone piris gansazRvris instruments 

da cdilobs, am gziT daicvas yvela im keTilsindisieri piris interesebi, romlebic 

marTlzomierad gankargavdnen sakuTar samoqalaqo uflebebs da gaaCndaT am gankargvis 

legitimuri Sedegis dadgomis molodini. gansxvavebiT amisagan, keTilsindisieri piris 

interesebis dacva ver gadawonis im piris uflebebs, romelic samoqalaqo urTierTobaSi 

ar Sesula da arc Sesabamisi ufleba-movaleobebi warmoSobia“.

SeiZleba iTqvas, rom sakasacio sasamarTlom amgvari ganmartebiT keTilsindisier-

ebis, rogorc saxelSekrulebo samarTlis zogadi principis mniSvneloba daaviwrova. 
saxelSekrulebo pirobebze SeTanxmeba aseve gulisxmobs imas, rom mxareebi endobian erT-

maneTis keTilsindisierebas. 

sabanko garantia,  rogorc samarTlebrivi meqanizmi, misi gamcemi dawesebulebis sta-

tusis, gacemis procerduris sirTulis, werilobiTi formis gaTvaliswinebiT, benefi-

ciars ar unda utovebdes eWvs, rom sabanko garantiis xarjze uzrunvelyofili iqneba 

valdebulebis Sesruleba. garantis mier gacemul dokumentis namdvilobaSi daeWvebis 

safuZveli beneficiars SeiZleba gauCndes obieqturi pirobebis arsebobisas, rac bene-

ficiarisTvis cnobili unda yofiliyo misi da principalis saxelSekrulebo urTierTo-

bidan gamomdinare, an sxva obieqturi garemoebis gamo, ris Sesaxeb informacia benefi-

ciars unda hqonoda. amgvari garemoebebis ararsebobis gamo, mas gaaCnda keTilsindisieri 

ndoba (subieqturi keTilisindisiereba), rom garantisgan Sesrulebas miiRebda. im gare-

moebidan gamomdinare, rom principalis mier sabanko garantiis xelSekrulebaze xelmow-

erisa da beWdis gayalbebis faqti mxolod eqspertizis Catarebis Semdeg gamovlinda, 

unda davaskvnaT, rom saministrom ar icoda da, arc SeiZleboda scodnoda principa-

ia ujmajuriZe
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lis ukanono qmedebis Sesaxeb. Tumca, sakasacio sasamarTlom ganmarta, rom sabanko ga-

rantiis Sesaxeb „neba adresats (beneficiari) ar misvlia, aramed mas gadaeca sruliad 

gansxvavebuli, arara neba, romelic valdebuli pirisagan ar momdinareobda da Tvlis, 

rom am SemTxvevaSi kasatorsa da ZiriTad mosarCeles Soris sabanko garantiidan gamom-

dinare valdebuleba, miuxedavad beneficiaris keTilsindisierebisa, ar warmoSobila.“12 

sasamarTlos es ganmarteba sadavoa. werilobiT gacemuli sabanko garantiis mimarT arse-

bobs am garantiis namdvilobis imgvari varaudi, rac moTxovnis uflebas warmoSobs. „do-

kumentiT gansazRvrul informacias xSirad gadamwyveti mniSvneloba eniWeba, rac Semdeg 

principSi poulobs asaxvas: „jer gadaixade, Semdeg idave“13, e.i. jer unda Sesruldes do-

kumentebiT gaTvaliswinebuli valdebuleba, xolo mis namdvilobaze mxareebs SeuZliaT 

idavon mogvianebiT“14. 

keTilsindisierebaze miTiTebiT unda daicvas Tavi beneficiarma, romelsac garan-

tis neba werilobiTi dokumentis gadacemiT miuvida da am nebis aranamdvilobis Sesaxeb 

mxolod eqspertizis Catarebis Sedegad gaxda cnobili. Sesabamisad, beneficiarma unda 

miiRos dakmayofileba garantisgan, xolo garantma SemdgomSi zianis anazRaureba unda 

moiTxovos principalisgan, romelmac gaayalba dokumenti. 

statiis am qveTavSi gamoikveTa, Tu rogor ganimarteba keTilsindisierebis cneba, misi 
zogadi mniSvnelobiT, saqarTvelos sakasacio sasamarTlos praqtikaSi. Semdeg qveTavebSi 

ki mimoxiluli iqneba is gadawyvetilebebi, romlebSic ganmartebulia keTilsindisiere-

bis sakiTxebi sakuTrebis uflebis SeZenasTan mimarTebiT. 

2.2. sakuTrebis keTilsindisieri SemZeni 

2.2.1. sakuTrebis SemZenis subieqturi da obieqturi 
keTilsindisiereba

saqarTvelos uzenaesi sasamarTlos praqtikaSi uZravi nivTis SeZenasTan dakavSire-

biT Camoyalibebul iqna keTilsindisieri SemZenisTvis damaxasiaTebeli subieqturi da 

obieqturi faqtorebis kriteriumebi.

saqarTvelos uzenaesi sasamarTlos gadawyvetilebaSi saqmeze #as-524-498-2013,  2013 

wlis 26 ivlisi, sakasacio sasamarTlos mier ganimarta Semdegi: 

„... piris keTilsindisier SemZenad miCnevisaTvis aucilebelia subieqtur da obieqtur 

faqtorTa erToblioba. obieqturi faqtorebi moicavs Semdegi garemoebebis kumulacias:

1. sajaro reestrSi uZravi qonebis mesakuTred uflebis gamsxvisebeli unda iyos 

daregistrirebuli;

2. reestris Canawerebis mimarT Setanili ar unda iyos saCivari.

rac Seexeba subieqtur faqtors, aRniSnuli gulisxmobs SemZenis subieqtur damok-

idebulebas namdvili mesakuTris vinaobisadmi, anu, garigebis dadebis momentisaTvis, 

SemZenisaTvis ucnobi unda iyos reestris Canawerebis uzustobis Taobaze (ix. mag. susg 

#as-957-900-2010)“.
saqarTvelos uzenaesma sasamarTlom gadawyvetilebaSi saqmeze #as-189-182-2013, 2014 

12 ix. saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze №as-221-213-2012, 2012 wlis 24 ivlisi, § 1.4.4. 

13 Baumach/Hopt, Handelsgesetzbuch, (7) BankgeschäŌ e, Rn., L/1., citirebulia Wanturia l., kreditis uzrunvelyofis 

samarTali, gamomc. „samarTali“, 2012, 217.

14 Wanturia l., kreditis uzrunvelyofis samarTali, gamomc. „samarTali“, 2012, 217.
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wlis 16 ianvari, ganmarta, rom „keTilsindisiereba ukavSirdeba subieqtur faqtors da ara 

obieqturs“, da gaaanaliza saqarTvelos samoqalaqo kodeqsis 185-e da 187-e muxlebidan 

gamomdinare uflebebi. samarTlis mecnierebaSi Camoyalibebuli midgomis Tanaxmad, ra-

sac am statiis Sesavali nawili Seexeboda, albaT, SeiZleboda sasamarTlos ganmarteba 

imaze xazgasmiT Camoyalibebuliyo, rom kodeqsis 185-e da 187-e muxlebSi gamoyenebuli 

„keTilsindisiereba“ aris keTilsindisiereba subieqturi bunebiT, rac gansxvavdeba amave 

kodeqsis 361-e muxlis me-2 nawilSi naxsenebi obieqturi keTilsindisierebisgan, Tumca, 

radgan amgvari ganmarteba sakasacio sasamarTlos ar SemouTavazebia, unda vivaraudoT, 

rom sasamarTlos mizani iyo, xazi gaesva im faqtorisTvis, rom saqarTvelos samoqalaqo 

kodeqsis 185-e da 187-e muxlebSi keTilsindisierebis subieqturi elementi igulisxmeba.

2.2.2. drois faqtori 

zemoT xsenebul gadawyvetilebaSi saqmeze #as-524-498-2013 sasamarTlom keTilsindi-

sierebis subieqturi momentis gamokveTasTan erTad, aseve, xazi gausva garigebis dadebis 

moments. gadamwyveti mniSvneloba mieniWa imas, Tu ra dros icoda SemZenma reestris 

Canaweris usworobis Sesaxeb. gadawyvetilebis mixedviT, „rac Seexeba subieqtur faqtors, 

aRniSnuli gulisxmobs SemZenis subieqtur damokidebulebas namdvili mesakuTris vinao-

bisadmi, anu, garigebis dadebis momentisaTvis, SemZenisTvis ucnobi unda iyos reestris 

Canawerebis uzustobis Taobaze (ix. mag susg Nas-957-900-2010)“. obieqturad, garigebis 

dadebis momenti SeiZleba ar emTxveodes sajaro reestrSi SemZenis uflebis registraciis 

moments. amitom, unda aRiniSnos, rom ufro adreul gadawyvetilebaSi Camoyalibebuli 

ganmartebis mixedviT, keTilsindisierebis moments gadamwyveti mniSvneloba eniWeboda im 

SemTxvevaSi, Tu is arsebobda uflebis sajaro reestrSi registraciamde. kerZod, saqa-

rTvelos uzenaesi sasamarTlos gadawyvetilebaSi saqmeze #as-691-1021-07, 2008 wlis 12 

Tebervali, aRiniSna, rom: „uZravi qonebis SeZenasTan dakavSirebiT, keTilsindisiereba 

samoqalaqo kodeqsis 185-e muxliT gaTvaliswinebul Sedegs iwvevs mxolod im SemTxveva-

Si, rodesac mas adgili aqvs SemZenis sakuTrebis uflebis sajaro reestrSi registracia-

mde (da ara SemZenisaTvis nivTis gadacemamde)“.

aqve, SeiZleba, isic aRiniSnos, rom sakasacio sasamarTlos ufro vrclad ar ganumar-

tavs sakiTxi, Tu ratom gamoiyena „nivTis gadacema“ uZrav nivTTan mimarTebiT. kiTxva am 

SemTxvevaSi, SeiZleba, imis gaTvaliswinebiT daisvas, rom saqarTvelos samoqalaqo kod-

eqsis 186-e muxlis 1-li nawilis mixedviT, nivTis gadacema aucilebel pirobas warmoad-

gens moZrav nivTze sakuTrebis uflebis mopovebis miznisTvis, xolo uZrav nivTebTan 

mimarTebiT, „nivTis gadacema“ fiqciad unda CaiTvalos, rasac sajaro reestrSi SemZenis 

sakuTrebis uflebis registracia anacvlebs. „arsebobs aSkara Tanxmoba kodifikaciis 

sferoSi, rom uZrav nivTebze sakuTrebis uflebis gadatanisas mflobelobis gadacemas 

registracia Caenacvleba“.15

15 kniperi r., sakuTrebis subieqtebis, obieqtebisa da sakuTrebis uflebis gadatanis Zieba kodifikaciis do-

neze. „sakuTreba da samarTlebrivi stabiluroba: sakuTrebis cnebis transformacia“, iv. javaxiSvilis sax. 

Tbilisis saxelmwifo universitetisa da m. plankis sax. saRvargareTis qveynebisa da saerTaSoriso kerZo samar-

Tlis institutis erToblivi konferenciis masalebi, iv. javaxiSvilis sax. Tbilisis saxelmwifo universitetis 

gamomcemloba, 2017, 27. 

ia ujmajuriZe
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2.2.3. gamsxviseblis pirovnebasTan damokidebulebaSi gamovlenili 
keTilsindisiereba

saqarTvelos sasamarTlo praqtikidan SeiZleba im saqmeebis gamoyofac, romlebSic 

sasamarTlom SemZenis keTilsindisiereba gamsxviseblTan nacnobobis xarisxs daukavSira.
saqarTvelos uzenaesi sasamarTlos gadawyvetilebiT saqmeze #as-505-741-08, 2009 

wlis 30 ianvari, sasamarTlom sajaro reestris monacemebis sandoobasTan dakavSirebiT, 

gadamwyveti mniSvneloba mianiWa SemZenis subieqtur damokidebulebas qonebis gamsxvise-

blisadmi, sasamarTlos gadawyvetilebis Tanaxmad, SemZenis interesebis dacva misi naTe-

sauri kavSiris gaTvaliswinebiT gamsxvisebelTan mxolod sajaro reestris Canawerze ver 

iqneba damokidebuli. 

„SemZenis interesebis dacva unda moxdes ara mxolod sajaro reestris monaceme-

bis gaTvaliswinebiT, aramed qonebis mesakuTris vinaobisadmi misi subieqturi damok-

idebulebiT. 

mocemul saqmeze dadgenilia, rom mosarCele da mopasuxe axlo naTesaur kavSirSi 

arian erTmaneTTan (da-Zma), T. d-Ze 1963 wlidan ojaxTan erTad cxovrobda da dResac 

cxovrobs sadavo sacxovrebel saxlSi. mas sxva sacxovrebeli ar gaaCnia, Sesabamisad, 

mosarCelisaTvis gonivruli windaxedulobis farglebSi cnobili unda yofiliyo ojax-

is wevrTa sakuTrebasTan dakavSirebuli faqtobrivi garemoebebi. mocemul SemTxvevaSi, 

mosarCele aseTi faqtebis arcodnas ver asabuTebs“. 

saqarTvelos uzenaesi sasamarTlo, Tavis gadawyvetilebaSi saqmeze #as-1026-1219-08, 

3 ivlisi 2009 weli, ar Semoifargla imiT, rom SemZenisTvis, saqarTvelos samoqalaqo 

kodeqsis 312-e muxlidan gamomdinare, sajaro reestris monacemTa utyuarobisa da sis-

rulis prezumfciaze dayrdnobiT, daekisrebina mxolod sajaro reestris monacemebis 

gadamowmebis tvirTi, sasamarTlom arsebiT garemoebad miiCnia is, rom SemZeni da gamsx-

visebeli axlo mezoblebi iyvnen da amitom miiCnia, rom misgan meti informaciis mopoveba 

unda yofiliyo mosalodneli. „rogorc kasatori uTiTebs, binis SemZeni misi karis mezo-

belia. aseT SemTxvevaSi ki Znelad sarwmunoa is garemoeba, rom SemZens ar scodnoda mis 

mezoblad mdebare saxlis naklis arseboba-ararsebobis Taobaze, ukidures SemTxvevaSi 

mas mcdeloba mainc unda hqonoda, Seetyo mezoblisgan yvela garemoeba, rac dakavSire-

buli iyo binis avkargianobasTan“.
amasTan, ufro mogvianebiT ganxilul saqmeSi sasamarTlo kritikulad miudga gamsx-

viseblisa da SemZenis naTesauri kavSiris sakiTxs da ar gaiziara mxaris Sesabamisi argu-

menti. 

saqarTvelos uzenaesi sasamarTlos gadawyvetilebis mixedviT saqmeze #as-543-511-

2010, 2010 wlis 14 dekemberi, sasamarTlom ganmarta Semdegi: „rac Seexeba subieqtur 

faqtors, aRniSnuli gulisxmobs SemZenis subieqtur damokidebulebas namdvili mesaku-

Tris vinaobisadmi, anu, garigebis dadebis momentisaTvis, SemZenisaTvis ucnobi unda iyos 

reestris Canawerebis uzustobis Taobaze. 

gansaxilvel SemTxvevaSi, xelSekrulebis dadebis droisaTvis sadavo uZravi qonebis 

mesakuTred Sps „k.“ iyo registrirebuli. imis damadasturebeli raime mtkicebuleba, 

rom mopasuxeebisaTvis namdvili mesakuTris vinaoba cnobili iyo, mosarCeles sasamarT-

losaTvis ar warudgenia. kasatoris miTiTebiT, mopasuxeebi ar iyvnen keTilsindisieri 

SemZenebi, vinaidan maTsa da gamsxvisebels Soris naTesauri kavSiri arsebobda ... . 

sakasacio palata zemoaRniSnul mtkicebas ver gaiziarebs. mxareTa naTesauri kav-

Siris dasadastureblad kasatori mxolod im garemoebaze miuTiTebs, rom xelSekrule-
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baSi miTiTebuli Sps „k.-s“ partniorebi da mopasuxeebi erTsa da imave misamarTze arian 

registrirebulni. ... sakasacio palata aRniSnavs, rom erTsa da imave misamarTze regis-

tracia, miT umetes, im pirobebSi, rodesac mxolod quCa da saxlis nomeri emTxveva erT-

maneTs, mxareTa Soris naTesaur kavSirs ar adasturebs, amasTan, Tundac nivTis SemZeni 

gamsxviseblis naTesavi iyos, aRniSnuli upirobod mis arakeTilsindisierebaze ar miu-

TiTebs. am SemTxvevaSi, aseve, aucilebelia im garemoebis dadastureba, rom SemZenisTvis 

namdvili mesakuTris vinaoba cnobili iyo“.

2.3. keTilsindisiereba uZravi da moZravi nivTebis SeZenisas

saqarTvelos samoqalaqo kodeqsis mixedviT, keTilsindisierebas sxvadasxvagvari 

datvirTva eniWeba imis mixedviT, Tu ra saxis nivTis SeZenasTan gvaqvs saqme, esaa moZravi 

nivTi, Tu uZravi. 

zemoT ukve xenebul, saqarTvelos uzenaesi sasamarTlos gadawyvetilebaSi saqmeze 

№as-189-182-2013, sasamarTlom ganmarta, rom „ … kodeqsis 187-e muxlis pirveli nawilis 

mixedviT, keTilsindisierad ar CaiTvleba SemZeni, Tu man icoda an unda scodnoda, rom 

gamsxvisebeli ar iyo mesakuTre. xolo 185-e muxlis Tanaxmad, SemZenis interesebidan 

gamomdinare, gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli 

sajaro reestrSi, garda im SemTxvevebisa, roca SemZenma icoda, rom gamsxvisebeli ar iyo 

mesakuTre. amdenad, moZravi nivTebis SemTxvevaSi, SemZenis keTilsindisirebis Semowmebis 

areali ufro farToa vidre uZravi nivTebis SemTxvevaSi“. 

amrigad, gamsxviseblis uflebis arseboba-ararsebobis Semowmebis tvirTi moZrav 

nivTebTan mimarTebiT mTlianad myidvels ekisreba da misi pasuxismgebloba am SemTxveva-

Si ufro farToa, rac Seexeba uZrav nivTebs, aq SemZens icavs sajaro reestris monaceme-

bis utyuarobisa da sisrulis prezumfcia.

saqarTvelos samoqalaqo kodeqsis 185-e muxli, romelic uZravi nivTebis SemZens Se-

exeba, amgvarad aris Camoyalibebuli: „SemZenis interesebidan gamomdinare, gamsxvisebeli 

iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi, garda im 

SemTxvevisa, roca SemZenma icoda, rom gamsxvisebeli ar iyo mesakuTre“. kodeqsis 187-e 

muxlis 1-li nawili ki, romelic mxolod moZrav nivTebze sakuTrebis uflebis SeZenas-

Tan dakavSirebul wess aregulirebs, „icoda“-s nacvlad, iTvaliswinebs: „icoda an unda 

scodnoda“-s. amrigad, gamsxviseblis uflebis arseboba-ararsebobis Semowmebis tvirTi 

moZrav nivTebTan mimarTebiT mTlianad myidvels ekisreba da misi pasuxismgebloba am 

SemTxvevaSi ufro farToa, rac Seexeba, uZrav nivTebs, aq SemZens icavs sajaro reestris 

monacemebis utyuarobisa da sisrulis prezumfcia. aqve unda aRniSnos isic, rom saqa-

rTvelos samoqalaqo kodeqsis 312-e muxlis 1-li nawilis mixedviT, sajaro reestris 

mimarT ndobis principi ara mxolod uZrav nivTebze sakuTrebis uflebas ukavSirdeba, 

aramed yvela im uflebas, rac sajaro reestrSia registrirebuli. es SeiZleba iyos, ro-

gorc sanivTo, ise moTxovnis uzrunvelyofasTan dakavSirebuli, Tu sxva uflebebi da 

valdebulebebi. 

ia ujmajuriZe
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3. uZravi nivTis SemZenis keTilsindisierebis sakiTxi saqarTvelos 
sakonstitucio sasamarTlos plenumis gadawyvetilebis mixedviT 

3.1. sakonstitucio sasamarTlos gadawyvetilebis Sinaarsis mokle 
mimoxilva

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebiT saqmeze №3/4/550, „saqa-

rTvelos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg“, 2017 wlis 17 

oqtomberi, saqarTvelos sakonstitucio sasamarTlom imsjela saqarTvelos samoqalaqo 

kodeqsis 185-e muxlisa da 312-e muxlis me-2 nawilis konstituciurobaze saqarTvelos 

konstituciis 21-e muxlis pirvel da me-2 punqtebTan mimarTebiT. aRsaniSnavia, rom saqme 

sasamarTlos kolegiis ganCinebiT gansaxilvelad gadaeca sakonstitucio sasamarTlos 

plenums.

nodar dvalis sarCeliT saqarTvelos sakonstitucio sasamarTlos winaSe daisva is 

mniSvnelovani dilema, rac manamde arsebul saqarTvelos sasamarTlo praqtikidanac 

ikveTeboda, vis sasargeblod unda gadawyvetiliyo dava, rodesac uZrav nivTze dadebu-

li garigebis mxare, sajaro reestrSi mesakuTred registraciis miuxedavad, ar warmoad-

genda namdvil mesakuTres. 

sakonstitucio sasamarTlom saWirod CaTvala Tavis gadawyvetilebaSi aReniSna, rom 

saqmis farglebSi imsjelebda mxolod sasyidliani garigebebis SemTxvevaze: „13 (II). ... 

mocemul SemTxvevaSi, sadavod aris gamxdari saqarTvelos samoqalaqo kodeqsis 185-e 

muxlisa da 312-e muxlis me-2 nawilis is normatiuli Sinaarsi, romelic Seexeba saba-

zro garigebebs anu iseT tranzaqciebs, romlebic dadebulia bazris or damoukidebel 

monawiles Soris da romlis farglebSic orive mxare moqmedebs sakuTari interesebis 

saukeTesod uzrunvelsayofad, sargeblis misaRebad. ... amdenad, mocemuli davis gad-

awyvetisas sakonstitucio sasamarTlos Sesafasebel mocemulobas warmoadgens mxolod 

sadavo normebis im normatiuli Sinaarsis konstituciuroba, romelic keTilsindisier 

SemZens icavs sabazro garigebis dadebisas“.16 

sakonstitucio sasamarTlom sakuTrebis uflebis SezRudvad miiCnia „15 (II). ... reg-

ulacia, romelic sakuTrebis Sinaarss gansazRvravs imgvarad, rom mesakuTres arTmevs 

qonebas misi nebis gamovlenis gareSe ... “.17

gamsxvisebeli-mesakuTris konfliqtis suraTi sakonstitucio sasamarTlom am for-

miT warmoadgina „30 (II). ... sadavo urTierTobis farglebSi Tavdapirvel mesakuTres ara-

nairi umarTloba ar miuZRvis, man kanonis dacviT daaregistrira uZravi qoneba da ar 

hqonda gonivruli safuZveli efiqra, rom misi sakuTrebis ufleba daculi ar iqneboda. 

Cadenil umarTlobaSi brali ar miuZRvis arc keTilsindisier SemZens, imdenad, ramdena-

dac igi uzustobis faqtis mimarT keTilsindisieria, man ar icoda, rom gamsxvisebeli ar 

iyo uflebamosili mesakuTre. amdenad, sadavo qonebaze samarTlebrivi pretenzia gaaCnia 

or keTilsindisier mxares. amave dros, nebismieri samarTlebrivi gadawyvetis pirobebSi 

bunebrivad SeuZlebelia orive mxaris interesis srulyofilad dakmayofileba. am SemTx-

vevaSi, centraluria sadavo normiT mowesrigebuli sakiTxi – am ori subieqtidan romel 

subieqts darCeba sakuTrebis ufleba uZrav qonebaze, xolo romels – zianis anazRaure-

bis moTxovna“.18

16 <hƩ ps://www.constcourt.ge/ka/judicial-acts?legal=1005> [27.10.2020].

17 iqve.

18 iqve.
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sasamarTlom, aseve, xazi gausva, rom „33 (II). ... msgavs urTierTobebSi erTi mxaris 

interesis dacva gardauvlad iwvevs meoris interesis SezRudvas“.19 da iqve Camoayaliba 

daskvna, rom „kanonmdebelma arCevani unda gaakeTos imgvarad, rom kerZo interesebis 

gardauval SezRudvasTan erTad maqsimalurad daicvas sajaro interesebi“.20 sabolood 

ki, gadawyvetilebis dasasrulisken, miuTiTa ra, rogorc sajaro, ise sxvadasxva kerZo 

interesebis dapirispirebis arsebobaze, aRniSna Semdegi: „43 (II). ... mocemul SemTxvevaSi 

erTmaneTs upirispirdeba, erTi mxriv, Tavdapirveli mesakuTris interesi da, meore mx-

riv, samoqalaqo urTierTobebis stabilurobis, uZravi qonebis SeZenis siiafisa da simar-

tivis sajaro interesebi, aseve keTilsindisieri SemZenis kerZo interesi“.21  

sakonstitucio sasamarTlom aseve ganmarta, rom „35 (II). ... kanonmdeblis mier Se-

moTavazebulma regulirebam ar unda gamoricxos is minimaluri, gonivruli gadamowmebis 

valdebuleba, rac uZrav nivTebTan dakavSirebiT garigebis dadebas axlavs Tan. dauSve-

belia Tavdapirveli mesakuTris sakuTrebis ufleba SeizRudos im SemTxvevaSi, rodesac 

arauflebamosili piris mier gasxvisebisas SemZeni iCens aSkara gulgrilobas da ar iRebs 

elementaruli windaxedulobis zomebs.

6. zogadad, sadavo normebis mizania uzrunvelyos, rom sakuTrebis SeZena ar iyos 

dakavSirebuli SemZenis mier didi moculobis informaciis moZiebasTan, rac Sesabamisad, 

zrdis sakuTrebis SeZenis xarjebs da aferxebs sabazro brunvas. Tumca, msgavsi argu-

mentacia da mizani saxeze ver iqneba im informaciasTan mimarTebiT, romelic myidveli-

saTvis ukve cnobilia. swored amitom, gamoricxavs keTilsindisier SemZenze sakuTrebis 

uflebis gadasvlas mis mier sajaro reestris Canaweris xarvezis codnis faqti. ... mniS-

vnelovania erTmaneTisgan gaimijnos reestris Canaweris xarvezianobis Sesaxeb codna da 

imis codna, rom reestris Canaweris winaaRmdeg saCivari arsebobs. ...“.22

sajaro reestrSi CanawerTan dakavSirebuli davis Sesaxeb informaciis miRebis Sesa-

ZleblobasTan dakavSirebiT, plenumma aRniSna Semdegi: „38 (II). saxelmwifosa da qonebis 

Tavdapirveli mesakuTris erToblivi moqmedebis Sedegad martivi misaRwevia, rom sajaro 

reestris Canaweris namdvilobis Sesaxeb davis arsebobis faqti SemZenisaTvis TavisTavad 

gaxdes cnobili. Canaweris baTilobis Sesaxeb administraciuli davis pirobebSi sajaro 

reestrisaTvis yovelTvis cnobilia saCivris Sesaxeb. xolo, qonebaze sakuTrebis Sesaxeb 

kanoniT dadgenili wesiT davis SemTxvevaSi, SesaZlebelia, sarCelis warmdgens mieces 

SesaZlebloba sajaro reestrs Seatyobinos davis dawyebis faqti. xolo, is, rac cnobi-

lia sajaro reestrisaTvis, SesaZlebelia, man martivad miawodos myidvels sajaro rees-

tris amonawerSi msgavsi informaciis asaxviT an sxva meTodiT“. 

radgan, sakonstitucio sasamarTlom miiCnia, rom „39 (II). ... Teoriulad SeuZlebelia 

arsebobdes regulireba, romelic sadavo normiT dadgenil yvela SemTxvevaSi daicavs 

orive mxaris interesebs. Sesabamisad, gonivrulad unda miviCnioT regulireba, romelic 

sadavo normiT gansazRvruli SemTxvevebis Semcirebisken aris mimarTuli“,23 sabolood 

ki, imis deklarirebis Semdeg, rom: „40 (II). ... saqarTvelos samoqalaqo kodeqsis 185-e mux-

li imaze met SemTxvevaSi iwvevs mesakuTris mier sakuTrebis uflebis dakargvas, vidre 

es obieqturad aucilebelia legitimuri miznis misaRwevad. amdenad, misi is normatiuli 

19 iqve.

20 iqve.

21 iqve.

22 iqve.

23 iqve.

ia ujmajuriZe
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Sinaarsi, romlis Tanaxmadac, „gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris 

registrirebuli sajaro reestrSi“, maT Soris im SemTxvevaSi, rodesac reestris Canaw-

eris winaaRmdeg Setanilia saCivari da es faqti myidvelisTvis cnobilia, ewinaaRmdegeba 

saqarTvelos konstituciis 21-e muxlis pirvel da me-2 punqtebs“24 da arakonstituci-

urad cno saqarTvelos samoqalaqo kodeqsis 185-e muxlis is normatiuli Sinaarsi, rom-

lis Tanaxmadac, „gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebu-

li sajaro reestrSi“, im SemTxvevaSi, rodesac reestris Canaweris winaaRmdeg Setanilia 

saCivari da es faqti SemZenisaTvis cnobilia.25

sagulisxmoa, rom sakonstitucio sasamarTlos am gadawyvetilebas ar daeTanxma ple-

numis wevri sami mosamarTle, romelTac gansxvavebuli azri Camoayalibes gadawyvetile-

baze. gansxvavebuli azris avtorTa SefasebiT, „4. ... gadawyvetileba mis mier dadgenili 

SedegiT faqtobrivad auqmebs sajaro reestrSi registrirebul monacemTa utyuarobis 

prezumfcias, rac safrTxes uqmnis qveyanaSi samoqalaqo brunvis Tavisuflebas, ekonomi-

kur stabilurobas da ganviTarebas, asustebs kerZosamarTlebriv urTierTobebSi saxel-

mwifos monawileobis SesaZleblobas, sajaro wesrigs“.26 

7. ... sruliad usafuZvloa sasamarTlos gadawyvetileba, rodesac saCivris arsebobis 

faqtisa da amis Sesaxeb codnis ararsebobis SemTxvevaSi keTilsindisier SemZens faqto-

brivad brals sdebs gulgrilobasa da windauxedavobaSi. miviCnevT, rom sajaro reestrSi 

registrirebuli monacemebis mimarT utyuarobis prezumfcia keTilsindisier SemZens ar 

avaldebulebs, gadaamowmos Canaweris siswore, masze mimdinare davis arsebobis faqti, 

garda im SemTxvevisa, roca sajaro organoebi/dawesebulebebi Seatyobineben mas amis Ses-

axeb“.27 „codnis“ im ganmartebasTan dakavSirebiT, rac gadawyvetilebaSia Camoyalibebuli, 

gansxvavebuli azris avtorebma miuTiTes, rom es „9. ... gulisxmobs potenciuri SemZenis 

arapirdapir davaldebulebas, Caataros gamokvleva, maT Soris, informaciis wyaros san-

doobis gadamowmebisa Tu sxva mtkicebulebebis mopovebis gziT da daadginos realurad 

mimdinareobs Tu ara dava sajaro reestris CanawerTan mimarTebiT. ... amgvarma midgomam 

SesaZloa eWvqveS daayenos sadavo normis legitimuri miznebis efeqturad miRwevis Ses-

aZlebloba“.28

3.2. sakonstitucio sasamarTlos gadawyvetilebis realuri efeqtis  
SefasebisTvis  

saqarTvelos kanonmdeblobiT uZrav nivTze uflebebi uZrav nivTebze uflebaTa re-

estrSi aisaxeba. mxolod am reestris saregistracio monacemebSi cvlilebis Setanis Se-

degad aris SesaZlebeli imis dadastureba, rom SemZenma moipova sakuTrebis ufleba uZ-

rav nivTze. 

sajaro reestri asaxavs uZrav nivTebze uflebebis, sajaro-samarTlebrivi SezRudvis, 

giravnobis/ipoTekis da sxva uflebebis Sesaxeb monacemebs, rac ivaraudeba, rom utyu-

24 iqve.

25 iqve, sarezolucio nawilis pirveli punqti.

26 iqve.

27 iqve.

28 iqve.
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aria. amis miuxedavad, ar aris gamoricxuli, sajaro reestrSi registrirebuli ufleba 

nakliani aRmoCndes; igulisxmeba, rom sajaro reestrSi registrirebuli uflebrivi mo-

nacemi ar iyos realurad arsebuli uflebis identuri. am problemas saqarTvelos kanon-

mdebloba uZravi nivTis SemZenis keTilsindisierebis xarjze wyvets. aseT SemTxvevaSi, 

zogad da Ria kategorias, rogoricaa keTilsindisiereba, mniSvnelovani datvirTva eni-

Weba. saqarTvelos samoqalaqo kodeqsis 312-e muxlis me-2 nawilis Tanaxmad, „im piris 

sasargeblod, romelic garigebis safuZvelze sxva pirisagan iZens romelime uflebas 

da es ufleba gamsxviseblis saxelze iyo reestrSi registrirebuli, reestris Canaweri 

iTvleba sworad, garda im SemTxvevebisa, roca am Canaweris sawinaaRmdegod Setanilia 

saCivari, an SemZenma icoda, rom Canaweri arazustia“. 185-e muxlis Tanaxmad ki, „SemZenis 

interesebidan gamomdinare, gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris reg-

istrirebuli sajaro reestrSi, garda im SemTxvevebisa, roca SemZenma icoda, rom gamsx-

visebeli ar iyo mesakuTre“. sxvagvarad rom iTqvas, gamsxvisebeli iTvleba mesakuTred, 

Tu misi sakuTrebis ufleba registrirebuli iyo sajaro reestrSi, Tumca, mxolod im 

SemTxvevaSi, Tu gamoricxulia SemZenis arakeTilsindisiereba. 

saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris gadawyvetilebiT, 

arakonstituciurad iqna cnobili saqarTvelos samoqalaqo kodeqsis 185-e muxlis is 

normatiuli Sinaarsi, romlis Tanaxmadac, „gamsxvisebeli iTvleba mesakuTred, Tu igi 

aseTad aris registrirebuli sajaro reestrSi“, im SemTxvevaSi, rodesac reestris Canaw-

eris winaaRmdeg Setanilia saCivari da es faqti SemZenisaTvis cnobilia. Sesabamisad, saqa-

rTvelos samoqalaqo kodeqsis Tanaxmad, SemZenis sasargeblo regulirebas aRar daeqve-

mdebareba misi uflebis arseboba im viTarebaSi, rodesac reestris Canaweris winaaRmdeg 

saCivris Setanis faqti SemZenisaTvis cnobilia. 

realuri suraTi rom warmovadginoT, saqarTvelos samoaqalaqo kodeqsis 185-e mux-

lis sityvaSi „saCivari“ unda vigulisxmoT sarCeli, romelic sasamarTloSi iqna ward-

genili sajaro reestris Canaweris safuZvlis (magaliTad, nasyidoba, Cuqeba memkvidre-

obiT miReba da sxv.) winaaRmdeg (samoqalaqosamarTlebrivi dava), an sajaro reestris 

mier miRebul registraciis Sesaxeb gadawyvetilebis winaaRmdeg (administraciulsamarT-

lebrivi dava), rig SemTxvevebSi ki, registraciis Sesaxeb gadawyvetilebaze sajaro re-

estris erovnuli saagentos TavmjdomaresTan, rogorc zemdgom Tanamdebobis pirTan, 

wardgenili saCivari. 

sajaro reestris Canaweris winaaRmdeg sasamarTloSi saCivris wardgenis Sesaxeb my-

isierad ar ecnobeba sajaro reestris erovnuli saagentos, radgan es organo am saqmis 

mxare ar iqneba. Sesabamisad, uZrav nivTebze uflebaTa reestris saregistracio Canawer-

is safuZvlis (Sesabamisi garigebis) gasaCivrebis SemTxvevaSi, saagentosTvis amis Sesaxeb 

SesaZloa cnobili gaxdes mxolod saqmeze miRebuli gadawyvetilebis saagentoSi ward-

genis Semdeg. 
Tu saCivari wardgenilia sajaro reestris erovnuli saagentos TavmjdomaresTan da 

mimdinareobs administraciuli warmoeba, es informacia, SesaZloa, xelmisawvdomi iyos 

sajaro reestris erovnuli saagentos vebgverdze, Tumca am SemTxvevaSi ar warmoiSveba 

prezumfcia, rom uZravi nivTis SeZeniT dainteresebuli yvela piri vebgverdze arsebul 

yvela informacias amowmebs. 

amasTanave, wamoiWreba kidev erTi mniSvnelovani sakiTxi, vin unda amtkicos is faqti, 

rom reestris Canaweris winaaRmdeg saCivris Setanis Sesaxeb SemZenisaTvis cnobilia? sa-

konstitucio sasamarTlos gadawyvetilebiT am kiTxvas pasuxi ar gascemia.

aRniSnulidan gamomdinare, saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 

ia ujmajuriZe



71

kerZo  samarTlis  mimoxilva 

oqtombris gadawyvetilebaSi asaxuli zemoT xsenebuli hipoTeza, „xolo is, rac cno-

bilia sajaro reestrisaTvis, SesaZlebelia, man martivad miawodos myidvels sajaro 

reestris amonawerSi msgavsi informaciis asaxviT an sxva meTodiT“, Cemi azriT, nakle-

bad ganxorcieldeba praqtikaSi. sakonstitucio sasamarTlos gadawyvetilebis miRebidan 

dRemde, sajaro reestris mwarmoebel organosTan dakavSirebiT imgvari sakanonmdeblo 

cvlileba, rac sajaro reestris amonawerSi damatebiTi informaciis asaxvis safuZveli 

gaxdeboda, ar ganxorcielebula. sagulisxmoa, rom is, Tu ras unda Seicavdes uZrav 

nivTze uflebaTa reestridan amonaweri gansazRvrulia „sajaro reestris Sesaxeb“ saqa-

rTvelos kanonis me-10 muxliTa da saqarTvelos iusticiis ministris 2010 wlis 15 ian-

vris №4 brZanebiT damtkicebuli sajaro reestris Sesaxeb instruqciis me-7 muxliT, es 

normebi reestrSi registrirebul monacemebTan dakavSirebuli davis arsebobis Sesaxeb 

miTiTebaze Canawers ar Seicavs. 

aRniSnulidan gamomdinare, reestris Canaweris winaaRmdeg saCivris Setanis faqti 

SemZenisaTvis cnobili aris Tu ara, SeZenis momentSi obieqturad ver mowmdeba. SeZeniT 

dainteresebuli pirisTvis davis arsebobis Sesaxeb informaciis miwodebis valdebuleba 

saxelmwifos Tavis Tavze ar auRia. 

ra efeqti aRmoaCnda sakonstitucio sasamarTlos gadawyvetilebas, ra miviReT? erTi 

mxriv, cnobilia, rom saqarTvelos sakonstitucio sasamarTlom arakonstituciurad cno 

samoqalaqo kodeqsis normis garkveuli normatiuli Sinaarsi, Tumca naTlad ar gascemia 

pasuxi SekiTxvas, ra SemTxvevaSi SeiZleba gamoiyenebodes saqarTvelos samoqalaqo kode-

qsis 185-e muxlis norma axleburi SinaarsiT. vfiqrob, sakonstitucio sasamarTlos meti 

sicxade unda Seetana Tavis gadawyvetilebaSi sakiTxze, Tu ra viTarebaSi iqneba daculi 

keTilsindisieri SemZenis ufleba reestrSi araswori Canweris arsebobisas.   

4. daskvna

winamdebare statiaSi gamokveTilia keTilsindisierebis, rogorc samoqalaqo brunvis 

uzogadesi da umniSvnelovanesi principis buneba, misi Sinaarsi, mniSvneloba samarTlis 

istoriuli ganviTarebis sxvadasxva stadiaze.

samoqalaqo urTierTobis monawileTa mboWavi es kategoria ZiriTadad Seswavlilia 

saqarTvelos im sasamarTlo gadawyvetilebebis fonze, rac nivTze sakuTrebis uflebis 

SeZenas ukavSirdeba, kerZod, im farglebSi, Tu ra mniSvneloba eniWeba mas, rodesac sa-

jaro reestrSi registrirebuli ufleba davas iwvevs.

garda saerTo sasamarTloebis praqtikisa, statiaSi vrclad aris mimoxiluli saqa-

rTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze №3/4/550, „saqarTvelos 

moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg“, 2017 wlis 17 oqtomberi. 

statiaSi gamoTqmulia Sefaseba imasTan dakavSirebiT, Tu ra efeqti moaxdina saqa-

rTvelos sakonstitucio sasamarTlos am gadawyvetilebam Sesabamis kerZosamarTlebrivi 

urTierTobis monawileebze. gadaWarbebuli ar unda iyos mosazreba, rom sakonstitucio 

sasamarTlos gadawyvetilebisadmi arsebuli didi molodinis miuxedavad, rac imiTac ga-

moixata, rom TviT sakonstitucio sasamarTlos kolegiam saWirod CaTvala saqme gansax-

ilvelad plenumisTvis gadaeca, sabolood Seiqmna STabeWdileba, rom gadawyvetilebiT 

es molodini ver gamarTlda. 
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Roland KiƟ a

STABILITY, SIMPLICITY AND CHEAPNESS OF CIVIL TURNOVER AND  CONSCIENTIOUS 
PURCHASE OF REAL ESTATE

On October 17, 2017, the Plenum of the ConsƟ tuƟ onal Court of Georgia made a decision on the con-
sƟ tuƟ onal claim N550 (CiƟ zen of Georgia Nodar Dvali against the Parliament of Georgia). According to the 
menƟ oned decision, the normaƟ ve content of ArƟ cle 185 of the Civil Code of Georgia was declared unconsƟ -
tuƟ onal in relaƟ on to the fi rst and second paragraphs of ArƟ cle 21 of the ConsƟ tuƟ on of Georgia, according 
to which “the seller is deemed to be an owner if she/he is registered in the public register as an owner”, when 
a complaint is fi led against a registry and this fact is known to the purchaser. 

This decision and its consequences were perceived diff erently by lawyers and jurists. Some believe, that 
the decision doesn’t have any eff ect on civil turnover, others believe that this decision changes the insƟ tuƟ on 
of a conscienƟ ous purchase and has a negaƟ ve eff ect on the stability, simplicity and cheapness of civil turno-
ver. The main issue in this arƟ cle is: what kind of eff ect does the decision of the ConsƟ tuƟ onal Court have on 
civil turnover and the insƟ tuƟ on of a conscienƟ ous purchase? 

The arƟ cle involves topics on the meaning of civil turnover and conscienƟ ous purchaser; legislaƟ ve gua-
rantees of civil turnover and conscienƟ ous purchaser; stability, simplicity and cheapness of civil turnover; 
eff ects of the court decision (N550) on the stability, simplicity and cheapness of civil turnover and on the 
insƟ tuƟ on of a conscienƟ ous purchase.
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roland kitia*

samoqalaqo brunvis stabiluroba, simartive, siiafe da uZrav 
nivTebze sakuTrebis keTilsindisieri SeZena

1. Sesavali

2017 wlis 17 oqtombers saqarTvelos sakonstitucio sasamarTlos plenumis mier 

miRebul iqna gadawyvetileba N550 sakonstitucio sarCelze (saqarTvelos moqalaqe no-

dar dvali saqarTvelos parlamentis winaaRmdeg)1. aRniSnuli gadawyvetilebis mixedviT, 

saqarTvelos konstituciis 21-e muxlis pirvel da meore punqtebTan mimarTebiT arakon-

stituciurad iqna cnobili saqarTvelos samoqalaqo kodeqsis 185-e muxlis is norma-

tiuli Sinaarsi, romlis Tanaxmadac, “gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad 

aris registrirebuli sajaro reestrSi”, im SemTxvevaSi, rodesac reestris Canaweris 

winaaRmdeg Setanilia saCivari da es faqti cnobilia SemZenisaTvis2. 

aRniSnuli gadawyvetileba da misi Sedegebi gansxvavebulad iqna aRqmuli sxvadasx-

va iuristebisa Tu samarTalmcodneebis mier. zogierTi miiCnevs, rom gadawyvetileba 

aranair zegavlenas ar axdens samoqalaqo brunvaze, nawilis azriT, ki aRniSnuli gad-

awyvetileba Tavdayira ayenebs keTilsindisieri SemZenis instituts da safrTxes uqmnis 

samoqalaqo brunvis stabilurobas, simartivesa da siiafes. winamdebare naSromis far-

glebSi ganxilvis sagans warmoadgens. swored aRniSnuli sakiTxi: ra gavlenas axdens 

sakonstitucio sasamarTlos zemoaRniSnuli gadawyvetileba samoqalaqo brunvasa da 

keTilsindisieri SemZenis institutze?

2. samoqalaqo brunvis cneba

Tanamedrove msoflioSi arsebuli TiToeuli qveyana Taviseburad Cabmulia im rbo-

laSi, rasac ekonomikuri ganviTareba ewodeba. aRniSnul rbolaSi pirvelobis mopovebi-

saTvis yvela qveyana, maT Soris saqarTveloc, Taviseburad ibrZvis da yvelas brZolis 

Taviseburi meTodebi gaaCnia. rogorc Cans, qarTvelma kanonmdebelma, aRniSnul maraTon-

Si dawinaurebis mizniT, airCia ekonomikuri ganviTarebis iseTi komponentis sakanonmde-

blo doneze dacva, rogoricaa samoqalaqo brunva. samoqalaqo brunva, SeiZleba iTqvas, 

warmoadgens im garigebebis erTobliobas, romelTa ZaliTac samoqalaqo brunvis monaw-

ileebs (subieqtebs) Soris xdeba samoqalaqo brunvis obieqtebis mimoqceva. samoqalaqo 

brunva moicavs, rogorc sasyidlian (mag: nasyidoba), ise usasyidlo (mag: Cuqeba) garige-

bebs, romelTa ZaliTac esa Tu is qoneba pirs SeiZleba gadaeces, rogorc sakuTrebis, 

aseve mflobelobis uflebiT.

* ssip ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis doqtoranti.

1 informacia miRebulia saqarTvelos sakonstitucio sasamarTlos oficialuri veb-gverdidan <www.constcourt.ge>.

2 sakonstitucio sasamarTlos gadawyvetileba sakonstitucio sarCelze #550 (17.10.2017).
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2.1. samoqalaqo brunvis dacvis samarTlebrivi garantiebi

aRsaniSnavia is faqti, rom swored samoqalaqo brunva warmoadgens ekonomikuri gan-

viTarebis xelSemwyob erT-erT mniSvnelovan faqtors, kerZod, rac ufro stabiluri, 

martivi da iafia samoqalaqo brunva, miT maRalia ekonomikuri ganviTarebis maCvenebeli.

aRniSnulis gaTvaliswinebiT, qveynis ekonomikuri ganviTarebis xelSewyobis mizniT, 

Cveni kanonmdebeli Seecada Seeqmna iseTi samarTlebrivi reJimi, romelic, xels Seu-

wyobda samoqalaqo brunvis stabilurobas, simartives, siiafes da, Sesabamisad, qveynis 

ekonomikur ganviTarebasac. aRniSnulis gamoxatulebas warmoadgens saqarTvelos samo-

qalaqo kodeqsiT ganmtkicebuli keTilsindiseri SemZenis instituti (saqarTvelos samo-

qalaqo kodeqsis 185-e (uZravi qonebis keTilsindisieri SemZeni) da 187-e (moZravi qonebis 

keTilsindisieri SemZeni) muxlebi) da reestris monacemTa utyuarobisa da sisrulis pre-

zumfcia (saqarTvelos samoqalaqo kodeqsis 312-e muxli). aRniSnuli muxlebi, SeiZleba 

iTqvas, warmoadgens samoqalaqo brunvis stabilurobis, simartivisa da siiafis garants.

2.2. samoqalaqo brunvis stabiluroba

Tamamad SegviZlia vTqvaT, rom samoqalaqo brunvis stabiluroba pirdapir aris 

damokidebuli imaze, Tu ramdenad daculad grZnobs Tavs samoqalaqo brunvis monawile 

(subieqti) ama Tu im xelSekrulebis gaformebisas. rac ufro metad aris daculi samo-

qalaqo brunvis monawileTa interesebi, miT maRalia samoqalaqo brunvis stabilurobis 

xarisxi. aRniSnuli TvalsazrisiT, yuradReba unda gavamaxviloT samoqalaqo brunvis 

monawileTa interesebis dacvis kanonismier garantiebze, anu im normebze, romelTa meS-

veobiTac samoqalaqo brunvis subieqti SeZlebs misi interesebis dacvas (davis warmo-

Sobis SemTxvevaSi).

a) sakuTrebis ufleba, rogorc samoqalaqo brunvis stabilurobis garanti

saqarTvelos sakonstitucio sasamarTlos araerTxel ganumartavs, rom “sakuTrebis 

ufleba adamianis ara marto arsebobis elementaruli safuZvelia, aramed uzrunvelyofs 

mis Tavisuflebas, misi unarisa da SesaZleblobebis adekvatur realizacias,cxovrebis 

sakuTari pasuxismgeblobiT warmarTvas. yovelive es kanonzomierad ganapirobebs indi-

vidis iniciativebs ekonomikur sferoSi, rac xels uwyobs ekonomikuri urTierTobebis, 

Tavisufali mewarmeobis, sabazro ekonomikis ganviTarebas, normalur, stabilur samo-

qalaqo brunvas”3. Sesabamisad, SeiZleba iTqvas, rom samoqalaqo brunvis stabilurobis 

erT-erT garants warmoadgens saqarTvelos konstituciis 21-e muxli, romelic icavs 

adamianis Tavisuflebasa da sakuTrebas, maT Soris kerZo sakuTrebas, rogorc adami-

anis ZiriTad uflebas4. saqarTvelos konstituciis aRniSnuli muxlis pirveli punqtis 

mixedviT, `sakuTreba da memkvidreobis ufleba aRiarebuli da xelSeuvalia. dauSvebe-

lia sakuTrebis, misi SeZenis, gasxvisebis an memkvidreobiT miRebis sayovelTao uflebis 

gauqmeba”. konstituciis gagebiT, sakuTreba aris ara mxolod sakuTrebis ufleba ker-

3 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 gadawyvetileba saqmeze “saqarTve-

los moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalalaSvili saqarTvelos parlamentis 

winaaRmdeg”.

4 saqarTvelos samoqalaqo kodeqsis komentari, wigni II, kari III, Tavi I, 170-e muxlis komentari, Tbilisi 2018. 

aseve ix. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tbilisi 2000, gv.72.
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ZosamarTlebrivi TvalsazrisiT, aramed yvela qonebrivi ufleba5.

sakuTrebis uflebis sakonstitucio doneze dacvis faqti naTlad metyvelebs mis 

mniSvnelobaze da misi dacvis maRal xarisxze. amdenad, “sakuTrebis ufleba warmoadgens 

Tanamedrove demokratiuli sazogadoebis ganviTarebis sayrdens, romelsac efuZneba 

ekonomikuri Tavisufleba da stabiluri samoqalaqo brunva”6.

sakuTrebis uflebis dacvis maRal xarisxze metyvelebs is faqtic, rom sakuTrebis 

ufleba ganmtkicebulia saqarTvelos samoqalaqo   kodeqsiTac, kerZod: ssk 170-e muxlis 

mixedviT, “mesakuTres SeuZlia, kanonismieri an sxvagvari, kerZod, saxelSekrulebo Se-

boWvis farglebSi Tavisuflad flobdes da sargeblobdes qonebiT (nivTiT), ar dauSvas 

sxva pirTa mier am qonebiT sargebloba, gankargos igi, Tuki amiT ar ilaxeba mezoblebis 

an sxva mesame pirTa uflebebi, anda, Tu es moqmedeba ar warmoadgens uflebis borotad 

gamoyenebas”. ssk 170-e muxli aris liberaluri sazogadoebrivi wesrigis gamomxatveli 

norma, romelic uzrunvelyofs adamianis mier kanonierad mopovebuli qonebis dacvas 

da amiT igi Tavidan icilebs Sidasazogadoebriv konfliqtebs7. vfiqrob, swored amitom, 

ssk-is 170-e muxli SeiZleba CaiTvalos samoqalaqo brunvis stabilurobis erT-erT ga-

rantad.

b) keTilsindisieri SemZenis instituti, rogorc samoqalaqo brunvis stabiluro-

bis garanti

saqarTvelos konstituciis 21-e muxlis meore punqti awesebs gamonaklis SemTxvevas, 

rodesac SeiZleba SeizRudos sakuTrebis ufleba, kerZod, aRniSnuli normis mixedviT, 

“aucilebeli sazogadoebrivi saWiroebisaTvis dasaSvebia am muxlis pirvel puqntSi (ig-

ulisxmeba saqarTvelos konstituciis 21-e muxlis pirveli punqti) aRniSnul uflebaTa 

SezRudva kanoniT gansazRvrul SemTxvevebSi da dadgenili wesiT, imgvarad, rom ar dair-

Rves sakuTrebis sakuTrebis uflebis arsi.~ vfiqrob, saqarTvelos konstituciiT ganmt-

kicebuli aRniSnuli normis erT-erTi gamoZaxilia keTilsindisieri SemZenis instituti, 

romelic ganmtkicebulia ssk-is 185-e (uZravi qonebis keTilsintisieri SeZena) da ssk-is 

187-e (moZravi qonebis keTilsindisieri SeZena) muxlebiT.

ssk-is 187-e muxlis pirveli nawilis pirveli winadadeba adgens, rom “SemZeni xdeba 

nivTis (igulisxmeba moZravi nivTi) mesakuTre maSinac, roca gamsxvisebeli ar iyo nivTis 

mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria”. samoqalaqo kodeqsis aR-

niSnuli norma aregulirebs iseT SemTxvevas, rodesac moZravi nivTis gasxviseba xdeba 

nivTis realuri mesakuTris nebisgan damoukideblad, nivTis SemZenma ki nivTis misTvis 

gadacemamde ar icoda da arc SeiZleboda scodnoda aRniSnuli faqtis Sesaxeb. aRniSnul 

mocemulobaSi mniSvnelovania moZravi nivTis SemZenis informirebuloba da misi subieq-

turi damokidebuleba faqtobrivi garemoebebis mimarT. kanonmdeblis miTiTebiT, moZ-

ravi nivTis SemZenis mier zemoaRniSnuli faqtis nivTis gadacemamde arcodna ar aris 

sakmarisi misi keTilsindisierebis dasadgenad: mniSvnelovania, rom mas nivTis gadace-

mamde arc SeiZleboda scodnoda (ar hqonda aRniSnuli informaciis miRebis obieqturi 

SesaZlebloba), rom nasyidobis sagani (moZravi nivTi) ar iyo gamsxviseblis sakuTrebaSi.

5 saqarTvelos samoqalaqo kodeqsis komentari, wigni II, kari III, Tavi I, 170-e muxlis komentari, Tbilisi 2018, 

ToTlaZe l., gv. 74.

6 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris #2/4/550 gadawyvetileba saqmeze “saqarT-

velos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg”.

7 saqarTvelos samoqalaqo kodeqsis komentari, wigni II, kari III, Tavi I, 170-e muxlis komentari, Tbilisi 2018, 

ToTlaZe l., gv. 74.
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ssk-is 187-e muxliT daregulirebuli urTierTobebis (moZravi nivTis gasxviseba me-

sakuTris nebisgan damoukideblad) problemuroba gamomdinareobs moZrav nivTebze sa-

kuTrebis aRricxvis SeuZleblobidan. aRniSnul problemebTan ar gveqneboda saqme, rom 

arsebobdes moZravi nivTebis sakuTrebis reestri, magram moZrav nivTebze sakuTrebis 

aRricxva SeuZlebelia maTi simravlisa da mravalferovnebis gamo. aRniSnulidan gamom-

dinare, produqciis (moZravi nivTebis) gasaRebis Tanamedrove ekonomikur sistemebSi, 

bazris monawileebisTvis SeuZlebelia gamsxviseblis sakuTrebis uflebis legitimuro-

bis Semowmeba. sakuTrebis keTilsindisieri SeZenis debulebebis gareSe, moZravi nivTis 

SemZenisaTvis garigeba yovelTvis iqneboda sarisko im SemTxvevaSic, Tu igi keTilsindis-

ierad imoqmedebda.8 aRniSnuli ki, Tavis mxriv, did zians miayenebda samoqalaqo brunvis 

stabilurobas da, Sesabamisad, qveynis ekonomikur ganviTarebasac.

aRsaniSnavia is faqtic, rom kanonmdebeli garkveul SezRudvebs awesebs moZravi niv-

Tis keTilsindisieri SeZenisaTvis. mniSvneloba eniWeba moZravi nivTis mesakuTris pirda-

piri mflobelobidan gasvlis formas da SemZenis mier nivTis sanacvlod gadaxdil safa-

surs. kerZod, saqarTvelos samoqalaqo kodeqsis 187-e muxlis meore nawilis Tanaxmad, 

keTilsindisieri SemZeni ver gaxdeba nivTis mesakuTre, Tu es nivTi mesakuTrem dakar-

ga, mas mohpares, an misi nebis sawinaaRmdegod sxvagvarad gavida misi mflobelobidan, 

anda SemZenma is usasyidlod miiRo. kanonmdebeli aseve mniSvnelobas aniWebs imas, Tu 

ra nivTTan gvaqvs saqme, kerZod, zemoaRniSnuli SezRudvebi ar vrceldeba fulze, fa-

sian qaRaldebze da auqcionze gasxvisebul nivTebze. maSasadame, keTilsindisieri SemZe-

ni aRniSnul nivTebze sakuTrebas moipovebs maSinac, Tu es nivTebi mesakuTrem dakarga, 

mas mohpares, an misi nebis sawinaaRmdegod sxvagvarad gavida misi mflobelobidan, anda 

SemZenma is usasyidlod miiRo. 

(Sualeduri daskvna)

qarTveli kanonmdebeli erTi mxriv, ganamtkicebs sakuTrebis uflebis dacvis ga-

rantiebs, da ambobs, rom sakuTrebis ufleba aris absoluturi ufleba, magram, meo-

re mxriv, igi gamonaklisis saxiT akanonebs sakuTrebis uflebis SezRudvis saSualebas 

(keTilsindisieri SemZenis institutis saxiT). sakuTrebis uflebis maRali mniSvnelo-

bidan gamomdinare, kanonmdebeli icavs mesakuTris uflebebs, magram Tu misi ufleba 

upirispirdeba keTilsindisieri SemZenis uflebas, upiratesobas swored am ukanasknels 

aniWebs. keTilsindisieri SemZenisaTvis aRniSnuli upiratesobis miniWeba, Cemi azriT, ga-

mowveulia sajaro interesiT, kerZod, samoqalaqo brunvis stabilurobis roliT, qveynis 

ekonomikur ganviTarebaSi. aRniSnuli abalansebs mesakuTresa da keTilsindier SemZens 

Soris dacvis garantiebs, riTac xels uwyobs samoqalaqo brunvis stabilurobas.

2.3. samoqalaqo brunvis simartive

rogorc ukve aRvniSneT, samoqalaqo brunva warmoadgens im garigebebis erTobliobas, 

romelTa ZaliTac samoqalaqo brunvis monawileebs (subieqtebs) Soris xdeba samoqalaqo 

brunvis obieqtebis mimoqceva. Sesabamisad, SegviZlia vTqvaT, rom samoqalaqo brunvis 

simartive pirdapir aris damokidebuli ama Tu im garigebaSi Sesvlis (xelSekrulebis 

gaformebis) simartiveze. Tavis mxriv, garigebis gaformebis simartive damokidebulia 

8 saqarTvelos samoqalaqo kodeqsis komentari, wigni II, kari III, Tavi I, 187-e muxlis komentari, Tbilisi 2018, 

ToTlaZe l., gv. 134.
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imaze, Tu ra etapebis gavla uwevT garigebis mxareebs aRniSnul garigebaSi Sesasvlelad 

(xelSekrulebis gasaformeblad). 

saqarTvelos samoqalaqo kodeqsis 68-e muxlis adgens, rom garigebis namdvilobi-

saTvis saWiroa kanoniT dadgenili formis dacva. Tu aseTi forma ar aris dawesebu-

li, mxareebs SeuZliaT TviTon gansazRvron igi. amave kodeqsis 328-e muxlis pirveli 

punqti ki gansazRvravs, rom Tu kanoniT xelSekrulebis namdvilobisaTvis dadgenilia 

gansazRvruli forma, an mxareebma xelSekrulebisaTvis gaiTvaliswines aseTi forma, ma-

Sin xelSekruleba ZalaSi Sedis mxolod am formis Sesaxeb moTxovnebis Sesrulebis Sem-

deg. saqarTvelos samoqalaqo kodeqsis aRniSnuli normebi mowmobs, rom kanonmdebeli 

did mniSvnelobas aniWebs garigebis formas, radgan baTilia kanoniT an xelkSekrulebiT 

gaTvaliswinebuli aucilebeli formis daucvelad dadebuli garigeba (ssk-is 59-e mux-

li). Sesabamisad, samoqalaqo brunvis monawilem garigebis gasaformeblad unda SearCios 

garigebis swori forma da Seasrulos garigebis namdvilobisaTvis kanoniT moTxovnili 

yvela piroba.

saqarTvelos samoqalaqo kodeqsi erTmaneTisagan ganasxvavebs zepiri da werilobi-

Ti formiT gaformebul garigebebs (ssk-is 69-e muxlis pirveli nawili). garda amisa, 

garkveul SemTxvevebSi, saqarTvelos samoqalaqo kodeqsi adgens uflebis sajaro re-

estrSi registraciis valdebulebas. ganvixiloT TiToeuli zemoaRniSnuli SemTxveva:

a) zepiri forma

saqarTvelos samoqalaqo kodeqsi ar gansazRvravs garigebebis im CamonaTvals, ro-

melTa namdvilobisTvisac aucilebelia zepiri formiT gaformeba. Sesabamisad, aRniSnu-

li formiT SeiZleba gaformdes nebismieri garigeba, romlisTvisac kanoniT ar aris 

moTxovnili garigebis sxva (werilobiTi) formiT gaformeba. mniSvnelovania, rom saxeze 

gvqondes garigebis namdvilobisTvis saqarTvelos samoqalaqo kodeqsiT dadgenili kompo-

nentebi. kerZod: ssk-is 327-e muxlis pirveli nawilis mixedviT, xelSekruleba dadebulad 

iTvleba, Tu mxareebi yvela arsebiT pirobaze SeTanxmdebian saamisod gaTvaliswinebuli 

formiT. am normiT kanonmdebeli gvTavazobs garigebis namdvilobisTvis aucilebel or 

komponents: garigebis formis dacva da xelSekrulebis arsebiT pirobebze SeTanxmeba. im 

xelSekrulebebisTvis, romelTaTvisac kanoniT ar aris moTxovnili werilobiTi forma, 

an/da mxareebi ar Tanxmdebian aseTi xelSekrulebis werilobiT formaze,zepiri formiT 

gaformebis dros xelSekrulebis formis dacvis komponenti Sesrulebulad SegviZlia 

CavTvaloT. aRniSnul SemTxvevaSi rCeba meore komponenti – arsebiT pirobebze SeTanx-

meba. imisaTvis, rom garigebis namdvilobisaTvis saWiro es komponentic Sesrulebulad 

CaiTvalos, saWiroa saxeze gvqondes mxareTa Soris SeTanxmeba, anu mxareTa Tanmxvedri 

nebis gamovlena, romelic mimarTulia erTi da imave samarTlebrivi miznis miRwevisken. 

Tavis mxriv, Tanmxvedri nebis arseboba gulisxmobs ofertisa da aqceptis arsebobas. 

swored ofertis aqceptireba, anu erTi mxaris mier xelSekrulebis dadebis Taobaze 

winadadebis gakeTeba da meore mxaris mier misi miReba aris xelSekrulebis dadebis Cveu-

lebrivi modeli.9

mniSvnelovania aqve gavarkvioT, Tu romeli piroba SeiZleba CaiTvalos xelSekrulebis 

arsebiT pirobad. rogorc wesi, saqarTvelos samoqalaqo kodeqsi gansazRvravs calkeu-

li xelSekrulebebis arsebiT pirobebs, magram aseve xelSekrulebis mxareebs aZlevs sa-

Sualebas Tavadac gansazRvron xelSekrulebis amgvari pirobebi, kerZod: ssk-is 327-e 

9 saqarTvelos samoqalaqo kodeqsis komentari, wigni III, kari I, Tavi II, 327-e muxlis komentari, Tbilisi 2019, 

baRiSvili e., 91.
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muxlis meore nawilis mixedviT, arsebiTad CaiTvleba xelSekrulebis is piroba, ro-

melzedac erT-erTi mxaris moTxovniT miRweul unda iqnes SeTanxmeba, anda, romlebic 

aseTad miCneulia kanonis mier. kanonis mier xelSekrulebis arsebiTi pirobis impera-

tiulad gansazRvris magaliTia ganvadebis xelSekruleba: ssk-is 506-e muxlis mixedviT, 

ganvadebiT nasyidobis xelSekrulebis gaformebis dros arsebiTi pirobaa ganvadebis 

grafiki da wliuri procentis odenoba. iseT SemTxvevebSi, rodesac kanoni ar gansaz-

Rvravs xelSekrulebis arsebiTi pirobebis CamonaTvals, arsebiT pirobaTa wre yoveli 

konkretuli xelSekrulebis Sesabamisad ganisazRvreba mxareTa mier. tradiciulad, ro-

gorc doqtrinis, aseve praqtikis mier Camoyalibda sakiTxTa wre, romlebzedac mxareTa 

SeTanxmeba aucilebladaa miCneuli – esaa xelSekrulebis sagani, fasi, vada.10 Tumca 

aRniSnuli ver iqneba gamoyenebuli yvela tipis xelSekrulebis mimarT. magaliTad, us-

asyidlo xelSekrulebaSi fasi ver iqneba xelSekrulebis arsebiTi piroba. nasyidobis 

xelSekrulebaSi nasyidobis safasuri xelSekrulebis arsebiTi piroba aris im SemTxveva-

Si, Tu mxareebi Tavidanve gansazRvraven nasyidobis safasurs. Tu amgvari safasuri Ta-

vidanve gansazRvruli ar aris, maSin xelSekrulebis arsebiTi piroba aris nasyidobis 

safasuris gamoTvlis wesi. amasTan, mxarem SeiZleba miuTiTos iseT pirobaze, rogorc 

misTvis gadamwyveti mniSvnelobis mqoneze, romelic saerTod scildeba zemoaRniSnul 

CamonaTvals.11

b) werilobiTi forma

rogorc ukve aRvniSneT, garkveul SemTxvevebSi saqarTvelos samoqalaqo kodeqsi im-

peratiulad gansazRvravs, rom xelSekrulebis namdvilobisaTvis aucilebelia misi weri-

lobiTi formiT gaformeba. erT-erT aseT SemTxvevas ganekuTvneba ganvadebiT nasyidobis 

xelSekruleba. kerZod, ssk-is 506-e muxlis pirveli nawili gansazRvravs, rom ganvadebiT 

nasyidobis xelSekruleba unda daidos werilobiTi formiT.

xelSekrulebis namdvilobisaTvis aRniSnul SemTxvevaSic aucilebelia daculi iyos 

ssk-is 327-e muxlis pirveli nawiliT moTxovnili pirobebi: mxareebma unda gamoavli-

non xelSekrulebis dadebis Tanmxvedri neba, unda SeTanxmdnen xelSekrulebis arsebiT 

pirobebze (ganvadebiT nasyidobis SemTxvevaSi mag: nasyidobis sagani da misi safasuri, 

ganvadebis periodi, gadaxdis grafiki da a.S.) da maT mier miRweuli SeTanxmeba unda gaa-

formon werilobiTi formiT.

g) uflebis registracia sajaro reestrSi

saqarTvelos samoqalaqo kodeqsis 183-e muxli imperatiulad adgens, rom garigebis 

safuZvelze uZrav qonebaze sakuTrebis uflebis SesaZenad garigebis werilobiTi formiT 

gaformebasTan erTad aucilebelia sakuTrebis uflebis registracia sajaro reestrSi. 

kanonmdeblis aRniSnuli moTxovna ganpirobebulia uZravi qonebis sakuTrebis reestris 

warmoebis aucileblobiT.

xelSekrulebis safuZvelze warmoSobili sakuTrebis uflebis sajaro reestrSi reg-

istracia sakmaod martivi proceduraa da, survilis SemTxvevaSi, dainteresebul pirs 

SeuZlia Sesabamisi ganacxadis gakeTebis dResve (daCqarebis safasuris gadaxdis safuZ-

velze) miiRos misi sakuTrebis uflebis registraciis damadasturebeli dokumenti 

10 ekaterine baRiSvili, saqarTvelos samoqalaqo kodeqsis komentari, wigni III, kari I, Tavi II, 327-e muxlis ko-

mentari, Tbilisi 2019, 92.

11 iqve.
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(amonaweri sajaro reestridan).

sajaro reestri uZrav nivTebze sakuTrebis uflebis registraciis or gzas gvTava-

zobs: a) erToblivi gancxadeba _ romlis drosac, uZravi qonebis mesakuTre da uZrav 

qonebaze sakuTrebis uflebis SemZeni (an/da maTi uflebamosili warmomadgenlebi) er-

Toblivad mimarTaven sajaro reestrs da adgilze, reestris uflebamosili TanamSrom-

lis TandaswrebiT, xels aweren Sesabamis xelSekrulebas (nasyidoba, Cuqeba da a.S.), rom-

lis safuZvelzec sajaro reestri mis bazaSi aRricxavs axali mesakuTris sakuTrebis 

uflebas da Sesabamis vadaSi gascems sakuTrebis uflebis damadasturebel dokuments 

(amonawers sajaro reestridan); b) uZravi qonebis mesakuTre, uZrav qonebaze sakuTrebis 

uflebis SemZeni an romelime maTganis uflebamosili warmomadgeneli sajaro reestrs 

calmxrivi gancxadebiT warudgens notariulad damowmebul xelSekrulebas, romlis sa-

fuZvelzec sajaro reestri mis bazaSi aRricxavs axali mesakuTris sakuTrebis uflebas 

da Sesabamis vadaSi gascems sakuTrebis uflebis damadasturebel dokuments (amonawers 

sajaro reestridan).

(Sualeduri daskvna)

namdvili xelSekrulebis gaformebisaTvis da am xelSekrulebis safuZvelze namdvi-

li uflebis warmoSobisaTvis aucilebelia kanoniT gansazRvruli im moTxovnebis dacva, 

romlebic, Cemi azriT, samoqalaqo brunvis monawileTaTvis did sirTules ar warmoad-

gens. vfiqrob, qarTveli kanonmdebeli awesebs minimalur moTxovnebs da maqsimalurad 

amartivebs garigebaSi Sesvlis (xelSekrulebis gaformebis) process, ris gamoc, Cemi az-

riT, samoqalaqo brunvis simartivis maCvenebli sakmaod maRalia. 

2.4. samoqalaqo brunvis siiafe

vinaidan, samoqalaqo brunvis arsi yoveldRiurad gaformebul garigebebSi mdgomare-

obs, misi siiafec mTlianad damokidebulia imaze, Tu ramdenad iafi ujdeba samoqalaqo 

brunvis monawiles garigebaSi Sesvla, ra xarjebTanaa dakavSirebuli xelSekrulebis ga-

formeba da, saWiroebis SemTxvevaSi, xelSekrulebiT miRebuli uflebis dacva.

a) xelSekrulebis gaformebasTan dakavSirebuli xarjebi

xelSekrulebis gaformebasTan dakavSirebul xarjebze saubrisas yuradReba unda 

mivaqcioT imas, Tu ra tipis xelSekrulebis gaformebaze vsaubrobT. magaliTad, nebi-

smieri xelSekruleba, romelic zepiri formiT ideba, aranair savaldebulo xarjTan 

ar aris dakavSirebuli. safasuri, romelsac zepiri xelSekrulebis monawile ixdis aR-

niSnuli xelSekrulebiT miRebuli sikeTis sanacvlod, aris xelSekrulebis fasi da ara 

misi gaformebis xarji. xarji SeiZleba gamoiwvios xelSekrulebis monawile mxaris mier 

miRebulma `usafrTxoebis~ zomebma, romelTa miRebac TiToeul mxares SeuZlia, raTa 

darwmundes mis mier misaRebi sikeTis namdvilobaSi, xarisxSi da a.S. aRniSnuli xarji 

ar aris xelSekrulebis gaformebisaTvis saWiro aucilebeli xarji. Sesabamisad, Tu xe-

lSekrulebis monawile mxare Tavad ar moisurvebs damatebiTi xarjis gaRebas, mas sa-

Sualeba aqvs sruliad ufasod gaaformos nebismieri tipis zepiri xelSekruleba, mTa-

varia xelSekrulebis meore mxares SeuTanxmdes xelSekrulebis arsebiT pirobebze.

rac Seexeba, SerilobiTi formiT xelSekrulebis gaformebas: SegviZlia, gamovyoT 

xelSekrulebisaTvis materialuri saxis micemisaTvis saWiro xarji, romlis odenobac 
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damokidebulia imaze, Tu ramdenad moculobiTia xelSekrulebis pirobebi. aRniSnuli 

xarji saboloo jamSi dadis furclebisa da masze xelSekrulebis teqstis dabeWdvis sa-

fasuramde. Ufro mniSvnelovani da moculobiTia is xarji, romlis gawevac samoqalaqo 

brunvis monawiles SeiZleba mouwios xelSekrulebis teqstis SedgenisaTvis. aRniSnuli 

xarjis odenoba damokidebulia imaze, Tu ramdenad afasebs xelSekrulebis teqstis Semd-

geni iuristi (an sxva kompetenturi piri) mis mier Sesrulebul samuSaos. SeiZleba iTqvas, 

rom arc es ukanaskneli warmoadgens xelSekrulebis dadebisaTvis aucilebel xarjs; 

samoqalaqo brunvis monawileebs Tavadac SeuZliaT Seadginon xelSekrulebis teqsti, 

mTavaria icnobdnen xelSekrulebis namdvilobisaTvis aucilebel pirobebs da SeTanxmd-

nen garigebis arsebiT pirobebze.

damatebiT xarjTanaa dakavSirebuli uZrav qonebaze garigebiT sakuTrebis SeZena, 

vinaidan, am SemTxvevaSi aucilebelia SeZenili sakuTrebis uflebis registracia sajaro 

reestrSi (ssk-is 183-e muxli). Tavis mxriv, sajaro reestris momsaxureba fasiania. saja-

ro reestris Sesaxeb saqarTvelos kanonis me-3 muxlis me-10 punqti gansazRvravs, rom 

`saagentos mier gaweuli momsaxurebis safasuris ganakveTebi, momsaxurebis vadebi, aseve 

safasuris gadaxdis, gadaxdisgan gaTavisuflebisa da gadaxdili safasuris dabrunebis 

wesi da pirobebi ganisazRvreba saqarTvelos mTavrobis dadgenilebiT”.12

b) xelSekrulebiT miRebuli uflebis dacvis xarjebi

samoqalaqo brunvis monawileebi arasdros arian dazRveulebi maTi uflebebis dar-

Rvevisagan: SeiZleba dairRves maT mier xelSekrulebiT gaTvaliswinebuli pirobebi. dar-

Rveuli uflebis dacvis (aRdgenis) saSualebas ki warmoadgens sasamarTlo, sadac saqmis 

warmoeba garkveul xarjTanaa dakavSirebuli. saqarTvelos samoqalaqo saproceso kod-

eqsis 37-e muxlis pirveli nawili sasamarTlo procesis warmoebisaTvis saWiro xarjebs 

yofs sasamarTlo da arasasamarTlo xarjebad. Tavis mxriv, sasamarTlo xarjebSi moiaz-

reba saxelmwifo baJi da saqmis ganxilvasTan dakavSirebuli xarjebi; xolo sasamarTlos 

gareSe advokatisTvis gaweuli xarjebi, mtkicebulebaTa uzrunvelsayofad gaweuli xar-

jebi da sxva. aqve unda ganvmartoT, rom ssk-is 44-e muxlis mixedviT, saqmis ganxilvasTan 

dakavSirebuli sxva xarjebia: mowmeebis, specialistebisa da eqspertebisaTvis gaweuli 

xarji; b) Tarjimnad mowveuli pirisaTvis gaweuli xarji; g) adgilobriv daTvalierebaze 

gaweuli xarji; d) sasamarTlos davalebiT faqtis konstataciaze gaweuli xarji; e) mo-

pasuxis moZebnis xarji; v) sasamarTlos gadawyvetilebis aRsrulebasTan dakavSirebuli 

xarji; z) advokatisaTvis saxelmwifo salarodan gadaxdili Tanxebi da T) specialur 

saeqsperto dawesebulebaSi sasamarTlo eqspertizis Catarebis xarjebi.

SeiZleba iTqvas, rom saproceso xarjebidan yvelaze mniSvnelovani saxelmwifo baJia, 

radgan misi gadaxdis damadasturebeli qviTris saqmeSi ararseboba, ssk-is 186-e muxlis 

mixedviT, sarCelis miRebaze uaris Tqmis safuZvelia. Sesabamisad, misi gadaxdis gareSe 

SeuZlebelia darRveuli uflebis sasamarTlos meSveobiT dacva/aRdgena (garda im SemTx-

vevisa, rodesac arsebobs saxelmwifo baJis gadaxdisagan ganTavisuflebis safuZveli). 

saxelmwifo baJis odenobas pirdapir gansazRvravs saqarTvelos samoqalaqo saproceso 

kodeqsis 39-e muxli13, saqmis ganxilvasTan dakavSirebuli xarjebis gaangariSebis wesi, 

12 sajaro reestris mier gaweuli momsaxurebis safasuris ganakveTebis sanaxavad ixileT saqarTvelos mTavro-

bis 2011 wlis 29 dekembris dadgenileba #509 saqarTvelos iusticiis saministros mmarTvelobis sferoSi mo-

qmedi sajaro samarTlisiuridiuli piris _ sajaro reestris erovnuli saagentos mier gaweuli momsaxurebis 

safasuris ganakveTebis, safasuris gadaxdevinebis wesisa da momsaxurebis vadebis damtkicebis Sesaxeb;

13 sssk-iT dadgenili saxelmwifo baJis odenobis ruseTis federaciaSi dadgenil odenobebTan SedarebisaTvis 

roland kitia



81

kerZo  samarTlis  mimoxilva 

maTi odenoba ki ganisazRvreba saqarTvelos iusticiis umaRlesi sabWos gadawyvetilebiT.

rac Seexeba, sasamarTlos gareSe xarjebs, maTi odenoba mTlianad damokidebulia 

mosarCeleze, radgan mxolod misi gadasawyvetia Tu ra xerxebs mimarTavs darRveuli 

uflebis dasacavad. 

(Sualeduri daskvna)

samoqalaqo brunvis Semadgeneli garigebebis umetesobas zepiri formiT gaforme-

buli, martivi garigebebia, romelTa gaformebac praqtikulad aranair xarjTan ar aris 

dakavSirebuli. TumcaRa, SedarebiT rTuli xelSekrulebebis (magaliTad, uZravi qonebis 

nasyidobis xelSekrulebis) gaformebas yovelTvis Tan axlavs garkveuli xarji. umetes 

SemTxvevaSi, winaswar SeuZlebelia imis dadgena, Tu romeli xelSekrulebis gaformeba ra 

xarjTan iqneba dakavSirebuli. TumcaRa, qarTveli kanonmdebeli ar awesebs raime tipis 

Seusabamod maRali an/da damatebiTi gadasaxadebis gadaxdis valdebulebas, rac Tavis 

mxriv, dadebiTad moqmedebs samoqalaqo brunvis siiafis maCvenebelze.

2.5. sajaro reestris Canaweris namdvilobis roli samoqalaqo brunvis 
stabilurobaSi, simartivesa da siiafeSi

saqarTvelos samoqalaqo kodeqsi ganamtkicebs sajaro reestris monacemTa utyua-

robisa da sisrulis prezumfcias. amis gamoxatulebas warmoadgens ssk-is 312-e muxli, 

romlis pirveli nawilis Tanaxmad, `reestris monacemebis mimarT moqmedebs utyuarobisa 

da sisrulis prezumfcia, e.i reestris Canawerebi iTvleba sworad, vidre ar damtkicdeba 

maTi uzustoba~14. `saqarTveloSi, sajaro reestris utyuarobis prezumfcia SemZens imis 

garantias aZlevs, rom Canaweris uzustobis SemTxvevaSi, davis arsebobisas, upiratesoba 

eniWeba aRniSnul monacemebsa da sajaro reestris mimarT SemZenis keTilsindisier ndo-

bas~.15

yovelive zemoaRniSnulidan gamomdinare, samoqalaqo brunvis monawiles, romelic 

iZens uZrav qonebas, SeuZlia darwmunebuli iyos misi axladwarmoSobili uflebis sinam-

dvileSi (misi keTilsindisierebis SemTxvevaSi), rac Tavis mxriv dadebiT gavlenas axdens 

samoqalaqo brunvis stabilurobaze.

sajaro reestris monacemebis utyuarobis prezumfcia aseve dadebiTad moqmedebs 

samoqalaqo brunvis simartivesa da siiafeze, vinaidan uZravi qonebis SemZens ar uwevs 

uZravi qonebis gamsxviseblis sakuTrebis uflebis legitimurobis Semowmeba da, Sesabam-

isad, ar uwevs zedmeti xarjis gaReba.

ixileT ruseTis federaciis sagadasaxado kodeqsi (nawili meore) _ muxli 333.19.

14 aseve ix. sajaro reestris Sesaxeb saqarTvelos kanonis me-5 muxlis pirveli punqti.

15 zarandia T., sakuTrebis uflebis savindikacio dacva qarTul samarTalSi (sakuTreba da samarTlebrivi 

stabiluroba: sakuTrebis cnebis transformacia, 2015, gv.245). aseve ix. susg. 2006 wlis 24 ianvari, saqme #as-

203-622-06.
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3. uZravi qonebis keTilsindisieri SemZenis cneba

saqarTvelos samoqalaqo kodeqsis 185-e muxlis mixedviT, SemZenis interesebidan 

gamomdinare, gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli 

sajaro reestrSi, garda im SemTxvevebisa, roca SemZenma icoda, rom gamsxvisebeli ar 

iyo mesakuTre. aRniSnul muxlSi saerTod ar aris naxsenebi `keTilsindisieri SemZe-

ni”, magram normis analizebidan gamomdinare SeiZleba davaskvnaT, rom uZravi qonebis 

keTilsindisieri SemZeni aris is SemZeni, romlisTvisac ucnobia uZravi qonebis gamsx-

viseblis sakuTrebis uflebis legitimaciis problemis faqti (ar icis, rom gamsxvise-

beli ar aris SesaZeni uZravi qonebis realuri mesakuTre). maSasadame, im SemTxvevaSi, 

rodesac reestris Canaweris mixedviT, gamsxvisebeli16 registrirebulia nivTis mesaku-

Tred, SemZens SeuZlia daeyrdnos sajaro reestris Canawers da igi moipovebs sakuTrebis 

uflebas SeZenil uZrav nivTze. erTaderTi garemoeba, romelic gamoricxavs prezumfci-

is moqmedebas SemZenis sasargeblod, aris misi arakeTilsindisiereba, rodesac man icis, 

rom gamsxvisebeli ar aris mesakuTre, Tumca igi aseTad aris registrirebuli reestrSi 

(pozitiuri codna).17 aRniSnulidan gamomdinare, SegviZlia davskvnaT, rom uZravi qonebis 

SemZenis keTilsindisierebis dadgenisaTvis gadamwyveti mniSvneloba aqvs SemZenis subi-

eqtur damokidebulebas gamsxviseblis sakuTrebis uflebis legitimurobis problemis 

faqtis mimarT. aRniSnuli faqtis mimarT SemZenis damokidebulebis gamorkvevisas gaT-

valiswinebul unda iqnes SemZenis SesaZleblobebi, reestris araswori Canaweris codnas-

Tan mimarTebiT, anu unda gairkves, SemZens gonivruli windaxedulobis farglebSi unda 

scodnoda Tu ara sadavo faqti. amdenad, SemZenis interesebis dacva unda ganxorcieldes 

aramxolod sajaro reestris monacemebis gaTvaliswinebiT, aramed qonebis mesakuTris 

vinaobisadmi SemZenis subieqturi damokidebulebis gaTvaliswinebiT (magaliTad, SemZenis 

naTesauri kavSiri an sxvagvari axlo urTierToba uZravi qonebis gamsxvisebelTan).18

imisaTvis, rom ssk-is 185-e muxlis safuZvelze piri gaxdes uZravi qonebis mesakuTre, 

saWiroa, rom misi keTilsindisierebis faqti saxeze iyos misi uZravi nivTis mesakuTred 

registraciis momentamde19. Tu SemZeni SeZenil uZrav qonebaze misi sakuTrebis uflebis 

registraciis Semdeg Seityobs, rom gamsxvisebelze arasworad iyo registrirebuli sa-

kuTrebis ufleba, es gavlenas ver moaxdens misi keTilsindisierebis xarisxze.

3.1. uZravi nivTis keTilsindisieri SemZenis dacvis samarTlebrivi 
garantiebi

uZravi qonebis keTilsindisieri SemZenis dacvis samarTlebriv garantias saqarTve-

los samoqalaqo kodeqsis 185-e muxlis garda warmoadgens ssk-is 312-e muxlis meore 

nawili, romelic pirdapir gansazRvravs, rom  im piris sasargeblod, romelic garigebis 

safuZvelze sxva pirisgan iZens romelime uflebas da es ufleba gamsxviseblis saxelze 

16 saqarTvelos uzenaesi sasamarTlos ganmartebiT (susg. 2013 wlis 1 ivlisi, saqme #as-1607-15092012) saqarT-

velos samoqalaqo kodeqsis 185-e da 312-e muxlebSi naxseneb termin “gamsxvisebelSi” yovelTvis igulisxmeba 

piri, romelic ar aris uflebamosili, gaasxvisos sajaro reestrSi mis saxelze registrirebuli ufleba da, 

amdenad, is ar aris uflebamosili dados garigeba.

17 saqarTvelos samoqalaqo kodeqsis komentari, wigni II, kari III, Tavi III, qveTavi II, 185-e muxlis komentari.

18 iqve, aseve ix. susg. 2009 wlis 30 ianvari, saqme #as-505-741-08.

19 iqve.
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iyo reestrSi registrirebuli, reestris Canaweri iTvleba sworad, garda im SemTxvevebi-

sa, roca am Canaweris sawinaaRmdegod Setanilia saCivari, an SemZenma icoda, rom Canaweri 

ar aris.~ samoqalaqo kodeqsis aRniSnuli Canaweri, ssk-is 185-e muxlisgan gansxvavebiT 

awesebs SemZenze sakuTrebis uflebis gadasvlis SemzRus zustidvel damatebiT pirobebs, 

kerZod, Tu 185-e muxlis mixedviT, sakuTrebis uflebis SemZenze gadasvlas aferxebs mx-

olod SemZenis mier gamsxviseblis sakuTrebis uflebis legitimaciis problemis codna, 

312-e muxlis meore nawilis mixedviT, aseve Semaferxebeli garemoebaa sajaro reestris 

Canaweris winaaRmdeg saCivris arsebobis faqtic. aseve aRniSvnis Rirsia is faqtic, rom 

ssk-is 185-e muxli Seexeba mxolod uZrav nivTebze sakuTrebis gankargvis SemTxvevebs, 

xolo, 312-e muxlis regulirebis sfero ufro farToa da, zogadad, sajaro reestr-

Si registrirebul uflebebs Seexeba20. yovelive aRniSnulidan gamomdinare, SegviZlia 

vTqvaT, rom ssk-is 185-e muxliT dadgenili regulireba gansxvavdeba 312-e muxlis meo-

re nawiliT dadgenili wesisgan. igi ar gamoricxavs keTilsindisier SemZenze sakuTre-

bis uflebis gadasvlas im SemTxvevaSic, Tu reestris Canaweris mimarT Setanilia saCi-

vari. Sesabamisad, erTidaigive SemTxveva aRniSnuli muxlebiT SeiZleba gansxvavebulad 

gadawydes, kerZod: sajaro reestris Canaweris mimarT saCivris arsebobis SemTxvevaSi, 

keTilsindisieri SemZeni mesakuTred iqneba cnobili ssk 185-e muxlis safuZvelze, maSin, 

roca 312-e muxlis meore nawilidan gamomdinare igi ar SeiZleba iqnes miCneuli mesaku-

Tred.21

saqarTvelos samoqalaqo kodeqsis zemoaRniSnuli muxlebis safuZvelze, uZravi 

nivTebis SeZenis samarTlebrivi reJimis dadgeniT saxelmwifo gansazRvravs sakuTrebis 

Sinaarss. am normebiT kanonmdebeli awesebs sakuTrebis uflebis SezRudvis SesaZleblo-

bas, vinaidan, aRniSnuli normebis safuZvelze, uZrav qonebaze arauflebamosil gamsxvise-

belTan dadebuli garigebis safuZvelze sakuTrebis uflebas moipovebs keTilsindisieri 

SemZeni im pirobebSi, rodesac saxeze ar aris namdvili mesakuTris Tanxmoba (neba). ssk-is 

185-e da 312-e muxlebis safuZvelze uZravi qonebis keTilsindisieri SemZeni daculia 

qonebaze sakuTrebis arasworad registraciasTan dakavSirebuli riskebisgan. amgvari 

sistema zrdis ndobas sajaro reestris monacemebis mimarT da, Sesabamisad, xels uwyobs 

uZravi qonebis bazris stabilurobas. sxvagvarad sajaro reestris Canawers ar eqneboda 

saTanado ndoba, vinaidan yovelTvis iarsebebda misi uzustobis gamo SeZenil uZrav niv-

Tze sakuTrebis uflebis dakargvis riski.22

3.2. #550 sakonstitucio sarCelze sakonstitucio sasamarTlos 
gadawyvetilebis gavlena uZravi qonebis keTilsindisieri SemZenis 

samarTlebriv garantiebze

pirdapir SegviZlia vTqvaT, rom sakonstitucio sasamarTlos gadawyvetileba #550 

sakonstitucio sarCelze veranair gavlenas ver iqoniebs keTilsindisieri SemZenis im 

uflebebze, romelTa dacvasac uzrunvelyofs saqarTvelos samoqalaqo kodeqsis 312-e 

muxlis meore nawili, vinaidan sakonstitucio sasamarTlom ar daaakmayofila mosarCe-

lis sasarCelo moTxovna saqarTvelos konstituciis 21-e muxlis pirvel da meore pun-

20 sakonstitucio sasamarTlos gadawyvetileba sakonstitucio sarCelze #550 (17.10.2017).

21 iqve.

22 iqve.
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qtebTan mimarTebiT ssk-is 312-e muxlis meore nawilis arakonstituciurad cnobasTan 

dakavSirebiT.

rac Seexeba, sasarCelo moTxovnas ssk-is 185-e muxlis arakonstituciurad cnobasTan 

dakavSirebiT, sasamarTlom daadgina: ̀ saqarTvelos konstituciis 21-e muxlis pirvel da 

meore punqtebTan mimarTebiT, arakonstituciurad iqnes cnobili saqarTvelos samoqa-

laqo kodeqsis 185-e muxlis is normatiuli Sinaarsi, romlis Tanaxmadac, `gamsxvisebeli 

iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi~, im SemTx-

vevaSi, rodesac reestris Canaweris winaaRmdeg Setanilia saCivari da es faqti SemZeni-

saTvis cnobilia.~ aRniSnuli gadawyvetilebiT, sakonstitucio sasamarTlo, SeiZleba 

iTqvas, gaafarTova keTilsindisier SemZenze sakuTrebis uflebis gadasvlis SemzRud-

veli, ssk-is 185-e muxliT gansazRvruli garemoebebi da daadgina, rom uZravi qonebis 

gamsxvisebeli, sajaro reestrSi misi uflebis registraciis miuxedavad, ver CaiTvleba 

aRniSnuli uZravi qonebis mesakuTred da, Sesabamisad uZravi qonebis SemZeni ver gaxdeba 

misi mesakuTre, Tu sajaro reestris Canaweris mimarT Setanilia saCivari da aRniSnu-

lis Sesaxeb cnobilia SemZenisaTvis. aRniSnul SemTxvevaSi, yuradReba unda mivaqcioT 

im garemoebas, rom mxolod sajaro reestris Canaweris mimarT saCivris arsebobis faqti 

ar warmoadgens keTilsindisier SemZenze sakuTrebis uflebis gadasvlis damabrkolebel 

garemoebas. saWiroa, rom SemZens hqondes informacia aRniSnuli saCivris arsebobis Sesax-

eb. aRniSnulidan gamomdinare, SegviZlia davaskvnaT, rom sasamarTlo xazs usvams uZravi 

qonebis SemZenis subieqtur damokidebulebas saCivris arsebobis faqtis mimarT. maSasa-

dame, sakonstitucio sasamarTlos mosazrebiT, imisaTvis, rom uZravi qonebis gamsxvise-

beli ar CaiTvalos gasasxvisebeli uZravi qonebis mesakuTred da, Sesabamisad, SemZenze 

ar gadavides sakuTrebis ufleba, saWiroa kumulaciurad orive garemoebis arseboba: 1) 

saCivari unda iyos Setanili sajaro reestris Canaweris mimarT da 2) aRniSnuli saCivris 

Sesaxeb informacia unda qondes uZravi qonebis SemZens. 

aqve unda iTqvas, rom saqarTvelos sakonstitucio sasamarTlos mier miRebuli 

gadawyvetilebiT ssk-is 185-e muxliT dadgenili (keTilsindisier SemZenze sakuTrebis 

uflebis gadasvlis SemzRudveli) garemoebebi gauTanabrda ssk-is 312-e muxlis meore 

nawiliT gaTvaliswinebul SezRudvebs. marTalia, am ukanasknelSi ar aris miTiTeba SemZe-

nis subieqtur damokidebulebaze saCivris arsebobis faqtis mimarT, magram saqarTvelos 

uzenaesi sasamarTlos ganmartebiT, “iseT SemTxvevaSi, Tu SemZeni informirebulia, rom 

gamsxvisebeli ar aris mesakuTre (ssk-is 185-e muxli) an Tu misTvis cnobilia, rom Canaw-

eri usworoa an sajaro reestrSi am Canaweris mimarT Setanilia saCivari (ssk-is 312-e 

muxli), sajaro reestris mimarT arsebuli prezumfcia Zalas kargavs da SemZeni ar Sei-

Zleba keTilsindisierad iqnes miCneuli”.23 amave gadawyvetilebaSi saqarTvelos uzenaesi 

sasamarTlo ganmartavs, rom SemZeni keTilsindisieria im SemTxvevaSi, Tu igi gamsxviseb-

els miiCnevs mis mier SeZenili qonebis mesakuTred da es ukanaskneli aseTad aris regis-

trirebuli reestrSi; aRniSnulis sawinaaRmdego informacia SemZens ar gaaCnia, Tundac 

reestris Canaweris mimarT Setanili saCivris Taobaze.

uzenaesi sasamarTlos aRniSnuli ganmartebiT SegviZlia davaskvnaT, rom ssk-is 312-e 

muxlis meore nawili yuradRebas aqcevs uZravi qonebis SemZenis mier saCivris arsebobis 

codna/arcodnis faqts. Sesabamisad, SegviZlia, vTqvaT, rom ssk-is 185-e muxlis Sinaarsi, 

sakonstitucio sasamarTlos mier miRebuli gadawyvetilebis safuZvelze, keTilsindisi-

er SemZenze sakuTrebis uflebis gadasvlis damabrkolebeli garemoebebis TvalsazrisiT 

23 susg. 2011 wlis 17 Tebervali, saqme #as-888-836-2010.
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gauTanabrda ssk-is 312-e muxlis meore nawilis Sinaarss. miuxedavad aRniSnulisa, ssk-is 

312-e muxli, ssk-is 185-e muxlTan SedarebiT, mainc ufro zogadi normaa, vinaidan igi 

moicavs sajaro reestrSi registrirebul nebismier uflebas, s ssk-is sk 185-e muxli ki 

exeba uZrav nivTebze sakuTrebis gankargvis SemTxvevebs.

germanul samarTalSi damkvidrebuli midgomis Sesabamisad, reestris utyuarobis 

prezumfciis gavrcelebas gamoricxavs reestris Canaweris usworobasTan dakavSirebiT 

Setanili ara nebismieri saCivari, aramed mxolod is saCivari, romelic registrirebulia 

nivTis SeZenis momentisTvis.24 germanuli samarTlisa da sasamarTlo praqtikis Tanaxmad, 

sajaro reestris Canaweris utyuarobis prezumfciis moqmedeba ar SeiZleba Seferxdes 

mxolod im mizeziT, rom reestris Canaweris marTebulobasTan dakavSirebiT Setanilia 

Sesabamisi saCivari. aRniSnuli saCivari mxolod im SemTxvevaSi moaxdens gavlenas SeZenis 

namdvilobaze, Tu Canaweris usworoba SemdgomSi dadasturdeba25 da, Sesabamisad, saCi-

vari dakmayofildeba. SeZenis momentSi registrirebuli saCivris ararsebobis SemTxveva-

Si ki, sajaro reestris Canaweris usworobis damtkicebis miuxedavad, reestris Canaweris 

utyuarobis prezumfciaze dayrdnobiT warmoSobili uflebebi eWvqveS ver dadgeba sa-

Civris arsebobis safuZvliT.26 germaniis samoqalaqo kodeqsis 892-e paragrafis mixedviT, 

saCivari abrkolebs maT Soris keTilsindisier SemZensac. Tumca, SemZeni uflebamosilia 

SeuzRudavad dados garigebebi, raTa ar dabrkoldes samoqalaqo brunva. registrire-

buli saCivris arseboba mxolod erTgvari miniSnebaa, kerZod, SeiZleba nebismieri Sem-

degi SeZena eWvqveS dadges reestris Canaweris usworobis gamo, Sesabamisad, aRniSnuli 

riskis matarebeli Tavad SemZeni xdeba. im SemTxvevaSi, Tu saCivari ar dakmayofildeba 

da, Sesabamisad, reestris Canaweris usworoba ar dadasturdeba, maSin Canaweri Tavidanve 

namdvilia da SemZeni daubrkoleblad gaxdeba SeZenili uZravi qonebis mesakuTre. xolo, 

Tu davis farglebSi damtkicda reestris Canaweris usworoba, SemZeni ver daeyrdnoba 

reestris Canaweris utyuarobis prezumfcias da Tavdapirveli mesakuTre daibrunebs 

sakuTrebis uflebas nivTze. amisaTvis aucilebelia, rom saCivari Setanili da registri-

rebuli iyos uflebis SemZenze registraciis ganxorcielebis momentSi.27 

3.3. #550 sakonstitucio sarCelze sakonstitucio sasamarTlos 
gadawyvetilebis gavlena samoqalaqo brunvis stabilurobaze, 

simartivesa da siiafeze

samoqalaqo brunvis stabilurobaze aRniSnuli gadawyvetilebis gavlenaze saubri-

sas, unda gaviTvaliswinoT is samarTlebrivi Sedegi, rac gadawyvetilebiT iqna miRebu-

li. sakonstitucio sasamarTlos ar daudgenia, rom ssk-is 185-e muxli misi nebisemieri 

normatiuli SinaarsiT aris arakonstituciuri saqarTvelos konstituciis 21-e muxlis 

24 CaCava sofio – sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 

oqtombris gadawyvetilebis Sefaseba / aseve ix. H.-W. Eckert, BGB 892 BeckOK, Bamberg/ Roth/ Hau/ Poseck 43. Aufl . 15.6.17, Rn.1.

25 CaCava sofio – sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 

oqtombris gadawyvetilebis Sefaseba / aseve ix. OLG Zweibucken, Buschluss von 28.01.1997, 3 W 180/96, vgl. Dazu auch NJOZ 
2008, 4491, OLG Rostock Urteil 29.4.2008 – 6 U 1/08, sowie OLG celle Beschl. V. 11.5.2012 – 4 W 36/12.

26 CaCava sofio – sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 

oqtombris gadawyvetilebis Sefaseba / aseve ix. Kohler, BGB 891, Muko BGB, 7 Aulf. 2017, Rn.15.

27 CaCava sofio – sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 

oqtombris gadawyvetilebis Sefaseba / aseve ix. Kohler, BGB 892, Muko BGB, 7 Aulf. 2017, Rn.40-41.



86

pirvel da meore punqtebTan mimarTebiT. man gansazRvra uZravi qonebis keTilsindisi-

er SemZenze sakuTrebis uflebis gadasvlis SemzRudveli damatebiTi garemoeba. ssk-is 

185-e muxlis Sesabamisi normatiuli Sinaarsis arakonstituciurad cnoba uZravi qonebis 

SemZens aiZulebs meti informacia miiRos SesaZeni uZravi qonebis Sesaxeb da misive in-

teresebis dacvis mizniT, sajaro reestris Canaweris mimarT saCivris arsebobis SemTx-

vevaSi, aiZulebs ar gaaformos xelSekruleba uZrav qonebaze sakuTrebis uflebis SeZe-

nis Taobaze. aRniSnuli faqti ki Tavis mxriv Seamcirebs keTilsindisieri SemZenis mier 

iseTi xelSekrulebebis gaformebis raodenobas, romelTa namdvilobac SeiZleba eWvqveS 

dadges. aRniSnuli ki, Tavis mxriv Seamcirebs iseT SemTxvevebs, rodesac uZravi qonebis 

namdvili mesakuTre, misi nebisgan damoukideblad, kargavs savindikacio sarCelis meS-

veobiT misi sakuTrebis uflebis aRdgenis SesaZleblobas. aRniSnulidan gamomdinare, 

SeiZleba iTqvas, rom zemoaRniSnuli gadawyvetileba zrdis uZravi qonebis namdvili me-

sakuTris dacvis xarisxs, rac TavisTavad dadebiT gavlenas axdens samoqalaqo brunvis 

stabilurobaze.

TumcaRa, unda iTqvas, rom sakonstitucio sasamarTlos zemoaRniSnul gadawyvetile-

bas uaryofiTi mxarec gaaCnia. kerZod, erTi mxriv, igi zrdis uZravi qonebis im mesaku-

Tris dacvis xarisxs, romelmac misi nebisgan damoukideblad (registrirebuli mesaku-

Tris TaRliTobis wyalobiT) dakarga sakuTrebis ufleba, magram meore mxriv, aRniSnuli 

gadawyvetileba realur safrTxes uqmnis uZravi qonebis keTilsindisier (namdvil) mesa-

kuTres, romelic sajaro reestrSi sworad aris registrirebuli mesakuTred da surs 

misi sakuTrebis uflebis gasxviseba. arakeTilsindisier pirs, SesaZlebloba eZleva, sa-

Civris Setanis gziT xeli SeuSalos keTilsindisierii mesakuTris mier misi uflebis 

realizebas. ssk-is 185-e muxlis arsebuli redaqcia sasamarTlos aZlevda SesaZleblobas 

amgvari saCivari ar CaeTvala SemZenze sakuTrebis uflebis gadasvlis damabrkolebel 

garemoebad. sakonstitucio sasamarTlos mier miRebuli gadawyvetileba ki sasamarT-

los arTmevs amgvar SesaZleblobas, riTac arakeTilsindisier mesame pirs SesaZleblo-

ba eZleva usafuZvlo saCivrebiT xeli SeuSalos keTilsindisieri mesakuTris mier misi 

sakuTrebis uflebis realizebas, kerZod: arakeTilsindisier mesame pirs eZleva Sesa-

Zlebloba, uZrav qonebaze sakuTrebis uflebis registraciis procesis SeCerebis mizniT, 

Seqmnas xelovnuli barieri, specialurad, mizanmimarTulad, usafuZvlod Seitanos sa-

Civari da uzrunvelyos aRniSnuli faqtis Setyobineba uZravi qonebis SemZenisaTvis.28 

aRniSnuli garemoeba, Cemi azriT, garkveul uaryofiT zegavlenas moaxdens samoqalaqo 

brunvis stabilurobaze.

rac Seexeba, sakonstitucio sasamarTlos gadawyvetilebis gavlenas samoqalaqo 

brunvis simartivesa da siiafeze: aRniSnul SemTxvevaSi (iseve rogorc keTilsindisieri 

SemZenis mier gamsxviseblis sakuTrebis uflebis legitimaciis problemis codnis SemTx-

vevaSi), SemZenis mier saCivris arsebobis codnaSi unda vigulisxmoT pozitiuri codna, 

anu yuradReba unda mivaqcioT uZravi qonebis SemZenis subieqtur damokidebulebas sa-

jaro reestris Canaweris winaaRmdeg saCivris arsebobis faqtis mimarT. aRniSnuli faq-

tis mimarT SemZenis damokidebulebis gamorkvevisas gaTvaliswinebul unda iqnes SemZenis 

SesaZleblobebi saCivris arsebobis codnasTan mimarTebiT, anu unda gairkves, SemZens 

gonivruli windaxedulobis farglebSi unda scodnoda Tu ara aRniSnuli faqtis Ses-

axeb. amasTan, arsebobis faqtis codna ar gulisxmobs SemZenis valdebulebas Tavad ga-

28 sakonstitucio sasamarTlos mosamarTleebis – giorgi kverenCxilaZis, irine imerliSvilisa da maia ko-

paleiSvilis gansxvavebuli azri, romelic Tan erTvis sakonstitucio sasamarTlos 2017 wlis 17 oqtombris 

gadawyvetileba.
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moricxos saCivris arsebobis faqti. SemZeni ar aris valdebuli, Caataros mokvleva da 

gaarkvios, Setanilia sajaro reestris Canaweris winaaRmdeg saCivari, Tu ara. Sesabamis-

ad, SemZeni arakeTilsindisierad CaiTvleba mxolod im SemTxvevaSi, Tu sajaro reestris 

winaaRmdeg Setanilia saCivari da aRniSnulis Sesaxeb SemZenisaTvis TavisTavadaa cnobi-

li misi gonivruli windaxedulobis farglebSi, yovelgvari gamokvlevis gareSe. maSasa-

dame, Tu SemZenisaTvis TavisTavad cnobilia saCivris faqtis arsebobis Sesaxeb, igi ar 

gaaformebs xelSekrulebas, xolo Tu mainc gaaformebs, igi CaiTvleba arakeTilsindis-

ierad. aRniSnulidan gamomdinare, sakonstitucio sasamarTlos gadawyvetileba ar qmnis 

SemZenisaTvis damatebiT dabrkolebas an/da xarjs, Sesabamisad, arc samoqalaqo brunvis 

simartivesa da siiafeze axdens uaryofiT zegavlenas.

4. daskvna

yovelive zemoaRniSnulis gaTvalisiwnebiT SegviZlia daskvnis saxiT vTqvaT, rom #550 

sakonstitucio sarCelze sakonstitucio sasamarTlos mier miRebuli gadawyvetile-

ba afarTovebs uZravi qonebis keTilsindisier SemZenze sakuTrebis uflebis gadasvlis 

SemzRudvel, ssk-is 185-e muxliT gaTvaliswinebul garemoebebs da awesebs, rom gamsx-

visebeli ver CaiTvleba uZravi qonebis mesakuTred da, Sesabamisad, uZravi qonebis SemZe-

ni ver gaxdeba aRniSnuli uZravi qonebis mesakuTre Tu sajaro reestris Canaweris wi-

naaRmdeg Setanilia saCivari da es faqti SemZenisaTvis cnobilia. amasTan, uZravi qonebis 

SeZenisas, SemZeni ar aris valdebuli Caataros raime saxis kvleva da Tavad gamoricxos 

saCivris arsebobis faqti.

aRniSnuli gadawyvetilebiT, sakonstitucio sasamarTlo amcirebs uZravi qonebis 

namdvili, mesakuTris nebis gareSe misi sakuTrebis uflebis axal mesakuTreze gadasvlis 

SesaZleblobas da aRniSnul SemTxvevebSi, uZravi qonebis realur mesakuTres utovebs 

SesaZleblobas, savindikacio sarCelis wardgenis gziT aRadginos uZrav nivTze sakuTre-

bis ufleba.

TumcaRa, meores mxriv, sakonstitucio sasamarTlos gadawyvetileba arakeTilsindis-

ier mesame pirebs uxsnis xels, kerZod, maT eZlevaT SesaZlebloba saCivris wardgenis 

gziT xeli SeuSalon uZravi qonebis registrirebuli (namdvili uflebis safuZvelze) 

mesakuTris mier misi sakuTrebis uflebis realizacias (gasxvisebas). aRniSnuli faqti, 

Cemi azriT, zians ayenebs uZravi qonebis bazars da zogadad samoqalaqo brunvis stabi-

lurobas.

miuxedavad imisa, rom ssk-is 312-e muxlis meore nawili gamoricxavs sajaro rees-

tris Canaweris namdvilobis prezumfcias aRniSnuli Canaweris mimarT saCivris arse-

bobis SemTxvevaSi, sasamarTlos, ssk-is 185-e muxlze dayrdnobiT, saSualeba hqonda 

reestris Canaweris winaaRmdeg saCivris arsebobis faqti ar mieCnia SemZenisaTvis sa-

kuTrebis uflebis gadasvlis damabrkolebel garemoebad, rac Tavis mxriv gamoricxavda 

arakeTilsindisieri mesame pirebis SesaZleblobas xeli SeeSalaT uZravi qonebis namdvi-

li mesakuTris uflebis realizebisaTvis. sakonstitucio sasamarTlos gadawyvetilebam 

saerTo sasamarTloebs mouspo amgvari SesaZlebloba.

Tu SevadarebT erTmaneTs sakonstitucio sasamarTlos gadawyvetilebiT dacul 

sikeTes da im sikeTes, romelsac aRniSnuli gadawyvetileba safrTxes uqmnis, SeiZleba 

iTqvas, rom sakonstitucio sasamarTlos mier miRebuli gadawyvetileba gaumarTlebel 

safrTxes uqmnis samoqalaqo brunvis stabilurobas. 
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Ketevan Kvinikadze

PRELIMINARY RECORD AS A MEANS OF PROTECTING THE RIGHT OF OWNERSHIP OF 
IMMOVABLE PROPERTY AND ITS RELATION TO THE COMPLAINT ΈACCORDING TO GERMAN 

LAWΉ

Real estate legislaƟ on is the subject of a special regulaƟ on in all jurisdicƟ ons. The proper funcƟ oning 
of the real estate market is not only the basis for economic development, but also an important condiƟ on 
for the peaceful coexistence of people. It is impossible to discuss the proper funcƟ oning of the real estate 
market if the rules related to the circulaƟ on of real estate are not properly regulated, which besides the rules 
governing the purchase and sale of immovables, covers also the existence of proper protecƟ on measures of 
property rights. One of the key issues in real estate law is the insƟ tuƟ on of bona fi de purchase of real estate. 
The arƟ cle will review the means of protecƟ on of property rights, such as a Preliminary Record (Vormerkung), 
and will be analyzed in connecƟ on with the Complaint (Widerspruch). The insƟ tute of a Preliminary Record 
plays an important role in safeguarding against a bona fi de purchase through the way of providing the requi-
rement for the transfer of ownership. Due to its protecƟ ve nature, it would not be a surprise if we say that 
there are some problemaƟ c issues regarding the nature of this legal fi gure. The arƟ cle presents the example 
of German law and provides a beƩ er understanding of the role of this insƟ tuƟ on in the bona fi de acquisiƟ on 
of real estate. A Preliminary Record legal fi gure is at the same Ɵ me familiar and unfamiliar to Georgian law – 
aŌ er a legislaƟ ve amendment in 2007 made in the Civil Code of Georgia this insƟ tute was removed. Anyway, 
to my mind, it should be interesƟ ng and valuable for Georgian law to discuss the nature of the “foreign insƟ -
tute” which was once approved by us, but rejected thereaŌ er. 
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qeTevan kvinikaZe*

winaswari Canaweri, rogorc uZrav nivTze sakuTrebis uflebis dacvis 
saSualeba da misi mimarTeba saCivarTan (germanuli samarTlis 

mixedviT)

1. Sesavali

uZravi nivTebi TiToeul marTlwesrigSi gansakuTrebuli mowesrigebis sagans war-

moadgens. maTi gansakuTrebuli mowesrigebis aucilebloba ganpirobebulia ara mxolod 

maTi TvisebiT - uZraobiT,1 aramed maTi socialuri tvirTis matarebeli funqciiTac.2 

uZravi nivTis SeZenis institutis gamarTuli mowesrigeba ar gulisxmobs mxolod misi 

SeZenisa da gasxvisebis wesebis dadgenas, aramed misi dacvis saSualebebis SemuSaveba-

sac, romlebic sakuTrebis uflebis warmoSobisken mimaval gzaze mesakuTremde uflebis 

„mSvidobiT” misvlas uzrunvelyofen. “uzrunvelyofasa da dacvas moklebuli sakuTre-

ba vardeba konstituciur-samarTlebrivi sivrcidan.”3 sakuTreba dacvas saWiroebs ara 

mxolod saxelmwifos mxridan TviTneburi Carevisagan, aramed fizikur pirTa mxridan 

dauSvebeli xelyofisganac. saqarTvelos samoqalaqo kodeqsSi (SemdgomSi _ ssk) 2007 

wels ganxorcielebuli cvlilebebis Sedegad, amoRebul iqna uZrav nivTebze uflebaTa 

dacvis iseTi saSualebebi, rogorebicaa winaswari Canawerisa (m. 315) da sajaro reestris 

Canaweris Sesworebis institutebi (m. 313).4 saCivris instituti ki marTalia dRemde ar-

sebobs, Tumca arasakmarisi sakanonmdeblo mowesrigebis gamo, misi klasikuri funqciuri 

daniSnulebiT igi „uZluria” daicvas mesakuTre. aRniSnuli institutebi germanul samar-

TalSi dRemde moqmedebs. 

winamdebare statiaSi minda Sevexo qarTuli samarTlisTvis faqtobrivad ucxo insti-

tuts - winaswar Canawers da ganvixilo igi protestis anu igive saCivris institutTan 

mimarTebiT, romelic qarTuli samarTlisTvis ar aris ucxo. winaswari Canaweri gan-

sakuTrebuli mniSvnelobis matarebelia uZravi nivTis keTilsindisieri SeZenis saqmeSi 

da SesaZloa, zogierT SemTxvevaSi, protestis dacviT funqciasac ki daupirispirdes. 

vfiqrob, saintereso unda iyos am institutis daniSnulebis ukeT gacnoba da misi saCi-

varTan urTierTmimarTebis Sefaseba, rac kidev ufro ukeT dagvexmareba uZravi nivTis 

keTilsindisieri SeZenis institutis germanul modelSi garkvevaSi. statiis miznebidan 

da SezRuduli formatidan gamomdinare, naSromSi ar iqneba warmodgenili SedarebiT-

samarTlebrivi kvleva qarTul samarTalTan, yuradReba gadatanili iqneba germanul 

mowesrigebaze. vfiqrob, „ucxouri institutis” gacnoba SedarebiTsamarTlebrivi kv-

levis gareSec saintereso da Rirebuli unda iyos qarTuli samarTlisTvis. aqve minda 

aRvniSno, rom winaswari Canaweris buneba da daniSnuleba, aseve misi mimarTeba saCivarTan 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti.

1 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 184.

2 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 33. 

3 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 102.

4 saqarTvelos 2007 wlis 11 maisis kanoni #4744 - ssm I, #18, 22.05.2007w., mux.158. 
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ukve gaxda Cemi kvlevis sagani, Tumca winamdebare statiaSi aRniSnuli instituti ukve 

srulyofilad da safuZvlianad iqneba warmodgenili.5

2. winaswari Canaweris institutis arsi

2.1. winaswari Canaweris daniSnuleba da misi dacviTi funqcia

germanul samarTalSi moqmedi winaswari Canaweris instituti (Vormerkung) (§883-888) 
uZrav nivTebze uflebebis uzrunvelyofis gansakuTrebul saSualebas warmoadgens.6 igi 

uzrunvelyofs valdebulebiTsamarTlebriv moTxovnas sanivTosamarTlebriv cvlileba-

ze.7 germanul samarTalSi valdebulebiTsamarTlebrivi garigeba, romliTac warmoiSoba 

valdebulebiTsamarTlebrivi moTxovna sanivTosamarTlebrivi mdgomareobis Secvlaze 

mkacrad aris gamijnuli im garigebisagan, romelic aseT sanivTosamarTlebriv cvlile-

bas iwvevs (gamijvnis da abstraqciis principi).8 valdebulebiTsamarTlebrivi garigeba 

warmoSobs gamsxviseblis valdebulebas, rom gadasces SemZens miwis nakveTze sakuTrebis 

ufleba an daadginos mis sasargeblod SezRuduli sanivTo ufleba.9 miuxedavad gamsx-

viseblis aseTi valdebulebisa, mas mainc ar eSleba xeli, rom sxvagvaradac ganaxor-

cielos miwis nakveTze sakuTrebis uflebis gankargva.10 amis SesaZleblobas mas aZlevs 

is garemoeba, rom sajaro reestrSi mesakuTred jer kidev is aris registrirebuli. 

vinc valdebulebiTsamarTlebrivi xelSekrulebidan SeiZens uflebas sanivTo uflebriv 

cvlilebaze, misi ufleba mxolod maSin iqneba sabolood garantirebuli, roca sajaro 

reestrSi sanivTosamarTlebrivad uflebamosil pirad daregistrirdeba.11 am dromde is 

iseT uflebriv poziciaSi imyofeba, rom SesaZloa daziandes, Tuki misi saxelSekrulebo 

partniori sanivTo uflebas sxvas gadascems an sxvis sasargeblod uflebrivad datvir-

Tavs (miuxedavad imisa, rom es mis mier nasyidobis xelSekrulebiT nakisr valdebulebas 

ewinaaRmdegeba).12 miwis nakveTze nasyidobis xelSekrulebis dadebasa da mis Sesrulebas 

Soris (igulisxmeba sanivTo garigebis dadeba da registracia, romliTac sakuTreba ga-

dava myidvelze), gamyidveli, rogorc miwis nakveTis mesakuTre, jer kidev uflebamosil-

ia sxvagvaradac gankargos nivTi.13 imisTvis, rom moTxovnis kreditori xelSekrulebis 

dadebidan mesakuTred registraciamde periodSi daculi iyos, amisTvis mas kanoni wi-

naswari Canaweris saxiT droebiTi uzrunvelyofis saSualebas sTavazobs.14 winaswari 

Canaweri xelSekrulebis sawinaaRmdego gankargvebisagan icavs im pirs, romelic Tumca 

jer kidev ar aris sanivTo uflebis mesakuTre, magram aqvs valdebulebiTsamarTlebrivi 

5 ix. kvinikaZe q., uZravi nivTis garigebaze dafuZnebuli SeZena qarTul, germanul da frangul samarTalSi, 

samarTlis Jurnali, #2/2019, 116-120.

6 Kohler J., in Müko, 8. Aufl ., München, 2020, 216, Rn.1.

7 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 483. Rn.1.

8 Müller K., Gruber U. P., Sachenrecht, München, 2016, 561, Rn.2865.

9 volfi m., velenhoferi m., sanivTo samarTali, 29-e gamoc., WeWelaSvili z. (Targm.), Tb., 2016, 448, veli 1.

10 iqve.

11 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 160, Rn.1.

12 iqve.

13 Vieweg K., Werner A., Sachenrecht, 5 Aufl ., München, 2011, 483, Rn.2.

14 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 160, Rn.1.
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moTxovna mis SeZenaze.15 valdebulebiTsamarTlebriv moTxovnebs mboWavi Zala mxolod 

am samarTlebrivi urTierTobis monawileebs Soris aqvs da axasiaTebs is „sisuste”, rom 

kreditori veRar SeZlebs Tavisi moTxovnis ganxorcielebas, Tu SeTanxmebis sagani gava 

movalis qonebidan an movale masze gankargvis uflebas dakargavs.16 es safrTxe gansa-

kuTrebiT didia miwis nakveTTan dakavSirebul uflebebze, ramdenadac miwis nakveTze 

uflebebTan dakavSirebuli samarTlebrivi cvlilebebi, rogorc wesi, sajaro reestrSi 

registraciiT xdeba validuri, xolo registracia ki xSir SemTxvevaSi grZelvadiani pro-

ceduris Semdeg xorcieldeba.17 miwis nakveTebis SeZenasTan dakavSirebuli or aqtiani 

wesis gamo valdebulebebis erTdrouli Sesruleba, rogorc wesi, SeuZlebelia xolme.18 

Sualeduri faza valdebulebiTsamarTlebriv garigebasa da registracias Soris risks 

warmoadgens SemZenisTvis.19 marTalia, mas aqvs saxelSekrulebo moTxovna uflebis gad-

acemaze, magram es ar gamoricxavs miwis nakveTze aramesakuTre piris sanivTo gankargvebs 

an mesame piris iZulebiT gankargvebs.20 manam, sanam SemZenis mesakuTred registracia 

moxdeba, mas mxolod valdebulebiTsamarTlebrivi moTxovna aqvs sanivTo poziciaze.21   

gamsxvisebeli masTan mxolod valdebulebiTsamarTlebrivad aris dakavSirebuli da gan-

kargvebis ganxorcieleba sxva pirebis mimarT jer kidev SeuZlia. winaswari Canaweris arsi 

SemZenisTvis swored, misi kuTvnili sanivTo poziciis miRebis garantirebaa.22 

winaswari Canaweris samarTlebrivi buneba dRemde sadavoa.23 davas misi hibriduli 

buneba warmoSobs, romelic Tanabrad Seicavs sanivTo da valdebulebiTsamarTlebriv 

elementebs.24 iuridiul literaturaSi mis orsaxovan bunebaze saubroben da mas, ro-

gorc sanivTo, ise valdebulebiTsamarTlebrivi elementebisgan Seqmnil movlenad ganix-

ilaven.25 zogierTi maTgani mas sanivTo uflebad Tvlis.26 sxvebi ki masSi mxolod sajaro 

reestris aRniSvnas xedaven,27 romelsac samarTlebrivi xasiaTi ar aqvs.28 arsebobs mosaz-

rebac, romlis mixedviTac winaswari Canaweri sanivTosamarTlebriv poziciaze samomavlo 

uflebis miRebis molodinia.29 dResdReobiT, moqmedi gabatonebuli azri ki winaswar 

15 Kohler J., in Müko, 7. Aufl ., München, 2017, 207, Rn.8.

16 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 150, Rn.1.

17 iqve. 

18 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 259, Rn.869.

19 iqve, 260, Rn.870.

20 iqve.

21 kvinikaZe q., uZravi nivTis garigebaze dafuZnebuli SeZena qarTul, germanul da frangul samarTalSi, samar-

Tlis Jurnali, #2/2019, 117. 

22 iqve. 

23 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 151, Rn.4; Kohler J., in 
Müko, 8. Aufl ., München, 2020, 217, Rn.5; Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 160, Rn.1.

24 Kohler J., in Müko, 8. Aufl ., München, 2020, 217, Rn.5; Prinz W., Der gutgläubiger Vormerkungserwerb und seine rechtlichen Wir-
kungen, Bd./Vol.785, 1989, 5.

25 Kohler J., in Müko, 7. Aufl ., München, 2017, 205, Rn.5.

26 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 151, Rn.4.

27 iqve. 

28 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 284, Rn.944.

29 iqve. 
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Canawers garkveuli saxis uzrunvelyofis saSualebad miiCnevs.30 gabatonebuli Sexed-

ulebis Tanaxmad, winaswari Canaweri ar aris sanivTo ufleba, Tumca am ukanasknelTan 

axlos dgas.31 winaswari Canaweri ar aris namdvili sanivTo ufleba, aramed garkveuli 

saxis uzrunvelyofis saSualebaa, romelic personaluri moTxovnebis dacvas emsaxureba, 

romelsac garkveuli mimarTulebebiT sanivTo moqmedebis Zala aqvs da amgvarad, uaxlo-

vdeba sanivTo uflebis bunebas.32 

2.2. winaswari Canaweris aqcesoruli buneba

winaswari Canaweri moTxovnidan gamomdinare moTxovnis uflebis uzrunvelyofas em-

saxureba da samarTlebrivad am moTxovnis uflebasTan aris dakavSirebuli.33 amdenad, 

igi warmoadgens aqcesoruli uzrunvelyofis saSualebas, rac niSnavs imas, rom misi ar-

sebobisTvis (misi namdvilobisaTvis) aucilebelia namdvili moTxovnis arseboba.34 igi mx-

olod im SemTxvevaSi da mxolod manamde SeiZleba arsebobdes, sanam arsebobs moTxovnis 

ufleba.35 winaswari Canaweris aqcesoruli buneba yvelaze did mniSvnelobas winaswari 

Canaweris gadacemisas iZens.36 Tuki ar warmoiSoba moTxovna, ar warmoiSoba winaswari 

Canaweric, miuxedavad misi sajaro reestrSi registraciisa.37 Tuki amoiSleba moTxovna, 

winaswari Canaweric aRar iarsebebs, miuxedavad imisa, rom SesaZloa is sajaro reestrSi 

ar iyos amoSlili.38 orive SemTxvevaSi sajaro reestri araswori iqneba.39 winaswari Canaw-

eri mWidrod aris dakavSirebuli uzrunvelyofil moTxovnasTan da mis namdvilobazea 

damokidebuli.40 winaswari Canaweri ver SeZlebs im moTxovnis uzrunvelyofas, romelic 

ar arsebobs.41 amdenad, mniSvnelovania, rom uzrunvelyofili moTxovna namdvilad iyos 

warmoSobili da aseve namdvilad agrZelebdes arsebobas.42 

winaswari Canaweris aqcesoruli buneba niSnavs ara mxolod imas, rom winaswari Canaw-

eri ar warmoiSoba, roca ar warmoiSoba uzrunvelyofili moTxovna an, roca moTxovna 

30 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 151, Rn.4.

31 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), Ca-

CaniZe e., ToTlaZe l. (red.) Tb., 2014, 674, veli 2.

32 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 362. Rn.44.

33 Wolf M., Wellenhofer M., Sachenrecht, 32.Aufl ., 2017, 281, Rn.32.

34 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 267, Rn.894. magaliTad, Tu mxareebi notarialurad damow-

mebuli dokumentSi nasyidobis araswor fass miuTiTeben da daaregistrireben winaswar Canawers, maSin damow-

mebuli dokumenti, rogorc moCvenebiTi garigeba iqneba baTili (§117), xolo realurad sasurveli garigeba _ 

formis daucvelobis gamo baTili (§311 b I 1). amdenad, myidvelis ufleba gadacemaze ar warmoiSoba da Sesabam-

isad, registrirebuli winaswari Canaweric aranamdvili iqneba. iqve, 264, Rn.884; Vieweg K., Werner A., Sachenrecht, 5 
Aufl ., München, 2011, 486, Rn.5.

35 volfi m., velenhoferi m., sanivTo samarTali, 29-e gamoc., WeWelaSvili z. (Targm.), Tb., 2016, 452, veli 6.

36 Vieweg K., Werner A., Sachenrecht, 5 Aufl ., München, 2011, 486, Rn.5.

37 Reiner L., Gesetz BGB, Immobilienrecht Kommentar, 2.Aufl ., 2016, 1016, Rn2.

38 iqve.

39 iqve. 

40 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 160, Rn.1.

41 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 29. Rn.36.

42 iqve. 
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iSleba, iSleba winaswari Canaweric, aramed imasac, rom uzrunvelyofil moTxovnasTan 

erTad gadadis winaswari Canaweric.43 winaswari Canaweris aqcesorulobis gamoxatulebaa 

isic, rom mis mier uzrunvelyofili moTxovnis SesrulebiT is kanonis ZaliT iSleba,44 

rac niSnavs imas, rom mis amosaSlelad ar aris saWiro mxareTa SeTanxmeba, igi avtomatu-

rad wyvets moqmedebas, misi moqmedebis Zalis dakargvaze raime SeTanxmebis gareSe.

2.3. winaswari Canaweris sawinaaRmdego gankargvebis relatiuri 
aranamdviloba

winaswari Canaweris sawinaaRmdegod ganxorcielebul gankargvebs relatiuri aranam-

dviloba axasiaTebT.45 relatiurad aranamdvilia gankargva, romelic winaswari Canawer-

is registraciis Semdgom ganxorcielda da romelic gavlenas axdens uzrunvelyofil 

moTxovnaze.46 relatiuri aranamdviloba vlindeba im TaviseburebaSi, rom gankargva mx-

olod uflebamosili piris mimarT aris aranamdvili.47 mniSvnelovania imis xazgasma, rom 

gankargva aranamdvilia mxolod uflebamosili piris mimarT (anu im piris mimarT, romlis 

sasargeblodac registrirebulia winaswari Canaweri) da ara sxva pirebis mimarT da Tanac 

aseTi gankargva aranamdvilia im farglebSi, romlebSic igi xels SeuSlida moTxovnis 

uflebis ganxorcielebas an uaryofiTad imoqmedebda masze. relatiuri aranamdviloba 

mas axasiaTebs imdenad ramdenadac, is samarTlebrivi Zalis armqonea mxolod uflebamo-

sili piris mimarT anu uflebis SeZena mxolod im piris mimarT iqneba aranamdvili, rom-

lis sasargeblodac ganxorcielebulia winaswari Canaweri.48 amasTan, gankargvebi aranam-

dvilia mxolod im farglebSi, ra farglebSic is zegavlenas moaxdens uzrunvelyofil 

moTxovnaze.49 winaswari Canaweris relatiur aranamdvilobaze saubrisas xazgasasmelia is 

momenti, rom winaswari Canaweris registraciis Semdeg ganxorcielebuli gankargvebi a 
priori aranamdvili ar aris; aranamdvili is xdeba mxolod im moculobiT, ra moculobiTac 

is zegavlenas moaxdens uzrunvelyofili moTxovnis ganxorcielebaze an uaryofiTad 

imoqmedebs masze. gankargvebSi igulisxmeba yvela garigeba, romlebic uSualod arian 

mimarTulni arsebul uflebaze moaxdinon zemoqmedeba - Secvalon igi, uflebrivad dat-

virTon an gaauqmon.50 winaswari Canaweri moqmedebs aseve im gankargvebis mimarT, romlebic 

xorcieldeba iZulebiTi aRsrulebis an yadaRis dadebis gziT an gakotrebis mmarTvelis 

mier.51 gadaxdisuunarobis saqmis warmoebis gaxsna ar axdens zegavlenas winaswar Canaw-

erze.52 igi Tavis funqcias gadaxdisuunarobis saqmis warmoebis procesSic asrulebs.53 

43 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 166, Rn.14.

44 Vieweg K., Werner A., Sachenrecht, 5 Aufl ., München, 2011, 486, Rn.5.

45 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 276, Rn.921. normirebulia bgb-s §883 (2)-eSi.

46 iqve, Rn.922.

47 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002,172. Rn.35.

48 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 164, Rn.57.

49 iqve, Rn.58.

50 iqve, Rn.59.

51 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 276, Rn.922.

52 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002,173. Rn.39.

53 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 280, Rn.932.
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amdenad, winaswari Canaweris moqmedebis mTavari Zala mdgomareobs imaSi, rom winaswari 

CanaweriT uzrunvelyofili moTxovna daculia Semdgomi garigebismieri da iZulebiTi 

gankargvebisagan (winaswari Canaweris e.w. eliziuri moqmedebis Zala (ElisonskraŌ )).54 
winaswari Canaweri ar warmoadgens gankargviT SezRudvas §878, 892-is gagebiT da, am-

denad, arc sajaro reestris blokirebas iwvevs.55 sxva sityvebiT rom vTqvaT, miuxedavad 

imisa, rom sajaro reestrSi winaswari Canaweria registrirebuli, ris gamoc am winaswari 

Canaweris sawinaaRmdego gankargvebi baTilia im piris mimarT, romlis sasargeblodac 

registrirebulia is, es ar niSnavs imas, rom registirebul uflebasTan dakavSirebuli 

gankargvebis ganxorcieleba SeuZlebelia da rom aseTi gankargvebi sajaro reestris mo-

nacemebs arasworad aqcevs. sajaro reestri winaswari Canaweris sawinaaRmdego gankargve-

bis registraciiT aranamdvili ar xdeba.56 im SemTxvevaSi Tu winaswari CanaweriT uzrunve-

lyofili moTxovna gabaTildeba, maSin SemdgomSi registrirebuli ufleba amoqmeddeba.57 

winaswari Canaweris institutis moqmedebis Zalisa da farglebis ukeT gasaazreblad 

warmovidginoT aseTi SemTxveva: E-m mihyida K-s miwis nakveTi da mis sasargeblod daad-

gina winaswari Canaweri. amis Semdgom, E-m isev mihyida miwis nakveTi D-s, romelic mesaku-

Tred daregistrirda sajaro reestrSi. kiTxva mdgomareobs SemdegSi: warmoadgens Tu 

ara D mesakuTres nebismieri mesame pirisaTvis? pasuxia, diax. D gaxda mesakuTre da mesame 

pirebis mxridan is aRqmul unda iqnes, rogorc mesakuTre. ratom SeiZina D-m am SemTxveva-

Si sakuTreba? imitom, rom mxareebs Soris daido xelSekruleba, E isev mesakuTre iyo da 

moxda registracia. samive winapiroba saxeze iyo imisTvis, rom D mesakuTre gamxdariyo. 

winaswari Canaweri ar abrkolebs D-sTvis sakuTrebis SeZenas da E-s arauflebamosilebas 

ar iwvevs. winaswari Canaweri uzrunvelyofs mxolod K-s moTxovnas sakuTrebis gadace-

maze da is ar cvlis jer kidev arsebul sanivTo mdgomareobas. winaswari Canaweris miuxe-

davad, E jer kidev rCeba mesakuTred da, Sesabamisad, rogorc uflebamosil pirs SeuZlia 

D-s sakuTreba gadasces. D mxolod K-s mimarTac ar gaxda mesakuTre. D-s sakuTrebis 

SeZena daazianebda K-s sakuTrebis SeZenas, Sedegad D-s sakuTrebis SeZena K-s mimarT 

aranamdvilia §883 II-is Sesabamisad. K-sTvis D ar gamxdara mesakuTre. swored, amaSi ga-

moixateba winaswari Canaweris relatiuri moqmedebis Zala. gankargvebi samarTlebrivi 

Zalis armqonea ara zogadad, aramed mxolod uflebamosili piris mimarT anu im piris 

mimarT vis sasargeblodac registrirebulia winaswari Canaweri da mxolod im moculo-

biT, rac uaryofiTad imoqmedebda masze. am yvelafris wakiTxvis Semdeg goneba SesaZloa 

isev im azrs utrialebdes, rom Tuki piri mesakuTre gaxda, maSin rogor ar gaxda is me-

sakuTre vinmesTvis? es azri Tavidan unda amovigdoT D mesakuTre gaxda yvelasTvis gar-

da K-si da isic mxolod im farglebSi, ra farglebSic es K-ze uaryofiTad imoqmedebs. 

K-sTvis mniSvnelovania, rom is nayidi miwis nakveTis mesakuTred daregistrirdes, magram 

reestrSi D aris mesakuTred registrirebuli. imisTvis, rom K daregistrirdes mesaku-

Tred, aucilebelia dados man SeTanxmeba E-sTan sakuTrebis gadacemaze, radgan misTvis 

mesakuTre isev E-a. Semdeg unda moxdes Sesworeba (§888 I) da bolos K-s mesakuTred reg-

istracia. yuradReba unda mivaqcioT im garemoebas, rom mTeli am periodis ganmavlobaSi 

sajaro reestri sworia! is arasworia mxolod K-sTvis, radgan D misTvis arasworad iyo 

54 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 97. Rn.135.

55 Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 161, Rn.2.; Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 
2006, 274, Rn.916.

56 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 276, Rn.923.

57 iqve. 
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mesakuTred registrirebuli. gamomdinare iqedan, rom sajaro reestri swori iyo, amde-

nad dauSvebelia gamoyenebul iqnes §894 D-s winaaRmdeg anu dauSvebelia mas moeTxovos 

sajaro reestris Canaweris Sesworeba. mas moTxovna mxolod §888 I-is mixedviT unda 

waredginos!58 

2.4. winaswari Canaweris keTilsindisieri SeZena

germanuli samoqalaqo samarTali icnobs winaswari Canaweris e.w. pirveladi da meo-

radi anu derivatiuli keTilsindisieri SeZenis instituts. gamomdinare iqedan, rom aR-

niSnuli instituti qarTuli samarTlisaTvis ucxoa, Sesabamisad, erTi SexedviT, SesaZloa 

damabneveli aRmoCndes misi konstruqcia, ramac gaarTulos am institutis daniSnulebis 

gageba, rasac aseve xels uwyobs gamosayenebel normaTa mravalferovneba da gansxvave-

buli midgoma samarTlis Teoriasa da praqtikaSi. davis sagans warmoadgens ara mxolod 

gamosayenebeli normebi winaswari Canaweris keTilsindisieri SeZenis legitimaciisaTvis, 

aramed, amgvari SeZenis iuridiuli SesaZleblobac ki. amdenad, imisTvis, rom kargad 

gaviazroT winaswari Canaweris e.w. pirveladi da meoradi (derivatiuli) keTilsindisieri 

SeZenis arsi, Sevecdebi winamdebare qveTavis Tema ZiriTadad praqtikuli magaliTebis 

fonze warmovadgino, riTac Teoriuli sakiTxebis gageba ufro gamartivdeba.

winaswari Canaweris keTilsindisieri pirveladi SeZena erTxmad aris aRiarebuli,59 

keTilsindisieri meoradi SeZenis SesaZlebloba ki mwvave kamaTis sagania.60 pirveladi 

SeZenis SemTxvevaSi kiTxva mdgomareobs SemdegSi: aris Tu ara pirveladi SemZeni dacvis 

Rirsi §892, 893-is mixedviT?61 ra xdeba im SemTxvevaSi, roca winaswari Canaweris SeZe-

na arauflebamosili pirisagan xdeba da SemZeni, sul mcire, winaswari Canaweris ganx-

orcielebis Sesaxeb gancxadebis wardgenis momentisTvis keTilsindisieria? magaliT-

ad, arauflebamosili A yidis miwis nakveTs keTilsindisier B-ze da mis sasargeblod 

aregistrirebs winaswar Canawers. SeiZens Tu ara B winaswar Canawers miuxedavad imisa, 

rom is arauflebamosili piris mier iyo dadgenili?62 miuxedavad imisa, rom A ar yo-

fila mesakuTre, B-s misgan nasyidobis xelSekrulebiT §433 I-ze dayrdnobiT aqvs val-

debulebiTsamarTlebrivi moTxovna miwis nakveTze sakuTrebis uflebis Seqmnis Sesaxeb.63 

is faqti, rom A ar warmoadgens mesakuTres, ar iwvevs arc valdebulebiTsamarTlebrivi 

xelSekrulebis aranamdvilobas da arc valdebulebis Sesrulebis SeuZleblobas §275 

I-is mixedviT, ramdenadac Sesruleba mesakuTris TanxmobiT an keTilsindisieri SeZenis 

gziT SesaZlebelia.64 sakuTrebis uflebis gadacemis uzrunvelsayofad winaswari Canaw-

eri daregistrirda materialurad arauflebamosili piris TanxmobiT (A), romelic, ar 

58 magaliTi aRebulia Semdegi masalidan: <hƩ p://www.bmr-jura.de/DOWNLOAD/ZVR_LE11.pdf>, 12-15, [30.10.2020], wi-
naswari Canaweris institutis kritikasTan dakavSirebiT ix., Ekkehard R., Der Schutz des VormerkungsberechƟ gten, 1994, 
29-e da Semdgomi gverdebi. 

59 gansxvavebuli SexedulebisTvis ix., Deppert, A., Der gutgläubige Erwerb der Vormerkung: Zugleich ein Beitrag zu der Lehre 
von der Rechtsnatur der Vormerkung, Diss. Frankfurt, 1970.

60 Prinz W., Der gutgläubiger Vormerkungserwerb und seine rechtlichen Wirkungen, Bd./Vol.785, 1989, 9.

61 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 285, Rn.945.

62 iqve, Rn.947.

63 iqve, Rn.948.

64 iqve.
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warmoadgenda namdvil mesakuTres da, Sesabamisad, §885 I-is gagebiT, arc im pirs, rom-

lis miwis nakveTsac an uflebasac exeboda es winaswari Canaweri.65 aseTi defeqti Ses-

aZloa mxolod §892, 893-is mixedviT, keTilsindisieri SeZenis gziT iyos daZleuli.66 

amasTan, §892-es pirdapir ver gamoviyenebT, radgan winaswari Canaweri ar aris „ufleba 

miwis nakveTze”, magram §893-is me-2 alternativis gziT misi gamoyeneba SesaZlebeli xde-

ba, ramdenadac winaswari Canaweris dadgena Seexeba garigebas, romelsac miwis nakveTTan 

relatiur sanivTo kavSiramde mivyavarT da amdenad, warmoadgens „uflebis gankargvas”.67 

miuxedavad araerTi kritikisa, sasamarTlo praqtika am msjelobas efuZneba.68 winaswari 

Canaweris pirveladi SeZena dRes ukve aRar warmoadgens davis sagans, sadavoa, mxolod 

misi Teoriuli dasabuTeba.69 

samarTlis TeoriaSi bevri avtori uaryofs winaswari Canaweris meorad keTilsindis-

ier SeZenas im samarTlebriv-konstruqciul argumentze miTiTebiT, rom saxeze ar aris 

„garigebiT” SeZena, aramed kanonis ZaliT, radgan winaswari Canaweri uzrunvelyofili 

moTxovnis daTmobiT gadadis.70 sadavoa, unda gamoiricxos Tu ara keTilsindisieri SeZe-

na maSin, roca moTxovna ar arsebobs, radgan moTxovnis keTilsindisier SeZenas germaniis 

samoqalaqo kodeqsi (SemdgomSi _ bgb) ar icnobs.71 sailustraciod, warmovidginoT aseTi 

SemTxveva: V sajaro reestrSi arasworad aris registrirebuli miwis nakveTis mesaku-

Tred. man miwis nakveTi mihyida arakeTilsindisier K-s, romelmac icis, rom V arasworad 

aris reestrSi registrirebuli. K-s sasargeblod sajaro reestrSi ganxorcielda winas-

wari Canaweri. mogvianebiT, K-m keTilsindisier A-s dauTmo V-sTan dadebuli nasyidobis 

xelSekrulebidan gamomdinare moTxovna. amasTan, V-m G-s sasargeblod sajaro reestrSi 

daadgina miwis vali. roca es A-m Seityo, moiTxova G-sgan Tanxmoba sajaro reestridan 

miwis valis amoSlaze. aqvs Tu ara A-s aseTi moTxovnis ufleba?72 sanam kazusis amoxsnas 

gavagrZelebT, mniSvnelovania yuradReba gavamaxviloT Semdeg mocemulobaze: V realu-

rad ar aris mesakuTre, K arakeTilsindisieria, A keTilsindisieria, G keTilsindisieria. 

winaswari Canaweris e.w. pirveladi keTilsindisieri SeZena uproblemod aris SesaZlebe-

li, rac niSnavs imas, rom Tuki K iqneboda keTilsindisieri, is keTilsindisierad SeiZenda 

V-sgan winaswar Canawers. ramdenadac pirveladi SeZena CaiSala K-s arakeTilsindisierebis 

gamo, gadavawydiT mesame piris mier e.w. meoradi (derivatiuli) keTilsindisieri SeZenis 

problemas (saubaria A-ze). SesaZlebelia, A-s hqondes G-s mimarT moTxovna miwis valis 

amoSlaze §888 I, 883 II 1-is mixedviT, amisTvis aucilebelia, rom A iyos winaswari Canaw-

eris mesakuTre. A-s SesaZloa SeeZina K-sgan winaswari Canaweri moTxovnis daTmobis gziT 

§401 I, 398-is Sesabamisad. winaswari Canaweri moTxovnis aqcesorulia, amdenad faqto-

brivad xdeba ara winaswari Canaweris SeZena, aramed mis mier uzrunvelyofili moTxovnis, 

winaswari Canaweri ki kanonis ZaliT mihyveba mas (§401 I). A-m K-s kanonis formalur moTx-

65 iqve.

66 iqve, 285-286, Rn.948.

67 iqve, 286, Rn.948.

68 iqve, Rn.949. miTiTebuli sasamarTlo praqtika: BGH NJW 1957, 1229; NJW 1972, 434 = DNotZ 1972, 365; BGH NJW 

1981, 446 = DNotZ 1981, 179.

69 Prinz W., Der gutgläubiger Vormerkungserwerb und seine rechtlichen Wirkungen, Bd./Vol.785, 1989, 13.

70 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), 

CaCaniZe e., ToTlaZe l. (red.) Tb., 2014, 683, veli 4.

71 Wolf M., Wellenhofer M., Sachenrecht, 32.Aufl ., 2017, 298, Rn.34.

72 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 365. Rn.47.
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ovnaTa dacviT gadasca moTxovna, romelsac Tan gahyva winaswari Canaweric. ramdenadac 

V ar yofila namdvili mesakuTre, rac icoda K-m, amdenad uflebamosilebis naklis gamo 

namdvili winaswari Canaweri ver iarsebebs. saxeze ar aris pirveladi keTilsindisieri 

SeZena, radgan K arakeTilsindisieri iyo. amdenad, ar arsebobs K-s sasargeblod winaswari 

Canaweri, romelsac moTxovnis daTmobis farglebSi is A-s gadascemda. sakiTxavia, ramde-

nadac A keTilsindisieri iyo, xom ar SeiZens is winaswar Canawers keTilsindisierad §892 

I, 893 me-2 alternativis mixedviT?73 warmodgenil magaliTSi saxezea ukve meoradi SeZenis 

problematika. meoradi SeZenis dros adgili aqvs winaswari CanaweriT uzrunvelyofili 

moTxovnis daTmobas, ra drosac §401-es Tanaxmad, winaswari Canaweri kanonis ZaliT ga-

dadis cesionerze. gansaxilvel magaliTSi K rom yofiliyo keTilsindisieri, is SeiZenda 

winaswar Canawers da, Sesabamisad, rogorc uflebamosili ise gaasxvisebda, rac ar ga-

moiwvevda A-s keTilsindisieri SeZenis SesaZleblobis Semowmebis aucileblobas, magram 

radgan K arakeTilsindisieria, xolo A keTilsindisieri, romelic imsaxurebs dacvas, ro-

gorc samoqalaqo brunvis keTilsindisieri monawile, amdenad saWiroa ganvixiloT yvela 

varianti, romelic A-s SesaZleblobas miscems SeinarCunos SeZenili, magram es interesTa 

gonivruli dabalansebis pirobebSi unda gakeTdes da Tanac ise, rom samarTlebrivma ms-

jelobam Sesabamisi iuridiuli safuZveli ar dakargos. es niSnavs imas, rom normebi unda 

gvaZlevdnen A-s sasargeblod gadawyvetilebis miRebis SesaZleblobas. sakiTxi mdgomare-

obs imaSi, SeuZlia Tu ara cesioners Tumca, sajaro reestrSi registrirebuli, magram 

faqtobrivad aranamdvilad warmoSobili winaswari Canaweris keTilsindisieri SeZena?74 

meoradi SeZena Seexeba Tumca, registrirebuli, magram ararsebuli winaswari Canaweris 

SeZenas.75 

meoradi SeZenis dros aucilebelia cedents hqondes uflebamosileba gankargos 

moTxovna.76 Tuki ar arsebobs winaswari CanaweriT uzrunvelyofili moTxovna, maSin aqce-

sorulobis gamo keTilsindisieri meoradi SeZena gamoiricxeba.77 cesiis dros garigebi-

smieri gankargva xdeba moTxovnasTan mimarTebiT, winaswari Canaweri moTxovnas kanonis 

ZaliT miyveba.78 Tuki ar iarsebebs uzrunvelyofili ufleba, ra Tqma unda, isic ver 

gadaecema.79 §892 icavs mxolod garigebismier SeZenas. es am SemTxvevaSi problematuri 

xdeba imdenad ramdenadac winaswari Canaweri SeiZineba ara garigebis gziT, aramed kanonis 

ZaliT. winaswari Canaweris derivatiuli SeZena ar aris garigebismieri bunebis, aramed is 

aris kanonis ZaliT SeZenis Sedegi.80 am dasabuTebidan gamomdinare, gabatonebuli azri 

ar uSvebs SesaZleblad winaswari Canaweris meorad keTilsindisier SeZenas im argumen-

tze dayrdnobiT, rom §892 mxolod garigebaze dafuZnebul SeZenas icavs da amdenad, mis 

gamoyenebas gamoricxavs §401-esTan mimarTebiT,81 Tumca sasamarTlo praqtika dasaSvebad 

73 iqve.

74 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 287, Rn.952.

75 Prinz W., Der gutgläubiger Vormerkungserwerb und seine rechtlichen Wirkungen, Bd./Vol.785, 1989, 8.

76 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 287, Rn.953.

77 iqve.

78 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 365. Rn.47.

79 iqve, 363. Rn.45.

80 Wolf M., Wellenhofer M., Sachenrecht, 32.Aufl ., 2017, 300, Rn.36.

81 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, Rn. 58; Kohler J., in Müko, 8. Aufl ., Münc-
hen, 2020, Rn.73; Wilhelm SachenR Rn.2263.
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miiCnevs winaswari Canaweris meorad keTilsindisier SeZenas.82 umaRlesma federalurma 

sasamarTlom dauSva meoradi keTilsindisieri SeZena im dasabuTebiT, rom SemZenis dacvis 

aucilebloba, romelic sajaro reestrs endoba, ar unda iqnes uaryofili”.83 winaswari 

Canaweris SemZenic Cveulebriv sargeblobs sajaro reestris sajaro ndobis dacviT.84 im 

pirisgan, romelic arasworad aris mesakuTred registrirebuli sajaro reestrSi, Sesa-

Zlebelia §892-is mixedviT, keTilsindisierad iqnes SeZenili ara mxolod miwis nakveTi, 

aseve Sesabamisi winaswari Canaweric.85

3. protestis daniSnuleba da misi moqmedebis Zala

SesaZloa, moxdes isec, rom sajaro reestris Canaweri iyos usworo anu reestrSi 

asaxuli iuridiuli mdgomareoba ar Seesabamebodes realurad arsebul samarTlebriv 

mdgomareobas.86 aseT dros, unda moxdes reestris usworobis gasworeba, romelic miiR-

weva §894-iT dadgenili wesiT - piri, romlis uflebac ar aris an arasworad aris reg-

istrirebuli, iTxovs Tanxmobas Canaweris Sesworebaze im pirisagan, romlis uflebasac 

aseTi Sesworeba exeba.87 im SemTxvevaSi, Tu arasworad registrirebuli piri ar daTanxm-

deba Canaweris Sesworebas, maSin aseTi Sesworeba moxdeba saCivris gziT.88 protesti anu 

igive saCivari (Widerspruch) icavs mesakuTres sanivTo uflebis dakargvisgan. 

ramdenadac sajaro reestris Canaweri warmoSobs ndobas, ris gamoc SesaZloa nam-

dvilma mesakuTrem dakargos sakuTreba, amdenad aucilebelia arsebobdes raime dam-

cavi meqanizmi saimisod, rom mesakuTrem daicvas Tavi sakuTrebis uflebis dakargvis-

gan.89 aseT TavdacviT saSualebas warmoadgens saCivari,90 romelic uflebis mesakuTres 

uflebis dakargvis safrTxeebisgan swrafad moqmedi dacviT uzrunvelyofs.91 saCivris 

instituti gamoricxavs saCivris Semtani pirisTvis saziano gankargvebis ganxorcielebis 

SesaZleblobas.92 misi winapirobaa mimdinared arsebuli sajaro reestris araswori Canaw-

eri miwis nakveTTan dakavSirebul uflebebze an Sesabamis gankargviT SezRudvebze, ris 

gamoc mosalodnelia uflebis dakargva §892-is Sesabamisad, mesame piris mier am uflebis 

82 Müller K., Gruber U. P., Sachenrecht, München, 2016, 583, Rn.2869. miTiTebuli sasamarTlo praqtika: BGHZ 25, 16 (23f) = 
NJW 1957,1229 = JZ 1957,627 (628). literaturaSi aRniSnuli sasamarTlo praqtika gakritikebulia, iqve, Rn.2970.

83 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), Ca-

CaniZe e., ToTlaZe l. (red.) Tb., 2014, 683, veli 4.

84 Wolf M., Wellenhofer M., Sachenrecht, 32.Aufl ., 2017, 297, Rn.33.

85 iqve. 

86 kvinikaZe q., uZravi nivTis garigebaze dafuZnebuli SeZena qarTul, germanul da frangul samarTalSi, samar-

Tlis Jurnali, #2/2019, 120.

87 iqve. 

88 Müller K., Gruber U. P., Sachenrecht, München, 2016, 507, Rn.2583.

89 sirdaZe l., sajaro reestris Canaweris winaaRmdeg Setanili saCivari, SedarebiTi samarTlis Jurnali, 

#1/2020, 7.

90 iqve. 

91 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 253, Rn.61.

92 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi _ „nodar dvali saqarTvelos 

parlamentis winaaRmdeg“ _ analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis Jurnali, 

#1/2019, 3. 
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keTilsindisieri SeZenis gamo.93 saCivari ar ambobs, rom sajaro reestris Canaweri aras-

woria, is mxolod im SemTxvevis uzrunvelyofas emsaxureba, Tuki is marTla araswori 

aRmoCndeba.94 saCivari ar asworebs araswor Canawers, aramed mimarTulia aseTi Canaweris 

gamosworebisaken.95 Tviseba, rac saCivars axasiaTebs da rac mis xasiaTs qmnis, aris saja-

ro reestris kanonismieri prezumfciis gauqmeba.96 registrirebuli saCivari §892 (1)-is 

mixedviT gamoricxavs prezumfcias da, Sesabamisad, xels uSlis keTilsindisier SeZenas.97 

mas Semdeg, rac sajaro reestris Canaweris sisworis sawinaaRmdegod registrirebul 

iqneba protesti, am momentidan sadavo ufleba aRar SeiZleba keTilsindisieri SeZenis 

sagani iyos.98 Tuki saCivari amoiSleba, maSin keTilsindisier SemZens SeuZlia ise moiqces, 

TiTqos saCivari arc arasodes yofila wardgenili.99 mis sasargeblod ganxorcielebuli 

gankargvebi ukuqceviTi ZaliT namdvili iqneba.100 sadavoa, iqneba Tu ara gankargva namd-

vili, roca SemZenma icis, rom saCivari arasworad iqna amoSlili.101 Tuki SemZenma icis, 

rom saCivari arasworad aris amoSlili, es mas arakeTilsindisierebaSi eTvleba da iwvevs 

igive Sedegs, rasac gamsxviseblis aramesakuTreobasTan dakavSirebuli codna.102 prezum-

fciis gamosaricxad norma ar adgens raime damatebiT pirobas, maT Soris arc SemZenis 

codnis valdebulebas. registrirebuli protesti aqarwylebs sajaro reestris sajaro 

ndobas maSinac, roca SemZenma mis Sesaxeb araferi icis.103 aqedan gamomdinareobs saCivris 

moqmedebis abstaqtuli Zala.104 

imisTvis, rom saCivarma Seasrulos Tavis funqcia, aucilebelia, rom is uSualod 

uflebamosili piris sasargeblod iyos registrirebuli, sxva SemTxvevaSi keTilsindis-

ieri SeZena SesaZlebeli iqneba.105 personaluri TvalsazrisiT, moqmedia mxolod saja-

ro reestris Canaweris Sesworebis uflebis namdvili mflobelis mier registrirebuli 

93 Kohler J., in Müko, 8. Aufl ., München, 2020, 379, Rn.3.

94 Wilhelm J., Sachenecht, 6 Aufl ., Berlin/Boston, 2019, 411, Rn.688.

95 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi – „nodar dvali saqarTvelos 

parlamentis winaaRmdeg“ – analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis Jurnali, 

#1/2019, 3.

96 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 374. Rn.4.

97 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi – „nodar dvali saqarTvelos 

parlamentis winaaRmdeg“ – analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis Jurnali, 

#1/2019, 3.

98 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 224, Rn.53.

99 iqve, 225, Rn.56.

100 iqve. 

101 iqve. 

102 sirdaZe l., sajaro reestris Canaweris winaaRmdeg Setanili saCivari, SedarebiTi samarTlis Jurnali, 

#1/2020, 12.

103 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), 

CaCaniZe e., ToTlaZe l. (red.) Tb., 2014, 681, veli 8.

104 sirdaZe l., sajaro reestris Canaweris winaaRmdeg Setanili saCivari, SedarebiTi samarTlis Jurnali, 

#1/2020, 11.

105 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), 

CaCaniZe e., ToTlaZe l. (red.) Tb., 2014, 681, veli 8; Stürner R., in Soergel BGB, Sachenrecht 1, Band 14, StuƩ gart, 2002, 203, 
Rn.27.; Bauer F., Stürner R., Sachenrecht, 18.Aufl ., München, 2009, 227, Rn.23.
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saCivari.106 uflebamosili piris sasargeblod protestis registraciis moTxovna aris 

dauwereli winapiroba,107 rac niSnavs imas, rom marTalia kanonis teqsti pirdapir ar miu-

TiTebs am moTxovnaze, magram is misgan gamomdinareobs. amdenad, Tu saCivari Setanilia 

im piris mier, romelic sinamdvileSi ar aris mesakuTre, namdvili mesakuTre mainc dakar-

gavs sakuTrebas mesame piris mier keTilsindisieri SeZenis gamo, radgan sxva piris mier 

daregistrirebuli saCivari mas ver daicavs.108 

saCivari ar abrkolebs samarTlebrivi gankargvebis ganxorcielebis SesaZleblobas.109 

igi arc sanivTo uflebaa da arc gankargvis uflebamosilebis SezRudva §892 1 2 da 894-is 

gagebiT.110 amasTan, roca saCivriT uzrunvelyofili ufleba arsebobs, sadavo uflebis 

gankargvebi absoluturad aranamdvilia, gansxvavebiT winaswari Canaweris dros ganxor-

cielebuli gankargvebisgan, romlebic mxolod relatiurad aris aranamdvili.111 

sainteresoa, ra droidan da ra dromde axerxebs saCivari uflebis mesakuTris dacvas. 

saCivari moqmedebs mxolod mas Semdeg, rac moxdeba misi registracia.112 §892 (2)-is mixed-

viT, Tu uflebis SeZenisaTvis saWiroa registracia, maSin SemZenis mier usworobis Ses-

axeb cnobis mimarT gadamwyvetia registraciis ganacxadis Setanis dro. es wesi saCivarze 

ar vrceldeba.113 is keTilsindisier SeZenas maSinac gamoricxavs, roca mxolod mas Semdeg 

daregistrirdeba, rac registraciis Sesaxeb ganacxadi ukve gakeTebuli iyo.114 maSasadame, 

SesaZloa, saCivari mas Semdeg daregistrirdes, roca SemZens uflebis registraciaze aqvs 

ganacxadi wardgenili, magram saCivari iqneba upiratesi da is gamoricxavs keTilsindisi-

er SeZenas imis miuxedavad, rom jer uflebis registraciaze iqna ganacxadi wardgenili. 

protestis gauqmeba (amoSla) xdeba protestis warmdgeni piris surviliT an moTx-

ovnis uzrunvelyofis Sesaxeb sasamarTlos ganCinebis gauqmebiT.115 protestis gauqmebiT 

wydeba misi moqmedeba, romelic mimarTuli iyo sajaro reestris kanonismieri prezumf-

ciis winaaRmdeg da emsaxureboda Canaweris Sesworebis SesaZlo moTxovnis uzrunvelyo-

fas.116 Sesabamisad, is gankargvebic, romlebic registrirebulma arauflebamosilma pirma 

protestis arsebobis periodSi ganaxorciela, namdvilia.117 

106 Kohler J., in Müko, 8. Aufl ., München, 2020, 386, Rn.26. magaliTisTvis ix.: kropholeri i., germaniis samoqalaqo 

kodeqsi, saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), CaCaniZe e., ToTlaZe l. (red.) Tb., 2014, 681, 

veli 8.

107 Müller K., Gruber U. P., Sachenrecht, München, 2016, 550, Rn.2820.

108 sirdaZe l., sajaro reestris Canaweris winaaRmdeg Setanili saCivari, SedarebiTi samarTlis Jurnali, 

#1/2020, 12.

109 Müller K., Gruber U. P., Sachenrecht, München, 2016, 509, Rn.2592.

110 Kohler J., in Müko, 8. Aufl ., München, 2020, 385, Rn.20.

111 iqve, 386, Rn.26.

112 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi _ „nodar dvali saqarTvelos 

parlamentis winaaRmdeg“ _ analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis Jurnali, 

#1/2019, 4; Kohler J., in Müko, 8. Aufl ., München, 2020, 386, Rn.25.

113 qiuzi t., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi _ „nodar dvali saqarTvelos 

parlamentis winaaRmdeg“ _ analizi germanuli samarTlis perspeqtividan, SedarebiTi samarTlis Jurnali, 

#1/2019, 4.

114 iqve. 

115 Wilhelm J., Sachenecht, 6 Aufl ., Berlin/Boston, 2019, 411, Rn.688.

116 iqve. 

117 iqve. 
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4. winaswari Canaweris da protestis urTierTmimarTeba

rac Seexeba, protestisa da winaswari Canaweris urTierTmimarTebas, aucilebelia 

maTi erTmaneTisagan gamijvna miznobrivi daniSnulebidan gamomdinare. protesti unda 

ganvasxvavoT winaswari Canawerisagan, romelic samarTlebrivi cvlilebis ganxorcielebis 

moTxovnis uzrunvelyofas emsaxureba.118 arc winaswari Canaweri da arc saCivari ar war-

moadgenen sanivTo uflebebs miwis nakveTze, aramed garkveuli saxis uzrunvelyofis 

saSualebebs garkveuli sanivTo moqmedebis ZaliT.119 saCivari (protesti) gvaZlevs in-

formacias sajaro reestris Canaweris usworobis Sesaxeb varaudisaTvis, xolo winaswari 

Canaweri ki gvatyobinebs samarTlebrivi mdgomareobis cvlilebis mosalodnelobas.120 wi-

naswari Canaweri uzrunvelyofs valdebulebiTsamarTlebriv moTxovnas sanivTosamarT-

lebriv cvlilebaze, maSin, roca saCivari ukve arsebuli sanivTo uflebis dacvas em-

saxureba.121 saCivari aprotestebs sajaro reetris Canawers da amiT varaudobs sajaro 

reestris Canaweris Sesworebis aucileblobas, winaswari Canaweri ki winaswarmetyvelebs 

sanivTosamarTlebrivi mdgomareobis samomavlo cvlilebas da am gziT TvalsaCinos xdis 

aseTi samarTlebrivi cvlilebis SesaZleblobas.122 rogorc saCivari, ise winaswari Canaw-

eri orive uflebis dacvas emsaxureba, saCivari icavs arsebul uflebas, winaswari Canaw-

eri - samomavlos, Sesabamisad, maTi gamoyenebis winapirobebi sxvadasxvaa da, rogorc 

wesi, sajaro reestrSi erT-erTi maTgani registrirdeba imis gaTvaliswinebiT arsebuli 

Tu samomavlod SesaZeni uflebis dacva xdeba. imisTvis rom, winaswarma Canawerma da 

protestma moqmedebis Zala SeiZinos, aucilebelia maTi sajaro reestrSi registracia, 

Tumca isini dacviT funqcias ara uSualod registraciis momentidan, aramed gancxadebis 

wardgenis momentidanve asruleben. 

5. winaswari Canaweris mimarTeba saCivarTan - „brZola” 
upiratesobisTvis123

winaswari Canaweri da saCivari orive uzrunvelyofis mizans emsaxureba.124 maT Soris 

gansxvaveba maT miznebSia: winaswari Canaweri samomavlo uflebriv cvlilebas uzrunve-

lyofs, saCivari ki arsebul, sajaro reestris aSkarad araswor registracias an aSkarad 

arasworad ganxorcielebul uflebis amoSlas aprotestebs („winaswari Canaweri winas-

warmetyvelebs, saCivari ki aprotestebs”).125 saCivari aprotestebs sajaro reestris ar-

sebul mdgomareobas,126 winaswari Canaweri ki winaswarmetyvelebs sajaro reestris samo-

118 iqve, 406, Rn.682.

119 Schrandt M., in KEHE Grundbuchrecht Kommentar, 7.Aufl ., 2015, 673.

120 Wilhelm J., Sachenecht, 6 Aufl ., Berlin/Boston, 2019, 407, Rn.682.

121 Ring G., Griziwotz H., Keukenschrijver A., BGB Kommentar, Sachenrecht, Band 3, 3.Aufl ., Baden-Baden, 2013, 253, Rn.4.

122 Gursky K. H., in Staudinger Kommentar zum Bürgerlichen Gesetzbuch, Buch 3, Berlin, 2012, 580. Rn.20.

123 am sakiTxTan dakavSirebiT ix. aseve kvinikaZe q., uZravi nivTis garigebaze dafuZnebuli SeZena qarTul, ger-

manul da frangul samarTalSi, samarTlis Jurnali, #2/2019, 117.

124 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 281, Rn.936.

125 iqve. 

126 Vieweg K., Werner A., Sachenrecht, 5 Aufl ., München, 2011, 487, Rn.6.
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mavlo mdgomareobas.127 amasTan, SesaZloa saCivari da winaswari Canaweri erTdrouladac 

arsebobdes.128 

miuxedavad imisa, rom orive instituti damoukidebeli miznebis uzrunvelyofas em-

saxureba, miznis miRwevis gzaze isini zogierT SemTxvevaSi mainc SesaZloa gadaikveTon, 

rac maT Soris winaaRmdegobas warmoSobs. am dros unda dadgindes winaswari Canaweris 

mimarTeba saCivarTan da pasuxi gaeces kiTxvas: romeli ufro Zlieria - winaswari Canaw-

eri Tu mesakuTris mier mogvianebiT registrirebuli protesti? pasuxis gacema martivi 

ar aris gamomdinare iqedan, rom orive mxares sakmaod dasabuTebuli da angariSgasawevi 

argumentebia. am problemuri sakiTxisadmi erTgvarovan midgomas uaRresad didi praqti-

kuli mniSvneloba aqvs namdvili mesakuTris interesebis dacvis TvalsazrisiT. magaliT-

isTvis ganvixiloT Semdegi SemTxveva: daregistrirda winaswari Canaweri keTilsindis-

ieri B-s sasargeblod, ris Semdegac namdvilma mesakuTre E-m moTxovnis uzrunvelyofis 

Sesaxeb sasamarTlos ganCinebis gziT daaregistrira protesti B-s mesakuTred regis-

traciis winaaRmdeg. mogvianebiT, gamsxvisebelsa da B-s Soris daido sanivTo garigeba 

da B daregistrirda rogorc mesakuTre. warmoeSva Tu ara B-s namdvili sakuTrebis 

ufleba?129 kazusis mixedviT, namdvili mesakuTris mier saCivari wardgenil iqna winaswari 

Canaweris daregistrirebis Semdeg, magram sakuTrebis uflebis registraciamde. §892 I 

gamoricxavs keTilsindisier SeZenas sakuTrebis uflebis gadasvlamde registrirebuli 

protestis SemTxvevaSi, §883 II ki gamoricxavs winaswari Canaweris Semdgom registrirebu-

li protestis moqmedebas SemZenis mimarT.130 

azrTa sxvadasxvaobaa im sakiTxTan dakavSirebiT, aqvs Tu ara saCivars winaswari Canaw-

eris mimarT upiratesi Zala da SeuZlia Tu ara winaswari Canaweris registraciis Semdeg 

registrirebul protests gavlena moaxdinos im samarTlebriv Sedegze, romlis miRweva-

sac winaswari Canaweri emsaxureba. mocemul kazusSi - Tuki winaswar Canawers mivaniWebT 

upirates Zalas, maSin SemZeni (B) gaxdeba mesakuTre da winaswari Canaweris registraciis 

Semdgom registrirebuli protesti ar daabrkolebs keTilsindisier SeZenas; xolo Tuki 

protests mivaniWebT upiratesobas, maSin SemZeni (B) ver gaxdeba mesakuTre miuxedavad 

imisa, rom winaswari CanaweriT man ukve daicva Tavi Semdgomi gankargvebisagan da pro-

tests eqneba unari, rom retroaqtiurad Secvalos is samarTlebrivi Sedegebi, rac masze 

adre ganxorcielebul winaswari Canaweris registracias unda mohyoloda. erTi mosaz-

rebis mixedviT, arauflebamosili pirisgan keTilsindisierad SeZenili winaswari Canaw-

eri icavs mxolod arauflebamosili piris mier Semdgomi sxvagvari gankargvebisgan anu 

riskisgan, rom (arauflebamosilma) gamsxvisebelma SesaZloa, kidev erTxel gaasxvisos 

miwis nakveTi mesame pirze an uflebrivad datvirTos igi.131 §883 II dacviTi funqcia ar 

SeiZleba ise Sors wavides, rom arsebuli ufleba (igulisxmeba namdvili mesakuTre E-s 
sakuTrebis ufleba) mospos.132 meore sapirispiro mosazreba ki im dasabuTebas emyareba, 

rom keTilsindisierad SeZenili winaswari Canaweri SemZenisaTvis praqtikulad aranairi 

Rirebulebis matarebeli aRar iqneboda, Tuki SeuZlebeli iqneboda misi gamoyeneba nam-

127 iqve. 

128 iqve. 

129 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 288, Rn.957.

130 iqve. 

131 iqve. 

132 iqve. 

qeTevan kvinikaZe
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dvili mesakuTris mier mogvianebiT registrirebuli protestis mimarT.133 Tu winaswari 

Canaweris ganxorcielebis Semdeg wardgenil iqneba protesti sajaro reestris sisworis 

winaaRmdeg an Canaweri Seswordeba, amiT ukve aRar dabrkoldeba keTilsindisieri SeZe-

na.134 saCivars ar SeuZlia daZlios winaswari Canaweris dacviTi funqcia.135 mogvianebiT 

registrirebuli protesti ver Seuqmnis safrTxes keTilsindisierad SeZenili winaswari 

Canaweris moqmedebas.136 §888 SemZens icavs SeZenaze uaryofiTi zegavlenis momxdeni yvela 

garemoebisagan, maT Soris namdvili mesakuTris mxridan SeZenis damabrkolebeli ufle-

bebisgan.137 rac Seexeba keTilsindisierebas, is sajaro reestris sisworesTan mimarTebT 

im droisTvis arsebobdes, roca wardgenil iqna gancxadeba winaswari Canaweris regis-

traciis moTxovniT (§892 (2)).138 

miuxedavad imisa, rom dogmaturi TvalsazrisiT aseTi gadawyveta saeWvoa, samoqalaqo 

brunvis usafrTxoebis miznebidan gamomdinare, mas swor gadawyvetad Tvlian.139 zogadad, 

saCivris mimarT §892 II ar moqmedebs, rac niSnavs imas, rom sakmarisia saCivari registri-

rebul iqnes SemZenze uflebis registraciamde, anu SemZenis mier gancxadebis wardgenis 

Semdeg registrirebuli saCivaric moqmedia da gamoricxavs keTilsindisier SeZenas.140 

gamonaklisia mxolod is SemTxveva, roca saCivris registraciamde winaswari Canaweris 

registracia xdeba, aseT SemTxvevaSi winaswar Canawerze uflebamosili piri daculia 

saCivris uaryofiTi Sedegebisgan.141 aseTi sagamonakliso daSveba winaswari Canaweris uz-

runvelmyofi funqciiT aris gamarTlebuli.142 

6. daskvna

rogorc saCivris, ise winaswari Canaweris instituti mniSvnelovan rols asrulebs 

keTilsindisieri SeZenisgan dacvis saqmeSi. orive maTgani sxvadasxvanairad uzrunvely-

ofs sakuTrebis uflebis dacvas imis mixedviT Tu ra etapzea uflebis dacva saWiro. 

germanuli samarTlis Taviseburebidan gamomdinare, sadac sakuTrebis uflebis saboloo 

mopoveba garkveul drosTan aris dakavSirebuli, ufleba kidev ufro met dacvas saW-

iroebs. swored, amas emsaxureba winaswari Canaweris institutic, xolo saCivari ki re-

alurad ukve arsebuli, magram dauregistrirebeli uflebis dacvas emsaxureba. miuxe-

davad imisa, rom orive maTgans gansxvavebuli miznobrivi daniSnuleba da funqcia aqvs, 

SesaZloa, isini gadaikveTon, ra drosac unda gairkves maT Soris upiratesi Zalis mqone. 

133 iqve. miTiTebuli sasamarTlo praqtika: RGZ 118, 230, 234; BGH NJW 1972, 434 = DNotZ 1972, 365; NJW 1981, 446 = 
DnotZ 1981, 179; OLG Dresden NotBZ 1999, 261.

134 iqve, 276, Rn.920.

135 Kohler J., in Müko, 8. Aufl ., München, 2020, 240, Rn.49.

136 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 288, Rn.957.

137 Wolf M., Wellenhofer M., Sachenrecht, 32.Aufl ., 2017, 297-298; Rn.33.

138 Weirich H.A., Grundstücksrecht, 3. Aufl ., München, 2006, 276, Rn.920. miTiTebuli sasamarTlo praqtika: BGH NJW 1972, 
434 = DnotZ 1972, 365.

139 iqve, 289, Rn.958.

140 volfi m., velenhoferi m., sanivTo samarTali, 29-e gamoc., WeWelaSvili z. (Targm.), Tb., 2016, 492, veli 30.

141 iqve.

142 iqve. 
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rogorc davinaxeT, germanuli samarTlis praqtika upiratesad winaswari Canaweris upi-

rates Zalas aRiarebs da misi arsebobis SemTxvevaSi, saCivris dacviTi moqmedebis Zalas 

asustebs. 

winamdebare statiiT mindoda SeZlebisdagvarad srulyofilad warmomedgina winas-

wari Canaweris institutis arsi, misi daniSnuleba, moqmedebis Zala, funqcia keTilsindis-

ieri SeZenis saqmeSi, mimarTeba saCivarTan da winaaRmdegoba masTan. rogorc Sesaval-

Si aRvniSneT, winaswari Canaweris instituti aRar moqmedebs qarTul samarTalSi. mis 

funqcias - uzrunvelyos SemZenisaTvis sakuTrebis uflebis saboloo SeZena, qarTul 

samarTalSi garkveulwilad uZrav nivTze uflebis winaswari registraciis instituti 

asrulebs (m.12, saqarTvelos kanoni sajaro reestris Sesaxeb),143 Tumca Tavisi moqmedeb-

iTa da SinaarsiT is mainc gansxvavebulia winaswari Canaweris institutisgan; protestis 

instituts ki qarTuli samarTalic icnobs (m.312 (2), sk), Tumca igi Tavisi daniSnulebiT 

faqtobrivad ver moqmedebs. „uxarvezo kanonmdebloba jer kacobriobas ar Seuqmnia da 

arc aravis hqonia aseTi pretenzia.~144 Tumca ki es ar SeiZleba gamarTleba iyos im SemTx-

vevaSi, roca kanonmdebeli Segnebulad aridebs Tavs problemuri sakiTxis gamarTulad 

mowesrigebas. dasasruls minda aRvniSno, rom miuxedavad imisa, rom ganxiluli Temebi 

mxolod erTi samarTlis WrilSia warmodgenili, vfiqrob, is mainc Rirebuli unda iyos 

uZravi nivTebis SedarebiTi samarTlis SeswavliT dainteresebuli pirebisTvis.

143 am dros SemZeni registrirdeba mesakuTred, magram ezRudeba sagnis gasxvisebis da ipoTekiT datvirTvis 

ufleba.

144 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 203.

qeTevan kvinikaZe
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Tamta Kikolashvili

PROTECTION OF INTERESTS OF REAL ESTATE’S GENUINE OWNER’S WITHIN CONSCIENTIOUS 
TRANSFER

On 17 October, 2017, the Grand Chamber of the ConsƟ tuƟ onal Court adopted the Judgement in the 
case of “CiƟ zen of Georgia Nodar Dvali v. The Parliament of Georgia” (consƟ tuƟ onal complaint №550) and 
parƟ ally upheld the claims raised in the complaint. In consƟ tuƟ onal complaint №550 the complainant asked 
for a declaraƟ on as unconsƟ tuƟ onal of ArƟ cle 185 and ArƟ cle 312(2) of the Civil Code of Georgia with regard 
to Paragraphs 1 and 2 of ArƟ cle 21 of the ConsƟ tuƟ on of Georgia.

The ConsƟ tuƟ onal Court interpreted that the regulaƟ on provided in ArƟ cle 185 of the Civil Code of 
Georgia is diff erent from the rule provided in ArƟ cle 312(2). ArƟ cle 185 of the Civil Code of Georgia sets for-
th the knowledge of the acquirer, that the person, who transfers the property is not an owner, as the only 
obstrucƟ on to transfer of ownership to the acquirer. Hence, the awareness about the pending complaint 
against the entry of the register does not prevent considering the acquirer as conscienƟ ous and transferring 
of ownership to him. The ConsƟ tuƟ onal Court decided, that ArƟ cle 185 could be applied independently and 
there was a risk to considering a person conscienƟ ous even if they knew about the pending complaint against 
the entry of the register.

 The ConsƟ tuƟ onal Court interpreted, that when the acquirer is informed about the dispute on the 
accuracy of the entry of the register, they must check the informaƟ on about the veracity of the right and 
bear the risk of the voidness of the entry themselves. ArƟ cle 185 of the Civil Code of Georgia led to a loss of 
ownership by the owner in more cases, than it was objecƟ vely necessary to achieve a legiƟ mate goal. The-
refore, the ConsƟ tuƟ onal Court found unconsƟ tuƟ onal its normaƟ ve content, according to which, “a person 
who transfers the property to another is presumed to be the owner, if s/he is registered as such in the public 
registry” even when, there is a complaint pending against the entry of the register and this fact is known to 
the acquirer.

The main theme of the thesis is to clarify the eff ects of this decision on the legal status of the genuine 
owner. Did it improve the legal status of the genuine owner; What addiƟ onal measures should be taken by 
the registering authority to establish an eff ecƟ ve registraƟ on system.

For improving the genuine owner’s legal status, there are some off ers of solving those problems - crea-
Ɵ ng a unifi ed register of complaints by the registering authority or appearing a special column in the extract 
from the public register with informaƟ on about the complaint. Another way of solving the problem may 
appear by creaƟ ng an electronic plaƞ orm. Through this plaƞ orm, every owner will be immediately informed 
about any acƟ on on her/his ownership. May one of the best ways of solving the problem will be liability in-
surance of the Public Registry.

The paper was developed based on comparaƟ ve legal method, mainly through comparing German and 
ConƟ nental European law systems, and qualitaƟ ve research methods.
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TamTa kikolaSvili*

1. uZravi nivTis keTilsindisieri SeZenisas Tavdapirveli mesakuTris 
interesebis dacva

sakuTreba, rogorc adamianis ZiriTadi ufleba, SeiZleba iTqvas, zesaxelmwifoebrivi 

uflebaa.1 mas yvela sxva samarTlebriv kategoriebs Soris centraluri adgili uWiravs.2 

imisaTvis, rom sakuTrebis ufleba, rogorc adamianis erT-erTi ZiriTadi ufleba, mx-

olod samarTlebrivi aqtebis furclebze ar darCes da realurad ganxorcieldes misi 

dacva, aucilebelia saxelmwifos Sesabamisma organoebma uzrunvelyon srulfasovani 

saregistracio sistemis Seqmna da misi efeqturi marTva.

swored sakuTrebis uflebis realizebasa da efeqturi saregistracio sistemis Se-

qmnas exmianeba saqarTvelos sakonstitucio sasamarTlos mier ganxiluli saqme - „saqa-

rTvelos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg“. konstituciur 

sarCelSi mosarCele mxare iTxovda saqarTvelos samoqalaqo kodeqsis (SemdgomSi - ssk) 

185-e muxlisa da 312-e muxlis me-2 nawilis arakonstituciurad cnobas saqarTvelos 

konstituciis 21-e muxlis pirvel da me-2 punqtebTan mimarTebiT. 

saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris gadawyvetilebiT, 

sakonstitucio sasamarTlos plenumma nawilobriv daakmayofila sasarCelo moTxovna da 

konstituciis 21-e muxlis pirvel da me-2 punqtebTan mimarTebiT arakonstituciurad 

cno ssk-is 185-e muxlis is Sinaarsi, romlis Tanaxmadac, “gamsxvisebeli iTvleba mesaku-

Tred, Tu igi aseTad aris registrirebuli sajaro reestrSi“, im SemTxvevaSi, rodesac 

reestris Canaweris winaaRmdeg Setanilia saCivari da es faqti SemZenisaTvis cnobilia.3-4 

aRniSnuli gadawyvetilebiT, sakonstitucio sasamarTlom imsjela ra sajaro re-

estrSi registrirebuli monacemebis sawinaaRmdegod Setanili saCivris sakiTxze, sa-

Civris arsebobas da SemZenis mier saCivris Taobaze codnas mniSvnelovani da praqtiku-

lad gadamwyveti roli daakisra Tavdapirvel mesakuTresa da keTilsindisier SemZens 

Soris konfliqtis gadawyvetis sakiTxSi.

winamdebare naSromi aris imis garkvevis mcdeloba, Tu ra gavlena iqonia sakonsti-

tucio sasamarTlos am gadawyvetilebam Tavdapirveli mesakuTris samarTlebriv md-

gomareobaze, Seuqmna Tu ara mas realuri berketi sakuTrebis uflebis dasacavad da 

ra damatebiTi RonisZiebebi unda iqnes gatarebuli maregistrirebeli organos mxridan 

efeqturi saregistracio sistemis Sesaqmnelad. 

* Tsu-s iuridiuli fakultetis doqtoranti saqarTvelos finansTa saministros iuridiuli departamentis 

ufrosi specialisti.

1 zoiZe b. sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 98.

2 zarandia T. sakuTrebis cneba da misi eqskluziuri xasiaTi, SedarebiT-samarTlebrivi kvleva qarTuli da 

franguli samarTlis mixedviT, soxumis saxelmwifo universitetis Sromebi, humanitarul da socialur-poli-

tikur mecnierebaTa seria, 2008, 753.

3 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris gadawyvetileba saqmeze #3/4/550.

4 gadawyvetilebas Tan erTvis sami mosamarTlis gansxvavebuli azri, romlis Tanaxmad, sakiTxis amgvari gad-

awyveta ewinaaRmdegeba konstituciiT garantirebuli sakuTrebis uflebis SezRudvis legitimur miznebs da 

faqtobrivad auqmebs sajaro reestrSi registrirebul monacemTa utyuarobis prezumfcias, rac Tavis mxriv 

safrTxes uqmnis qveyanaSi samoqalaqo brunvis Tavisuflebas, ekonomikur stabilurobasa da ganviTarebas.



107

kerZo  samarTlis  mimoxilva 

2. sajaro reestri, rogorc maregistrirebeli organo

saqarTveloSi sajaro reestris mwarmoebel organos warmoadgens saqarTvelos ius-

ticiis saministros mmarTvelobis sferoSi moqmedi sajaro samarTlis iuridiuli piri 

- sajaro reestris erovnuli saagento, romelic kanoniT gansazRvruli sajaro-samarT-

lebrivi uflebamosilebis ganmaxorcielebeli organoa.5 

sajaro reestrSi xelmoweris damowmebas eqvemdebareba nivTsa da aramaterialur 

qonebriv sikeTesTan dakavSirebuli werilobiTi formis kerZosamarTlebrivi garigebebi, 

maT Sorisaa uZrav nivTze sakuTrebis uflebis gadacemac. garigebaze xelmoweris dros 

uflebamosili piris mier, misi TandaswrebiT, xdeba mxolod garigebaze xelmomwer pir-

Ta identificireba da maT mier garigebaze xelmoweris faqtis dadastureba. aRniSnuli 

procedura ar gulisxmobs garigebis Sinaarsis moqmed kanonmdeblobasTan Sesabamisobis 

dadgenas, amasTan, garigebis mxareTa mier nebis gamoxatvis namdvilobis dadgenas da sxva 

garemoebaTa Semowmebas.6

swored am etapze iCens Tavs garkveuli garTulebebi. im pirobebSi, rodesac uZra-

vi nivTis gankargvisas mxareebs garigebis dadeba SeuZliaT sajaro reestris saamisod 

uflebamosili piris TanadaswrebiT, isini srulad mindobilni arian sajaro reestris 

TanamSromlis erTi mxriv, keTilsindisierebaze, xolo meore mxriv, mis profesional-

izmze. es yvelaferi ki reestris TanamSromelTa mxridan nulovani pasuxismgeblobis 

arsebobis fonze, anu reestris TanamSromeli ar aris samarTlebrivad pasuxismgebeli 

mxareTa vinaobis dadgenaze, maT qmedunarianobasa da gamovlenili nebis namdvilobis 

Semowmebaze.7 registraciis am formatSi ar arsebobs raime damcavi saSualeba, romelic 

gaiTvaliswinebs uneblie Secdomis, Segnebuli aramarTlzomieri, an arakeTilsindisieri 

moqmedebisagan da SesaZlo zianisagan dacvis meqanizms.8 reestris uflebamosili TanamS-

romeli pasuxismgebelia mxolod registrirebuli monacemebis, reestrSi daculi ufle-

bebis damadasturebeli dokumentebis Tu sxva dokumentaciis urTierTSesabamisobasa da 

usafrTxoebaze. 

amis sapirwoned, dadebiTad unda Sefasdes is norma, romlis Sesabamisad, mesaku-

Tred registraciis safuZvlebis dadgenisas, gadawyvetilebis miRebis etapze, Sesabamisi 

eWvis arsebobis pirobebSi, saregistraciod wardgenili dokumentebi maTi kanonierebis 

Seswavlis mizniT SesaZloa, gadagzavnil iqnas Sesabamis samarTaldamcav organoSi, rac 

maregistrirebeli organos mier saregistracio warmoebis SeCerebis safuZvelia.9 amis 

paralelurad, uSualod registraciis procesis ganxorcilebisas maregistrirebeli or-

gano itovebs uflebas, gadaamowmos misTvis wardgenili sakadastro agegmviTi/azomviTi 

naxazis monacemebis siswore da sajaro reestrSi registrirebul monacemebTan Sesabam-

isoba.10 

5 „sajaro reestris Sesaxeb“ saqarTvelos kanonis pirveli, me-3 da me-4 muxlebi. hƩ ps://matsne.gov.ge/, ssm, 41, 
30/12/2008.

6 „sajaro reestris Sesaxeb instruqciis damtkicebis Taobaze“ saqarTvelos iusticiis ministris 2010 wlis 15 

ianvris #4 brZaneba, me-19 da 22-e muxlebi. hƩ ps://matsne.gov.ge/, ssm, 6, 20/01/2010.

7 yandaSvili i. uZrav nivTebze sakuTrebis uflebis registraciis aqtualuri samarTlebrivi sakiTxebi, Jurn. 

„profesia advokati“, 2007, #3, 43.

8 falavandiSvili k. uZrav nivTebze sakuTrebis warmoSobis transformacia qarTul samarTalSi, samarTlis 

Jurnali 2012, #2, 217.

9 „sajaro reestris Sesaxeb“ saqarTvelos kanonis 21-e muxlis pirveli punqtis „T1“ qvepunqti.

10 „sajaro reestris Sesaxeb“ saqarTvelos kanonis me-3 muxlis 62 punqti.
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samwuxarod, aRniSnuli RonisZiebebi sakmaris damcav berkets ver qmnis. im pirobeb-

Si, rodesac uZrav nivTebze garigebaTa dadebisas ar moqmedebs savaldebulo sanotaro 

wesiT dadastureba, mizanSewonilia, romelime uwyebam (mocemul SemTxvevaSi, sajaro re-

estri yvelaze ufro relevanturi SeiZleba iyos) SeiTavsos aRniSnuli kompetencia.11 

swored amitom, rig SemTxvevebSi, samecniero literaturaSi keTdeba miTiTeba reestris 

kompetenciaze, im TvalsazrisiT, rom sajaro reestri valdebulia ara mxolod warmod-

genili dokumentebis safuZvelze moaxdinos sakuTrebis uflebis registracia, aramed 

Seamowmos warmodgenili dokumentaciis samarTlebrivi gamarTulobis sakiTxic.12 

3. sajaro reestris pasuxismgeblobis farglebi uZravi nivTebis 
registraciasTan mimarTebiT

sajaro reestris warmoeba saxelmwifos seriozuli pasuxismgeblobaa brunvis monaw-

ileTa mimarT.13 realurad ki, sajaro reestris pasuxismgeblobis farglebi uZravi niv-

Tis registraciisas sakmaod, viwro speqtrisaa, vinaidan maregistrirebeli organo da 

misi TanamSromeli pasuxs ar agebs warmodgenili saregistracio dokumentaciis namdvi-

lobaze, pasuxismgelobis farglebi moicavs mxolod registrirebuli monacemebisa da 

reestrSi daculi saregistracio Tu sxva dokumentaciis urTierTSesabamisobasa da us-

afrTxoebas.14

aRniSnuli normis safuZvelze kanonmdebelma, praqtikulad Seqmna pirdapiri samarT-

lebrivi safuZveli imisa, rom saregistracio organosa da mis TanamSromels sasamarT-

lo wesiT warmodgenili dokumentaciis namdvilobaze samarTlebrivi usafuZvlobis gamo 

ver edavo. amdenad, gamodis, rom sajaro reestri erTgvar dacul ufleba-movaleoba-

Ta matarebel subieqts warmoadgens, romlis pasuxismgeblobis sakiTxi kanonmdeblobiT 

SezRuduli da metic, faqtobrivad, gamoricxulia.15

sajaro reestris mier misTvis saregistraciod wardgenili dokumentaciis samarT-

lebrivi gamarTulobis Semowmebis Seusruleblobis SemTxvevaSi, dazaralebul pirs 

aucileblad unda hqondes SesaZlebloba, sasamarTlo wesiT idavos, darRveuli uflebis 

aRdgenisaTvis, rac saxelmwifos mxridan Sesabamisi kompensaciis gadaxdaSi unda gamoix-

atos. amgvar viTarebaSi sajaro reestri saxelmwifosTan erTad valdebulia dazara-

lebul pirs saerTo wesebiT aunazRauros reestris arasaTanado qmedebiT miyenebuli 

ziani.16

imis gamo, rom sajaro reestris momwesrigebeli kanonmdebloba pasuxismgeblobas 

gamoricxavs, xolo sisrulisa da utyuarobis prezumfcia keTilsindisier SemZens icavs, 

11 Morandi E. The Role of the Notary in Real Estate Conveyancing.4 Digital Evidence& Elec. Signature L. Rev. 28. 2007, 28-30

12 takaSvili s. sajaro reestris monacemebis sisworisa da sisrulis prezumfcia _ demokratiuli kanonmde-

bloba Tu kanonmdeblobis xarvezi?!, ivane javaxiSvilis xsovnisadmi miZRvnili studentTa samecniero forumi, 

moxsenebaTa krebuli, 2014-2015, 186.

13 zoiZe b. evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, sagamomcemlo saqmis saswavlo centri, 

2005, 275.

14 „sajaro reestris Sesaxeb“ saqarTvelos kanonis me-3 muxlis me-6 punqti.

15 takaSvili s. sajaro reestris monacemebis sisworisa da sisrulis prezumfcia _ demokratiuli kanonmde-

bloba Tu kanonmdeblobis xarvezi?!, ivane javaxiSvilis xsovnisadmi miZRvnili studentTa samecniero forumi, 

moxsenebaTa krebuli, 2014-2015, 185.

16 iqve, 186.
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Tavdapirvel mesakuTres isRa darCenia, sajaro reestris winaaRmdeg idavos saerTo 

wesiT, zogadi administraciuli kodeqsis XIV Tavis Sesabamisad administraciuli orga-

nos pasuxismgeblobis WrilSi.

amasTan, arsebobs mosazreba, rom pasuxismgebloba sajaro reestrsa da gamsxvisebels 

Soris unda gadanawildes bralis mixedviT, an solidarulad. sabolood ki, unda SemuSa-

vdes mesakuTris uflebebis dacvis myari meqanizmebi, Tanac ise, rom reestris utyuaro-

bisa da sisrulis prezumfcia ZalaSi darCes.17 

4. sajaro reestris monacemTa utyuarobisa da sisrulis prezumfcia

imis gaTvaliswinebiT, rom maregistrirebeli organo pasuxs agebs ara registraciis 

safuZvlad arsebuli dokumentaciis namdvilobaze, aramed pasuxismgebelia mis mier ganx-

orcielebuli registraciis sisworeze, sajaro ndobis principi qarTul sanivTo samar-

TalSi ar atarebs absolutur xasiaTs. sajaro reestrSi registrirebuli informacia 

mxolod im dromde iTvleba sworad, vidre registraciis safuZvlad arsebuli dokumen-

ti kanonmdeblobiT dadgenili wesiT Zaladakargulad, baTilad an ararad iqneba cnobi-

li. sajaro reestris mier ganxorcielebuli registracia im dromde iTvleba sworad, 

vidre sawinaaRmdego faqti ar dadasturdeba kanonier ZalaSi Sesuli sasamarTlo gad-

awyvetilebiT an Tavad maregistrirebeli organo ar miiRebs registraciis gauqmebis 

Taobaze gadawyvetilebas.18 

prezumfcia WeSmaritebas ar gulisxmobs,19 TumcaRa, aqve unda aRiniSnos, rom 

umeteswilad, rac reestrSia registrirebuli, marTlac utyuari da zustia, amitomacaa, 

rom aRniSnulidan gamonaklisi rame sagangebo mowesrigebas aRar emorCileba da samoqa-

laqo brunvisaTvis misaReb normalur risks warmoadgens.20 

5. reestris Canaweris gasaCivreba

saxelmwifo registraciis yovelgvari Canaweri, Tundac realobis aramsaxveli, iTv-

leba marTebulad, vidre ar gasaCivrdeba da ar Seicvleba dadgenili wesiT, anu uflebis 

garegnuli sicxade (registraciis monacemi) ivaraudeba, rom Seesabameba realurad arse-

bul uflebas.21

dainteresebul pirs ufleba aqvs maregistrirebeli organos gadawyvetileba gaas-

aCivros misi oficialurad gacnobidan/gamoqveynebidan - 30 kalendaruli dRis vadaSi. 

amasTan, maregistrirebeli organos gadawyvetileba uflebis registraciis Taobaze sa-

17 asaTaSvili g. keTilsindisieri SemZenis instituti uZrav qonebaze sakuTrebis SeZenisas mesakuTris nebis 

ararsebobis SemTxvevaSi - kanonmdeblobisa da sasamrTlo praqtikis analizi, studenturi samarTlebrivi Jur-

nali, 2013, 77.

18 SoTaZe T. sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, gamomcemloba „meridiani“, 

2014, 37-38.

19 qoCaSvili q. mflobelobiTi (posesualuri) dacva kontinenturi evropis samarTalSi, Jurnali „marTlmsaju-

leba da kanoni“, 2012, #3, 17.

20 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, Tbilisi, gamomcemloba „samarTali“, 1999, 326.

21 qoCaSvili q. mflobelobisa da sakuTrebis urTierTmimarTeba sakuTrebis dacvis WrilSi, marTlmsajuleba 

da kanoni, 2011, #3, 92.
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Civrdeba sasamarTlo wesiT.22 aRniSnul normas exmianeba saqarTvelos sakonstitucio 

sasamarTlos 2017 wlis 17 oqtombris #550 gadawyvetilebaSi dafiqsirebuli, sajaro 

reestris warmomadgenlis (sakonstitucio ganxilvaSi mowmis statusiT monawileobda) 

pozicia registraciis kanonierebis winaaRmdeg Setanili saCivris Taobaze. sajaro re-

estris warmomadgenelma yuradReba gaamaxvila ssk-is 312-e muxlis me-2 nawilSi arse-

bul Canawerze, romlis Tanaxmadac, reestris Canaweri iTvleba sworad, garda im SemTx-

vevisa, roca am Canaweris winaaRmdeg Setanilia saCivari. man ganmarta, rom aRniSnuli 

norma miRebulia 1997 wels, maSin, rodesac moqmedebda 1996 wlis „registraciis Sesax-

eb“ saqarTvelos kanoni, romlis mixedviTac, Tu piri ar eTanxmeboda registratoris 

gadawyvetilebas, mas SeeZlo saCivari waredgina registratorTan. misi azriT, swored 

am Canawerma gamoiwvia sadavo normis amgvari formulirebiT Camoyalibeba, Tumca dRes 

moqmedi „sajaro reestris Sesaxeb“ saqarTvelos kanoni aRar iTvaliswinebs sajaro re-

estrSi saCivris wardgenas registraciis kanonierebasTan dakavSirebiT da misi ganxilvis 

uflebamosileba aqvs mxolod sasamarTlos.23

aRniSnulTan mimarTebaSi gasaanalizebelia, sakonstitucio sasamarTlos gad-

awyvetileba, romlis Tanaxmad, saqarTvelos konstituciis 21-e muxlis pirvel da me-2 

punqtebTan mimarTebiT arakonstituciurad iqna cnobili saqarTvelos samoqalaqo ko-

deqsis 185-e muxlis is normatiuli Sinaarsi, romlis safuZvelzec, „gamsxvisebeli iTv-

leba mesakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi“, im SemTxvevaSi, 

rodesac reestris Canaweris winaaRmdeg Setanilia saCivari da es faqti SemZenisaTvis 

cnobilia. amasTan, ssk-is 312-e muxlis me-2 punqti iTvaliswinebs reestris Canaweris 

winaaRmdeg Setanili saCivris instituts, xolo „sajaro reestris Sesaxeb“ saqarTvelos 

kanonis 29-e muxlis me-3 punqtis Tanaxmad, maregistrirebeli organos gadawyvetileba 

uflebis registraciis Sesaxeb saCivrdeba sasamarTlo wesiT. aRniSnul CanawerTa anal-

izis safuZvelze SegviZlia davaskvnaT, rom maregistrirebeli organos Canaweris gasa-

Civreba xorcieldeba ara uSualod sajaro reestrSi administraciuli warmoebis wesiT, 

aramed - sasamarTloSi, administraciuli samarTalwarmoebis wesis Sesabamisad.

6. amonaweri sajaro reestridan

imis gaTvaliswinebiT, rom uZrav nivTze uflebis registraciis yoveli axali sareg-

istracio warmoebis Sedegad maregistrirebeli organo amzadebs amonawers, SegviZlia 

vTqvaT, rom sajaro reestridan amonaweri uZrav nivTze uflebis registraciis proce-

sis erTgvari produqtia. amonaweri mzaddeba uZrav nivTze uflebis daregistrirebis 

Sesaxeb gadawyvetilebasTan erTad, xolo ukve registrirebuli monacemebis arsebobis 

SemTxvevaSi - nebismieri dainteresebuli piris gancxadebis safuZvelze24 da asaxavs misi 

momzadebis momentisaTvis uZravi nivTis Sesaxeb reestrSi registrirebul, ZalaSi myof 

monacemebs.

rodesac vsaubrobT uZravi qonebis brunvis stabilurobisa da simartivis Taobaze, 

aRniSnulis garantorad pirvel rigSi moviazrebT sajaro reestris monacemTa utyuar-

obis prezumfcias, romlis uzrunvelyofis erT-erTi mTavari instrumentia amonaweri 

22 „sajaro reestris Sesaxeb“ saqarTvelos kanonis 29-e muxlis pirveli da me-3 punqtebi.

23 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba. 

24 „sajaro reestris Sesaxeb“ saqarTvelos kanonis me-9 muxlis me-3 punqti.

TamTa kikolaSvili
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uZrav nivTebze uflebaTa reestridan. amonaweris momzadebisa da gacemis wesi da uSual-

od amonaweris forma damtkicebulia Sesabamisi instruqciiT,25 romlis analizis safuZ-

velzec irkveva, rom amonaweris arcerTi grafa ar eTmoba reestris Canaweris winaaRmdeg 

wardgenil saCivars. aRniSnulTan dakavSirebiT, sajaro reestrTan korespondenciidan26 

irkveva, rom amonaweri ar asaxavs informacias sajaro reestris Canaweris winaaRmdeg 

Setanili administraciuli saCivris Taobaze, Tumca moqmedi kanonmdeblobis safuZvel-

ze, dainteresebuli piris mimarTvis SemTxvevaSi sajaro reestri gascems informacias 

rogorc saagentoSi warmoebuli administraciuli davebis, agreTve, im sasamarTlo dav-

ebis Taobaze, romlebzec Tavad aris warmodgenili mxared. zemoaRniSnuli gulisxmobs 

imas, rom SemZenma keTilgonierebisa da windaxedulebis farglebSi damatebiTi Zalisxme-

va unda gaswios saCivris arseboba-ararsebobis dadgenisaTvis. 

im pirobebSi, rodesac sakonstitucio sasamarTlom27 reestris monacemTa winaaRmdeg 

Setanili saCivris arsebobas mniSvnelovani da praqtikulad gadamwyveti roli daakis-

ra Tavdapirvel mesakuTresa da keTilsindisier SemZens Soris konfliqtis gadawyvetis 

sakiTxSi, mizanSewonilia sajaro reestridan amonawerSi gaCndes Canaweri reestris mo-

nacemTa winaaRmdeg Setanili saCivris Taobaze. mesame pirTa am gziT informireba mi-

zanSewonilad SegviZlia miviCnioT im faqtoris gaTvaliswinebiT, rom aRniSnuli sulac 

ar arTulebs da aZvirebs samoqalaqo brunvas. Tu mxedvelobaSi miviRebT imas, rom yove-

li SeZenis pirobebSi gonivrulobisa da windaxedulobis farglebSi moqmedi SemZeni ise-

dac mimarTavs sajaro reestrs da iTxovs ganaxlebuli amonaweris miRebas, SemZens ar 

mouwevs damatebiTi Zalisxmevisa da resursis daxarjva imis dasadgenad arsebobs Tu ara 

reestris Canaweris winaaRmdeg Setanili saCivari. 

amdenad, amonawerSi damatebiTi grafis gaCena da masSi reestris Canaweris winaaRmdeg 

Setanili saCivris arseboba-ararsebobis asaxva iqneboda sakiTxis gadawyvetis erT-erTi 

umtkivneulo da martivi gza. 

7. uZravi nivTis aramarTlzomierad gankargvis subieqtebi

Tavdapirveli mesakuTris cneba Tavis TavSi gulisxmobs im pirs, romlis, rogorc 

mesakuTris, Canacvleba ama Tu im winapirobebis safuZvelze mis mier nebis gamoxatvis 

gareSe ganxorcielda, anu misi nebis gareSe ganxorcielda erT dros mis sakuTrebaSi 

arsebuli uZravi nivTis gankargva. im SemTxvevaSi Tu gankargvis Sedegad uZrav nivTs 

arauflebamosili mesakuTrisagan keTilsindisieri piri SeiZens, saxeze gveyoleba praq-

tikulad ori mesakuTre, xolo samarTlis winaSe dadgeba sakiTxi daicvas balansi, Tav-

dapirvel mesakuTresa da SemZens Soris. 

im pirobebSi, rodesac xdeba aranamdvili mesakuTris mier uZravi nivTis aramarTl-

zomieri gasxviseba, imgvarad, rom namdvili mesakuTris neba gamovlenili araa, saxeze 

gvyavs sami subieqti _ samarTlebrivi urTierTobis sami monawile: Tavdapirveli mesa-

kuTre, gamsxvisebeli da keTilsindisieri SemZeni. 

uzenaesi sasamarTlos ganmartebis Tanaxmad, ssk-is 312-e muxlis me-2 nawilsa da 185-e 

25 „sajaro reestris Sesaxeb instruqciis damtkicebis Taobaze“ saqarTvelos iusticiis ministris 2010 wlis 15 

ianvris #4 brZaneba.

26 saqarTvelos iusticiis saministros sajaro reestris erovnuli saagentos 2018 wlis 26 martis #141323 

werili. registraciis N KA011754536916118. ix. vebgverdi: <hƩ ps://nom.reestri.gov.ge/>.

27 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba.                         



112

muxlSi naxseneb „gamsxvisebelSi“ yovelTvis moiazreba piri, romelic ar aris uflebamo-

sili, dados es garigeba. amgvari viTareba iqmneba im SemTxvevebSi, rodesac uZrav nivTs 

asxvisebs saamisod arauflebamosili piri, magram is registrirebulia sajaro reestrSi, 

rogorc am uflebis mesakuTre.28 garda aRniSnulisa, sasamarTlos gadawyvetilebebSi 

xSirad gamsxvisebeli aranamdvili mesakuTris saxeliTac figurirebs: aramarTlzomieri 

gasxvisebisas xdeba aranamdvili mesakuTrisa da SemZenis nebaTa Tanxvedra da uZravi niv-

Tis imgvari gasxviseba, rodesac xelSekruleba ideba aramesakuTris nebis gamovleniT.29 

8. keTilsindisieri SeZenis winapirobebi

qarTuli sanivTo samarTali keTilsindisieri SeZenis winapirobad gamsxviseblis re-

estrSi registraciasTan erTad, reestris monacemTa mimarT moqmed utyuarobisa da sis-

rulis prezumfcias da am Canaweris sawinaaRmdegod Setanili saCivris ararsebobas ga-

nixilavs. kerZod, ssk-is 185-e muxlis safuZvelze gamsxvisebeli iTvleba mesakuTred, Tu 

igi aseTad aris registrirebuli sajaro reestrSi, garda im SemTxvevebisa, roca SemZenma 

icoda, rom gamsxvisebeli ar iyo mesakuTre, xolo ssk-is 312-e muxlis pirveli da me-2 

nawilebis Tanaxmad, reestris monacemebis mimarT moqmedebs utyuarobisa da sisrulis 

prezumfcia, rac niSnavs, rom reestris Canaweri iTvleba sworad, vidre ar damtkicdeba 

maTi uzustoba. im piris sasargeblod, romelic garigebis safuZvelze sxva pirisagan 

iZens romelime uflebas da es ufleba gamsxviseblis saxelze iyo reestrSi registri-

rebuli, reestris Canaweri iTvleba sworad, garda im SemTxvevebisa, roca am Canaweris 

sawinaaRmdegod Setanilia saCivari, an SemZenma icoda, rom Canaweri uzustoa. amdenad, 

uflebis SemZens tvirTad awevs reestris ara yovelgvari uzusto monacemis codna, ar-

amed mxolod iseTis, rac eWvis qveS ayenebs uflebis SeZenis namdvilobas.30 SemZens ar 

SeiZleba moeTxovos iseTi garemoebebis codna, romelic aRemateba (scildeba) misi Sesa-

Zleblobebis farglebs. keTilsindisierebis Sefasebisas, mTavaria SemZenis mier faqtebis 

gacnobierebis SesaZlebloba da ara Tavad interesi am faqtebisadmi, anu Sefasebis sa-

gania aRniSnuli faqtebis codna da ara mizanmimarTuli codna.31 aRniSnul winapirobaTa 

dacva SemZens xdis keTilsindisierad. 

aqve dasazustebelia, sakiTxi, ra movlenas unda daukavSirdes keTilsindisiere-

bis pirobebSi SeZenili uZravi qonebis Taobaze sajaro reestris xarvezuli monace-

mis Sesaxeb gageba, anu rodemde ar unda iyos cnobili SemZenisaTvis uflebrivi naklis 

Taobaze. uzenaesi sasamarTlos gadawyvetilebiT, uZravi qonebis SeZenasTan dakavSire-

biT, keTilsindisiereba ssk-is 185-e muxliT gaTvaliswinebul Sedegs iwvevs mxolod im 

SemTxvevaSi, rodesac mas adgili aqvs SemZenis sakuTrebis uflebis sajaro reestrSi 

registraciamde (da ara SemZenisaTvis nivTis gadacemamde).32 imis gaTvaliswinebiT, rom 

28 saqarTvelos uzenaesi sasamarTlos gadawyvetileba (SemdgomSi - susg), 2011 wlis 31 ianvari, saqme #as-465-

435-2010.

29 susg, 2014 wlis 16 ianvari, saqme #as-189-182-2013.

30 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, Tbilisi, gamomcemloba „samarTali“, 1999, 327.

31 saqarTvelos uzenaes sasamarTloSi mosamarTleTa regularuli Sexvedrebis Sedegad samoqalaqo da admini-

starciulo samarTlis sferoSi SemuSavebuli rekomendaciebi da samoqalaqo samarTlis sakiTxebze saqarTve-

los uzenaesi sasamarTlos erTgvarovani praqtika, Tbilisi, 2011, 72.

32 susg, 2008 wlis 12 Tebervali, saqme #as-691-1021-07.

TamTa kikolaSvili



113

kerZo  samarTlis  mimoxilva 

ufleba warmoSobilad iTvleba registratoris mier gadawyvetilebis miRebis Semdeg,33 

mizanSewonilia, swored am faqts daukavSirdes keTilsindisierebis faqtoric. amdenad, 

Tu dadginda, rom xarvezuli Canaweris Taobaze saregistraciod gancxadebis Setanis da 

registratoris mier gadawyvetilebis miRebamde ar icoda da registraciis dasrule-

bamde Seityo, SemZeni keTilsindisierad CaiTvleba. sakuTrebis SeZenisa da misi regis-

traciis Semdgom, SemZenis keTilsindisierebas aRar aqvs arsebiTi mniSvneloba statusis 

gansasazRvrad, vinaidan is ukve mesakuTrea.34

9. keTilsindisierebis obieqturi da subieqturi faqtorebi

samarTlebriv sistemaTa umetesoba ganasxvavebs obieqtur da subieqtur keTilsindi-

sierebas. subieqturi keTilsindisiereba umeteswilad damokidebulia piris subieqtur 

damokidebulebaze - rodesac ar icoda da arc SeiZleba scodnoda konkretuli faqtis an 

SemTxvevis Taobaze, xolo obieqturi keTilsindisiereba ganixileba, rogorc mxareebis 

mier normad miCneuli, aRiarebuli qcevis modelis mixedviT moqmedeba.35 

Tu reestris Canaweris winaaRmdeg Setanili saCivari obieqturad arsebuli garemoe-

baa da misi Semowmeba SesaZlebelia sajaro reestrSi miTiTebul monacemTa gadamowmebiT, 

codna - subieqturi mocemulobaa, romlis gadamowmeba raime faqtobrivi monacemebis 

SeswavliT ver ganxorcieldeba - subieqturi faqtori gulisxmobs SemZenis subieqtur 

damokidebulebas namdvili mesakuTris vinaobisadmi.

qarTul samarTlebriv doqtrinaSi gamoTqmulia mosazreba imasTan dakavSirebiT, rom 

piris mier garkveuli garemoebebis codnis TvalsazrisiT keTilsindisierebis obieqturi 

da subieqturi mniSvnelobiT gamijvna arafrismomcemia da keTilsindisierebis insti-

tutis SigniT diferencirebis amosavali wertili unda iyos piris mier samarTlianis 

usamarTlosagan gamijvna.36 mogvianebiT, sasamarTlos praqtikis kvaldakval keTilsindi-

sierebis subieqturi da obieqturi faqtorebis diferencirebas mniSvnelovani roli 

daekisra. 

saqarTvelos uzenaesma sasamarTlom imsjela SemZenis keTilsindisierebis aRiarebi-

saTvis aucilebel winapirobebze da ganmarta, rom piris keTilsindisier SemZenad miCnev-

isaTvis aucilebelia subieqtur da obieqtur faqtorTa erToblioba.37 keTilsindisier-

ebis obieqturi faqtorebi moicavs Semdegi garemoebebis kumulacias: sajaro reestrSi 

uZravi qonebis mesakuTred uflebis gamsxvisebeli unda iyos daregistrirebuli da rees-

tris Canaweris mimarT Setanili ar unda iyos saCivari. rac Seexeba subieqtur faqtors, 

aRniSnuli gulisxmobs SemZenis subieqtur damokidebulebas namdvili mesakuTris vinao-

bisadmi, anu, garigebis dadebis momentisaTvis, SemZenisaTvis ucnobi unda iyos reestris 

33 lafaCi e. uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi, Tbilisi, 2016, 146.

34 iqve, 146-147.

35 Hesselink M. W. The Concept of Good Faith, The Hague, Boston & London: Kluwer Law InternaƟ onal, 2010, 619-620.

36 kereseliZe d. kerZo samarTlis uzogadesi sistemuri cnebebi. Tbilisi, evropuli da SedarebiTi samarTlis 

institutis gamomcemloba, 2009, 85-86.

37 Sead. zarandia T. uZravi nivTebis keTilsindisieri SeZena arauflebamosili gamsxviseblisagan qarTul sa-

samarTlo praqtikaSi, 2014, 64.
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Canawerebis uzustobis Taobaze.38 

keTilsindisierebis obieqtur da subieqtur faqtorebad klasificirebas praqtiku-

li daniSnuleba aqvs im TvalsazrisiT, rom gadasawyvetia sakiTxi, saCivris arsebobis 

obieqturi faqti garigebis momentSi avtomaturad aqcevs SemZens arakeTilsindisierad 

Tu aucilebelia subieqturi codna - piris subieqturi damokidebuleba saCivris arse-

bobis Taobaze. 

xSir SemTxvevaSi rTulia erTgvarovani pasuxis miReba, arakeTilsindisierad miCne-

visaTvis sakmarisia Tu ara mxolod obieqturi faqtorebis saxeze qona, miT ufro, rom 

saqarTvelos uzenasi sasamarTlos praqtika aRniSnul sakiTxTan mimarTebiT araerTg-

varovania. erT-erTi gadawyvetileba exeba keTilsindisierebis sakiTxs da aviTarebs 

imgvar msjelobas, romlis Tanaxmad, sakmarisia saCivris arsebobis obieqturi faqti 

garigebis momentSi da es avtomaturad aqcevs SemZens arakeTilsindisierad.39 aRniSnulis 

paralelurad unda SevexoT uzenaesi sasamarTlos im gadawyvetilebas, romlis Tanaxmad, 

SemZeni keTilsindisieria im SemTxvevaSi, Tu igi gamsxvisebels miiCnevs mis mier SeZenili 

qonebis mesakuTred da es ukanaskneli aseTad aris registrirebuli reestrSi. aRniSnu-

lis sawinaaRmdego informacia mas ar gaaCnia, Tundac reestris Canaweris mimarT Setani-

li saCivris Taobaze.40 mocemuli msjelobis Tanaxmad, SemZeni iTvleba keTilsindisierad 

maSinac ki, Tu reestris mimarT Setanilia saCivari, Tumca amis Sesaxeb SemZeni ar aris 

informirebuli. 

amdenad, imisTvis rom konfliqtis gadaWris dros SemZeni aRiarebul iqnes mesaku-

Tred aucilebelia, rom igi keTilsindisierad moqmedebdes, rac gamoixateba mis subieq-

tur damokidebulebaSi reestris Canaweris mimarT imdenad, ramdenadac sadavo uflebis 

SeZenamde man ar icoda, rom ufleba xarveziani iyo.41 

10. interesTa balansi keTilsindisieri SeZenis pirobebSi

aramarTlzomieri, samarTlebriv safuZvels moklebuli gankargvis, magram 

keTilsindisieri SeZenis farglebSi, rodesac praqtikulad saxeze gvyavs ori mesakuTre 

samarTlis winaSe dgeba sakiTxi imis Taobaze, Tu visi interesi unda iqnas wina planze 

wamoweuli da vis unda miekuTvnos sadavo uZravi nivTi. am davis mogvarebis sakanonmde-

blo gza SesaZloa ori mimarTulebiT ganviTarebuliyo: erTi - pativsadeb mizezad miC-

neuliyo mesakuTris mdgomareoba, romlis nebis sawinaaRmdegod gasxvisda qoneba, dacu-

liyo misi interesebi da SemZens qoneba CamorTmeoda da meore - pativsadebad miCneuliyo 

SemZenis interesebi da sakuTreba mas SenarCuneboda. qarTul sanivTo samarTalSi moqme-

di sajaro reestris monacemTa utyuarobisa da sisrulis prezumfciis gaTvaliswinebiT 

konfliqti keTilsindisieri SemZenis sasargeblod wydeba.42 esaa erTgvari klasikuri 

magaliTi imisa, Tu rogori viTareba yalibdeba, rodesac pativsadeb interesTagan erT-

38 susg, 2013 wlis 26 ivlisi, saqme #as-524-498-2013.

39 iqve.

40 susg, 2015 wlis 6 marti, saqme #as-1298-1236-2014.

41 lafaCi e. uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi, Tbilisi, 2016, 144-145.

42 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, Tbilisi, gamomcemloba „samarTali“, 1999, 325. 
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erTs unda gaewios angariSi da meore mas „msxverplad“ Seewiros.43 

balansze msjelobisas mniSvnelovania, aRiniSnos saapelacio sasamarTlos gad-

awyvetileba, romlis farglebSi saapelacio kolegiam dauSva SesaZlebloba uZrav da 

moZrav nivTebze erTnairi reJimi gaevrcelebina. aRniSnuli gadawyvetilebis fabulis Ta-

naxmad, sakuTrebis ufleba registrirebuli iyo gayalbebuli nasyidobis xelSekrulebis 

safuZvelze. saapelacio sasamarTlom gadawyvetilebaSi aRniSna, rom moqmedebda Tana-

bari mopyrobis principis farglebSi da iseve, rogorc moZravi nivTebis SemTxvevaSia, 

uZravi nivTis mesakuTris nebis sawinaaRmdegod, misi Carevis gareSe gankargvas unda mo-

hyoloda keTilsindisierebis gamoricxva.44 precedentis Seqmnis mcdeloba mcdelobad 

darCa - uzenaesma sasamarTlom ar gaiziara saapelacio sasamarTlos pozicia, imaze mi-

TiTebiT, rom aRniSnuli gadawyvetileba safrTxes uqmnida sajaro reestris utyuaro-

bisa da sisrulis prezumfcias da winaaRmdegobaSi modioda uzenasi sasamarTlos mier 

dadgenil praqtikasTan. uzenaesma sasamarTlom aRniSna, rom moZravi nivTebis SemTxveva-

Si, SemZenis keTilsindisierebis Semowmebis areali ufro farToa, vidre uZravi nivTebis 

SemTxvevaSi da ganmarta, rom saxeze ar aris arsobrivad erTnairis mimarT araTanabari 

mopyroba. aqve aRiniSna, rom moZrav da uZrav nivTebze sakuTrebis SeZena arsobrivad 

erTnair SemTxvevad ar moiazreba.45  

samoqalaqo kodeqsis 185-e da 312-e muxlebiT mxareTa Soris gadanawilebulia mt-

kicebis tvirTi. reestris monacemTa utyuarobisa da sisrulis prezumfcia SemZens 

uadvilebs uflebis kanonierebis mtkicebis process. reestris monacemTa usworoba da 

SemZenisaTvis am faqtis codna modave mxarem unda amtkicos. Tu mosarCele mxare apeli-

rebs im garemoebaze, rom SemZenma icoda, rom reestris Canaweri uzusto iyo, an Canaweris 

sawinaaRmdegod Setanili iyo saCivari, aseT SemTxvevaSi sasamarTlos aqvs valdebuleba 

daadginos iyo Tu ara saCivari Setanili sajaro reestris Canaweris mimarT da SemZenma 

icoda, Tu ara reestris Canaweris uzustobis Taobaze.46 saqarTvelos uzenaesi sasamarT-

los ganmartebiT, Tuki mxare sadavod xdis SemZenis keTilsindisierebas, sasamarTlos 

ar SeuZlia Tavisi daskvna nivTis SeZenis kanonierebaze daayrdnos mxolod sajaro re-

estris Canawers. aseT SemTxvevaSi sasamarTlo valdebulia, Seamowmos Canaweris siswore 

da gamoikvlios, ra icoda SemZenma Canaweris xarvezis Sesaxeb. am sakiTxis gamorkvevisas 

sasamarTlom unda gaiTvaliswinos SemZenis SesaZleblobani reestris araswori Canaweris 

codnasTan mimarTebiT, anu unda gairkves, SemZens gonivruli windaxedulobis farglebSi 

SeeZlo da unda scodnoda Tu ara sadavo faqti. swored am garemoebaTa gamokvlevas unda 

efuZnebodes daskvna SenaZenis namdvilobisa da misi dacvis mizanSewonilobis Taobaze.47 

rodesac saqme exeba uZravi qonebis SeZenas, SemZens, Tavisi uflebis dasamtkiceblad 

SeuZlia daeyrdnos reestrSi registrirebuli faqtebis sisworis varauds. es varaudi 

moqmedebs im SemTxvevaSic ki, Tundac araswori iyos reestris monacemebi. mTavaria, rom 

SemZenis damokidebuleba am faqtis mimarT iyos keTilsindisieri.48 Tumca, cxadia, re-

estris monacemebis paralelurad unda Semowmdes mesakuTris vinaobisadmi SemZenis su-

43 iqve, 325.

44 Tbilisis saapelacio sasamarTlos gadawyvetileba, 2012 wlis 13 dekemberi, saqme #2b/1232-12.

45 susg, 2014 wlis 16 ianvari, saqme #as-189-182-2013. 

46 susg, 2009 wlis 3 ivlisi, saqme #as-1026-1219-08.

47 susg, 2008 wlis 12 Tebervali, saqme #as-691-1021-07; igive msjelobaa ganviTarebuli: susg, 2015 wlis 17 

aprili, saqme N#as-314-299-2013.

48 Tbilisis saapelacios sasamarTlos 2009 wlis 21 oqtombris gadawyvetileba #2b/795-09.
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bieqturi damokidebuleba, unda dadgindes, rom SemZenma ar icoda qonebis sxva mesaku-

Tris, uzusto Canaweris, an am qonebaze davis arsebobis Taobaze, unda gairkves SemZens 

gonivruli windaxedulebis farglebSi SeeZlo Tu ara scodnoda sadavo faqti.49 amasTan, 

yuradRebamisaqcevia codnis farglebi - ar SeiZleba SemZens moeTxovos SesaZeni uflebis 

Sesaxeb imaze meti codna, rac kanoniT aris dadgenili.50 

sayuradReboa sakiTxi, Tu ra viTareba iqmneba yoveli Semdgomi gasxvisebisas. 

keTilsindisieri SeZena sabolooa da yoveli momdevno gankargvac namdvili iqneba, Tun-

dac yoveli SemZenisaTvis cnobili iyos SeZenis Tavdapirveli naklis Taobaze, rom re-

estrSi registrirebuli piri ar iyo uflebis mesakuTre. am SemTxvevaSi amosavali wer-

tilia, is rom gamsxvisebeli uflebamosiladaa miCneuli reestris utyuarobis fiqciis 

safuZvelze.51 keTilsindisieri SemZenis aseTi uflebrivi mdgomareoba gamowveulia sa-

jaro reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi.52 gasxvisebaTa 

jaWvis SemTxvevaSi, pirveli gamsxviseblis garigebis dadebis Semdgom registrirebuli 

protesti ar gamoricxavs Semdgomi SemZenis keTilsindisierebas, radganac axal SemZens 

SeuZlia ivaraudos, rom pirvelma SemZenma Tavis droze protestis ararsebobis safuZ-

velze keTilsindisierad SeiZina sakuTreba.53 

kanonmdebloba uZravi nivTis keTilsindisieri SemZenis sasargeblod ixreba da masze 

sakuTrebis ufleba warmoiSoba ara imitom, rom arauflebamosili gamsxvisebeli regis-

traciis faqtiT gaxda sajaro reestrSi registrirebuli uZravi qonebis mesakuTre, ar-

amed imitom, rom samoqalaqo brunvis interesebis dacvis mizniT, kanoni gansakuTrebul 

mniSvnelobas aniWebs garegnulad aRqmad faqtebs, romlis mimarT arsebobs dasabuTebu-

li ndoba, konkretul SemTxvevebSi am faqtebs ganekuTvneba sajaro reestrSi uflebis 

registracia.54 

amgvarad, Tavdapirveli mesakuTrisa da keTilsindisieri SemZenis konfliqts qar-

Tuli kanonmdebloba ssk-is 185-e da 312-e muxlebis safuZvelze keTilsindisieri SemZe-

nis sasargeblod wyvets. amgvari mowesrigebis farglebSi Tavdapirvel mesakuTres aqvs 

ufleba moiTxovos Sesabamisi anazRaureba aramarTlzomieri gamsxviseblisagan, xolo 

keTilsindisier SemZens unarCundeba sakuTrebis ufleba.55

11. sasyidliani da sabazro garigebebi

keTilsindisieri SeZenis pirobebSi arauflebamosili mesakuTris mier uZravi niv-

Tis gasxvisebaze msjelobisas sakonstitucio sasamarTlom yuradReba gaamaxvila sasy-

idliani garigebis Temaze da saqarTvelos uzenaesi sasamarTlos praqtikaze56 miTiTebiT 

aRniSna, rom keTilsindisier SemZens ssk-is 185-e da 312-e muxlebiT dadgenili sajaro 

49 susg, 2011 wlis 10 marti, #as-1269-1116-2010.

50 susg, 2011 wlis 31 ianvari, #as-465-435-2010.

51 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, Tbilisi, gamomcemloba „samarTali“, 1999, 328.

52 susg, 2011 wlis 31 ianvari, saqme #as-465-435-2010.

53 Seadr. lafaCi e. uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa 

da dacvaze, sadisertacio naSromi, Tbilisi, 2016, 146.

54 susg, 2011 wlis 31 ianvari, saqme #as-465-435-2010.

55 susg, 2014 wlis 1 ianvari, saqme #as-189-182-2013.

56 susg, 2015 wlis 17 ivnisi, saqme #as-491-465-2015.
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reestris monacemTa utyuarobisa da sisrulis prezumfcia icavs ara yovelgvari garige-

bisas, aramed mxolod sasyidliani garigebebis dadebisas.57

aRniSnuli msjeloba gamarTlebulia im TvalsazrisiT, rom nasyidoba Tavisi samarT-

lebrivi bunebiT yovelTvis sasyidliania,58 Tanac usasyidlo garigebebSi gamsxvisebeli 

da SemZeni, rogorc mxareebi, ar figurireben da Sesabamisad maTze ver gavrceldeba 

sasyidlian garigebebze moqmedi reJimi, anu sajaro reestris monacemTa utyuarobisa da 

sisrulis prezumfcia ver daicavs usasyidlo garigebebs. 

Tavis mxriv, gansxvaveba SeiZleba arsebobdes sasyidlian garigebebs Sorisac, maTi 

nawili SeiZleba atarebdes sabazro xasiaTs anu dadebuli iyos erTmaneTisgan damou-

kidebel pirebs Soris, Cveulebrivi sabazro urTierTobebis farglebSi ormxrivi sarge-

blis misaRebad. sabazro garigebebis paralelurad gvxvdeba arasabazro garigebebi, ro-

melTa umTavresi maxasiaTebeli niSani isaa, rom garigebis mizani ar aris qonebis sabazro 

pirobebSi gayidvis gziT ormxrivi sargeblis miReba. am tipis garigebebSi nasyidobas 

gaaCnia simboluri xasiaTi da xdeba qonebis simbolur fasad gayidva.59 

iseve, rogorc sasyidliani garigebebis SemTxvevaSi, keTilsindisieri SeZenis wese-

bi unda gavrceldes mxolod sabazro garigebebze, anu iseT tranzaqciebze, romlebic 

dadebulia bazris or damoukidebel monawiles Soris da romlis farglebSic orive mxare 

moqmedebs sakuTari interesebis saukeTesod uzrunvelsayofad, sargeblis misaRebad.60 

arasabazro garigebebTan mimarTebaSi sainteresoa, germanuli samarTlis ganmarteba, 

romlis Tanaxmad, sajaro reestris utyuarobis prezumfciiT mxolod brunvis damou-

kidebeli monawile imsaxurebs dacvas. germanuli sasamrTlo da iuridiuli praqtikis 

Tanaxmad, Tu gamsxvisebeli da SemZeni ekonomikurad Tu samarTlebrivad erT mxares ari-

an da saerTo interesebs iziareben, aseT pirebze ar vrceldeba keTilsindisieri SemZenis 

dacvis standarti.61 

12. sadavo qonebis samarTlebrivi mdgomareoba

SemZenis keTilsindisierebis dasadgenad mniSvnelovania, ra garemoeba iqmneba maSin, 

rodesac uZrav nivTze mimdinareobs sasamarTlo dava. am sakiTxs exeba uzenaesi sasamarT-

lo erT-erT gadawyvetilebaSi, romelSic ganmartavs, rom kanonmdeblobiT sadavo nivTis 

gasxviseba akrZaluli ar aris. sasamarTlo davis mxareebs ar erTmevaT ufleba gayidon 

an sxva gziT gaasxvison davis sagani, anda daTmon TavianTi moTxovna. davis mimdinare-

obis dros nivTis gasxviseba ar warmoadgens aramarTlzomier faqts, igi calsaxad ar 

gulisxmobs SemZenis arakeTilsindisierebas. mas yvela SemTxvevaSi ar ukavSirdeba nivTis 

CamorTmeva, rogorc davis ganxilvis Sedegi.62 amave sakiTxze uzenaesi sasamarTlos sxva 

gadawyvetilebaSi vkiTxulobT: SeuZlebelia SemZeni miviCnioT arakeTilsindisierad da 

57 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba.

58 axvlediani z. valdebulebiTi samarTali. Tbilisi, gamomcemloba „samarTali“, 1999, 29. 

59 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba.

60 iqve.

61 CaCava s. sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 oqtom-

bris gadawyvetilebis Sefaseba, 11-12. xelmisawvdomia: <hƩ ps://idfi .ge/public/upload/IDFI_Photos_2017/rule_of_law/deci-
sion_of_consƟ tuƟ onal_court_of_georgia_analyses.pdf>.

62 susg, 2011 wlis 10 marti, saqme #as-1269-1116-2010.
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mas CamovarTvaT nivTi, mxolod imaze miTiTebiT, rom SemZenma davis ganmavlobaSi SeiZina 

nivTi da amis Taobaze igi informirebuli iyo. Tu SemZeni informirebulia SesaZen nivT-

Tan dakavSirebuli davis Taobaze, igi xdeba im riskis matarebeli, romelic sasamarTlos 

gadawyvetilebiT SeiZleba dadges am nivTis mimarT. Tu dakmayofildeba sarCeli, SemZens 

moeTxoveba kanonier mesakuTred cnobili mosarCelisaTvis nivTis dabruneba. SemZeni ar 

SeiZleba CaiTvalos arakeTilsindisierad da masTan dadebuli garigeba gabaTildes, Tu 

reestrSi mesakuTred registrirebuli piris yvela dokumenti am uZrav nivTTan dakav-

SirebiT samarTlebrivad mowesrigebulia da sasamarTlo davis wagebis riski minimumam-

dea dayvanili.63  

Tumca, garkveuli winapirobebis arsebobis SemTxvevaSi, SesaZlebelia SemZeni ara-

keTilsindisierad iqnas miCneuli. davis dros qonebis gasxvisebisas arakeTilsindisiere-

bas maSin aqvs adgili, rodesac SemZenisaTvis cnobilia, rom sajaro reestrSi regis-

trirebul mesakuTres sakuTrebis ufleba aramarTlzomierad aqvs mopovebuli da nivTi 

sxvisdeba Sesabamisi Sedegis Tavidan asacileblad.64 

davis ganmavlobaSi uZravi nivTis gasxviseba SesaZloa, SeizRudos kidec da amis 

magaliTia, sarCelze uzrunvelyofis RonisZiebis gamoyeneba. aRniSnuli RonisZieba mx-

aris uflebas warmoadgens da misi realizacia dakavSirebulia konkretul gansaxilvel 

saqmesTan dakavSirebul riskebTan. am TvalsazrisiT mxares aqvs procesualuri resurse-

bi imisa, rom Tavidan aicilos yovelgvari gaugebroba da mZime Sedegi sadavo nivTis gasx-

visebis CaTvliT.65 aRsaniSnavia is garemoeba, rom SemZenisaTvis SeuZlebelia gadaamowmos 

TiToeul SemTxvevaSi mimdinareobs Tu ara dava romelime sasamarTloSi konkretuli 

uZravi nivTis Taobaze. aseT SemTxvevaSi, SemZenis windaxeduleba Semoifargleba mxolod 

reestris monacemTa SemowmebiT. Tu sarCelze gamoyenebulia moTxovnis uzrunvelyofis 

RonisZiebebi, davis mimdinareoba sajaro reestris monacemebSic (amonawerSi) gamoCnde-

ba,66 xolo Tu davis ganmavlobaSi nivTis gasxvisebisas myidvels ar hqonda informacia 

SeZenil qonebaze davis mimdinareobis Taobaze, SemZeni iTvleba keTilsindisierad da 

misi ufleba daculia kanoniT.67 

13. sasarCelo moTxovnis formirebis Taviseburebani

uZravi nivTis aramarTlzomierad gasxvisebis SemTxvevebSi, rogorc wesi, mosarCeled 

gvevlineba nivTis Tavdapirveli mflobeli. misTvis, rogorc mosarCelisaTvis da proce-

sis im mxarisaTvis, romelsac mtkicebis tvirTi awevs, umniSvnelovanesia sworad gansaz-

Rvros sasarCelo moTxovna da miuTiTos moTxovnis samarTlebrivi safuZvlebi. 

saqarTvelos uzenaesma sasamarTlom erT-erT saqmeze msjelobisas ganmarta, rom 

sarCeli SeiZleba aRiZras uflebisa Tu samarTlebrivi urTierTobis arseboba-ararse-

bobis dadgenis, dokumentebis namdvilobis aRiarebis an dokumentebis siyalbis dadgenis 

Sesaxeb, Tu mosarCeles aqvs imis iuridiuli interesi, rom aseTi aRiareba sasamarTlos 

gadawyvetilebiT moxdes. mosarCelem sakuTrebis dacva unda ganaxorcielos im moTx-

63 susg, 2011 wlis 17 Tebervali, saqme N#as-888-836-2010.

64 iqve.

65 susg, 2011 wlis 10 marti, saqme #as-1269-1116-2010.

66 susg, 2011 wlis 17 Tebervali, saqme #as-888-836-2010.

67 susg, 2011 wlis 10 marti, saqme #as-1269-1116-2010.

TamTa kikolaSvili
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ovnis farglebSi, romlebic Seesabameba materialur-samarTlebrivi normiT gaTvalis-

winebul misTvis sasurvel Sedegs.

rodesac mosarCeles aRZruli aqvs ara mikuTvnebiTi an amkrZalavi, aramed aRiarebi-

Ti sarCeli, kerZod, iTxovs baTilad iqnes cnobili aramarTlzomier ganmkargvelsa da 

keTilsindisier SemZens Soris dadebuli nasyidobis xelSekruleba, am pirobebSi mosarCe-

lis iuridiul interess warmoadgens pirvandeli mdgomareobis aRdgena - uZrav nivTze 

sakuTrebis uflebis dabruneba.68 

keTilsindisieri SeZenis farglebSi gasxvisebuli uZravi qonebis mikuTvnebis Taoba-

ze aRZruli sasarCelo moTxovnis formulirebis Taobaze imsjela saqarTvelos uzen-

aesma sasamarTlom da amgvari sarCelebi klasikur da araklasikur69 SemTxvevebad dayo 

imisda mixedviT iyo Tu ara keTilsindisiereba davis gadawyvetis arsebiTi elementi. 

sakuTrebis imgvari xelyofa, rodesac namdvil (Tavdapirvel) mesakuTres ar gamouv-

lenia neba, xolo qonebis gamsxvisebeli arasworad iyo reestrSi registrirebuli, sa-

samarTlom miiCnia am tipis davebis klasikur SemTxvevad da ganmarta, rom sakuTrebis 

dacva, anu Tavdapirveli mesakuTris iuridiuli interesis miRweva, aRidginos sakuTreba, 

SesaZlebelia ganxorcieldes sanivTo garigebaze SedavebiT (sanivTo garigebis baTilad 

aRiarebis moTxovnis wardgeniT) da SemZenis arakeTilsindisierebaze miTiTebiT.70 amave 

gadawyvetilebaSi aRiniSna, rom sajaro reestris monacemTa utyuarobis prezumfcii-

sa da SemZenis keTilsindisieri qcevis pirobebSi, mesame piris aramarTlzomieri qmede-

ba nasyidobis xelSekrulebis baTilobas safuZvlad ver daedeba. amdenad, sasamarTlos 

am gadawyvetilebis analizis safuZvelze irkveva, rom mosarCelem sasarCelo moTxovna 

garigebis baTilad aRiarebis moTxovnis mimarTulebiT unda Camoayalibos da amtkicos 

SemZenis arakeTilsindisiereba, xolo Tu SemZeni keTilsindisieri aRmoCndeba, gamsxvise-

blis aramarTlzomieri qmedeba nasyidobis xelSekrulebis baTilobis safuZveli ver gax-

deba.

14. Tavdapirveli mesakuTris mtkicebis tvirTi

ssk-is 185-e da 312-e muxlebiT Tavdapirvel mesakuTresa da keTilsindisier SemZens 

Soris gadanawilebulia mtkicebis tvirTi. ssk-is 312-e muxliT ganmtkicebuli reestris 

monacemebis utyuarobisa da sisrulis prezumfcia SemZens uadvilebs uflebis kanonier-

ebis mtkicebis process. Tavdapirveli mesakuTris, rogorc modave mxaris, mtkicebis 

tvirTi ki ramdenadme mZimea im TvalsazrisiT, rom mas uwevs reestris monacemTa uswo-

robisa da SemZenis mier usworobis faqtis codnis mtkiceba. 

Tavdapirvelma mesakuTrem, romelic saproceso TvalsazrisiT sasamarTlo warmoe-

baSi mosarCele mxared gvevlineba erTi mxriv unda amtkicos, rom piri, romelmac misi 

qoneba gaasxvisa sajaro reestrSi registrirebuli iyo arasworad da realurad is mesa-

kuTre ar aris, xolo meore mxriv, rom SemZeni arakeTilsindisieria. es procesualuri 

sakiTxi ki, faqtobrivi TvalsazrisiT, praqtikaSi did problemas qmnis.71 aRniSnulTan 

68 susg, 2015 wlis 17 aprili, saqme #as-314-299-2013.

69 sasamarTlos ganmartebiT, araklasikur SemTxvevad moiazreba magaliTad, dauzustebeli sakadastro azomvi-

Ti naxazis safuZvelze miRebuli uZravi qonebis gadafarvis SemTxvevebi, rodesac saxezea uflebaTa dublireba 

da aseT SemTxvevebSi keTilsindisiereba davis gadawyvetis arsebiTi elements ar warmoadgens. 

70 susg, 2015 wlis 17 aprili, saqme #as-314-299-2013.

71 takaSvili s. sajaro reestris monacemebis sisworisa da sisrulis prezumfcia - demokratiuli kanonmde-

bloba Tu kanonmdeblobis xarvezi?!, ivane javaxiSvilis xsovnisadmi miZRvnili studentTa samecniero forumi, 



120

dakavSirebiT uzenaesi sasamarTlos ganmartavs, rom, rodesac piri iZens reestrSi mesa-

kuTred registrirebuli gamsxviseblisagan qonebas, arakeTilsindisier SemZenad miiCneva 

mxolod im SemTxvevaSi, Tu misi mowinaaRmdege mxare daamtkicebs misi keTilsindisierebis 

gamomricxavi garemoebebis arsebobas. amitom mtkicebis tvirTi, SemZenis arakeTilsindi-

sierebisa, awevs SemZenis mowinaaRmdege mxares da ara SemZens.72 

procesualuri TavlsazrisiT, umniSvnelovanesia, Tu ra saxis mtkicebulebebi Sei-

Zleba iqnas miCneuli relevanturad mopasuxis arakeTilsindisierebis dasadgenad. uze-

naesi sasamarTlos ganmartebiT, miwis nakveTis sadavoobis Taobaze mxolod sityvieri 

ganmarteba uZravi qonebis SemZenis arakeTilsindisierad miCnevisaTvis sakmaris safuZ-

vels ar warmoadgens reestris amonaweris sisrulisa da utyuarobis prezumfciidan ga-

momdinare.73 amdenad, imisaTvis, rom sasamarTlos mier utyuarad dadgindes, rom SemZen-

ma nivTis SeZenamde ar icoda da arc SeiZleba scodnoda sajaro reestris Canaweris 

uzustobis an sajaro reestris Canaweris mimarT saCivris Setanis Taobaze, mosarCelem 

garda sityvieri ganmartebisa, unda waradginos relevanturi mtkicebulebebi, iqneba es 

satelefono Canaweri, mimowera, Tu werilobiTi mtkicebuleba.

15. Tavdapirveli mesakuTris interesebis dacva

uZravi nivTis aramarTlzomierad gasxvisebis SemTxvevebSi, Tu SemZenis keTilsindi-

siereba dadgenilia, mxareebs Soris davas kanonmdebeli SemZenis sasargeblod wyvets 

ssk-is 185-e da 312-e muxlebze miTiTebiT. amiT keTilsindisier SemZens unarCundeba sa-

kuTrebis ufleba, xolo mesakuTres aqvs ufleba Sesabamisi sazRauri moiTxovos ar-

amarTlzomieri gamsxvisebilisagan.74 

aramarTlzomieri gasxvisebisas Tavdapirveli mesakuTris interesebi gacilebiT kar-

gadaa daculi germanuli samarTlis mixedviT. germanuli mowesrigebiT, reestris utyu-

arobis prezumfcia ar moqmedebs, rodesac reestris Canaweri sajaro-samarTlebrivi 

gagebiT aris sadavo. Tu pirs SecdomaSi Sehyavs maregistrirebeli organo, an saxezea 

iZuleba, motyueba an Secdoma, germaniis administraciuli saproceso kanonmdeblobis 

Tanaxmad, SesaZloa, es gaxdes aqtis gamoTxovis safuZveli. aRniSnulis Sedegad ki, anu-

lirdeba yvela Tanmdevi Sedegi, xolo piri, romelmac am aqtis Sedegad miiRo sargebeli, 

ver daeyrdnoba kanonieri ndobis princips.75

qarTuli administraciuli kanonmdebloba ar iTvaliswinebs amgvar mowesrigebas. 

maSin ra qmediTi berketi aqvs dazaralebul mxares daayenos sajaro reestris pasux-

ismgeblobis sakiTxi? imis gaTvaliswinebiT, rom sajaro reestris momwesrigebeli kanon-

mdebloba pasuxismgeblobas gamoricxavs, xolo sisrulisa da utyuarobis prezumfcia 

keTilsindisier SemZens icavs, Tavdapirvel mesakuTres mxolod isRa darCenia sajaro 

reestrs edavos saerTo wesiT.

moxsenebaTa krebuli, 2014-2015, 183.

72 susg, 2015 wlis 6 marti, saqme №as-1298-1236-2014.

73 susg, 2015 wlis 17 aprili, saqme #as-314-299-2013.

74 susg, 2015 wlis 17 aprili, saqme #as-314-299-2013. 

75 CaCava s. sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 oqtom-

bris gadawyvetilebis Sefaseba, 15. xelmisawvdomia: <hƩ ps://idfi .ge/public/upload/IDFI_Photos_2017/rule_of_law/deci-
sion_of_consƟ tuƟ onal_court_of_georgia_analyses.pdf>.

TamTa kikolaSvili
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16. sajaro reestris pasuximgeblobis dazRveva

sakuTrebis uflebis arsi gulisxmobs, xelisuflebas surdes da daavaldebulos sx-

vebi pativs scemdnen mesakuTris nebas, isargeblos Tavisi survilisamebr kuTvnili niv-

TiT. am uflebis ZaliT mesakuTre eqskluziur uflebas acxadebs qonebaze da es ufleba 

ara fizikuri Zalis an sazogadoebrivi adaTis, aramed, kanonis mier dacvas saWiroebs. 

amdenad SeuZlebelia iseTi sazogadoebis warmodgena, sadac scnoben da uSveben kerZo 

sakuTrebas, magram ar uzrunvelyofen kanoniT mis dacvas.76 

imis gaTvaliswinebiT, rom saadgilmamulo sistemis pirobebSi sajaro reestris war-

moebisas saxelmwifos Tavis xelSi aqvs aRebuli Canawerebis Setanis warmoeba da uzrun-

velyofs maT saimedoobas,77 igi pasuxismgebeli da garanti unda iyos masTan daregistri-

rebuli monacemebis sisworesa da im uflebaTa ganxorcielebasa da dacvaze, romlebic 

asaxulia sajaro reestrSi. amis uzrunvelyofa ki SesaZlebeli iqneba iseTi saregistra-

cio sistemis arsebobisas, romelSic asaxuli iqneba namdvili da sarwmuno monacemebi. 

amasTan, registrirebuli iqneba iseTi uflebebi, romlebsac eqneba myari safuZveli da 

SecdomiT daregistrirebis SemTxvevaSi iarsebebs zianis anazRaurebis garantirebuli 

SesaZlebloba.78 

am sakiTxTan mimarTebiT sxva qveynebis gamocdilebis analiziT irkveva, rom sajaro 

reestris pasuxismgebloba dazRveulia da anazRaurebas eqvemdebareba. espaneTSi sakiTxi 

imgvaradaa gadawyvetili, rom uZrav nivTebze uflebis registrators evaleba Seadginos 

da Seitanos saregistracio Canawerebi, masve ekisreba pasuxismgebloba SesaZlo zianze, 

Tuki Canaweri araswori aRmoCndeba.79 safrangeTSi registratoris pasuxismgeblobas az-

Rvevs sadazRvevo fondi. registraciaze pasuxismgebel muSakebs Seqmnili aqvT sadaz-

Rvevo fondi, romlidanac xdeba anazRaureba maTi Secdomebis Sedegad damdgari zian-

isTvis.80 SvedeTSi ki reestris monacemTa utyuaroba garantirebulia saxelmwifos mier, 

imgvarad, rom arazusti Canaweris Sedegad pirisaTvis zianis miyenebis SemTxvevaSi garan-

tirebulia kompensacia.81 sainteresoa am sakiTxSi ruseTis gamocdilebac. imis gaTvalis-

winebiT, rom uZravi qonebis brunvis saregistracio sistemam imedebi ver gaamarTla, 2001 

wels miiRes kanoni, romlis safuZvelze daculia im keTilsindisieri SemZenis ufleba, 

romelmac sasyidliT SeiZina mesakuTris mflobelobidan nebiT gasuli nivTi gasxvise-

baze arauflebamosili, magram mesakuTred registrirebuli pirisgan. keTilsindisieri 

SemZeni SeZenisTanave xdeba mesakuTre, xolo dazaralebul Tavdapirvel mesakuTres Seu-

Zlia moiTxovos kompensacia saxelmwifos mier specialurad Seqmnili fondidan. amgvar 

midgomas doqtrinaSic samarTlianad miiCneven, im argumentiT, rom Tavdapirveli mesa-

76 citirebulia: paipsi r. sakuTreba da Tavisufleba, Tb. 2004 miTiTebulia: qoCaSvili q. mflobelobisa da 

sakuTrebis urTierTmimarTeba sakuTrebis dacvis WrilSi, marTlmsajuleba da kanoni, 2011, #3, 74.

77 Лазаревский А. Системы регистрации прав на недвижимое имушество. Опыт зарубежных стран, М., 2000, 12 miTiTebu-

lia: lafaCi e. uZrav nivTebze qonebrivi uflebebis registraciis principebi qarTuli da germanuli kanonmde-

blobis mixedviT, samarTlis Jurnali, 2013, #1.

78 lafaCi e. uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi, Tbilisi, 2016, 166-167.

79 Дмитриев A., Сравнительный анализ систем регистрации прав на недвижимость в Германии и Испанни, «Законодательство», 
№11, 2000, 20 miTiTebulia: iqve, 167.

80 Черемшинський Г., Обзор опыта зарубежных стран в создании земельных регистрационных систем. Краткое описание 
некаторых соременных кадастровых систем, М., 2006. miTiTebulia: iqve, 167.

81 lazaraSvili l., uZravi nivTebis registraciis Sveduri sistema, Jurnali #2, 2001, 44 miTiTebulia: iqve, 167.
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kuTre naklebad braleulia, rom dauSva an SeinarCuna gansxvaveba uflebis sicxadesa da 

realurad arsebul uflebas Soris.82 

evropis sxva qveynebis msgavsad saqarTveloc saWiroebs uZrav nivTebze uflebaTa 

registraciis ganmaxorcielebeli uwyebisa da Sesabamis pirTa pasuxismgeblobis daz-

Rvevas. pasuxismgeblobis dazRveva SesaZloa uzrunvelyofil iqnes sagarantio fondis 

saSualebiT, romelic SesaZloa Seivsos registratorTa yovelTviuri SenatanebiT83 an 

sajaro reestris sakuTari fuladi saxsrebiT. vinaidan sajaro reestris erovnuli saa-

gento momsaxurebis gawevis sanacvlod iRebs garkveul safasurs da sabiujeto daf-

inansebis garda gaaCnia sakuTari Semosavalic, mas aqvs SesaZlebloba, rom garkveuli 

Tanxebi mimarTos sadazRvevo fondis dasafinanseblad.

17. saCivarTa reestri

sakonstitucio sasamarTlom84 reestris monacemTa winaaRmdeg Setanili saCivris ar-

sebobas mniSvnelovani da praqtikulad gadamwyveti roli daakisra Tavdapirvel mesa-

kuTresa da keTilsindisier SemZens Soris konfliqtis gadawyvetis sakiTxSi. rogorc ze-

moT aRiniSna, sajaro reestrTan korespondenciidan85 irkveva, rom amonaweri ar asaxavs 

informacias sajaro reestris Canaweris winaaRmdeg Setanili administraciuli saCivris 

Taobaze da dainteresebuli pirs saagentoSi warmoebuli administraciuli davebis Tao-

baze informaciis misaRebad, uxdeba reestrisadmi werilobiTi mimarTva. es ki gulisx-

mobs imas, rom SemZenma keTilgonierebisa da windaxedulebis farglebSi damatebiTi Zal-

isxmeva unda gaswios saCivris arseboba-ararsebobis dadgenisaTvis. 

samoqalaqo brunvis gaZvirebisa da garTulebis Tavidan acilebis mizniT, sasurve-

lia, sajaro reestrma daiwyos zrunva reestris Canaweris winaaRmdeg Setanil saCivarTa 

erTgvari reestris Seqmnaze. mizanSewonilia, SemuSavdes erTgvari sistema, romelic uz-

runvelyofs saxelmwifosa da mesakuTris TanamSromlobis safuZvelze reestris Canaw-

eris winaaRmdeg arsebuli saCivris Sesaxeb nebismieri mesame piris da maT Soris, SemZenis 

informirebas an am informaciaze maT xelmisawvdomobas.86 

82 qoCaSvili q. mflobelobisa da sakuTrebis urTierTmimarTeba sakuTrebis dacvis WrilSi, marTlmsajuleba 

da kanoni, 2011, #3, 93.

83 lafaCi e. uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi, Tbilisi, 2016, 167.

84 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba.                        

85 saqarTvelos iusticiis saministros sajaro reestris erovnuli saagentos 2018 wlis 26 martis #141323 

werili. registraciis N KA011754536916118. ix. veb-gverdi: <hƩ ps://nom.reestri.gov.ge/>.

86 CaCava s. sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 oqtom-

bris gadawyvetilebis Sefaseba, 17. xelmisawvdomia: <hƩ ps://idfi .ge/public/upload/IDFI_Photos_2017/rule_of_law/deci-
sion_of_consƟ tuƟ onal_court_of_georgia_analyses.pdf> .
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18. mesakuTris interesebis dacvis sxva RonisZiebebi

saqarTvelos sakonstitucio sasamarTlo Tavis gadawyvetilebaSi87 savaraudod, ix-

elmZRvanela ra sakonstitucio samarTalwarmoebis wesebiT,88 ar Seexo sajaro rees-

tris momwesrigebel kanonmdeblobas, imis gamo, rom sakonstitucio sasamarTlos ar 

aqvs ufleba, imsjelos sxva normatiuli aqtis konstituciasTan Sesabamisobaze, Tu mo-

sarCele an wardginebis avtori mxolod konkretuli kanonis an romelime normis ara-

konstituciurad cnobas iTxovs. Sesabamisad, sasamarTlom ar imsjela, im sakiTxze Tu 

ra garantiebi unda Seqmnas saxelmwifom sajaro reestris Canaweris sisworis uzrun-

velsayofad da mesakuTris arasworad registraciis faqtebis gamosaricxad. TumcaRa 

miuTiTa, rom uZravi qonebis registraciis moqmedi sistemis saqarTvelos konstituciis 

21-e muxlTan Sesabamisobis sakiTxi SesaZlebelia damoukideblad gaxdes sakonstitucio 

sasamarTlos msjelobis sagani.89 

uZravi qonebis registraciis moqmedi sistemis kompleqsurad Sefasebis SemTxvevaSi, 

gasaanalizebelia, sakanonmdeblo standartiT ra xarisxis gulisxmierebis valdebule-

ba SeiZleba daekisros sajaro reestrs da ramdenad aris SesaZlebeli uflebis regis-

traciasTan mimarTebiT imgvari damatebiTi usafrTxoebis zomebis daweseba, romelic 

erTdroulad arc daabrkolebs samoqalaqo brunvis stabilurobas da Tanac, meti usa-

frTxoebis garantiebs Seqmnis, raTa gamoricxos an Seamciros mesakuTris mier misi nebis 

sawinaaRmdegod sakuTrebis dakargva.90 

sajaro reestris monacemebis Riaobis wyalobiT, mesakuTreTa da sakuTrebis obi-

eqtebis Taobaze informacia sajaroa, ganTavsebulia vebgverdze da nebismier dainter-

esebul pirs aqvs ufleba gaecnos mas. erTi SexedviT, amgvari midgoma srulad unda ica-

vdes rogorc mesakuTres, ise SemZens, magram rogorc ganxiluli araerTi SemTxvevidan 

irkveva, mesakuTre imdenad gvian igebs informacias misi sakuTrebis gankargvis Taobaze, 

rom ukve saxeze gvyavs axali, zog SemTxvevaSi keTilsindisieri mesakuTre. sajaro rees-

tris erovnuli saagentos vebgverdi91 ar aris socialuri qselis profili, rom mesaku-

Trem yovel cismare dRes gadaamowmos Tavis sakuTrebaSi arsebul obieqtze informacia 

da gaigos raime safrTxe xom ar emuqreba misi sakuTrebis uflebas. imis gaTvalis-

winebiT, rom sasamarTlo praqtikaSi arcTu ise cota SemTxvevaa arauflebamosili mesa-

kuTris mier sakuTrebis gankargvisa, mizanSewonilia, sajaro reestrma daiwyos zrunva 

eleqtronuli platformis uzrunvelyofaze, romlis wyalobiT yvela mesakuTres, ro-

gorc sajaro reestris momsaxurebis mimRebs (momxmarebels) eqneba sakuTari profili 

da dauyovnebliv ecnobeba mis sakuTrebaSi arsebul obieqtze raime saxis zemoqmedebis 

ganxorcielebis Taobaze. miuxedavad imisa, rom aRniSnuli moiTxovs garkveul resurss, 

amgvari RonisZiebis gatareba sagrZnoblad Seamcirebs arauflebamosil mesakuTreTa 

registracias, registraciis ganxorcielebis SemTxvevaSi ki, uzrunvelyofs realuri me-

sakuTris mxridan dauyovnebel reagirebas. 

87 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba.

88 „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 26-e muxlis I punqti; 

„sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis me-11 muxlis I punqti.

89 CaCava s. sajaro reestris prezumfciasTan dakavSirebiT sakonstitucio sasamarTlos 2017 wlis 17 oqtom-

bris gadawyvetilebis Sefaseba, 6. xelmisawvdomia: <hƩ ps://idfi .ge/public/upload/IDFI_Photos_2017/rule_of_law/decision_
of_consƟ tuƟ onal_court_of_georgia_analyses.pdf>.

90 iqve.

91 hƩ p://napr.gov.ge.



124

19. daskvna

aramarTlzomieri gasxvisebis pirobebSi aRwera ra veb gverdia, sajaro reestris 

erovnuli saagnetos vebgverdi Tavdapirveli mesakuTrisa da keTilsindisieri SemZenis 

konfliqts qarTuli kanonmdebloba keTilsindisieri SemZenis sasargeblod wyvets, img-

varad rom keTilsindisier SemZens unarCundeba sakuTrebis ufleba. saqarTvelos sakon-

stitucio sasamarTlos 2017 wlis 17 oqtombris gadawyvetilebiT, faqtobrivad eWvqveS 

dadga sajaro reestris utyuarobisa da sisrulis prezumfcia, xolo sajaro reestris 

monacemTa winaaRmdeg Setanili saCivris arsebobas mniSvnelovani da praqtikulad gadam-

wyveti roli daekisra Tavdapirvel mesakuTresa da keTilsindisier SemZens Soris kon-

fliqtis gadawyvetis sakiTxSi.

sakiTxis kvlevis Sedegad, gamoikveTa, rom sajaro reestris Canaweris winaaRmdeg 

Setanil saCivarze wvdoma sajaro ar aris da masze informaciis misaRebad dainter-

esebulma pirma werilobiT unda mimarTos sajaro reestris erovnul saagentos, rac 

samoqalaqo brunvas garkveulwilad arTulebs da aZvirebs. amasTan, damatebiT gasaana-

lizebelia sakiTxi, reestris Canaweri saCivrdeba administraciuli warmoebis wesiT, Tu 

administraciuli samarTalwarmoebis wesiT. 

samoqalaqo brunvis garTulebis Tavidan asacileblad da amavdroulad reestris mo-

nacemTa sisrulisa da utyuarobis prezumfciis dasacavad, mizanSewonilia, Seiqmnas sa-

CivarTa erTiani reestri, an sajaro reestridan amonawerSi gaCndes grafa saCivris Tao-

baze informaciis miTiTebiT. sakuTrebis uflebis damatebiTi damcavi berketi SesaZloa 

gaxdes eleqtronuli platforma, romlis wyalobiT yvela mesakuTres dauyovnebliv 

ecnobeba mis sakuTrebaSi arsebul obieqtze raime saxis zemoqmedebis ganxorcielebis 

Taobaze.

moqmedi kanonmdeblobiT, sajaro reestris, rogorc maregistrirebeli organos pa-

suximgebloba, registraciis procesSi imdenad SezRudulia, rom igi praqtikulad pa-

suxs ar agebs registraciis arcerT samarTlebriv Sedegze. mdgomareobas arTulebs is 

faqtoric, rom uZrav nivTebze uflebaTa registraciis procesSi savaldebulo sanota-

ro wesiT damowmeba ar moqmedebs. am pirobebSi Tavdapirvel mesakuTres isRa darCenia 

saerTo wesiT, administraciuli kanonmdeblobis safuZvelze, idavos sajaro reestris 

winaaRmdeg. 

uZrav nivTebze uflebaTa registraciis procesSi sajaro reestris rolis gaanali-

zebis safuZvelze, mivdivarT im daskvnamde, rom mizanSewonilia, ganxorcieldes regis-

traciis procesSi sajaro reestris pasuxismgelobis dazRveva, rac mniSvnelovani qmed-

iTi berketi iqneba Tavdapirveli mesakuTris interesebis dasacavad.

 

TamTa kikolaSvili
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Vakhtang Nogaideli, 

Emzar Megrelishvili

ANALYSIS OF THE DECISION OF THE CONSTITUTIONAL COURT OF GEORGIA IN THE CASE: 
“FATMAN KVARATSKHELIA AND KAKHA EKHVAIA V. PARLIAMENT OF GEORGIA”

The property right is a natural right of a person and without it, full parƟ cipaƟ on in civil relaƟ ons is unima-
ginable. Everyone has the right to own, use, dispose of and bequeath his/her lawfully acquired possessions. 
That is why property and property right are protected by several internaƟ onal acts or naƟ onal legislaƟ ve 
acts. Property can be used in a variety of ways and forms, for instance, the Civil Code of Georgia sets out 
such property-legal insƟ tuƟ ons as securing demand, such as mortgages. In 2018, some changes were made 
to the Civil Code of Georgia, parƟ cularly those changes were related to the mortgages insƟ tuƟ ons, which 
prohibited the owner from taking secured loans/credits from persons who are not under the supervision of 
the NaƟ onal Bank of Georgia. Those norms signifi cantly limited the rights of owners and were appealed in 
the ConsƟ tuƟ onal Court of Georgia. In this arƟ cle, the authors analyze the content of the decision made by 
the ConsƟ tuƟ onal Court of Georgia on the above-menƟ oned issue in terms of consistency and legal logic of 
the decision, including the shortcomings of the decision that make negligibly of funcƟ onal importance of civil 
law insƟ tuƟ ons.
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vaxtang noRaideli*

emzar megreliSvili**

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi 
saqmeze: „fatman kvaracxelia da kaxa exvaia saqarTvelos parlamentis 

winaaRmdeg“ 

Sesavali

2018 wels saqarTvelos samoqalaqo kodeqsis ipoTekisa da giravnobis momwesrigeb-

el TavebSi Sevida cvlilebebi,1 maT Soris kodeqss daemata ori axali norma (254-e mux-

lis me-6 da me-7 nawilebi da 286-e muxlis me-4 da me-7 nawilebi), romlis Tanaxmadac, 
mesakuTres ekrZaleboda/ekrZaleba sakuTari qonebiT uzrunvelyofili sesxis/kredi-

tis misaRebad kerZo pirTan, romelic ar eqvemdebareba saqarTvelos erovnuli bankis 

zedamxedvelobas, urTierTobaSi Sesvla giravnobisa Tu ipoTekis institutis meSveobiT. 
bunebrivia, aRniSnuli siaxleebis irgvliv iuridiul mecnierebaSi sakmaod mwvave disku-

sia warimarTa. mecnierTa nawilma2 gaakritika kanonmdeblis mxridan SemoTavazebuli mow-

esrigeba konkretuli sakiTxisa. maTi mosazrebiT, cvlilebebma mesakuTris interesebi 

mniSvnelovnad da gaumarTleblad SezRuda. sakuTrebis ufleba gulisxmobs mesakuTris 

uflebas, Tavi daicvas saxelmwifos gaumarTlebeli Carevisagan mis konstituciiT garan-

tirebul uflebaSi. aseve, aRniSnuli ufleba saxelmwifos avaldebulebs daicvas igi, rac 

niSnavs kanonmdeblobaSi sakuTrebis Sinaarsis konstituciis Sesabamis reglamentirebas.3 
zemoaRniSnuli cvlilebebis kvaldakval, saqarTvelos sakonstitucio sasamarTlos 

2018 wlis 7 dekembers konstituciuri sarCeliT (registraciis №1380) mimarTes saqa-

rTvelos moqalaqeebma – fatman kvaracxeliam da kaxa exvaiam, rasTan dakavSirebiTac 

saqarTvelos sakonstitucio sasamarTlom imsjela da miiRo Sesabamisi gadawyvetileba.4

winamdebare naSromis mizania, saqarTvelos sakonstitucio sasamarTlos mier gansax-

ilvel saqmeze miRebuli gadawyvetilebis im nawilis Sinaarsobrivi da samarTlebrivi 

dasabuTebis analizi, romelic exeba ipoTekis reformis mimarTebas saqarTvelos kon-

stituciis me-19 muxlTan, kerZod, ramdenad srulyofili kvleva-Ziebis Sedegad iqna 

miRebuli Sesabamisi gadawyvetileba? Seesabameba Tu ara sasamarTlos mier warmodge-

nili Sefasebebi sakuTrebis institutis arss? sasamarTlos mxridan ramdenad marTebu-

lad moxda interesTa balansis dadgena Sepirispirebul Rirebulebebs Soris? warmoad-

* ivane javaxiSvili saxelobis Tbilisis saxelmwifo universitetis samarTlis samagistro programis studenti.

** ivane javaxiSvili saxelobis Tbilisis saxelmwifo universitetis samarTlis samagistro programis studenti.

1 ix. 2018 wlis 21 ivlisis kanoni №3315-rs.

2 ix. rusiaSvili g., binas ar kargavs mxolod is, visac es bina ara aqvs - SedarebiTi samarTlis qarTul-germanuli 

Jurnali N1, 2019.

3 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 7 ivlisis gadawyvetileba № 1/2/384 saqmeze saqarTvelos 

moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRm-

deg.

4 ix. saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fat-

man kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“. 
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genda Tu ara kanonmdeblis mxridan Sesabamisi cvlilebebis ganxorcieleba realur da 

aucilebel RonisZiebas? 

1. sakuTrebis cneba da xelSekrulebis Tavisuflebis principi

sakuTrebis ufleba adamianis bunebiTi uflebaa da mis gareSe warmoudgenelic ki 

aris srulfasovan samoqalaqo urTierTobebSi Cabma. „sakuTrebis institutis konsti-

tuciur-samarTlebrivi garantireba da pirisTvis sakuTrebis uflebis dacvis sakmari-

si saSualebebis miniWeba, sasicocxlod, aucilebelia demokratiuli, samarTlebrivi da 

socialuri saxelmwifosTvis“.5 Tavis mxriv, sakuTrebisa da masze uflebis mniSvneloba 

araerTi saerTaSoriso-samarTlebrivi aqtiTa Tu erovnuli kanonmdeblobiT aris mowes-

rigebuli. adamianis uflebaTa sayovelTao deklaraciis6 me-17 muxli swored sakuTrebis 

uflebas ganamtkicebs da miuTiTebs, rom yvelas aqvs ufleba flobdes qonebas rogorc 

damoukideblad, ise sxvebTan erTad. amasTan, amave muxlis meore nawilis Tanaxmad, ar-

avis SeiZleba CamoerTvas qoneba TviTneburad. kidev erTi mniSvnelovani saerTaSoriso 

aqti aris adamianis uflebaTa evropuli konvencia,7 romelic adamianis uflebaTa dacvis 

maRal standarts adgens. konvenciis pirveli damatebiTi oqmis pirveli muxli sakuTre-

bis dacvis garantiebs ganamtkicebs, romlis Tanaxmadac, yovel fizikur an iuridiul 

pirs aqvs Tavisi sakuTrebiT Seuferxebeli sargeblobis ufleba. es muxli uzrunvely-

ofs uflebas arsebul qonebaze, rac aseve moicavs moTxovnebs, romlis safuZvelzec 

ganmcxadebels aqvs sakuTrebis uflebiT efeqtiani sargeblobis mopovebis minimum „le-

gitimuri molodini“.8 saqarTvelo zemoaRniSnuli orive dokumentis xelmomweri saxelm-

wifoa da, Sesabamisad, aRiarebs sakuTrebis uflebis arss da rols adamianis pirovnuli 

ganviTarebisa da jansaRi samoqalaqo urTierTobebis damkvidrebis procesSi. aRniSnuli 

asaxulia saqarTvelos konstituciis9 me-19 muxlSi, romlis Tanaxmadac, sakuTrebisa da 

memkvidreobis ufleba aRiarebuli da uzrunvelyofilia. ra Tqma unda, mocemuli kon-

stituciuri garantiis qmediTi dacvis meqanizmebi gaTvaliswinebulia aseve saqarTvelos 

samoqalaqo kodeqssa10 Tu sxva sakanonmdeblo aqtebSi. 
literaturaSi arsebuli mosazrebis Tanaxmad, „sakuTrebis ufleba, rogorc adami-

anis bunebiTi ufleba, misi pirovnuli Tavisuflebis aucilebeli atributicaa“.11 „Tana-

medrove samarTalSi sakuTreba fizikuri piris iseTi ganuyofeli Tvisebebis Sedegia, ro-

goricaa Tavisufleba da Tavisufali neba, romelic yvelas kuTvnilebaa da, ufro metic, 

5 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawyvetileba saqmeze „daniis mo-

qalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg“, II-32.

6 adamianis uflebaTa sayovelTao deklaracia, 1948 
ix. <hƩ p://www.supremecourt.ge/fi les/upload-fi le/pdf/aqtebi3.pdf > [29.05.2021].

7 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 1950 
ix. <hƩ ps://matsne.gov.ge/ka/document/view/1208370?publicaƟ on=0 > [29.05.2021].

8 P. Leach, Taking a Case to the European Court of Human Rights, fourth ediƟ on, Oxford University Press, 2017, 499.

9 saqarTvelos konstitucia, 1995 
ix. <hƩ ps://matsne.gov.ge/ka/document/view/30346?publicaƟ on=36 > [29.05.2021].

10 saqarTvelos samoqalaqo kodeqsi, 1997. 
ix. <hƩ ps://matsne.gov.ge/ka/document/view/31702?publicaƟ on=113 > [29.05.2021].

11 Wanturia l., uZravi nivTebis sakuTreba, SedarebiTi samarTlebrivi kvleva (germanuli samarTlis magaliTze), 
Tbilisi, 1994, 84-88.
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swored es sayovelTaoba aris samarTlis sferoSi civilizaciis yvelaze mniSvnelovani 

monapovari.“12 germaniis federalur sakonstitucio sasamarTlos gadawyvetilebebSi ki 

sagangebodaa xazgasmuli, rom sakuTrebis ufleba aris winare da zesaxelmwifoebrivi 

ufleba. iseve rogorc Tavisufleba, sakuTrebac elementarul ZiriTad uflebas war-

moadgens.13 konstituciuri sakuTreba aris is, rac eqvemdebareba dacvas, romlis arse-

bobac dacvisunariania, maSasadame, sakuTreba, romelic yvela Tavisi normatiuli niSniT 

arsebobs.14 „sakuTrebis ufleba moicavs saxelSekrulebo Tavisuflebas, maT Soris, 
icavs qonebis, sabanko angariSebisa da qonebrivi uflebebis Tavisuflad gankargvis Ses-

aZleblobas. sakuTrebis ufleba gulisxmobs piris SesaZleblobas, sakuTari survilis 

Sesabamisad, Tavisufali nebis safuZvelze, SeiZinos da gaasxvisos qonebrivi uflebebi.“15 

Tavis mxriv ki, qonebrivi uflebebis gankargvisa da SeZenis yvelaze farTod gavrcelebu-

li saSualebaa xelSekruleba. „xelSekrulebis dadebis Tavisufleba warmoadgens samoqa-

laqo brunvis safuZvels. saxelSekrulebo TavisuflebiT daculia piris SesaZlebloba, 
gadawyvitos, dados Tu ara xelSekruleba ama Tu im qonebriv uflebasTan dakavSirebiT, 
airCios xelSekrulebis mxare da gansazRvros xelSekrulebis pirobebi“.16 saqarTvelos 

samoqalaqo kodeqsis 319-e muxlis pirveli nawili ganmartavs, rom kerZo samarTlis subi-

eqtebs SeuZliaT kanonis farglebSi Tavisuflad dadon xelSekrulebebi da gansazRvron 

am xelSekrulebaTa Sinaarsi. maT SeuZliaT dadon iseTi xelSekrulebebic, romlebic 

kanoniT gaTvaliswinebuli ar aris, magram ar ewinaaRmdegeba mas.17 aRniSnuli norma ga-

momdinareobs saqarTvelos konstituciis me-12 muxliT ganmtkicebuli pirovnebis Tav-

isufali ganviTarebis uflebidan, romelic kerZo samarTalSi swored nebis avtonomiis 

principiT vlindeba, Tumca saxelSekrulebo Tavisuflebis safuZveli aris konstituci-

iT ganmtkicebuli araerTi sxva uflebac, magaliTad, azris gamoxatvis da sityvis Tavi-

sufleba, sakuTrebis ufleba, inteleqtualuri Semoqmedebis Tavisufleba, Tavisufali 

mewarmeobis ufleba (Sromis Tavisufleba), mimosvlis Tavisufleba, pirTa Tanasworo-

ba da qorwinebis Tavisufleba.18 „saxelSekrulebo Tavisuflebis principis arsi imaSi 

gamoixateba, rom mxareebma sakuTari interesebis formireba Tavisuflad, TavianTsave 

nebaze dafuZnebul saxelSekrulebo pirobebSi gamoxaton. xelSekrulebis Tavisufleba 

uzrunvelyofs mxareTa individualuri moTxovnilebebis dakmayofilebas da pirTa Ses-

aZleblobas, airCion xelSekrulebis mxare, xelSekrulebis yvelaze xelsayreli saxe da 

amgvarad gadaanawilon TavianTi ufleba-movaleobani.“ 19 
„konstituciiT aRiarebuli sakuTrebis arsi mdgomareobs saxelmwifos Carevisagan 

12 zarandia T., sanivTo samarTali, Tbilisi, 2019, 177.

13 BVerfGE 15, 126 (144).

14 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 96.

15 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-3.

16 iqve.

17 saqarTvelos samoqalaqo kodeqsi, muxli 319 (1). 
ix. <hƩ ps://matsne.gov.ge/document/view/31702?publicaƟ on=113> [29.05.2021].

18 jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqalaqo samarTalSi, sadisertacio naSromi, Tbili-

si, 2016, 73.
ix. <hƩ p://press.tsu.ge/data/image_db_innova/disertaciebi_samartali/sergi_jorbenadze.pdf > [17.04.2021].

19 gelaSvili i., saqarTvelos samoqalaqo kodeqsis 319-e muxlis komentari, bolo damuSaveba 17.10.2017. 
ix. <hƩ p://www.gccc.ge/wp-content/uploads/2017/10/ArƟ kel-319.pdf > [17.04.2021].

vaxtang noRaideli, emzar megreliSvili
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mis dacvaSi, rac saxelmwifos avaldebulebs, ar Caerios dausabuTeblad mesakuTris cx-

ovrebaSi da uzrunvelyos misi mSvidi arseboba“.20 saxelmwifos qmedeba, romelic zRu-

davs piris Tavisuflebas, flobdes, sargeblobdes, gankargavdes sakuTar qonebas an/
da kerZo pirebisagan xelSekrulebis safuZvelze SeiZinos saqoneli an/da momsaxureba, 
saqarTvelos sakonstitucio sasamarTlos myarad damkvidrebuli praqtikis Tanaxmad, 
a priori ganixileba, rogorc Careva saqarTvelos konstituciis me-19 muxliT dacul sa-

kuTrebis konstituciur uflebaSi da saWiroebs saTanado konstituciursamarTlebriv 

gamarTlebas. 

2. sakuTrebis uflebis SezRudvis konstituciuri safuZvlebi

marTalia, sakuTrebis ufleba konstituciiT daculi da garantirebuli uflebaa da 

misi xelyofa dauSvebelia, es ufleba ar aris absoluturi da misi SezRudva garkveuli 

obieqturi winapirobebis arsebobis SemTxvevaSi SesaZlebelia. sakuTrebis konstituci-

ur-samarTlebrivi koncefcia gulisxmobs, kerZo pirsa da saxelmwifos Soris urTier-

Tobas, romelic maT Soris moicavs saxelmwifos mxridan imgvar zemoqmedebebs, rogoric 

aris sakuTrebis uflebaSi Careva qonebis CamorTmevis saxiT, aseve kerZo sakuTrebaze sx-

vagvari kontroli Tu SezRudva.21 aRniSnul sakiTxze miuTiTebs konstituciis me-19 mux-

lis me-2 punqti, romlis Tanaxmadac, daSvebulia sakuTrebis uflebis SezRudva sajaro 

interesebis dasacavad, kanoniT dadgenil gansazRvrul SemTxvevebSi, dadgenili wesiT. 
rac Seexeba sakuTrebis CamorTmevas, 19(3) muxli ganmartavs, rom aseTi qmedeba saxelm-

wifos mxridan dasaSvebia gansakuTrebuli sazogadoebrivi saWiroebisas, magram mxolod 

sasamarTlos gadawyvetilebiT an organuli kanonis safuZvelze da Sesabamisi kompen-

saciis gadacemiT uflebis mqone pirisTvis. „saxelmwifos valdebulebaa Tavisi politika 

konkretul sferoSi dauqvemdebaros saqarTvelos konstituciis me-19 muxlis me-2 da 

me-3 punqtebiT gaTvaliswinebul aucilebeli sazogadoebrivi saWiroebis Sinaarss img-

varad, rom ar dairRves sakuTrebis uflebis arsi. imavdroulad, yoveli mesakuTris val-

debulebaa iTminos misi sakuTrebis uflebaSi saxelmwifos aseTi Carevebi“.22 imas, Tu ra 

unda CaiTvalos sazogadoebisTvis aucilebel saWiroebad, konstitucia ar akonkretebs, 
amitom yovel konkretul SemTxvevaSi saxelmwifom unda amtkicos gansakuTrebuli sazo-

gadoebrivi interesis arseboba, romelic gadawonis sakuTrebis uflebas da SesaZlebels 

gaxdis masSi Carevas. amasTan, daculi unda iyos is formaluri da materialuri krite-

riumebi, romlebic gansazRvrulia konstituciis me-19 muxlis me-2 da me-3 punqtebiT. 
dauSvebelia sakuTrebis imgvari SezRudva, romelic xelyofs am uflebis arss, ra mniS-

vnelobis sazogadoebrivi saWiroebac ar unda iyos dasakmayofilebeli. amasTan, cxadia, 
gasaTvaliswinebelia isic, rom yovel konkretul SemTxvevaSi sakuTrebis uflebis Sez-

Rudva unda iyos erTaderTi da yvelaze efeqturi saSualeba im konkretuli legitimuri 

sajaro miznisa, romelsac sazogadoebriv saWiroebad moixseniebs konstitucia. 
kerZo piris interesebsa da sajaro interesebs Soris balansi aris is aucilebeli da 

umniSvnelovanesi kriteriumi, romliTac unda ixelmZRvanelos saxelmwifom sakuTrebis 

20 b. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 98.

21 Akkermans, A ComparaƟ ve Overview of European, US and South African ConsƟ tuƟ onal Property Law, EPLJ, 2018, Vol.7, Issue 1, 108.

22 fircxalaSvili a., sakuTrebis ufleba; memkvidreobis ufleba; sakuTrebis CamorTmeva - saqarTvelos kon-

stituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, 
Tbilisi, 2013, 213. ix. <hƩ p://www.library.court.ge/upload/ConsƟ tuƟ on_Commentary_Human_Rights.pdf > [18.04.2021].
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uflebis SezRudvis yoveli gamovlinebisas. unda Sefasdes, Rirs Tu ara konkretuli 

miznis misaRwevad sakuTrebis uflebis SezRudva, radgan, marTalia, saqme exeba erTi 

piris interesebs, romelic ejaxeba uamravi, ganusazRvreli raodenobis pirTa inter-

esebs, magram es ar niSnavs imas, rom nebismieri aseTi dapirispirebisas umravlesobis in-

teresi gadawonis erTi piris interess, radgan am ukanasknelis ukan dgas konstituciiT 

garantirebuli sakuTrebis ufleba, romelic garda imisa, rom samoqalaqo urTierTo-

bebis fundamentia, adamianis Rirsebis uflebis Semadgenel nawiladacaa miCneuli da misi 

xelyofa, garkveulwilad, adamianis Rirsebis Selaxvasac niSnavs. 

3. gasaCivrebuli normebis Sinaarsi da sakuTrebis uflebaSi Careva

gansaxilvel saqmeSi davis sagans warmoadgenda saqarTvelos samoqalaqo kodeqsis 

254-e muxlis me-6 nawilisa da 286-e muxlis me-4 nawilis sityvebis „fizikur pirze (maT 

Soris, individualur mewarmeze) gasacemi/gacemuli sesxis/kreditis xelSekrulebidan 

gamomdinare moTxovnis uzrunvelyofis saSualebad ar SeiZleba gamoyenebul iqnes mis an 

sxva fizikuri piris sakuTrebaSi arsebuli uZravi nivTi“ konstituciuroba saqarTvelos 

konstituciis me-11 muxlis pirvel punqtTan da me-19 muxlis pirvel da me-2 punqtebTan 

mimarTebiT. naSromis miznebidan gamomdinare, vinaidan sasamarTlom arakonstituciurad 

cno giravnobis nawilTan mimarTebiT norma (rasac Sedegobrivi aspeqtiT viziarebT), xolo 

ipoTekis nawilSi konstituciurad miiCnia, Semdgomi msjeloba upiratesad warimarTeba 

ipoTekis institutTan mimarTebiT arsebuli normis saqarTvelos konstituciis me-19 
muxlTan Sesabamisobis nawilSi sasamarTlos mier miRebuli gadawyvetilebisa da masSi 

warmodgenili Sefasebebis analizis saxiT. 
 gasaCivrebuli normebis Tanaxmad, fizikur pirze giravnobiT da ipoTekiT uzrunve-

lyofili sesxis/kreditis gacemis uflebamosileba aqvT mxolod „saqarTvelos erovnu-

li bankis Sesaxeb“ saqarTvelos organuli kanonis Sesabamisad saqarTvelos erovnuli 

bankis zedamxedvelobisadmi daqvemdebarebul komerciul bankebs, mikrosafinanso orga-

nizaciebs, arasabanko sadepozito dawesebulebebs − sakredito kavSirebs da sesxis gam-

cem subieqtebs. Tavis mxriv, sesxis gamcemi subieqtis definicias adgens „saqarTvelos 

erovnuli bankis Sesaxeb“ saqarTvelos organuli kanonis me-2 muxlis h7 punqti, romlis 

mixedviT, sesxis gamcemi subieqti aris nebismieri piri an urTierTdakavSirebul pirTa 

jgufi, romlis mimarT, erTdroulad, 20-ze met fizikur pirs (maT Soris, individualur 

mewarmes) aqvs sasesxo/sakredito valdebuleba.
saqarTvelos sakonstitucio sasamarTlom ganmarta, rom „aRniSnuli CamonaTvali ar 

moicavs im fizikur pirebs, romelTa mimarTac, erTdroulad, 20-ze nakleb fizikur pirs, 
maT Soris, individualur mewarmes aqvs Sesabamisi sasesxo valdebuleba. sadavo normebi 

adgens gansakuTrebul regulirebas da amomwuravad gansazRvravs sesxis gamcem im su-

bieqtTa wres, romelTac aqvT sadavo normebiT dadgenili moZravi da uZravi nivTebiT 

uzrunvelyofili sesxis/kreditis gacemis uflebamosileba. fizikuri piri ver aiRebs 

aRniSnul sesxs sxva fizikuri pirisgan, garda im SemTxvevisa, rodesac sesxis gamcemi 

piri aris sesxis gamcemi subieqti, e.i. piri, romlis mimarTac, erTdroulad, 20-ze met 

fizikur pirs aqvs sasesxo/sakredito valdebuleba“.23

23 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-8,9.
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imis gaTvaliswinebiT, rom zemoaRniSnuli normebi konkretul pirTa mier sesxis/
kreditis miRebis SesaZleblobas gamoricxavs aseve konkretul pirTa mxridan, sasamarT-

lom daadgina saqarTvelos konstituciis me-19 muxliT dacul sakuTrebis uflebaSi 

Careva. cxadia, saxelmwifos mxridan amgvar Carevas unda gaaCndes Sesabamisi legitimu-

ri mizani, rac gaamarTlebs uflebis SezRudvas da ufro maRali samarTlebrivi sike-

Tis dacvas uzrunvelyofs. adamianis uflebaTa evropuli sasamarTlos praqtikis Ta-

naxmad, sakuTrebis uflebis nebismieri xelyofa unda emsaxurebodes sajaro an saerTo 

interesiT ganpirobebul kanonier miznebs.24 garda amisa, sakmarisi ar aris, rom xelyofa 

kanonier mizans emsaxureba, agreTve, mniSvnelovania, rom daculi iyos proporciuloba. 
erT-erT saqmeSi, adamianis uflebaTa evropulma sasamarTlom ganmarta, rom sakuTrebis 

uflebis SezRudvisas daculi unda iyos samarTliani balansi sazogadoebis saerTo in-

teresebsa da piris fundamentur uflebaTa dacvis moTxovnebs Soris.25 

4. uflebaSi Carevis Sefaseba Tanazomierebis principis gamoyenebiT

4.1. legitimuri miznis dasabuTebisa da mtkicebis problema

saqarTvelos sakonstitucio sasamarTlos praqtikis Tanaxmad, „legitimuri miznis 

ararsebobis pirobebSi, adamianis uflebaSi nebismieri Careva TviTnebur xasiaTs atarebs 

da uflebis SezRudva safuZvelSive gaumarTlebeli, arakonstituciuria“.26 rogorc ze-

moT aRiniSna, sakuTrebis konstituciuri uflebis SezRudvisTvis saWiroa sajaro in-

teresiT ganpirobebuli SezRudvis wesis kanoniT reglamentireba. swored sajaro in-

teresis arseboba iZleva sakuTrebis uflebis SezRudvis konstituciursamarTlebriv 

legitimacias. adamianis uflebaTa evropulma sasamarTlom, erT-erT saqmeze ganmarta, 
rom ar arsebobs sakuTrebis moxmarebis garantirebuli ufleba marto misi mflobelis 

interesebidan gamomdinare, saerTo keTildReobis interesebidan gamomdinare, moxmareba 

SeiZleba kanoniT SeizRudos,27 xolo sajaro interesis arseboba-ararseboba unda daadg-

inos saxelmwifom.28

gansaxilvel saqmeSi mopasuxe mxarem ori ZiriTadi argumenti daasaxela, romel-

ic dawesebuli SezRudvis legitimur gamarTlebas warmoadgenda. kerZod, erTi mxriv, 
fizikur pirTa, rogorc momxmarebelTa, uflebebis dacva sasesxo/sakredito urT-

ierTobebSi, maTi gadaxdisunarianobis uzrunvelyofa, xolo meore mxriv, Warbvalia-

nobis riskebis Semcireba da finansuri stabilurobis uzrunvelyofa. mopasuxe mxaris 

ganmartebiT, sesxis/kreditis gamcemi is pirebi, romlebic ar eqvemdebarebian erovnuli 

bankis zedamxedvelobas, aRniSnuli sajaro interesebis ugulebelyofis gansakuTrebiT 

maRal safrTxes qmnian.29 
24 ix.ECtHR, James v. the United Kingdom, A98, 1986.

25 ECtHR, Sporrong and Lönnroth v. Sweden, Nos. 7151/75 and 7152/75, 1982, &69.

26 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 5 noembris №3/1/531 gadawyvetileba „israelis moqa-

laqeebi – Tamaz janaSvili, nana janaSvili da irma janaSvili saqarTvelos parlamentis winaaRmdeg“, II-15.

27 ECtHR, Sporrong and Lönnroth v. Sweden, No. 7151/75 and 7152/75, 1982, &61 ix.  < hƩ p://www.supremecourt.ge/fi les/upload-fi le/
pdf/sakutrebis-chamortmeva.pdf > [29.05.2021].

28 ECtHR, AGOSI v. the United Kingdom, Series A no. 108, 1986, &52; ix. < hƩ ps://rm.coe.int/16806ebc9d > [08.10.2021].

29 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 
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sasamarTlom aRniSna, rom „sazogadoebaSi Warbvalianobis Tavidan acileba da momx-

marebelTa uflebebis dacva ukavSirdeba iseT mniSvnelovan sajaro interess, rogoric 

aris ekonomikis sijansaRe, sazogadoebis msyidvelunarianobis SenarCuneba. fizikuri 

pirebis sasesxo valdebulebebis masobriv akumulirebas SeuZlia, zegavlena moaxdinos 

qveynis finansur stabilurobaze da gamoiwvios krizisi sakredito sferoSi. Warbvalia-

nobiT gamowveuli ziani aisaxeba sazogadoebis ekonomikur ganviTarebaze da stabiluro-

baze. Sesabamisad, mopasuxis mier dasaxelebuli legitimuri mizani Rirebuli konsti-

tuciuri sikeTea da mis dasacavad dasaSvebia sakuTrebis uflebis SezRudva“.30 
sagulisxmoa is garemoeba, rom sakonstitucio sasamarTlom mopasuxe mxaris mier 

warmodgenili argumentebi, romelic mxolod 2018 wels ganxorcielebuli cvlilebebis 

ganmartebiTi baraTis31 verbalizacias warmoadgenda, misaRebad miiCnia, Tumca yuradReba 

ar gaamaxvila im garemoebaze, rom arc Sesabamisi cvlilebis ganmartebiTi baraTi da arc 

Tavad mopasuxis argumentebi ar Seicavda konkretul statistikur maCvenebels, romelic 

daarwmunebda, gonivruli gansjis farglebSi, obieqtur pirs, rom warsulSi arsebob-

da realuri problema konkretuli kerZo mevaxSeebis mxridan uzrunvelyofili sesxis/
kreditis xelSekrulebis pirobebis borotad gamoyenebisa. agreTve, ar iqna warmodge-

nili Sesabamisi kvleva, romelic daadasturebda im faqts, rom fizikur pirebs Soris 

gaformebuli uzrunvelyofili sasesxo/sakredito xelSekruleba arsebiTad xelSesaxeb 

riskebs qmnida bankebTan gaformebul uzrunvelyofil sesxis/kreditis saxelSekrulebo 

urTierTobebTan SedarebiT. 
sasamarTlo mxolod zepiri formiT gaJRerebul argumentebs daeyrdno legitimu-

ri miznis, anu SezRudvis gamarTlebis, Sefasebisas da ar gaamaxvila yuradReba imaze, 
rom arc erTi faqti am SezRudvis dawesebis gamarTlebisa (is, rasac mopasuxe warsul 

gamocdilebad iSveliebda SezRudvis gamarTlebis dasabuTebisas) ar iqna warmodgenili 

mopasuxe mxaris mier. sasamarTlom ise Seafasa aRniSnuli sakiTxi, srulyofilad ar ga-

moikvlia rigi garemoebebi, kerZod, mopasuxis mier dasaxelebuli legitimuri miznebi 

- Warbvalianobis Tavidan arideba da finansuri stabiluroba, agreTve, momxmarebelTa 

uflebebis dacva, iyo Tu ara ganpirobebuli realuri saWiroebiT? kanonmdebelma Sez-

Rudvis dawesebamde, srulyofilad Seiswavla Tu ara saqarTvelos samoqalaqo sivrceSi 

arsebuli viTareba? ra faqtobriv safuZvelze dayrdnobiT CaiTvala saWirod SezRudvis 

dadgena e.w. kerZo mevaxSeobis SemTxvevaze da igive pirobebSi ratom ar iqna miCneuli 

sxva pirebTan mimarTebiT analogiuri SezRudvis daweseba savaldebulod? amasTan, iyo 

Tu ara kavSirSi uSualod ipoTekis/giravnobis institutis gamoyeneba saerTo saxelm-

wifoebrivi finansuri stabilurobisTvis riskis Semcveli? agreTve, xom ar arsebobda 

mopasuxis mier dasaxelebuli legitimuri miznis miRma sxva SesaZlo faqtorebi, rom-

lebic SezRudvis farglebSi iqneboda xelsayreli, kerZod, privilegiis miniWeba sabanko 

seqtorisTvis?

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-16.

30 iqve, 17.

31 ix. <hƩ ps://info.parliament.ge/fi le/1/BillReviewContent/186591> [30.09.2021].
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4.2 gamosadegobis elementis Semowmeba - qmediTi meqanizmi 
legitimuri miznis misaRwevad?

 „mniSvnelovani legitimuri miznis arseboba TavisTavad ar niSnavs, rom ufleba-

Si Careva gamarTlebulia. SezRudvis TanazomierebisaTvis aseve aucilebelia, dakmay-

ofilebuli iyos gamosadegobis moTxovnac. Tavis mxriv, RonisZiebis gamosadegobaze 

msjelobisas sakonstitucio sasamarTlom unda daadginos, ramdenad arsebobs logiku-

ri kavSiri saqarTvelos parlamentis mier dasaxelebul legitimur mizansa da sadavo 

normebiT dadgenil uflebis SezRudvis formas Soris – ramdenad iZleva sadavo normebi 

dasaxelebuli legitimuri miznis miRwevis SesaZleblobas“.32

sasamarTlom ganmarta, rom „mocemul SemTxvevaSi sadavo normiT gaTvaliswinebuli 

RonisZiebis gamosadegobas ver gamoricxavs is garemoeba, rom sadavo normiT dadgenilma 

SezRudvam SesaZlebelia, ubiZgos pirs, isargeblos sxva, misTvis ufro metad damaziane-

beli samoqalaqo-samarTlebrivi institutebiT. TavisTavad is faqti, rom sesxis gamcem 

pirTa wris SezRudva iZleva sajaro da kerZo interesebis dazianebis riskis Semcirebis 

SesaZleblobas, cxadyofs, rom normiT gaTvaliswinebuli SezRudva gamosadegia“.33

sasamarTlos mier gakeTebuli zemoaRniSnuli ganmarteba ver iqneba gaziarebuli im 

garemoebis gaTvaliswinebiT, rom mosarCele mxare dasabuTebulad miuTiTebda faqtze, 
rom kanonmdeblis mxridan dawesebuli SezRudva, samoqalaqo-samarTlebrivi urTierTo-

bebis monawile pirebs aiZulebT, gamoiyenon sxva alternatiuli saSualeba, rasac samo-

qalaqo kodeqsi iTvaliswinebs, raTa SeZlon maTi sakuTrebis gamoyenebiT, sasurveli 

Sedegis miReba. am kuTxiT, relevanturi argumenti iqna warmodgenili sesxis/kreditis 

nacvlad formalurad mxareebs Soris nasyidobis an gamosyidvis uflebiT nasyidobis 

xelSekrulebis gaformebisa, fasis ipoTekiT uzrunvelyofiT, romelic SesaZloa ufro 

didi riskis qveS ayenebdes am saxelSekrulebo urTierTobis monawileTa ekonomikur 

stabilurobas, mxareebs SeuZliaT gamoiyenon es konstruqcia da SeniRbon nasyidobis 

xelSekrulebiT sesxis xelSekruleba, romelic marTalia baTili iqneba mxareTa real-

uri ganzraxvis gamovlinebis SemTxvevaSi, Tumca ipoTeka mainc ZalaSi darCeba, vinaidan 

is uzrunvelyofs garigebidan warmomdgar kondiqciur valdebulebebsac.34 kidev erT 

magaliTs warmoadgens sakuTrebis mitoveba. cxadia, sakuTrebis ufleba Tavis TavSi mo-

icavs misi gankargvis SesaZleblobasac, xolo sakuTrebis mitoveba gankargvis erT-er-

Ti formaa. Cndeba SekiTxva, ratom ar ekrZaleba moqalaqes sakuTrebis mitoveba, es ar 

daazaralebs mis interesebs? is xom kargavs sakuTrebas. Tumca, am SemTxvevaSi pirs eZle-

va saSualeba TviTon gadawyvitos, surs Tu ara sakuTrebaSi flobdes nivTs da Tu ar 

surs SeuZlia miatovos am nivTze sakuTrebis ufleba, radgan mxolod man icis, Tu ra 

Sedis mis saukeTeso interesebSi. amis sapirispirod, ipoTekis/giravnobis gamoyenebiT 

sesxis miReba izRudeba, rac cxadia, alogikuria, Tuki pirs SeuZlia saerTod miatovos 

nivTze sakuTreba, ise, rom sanacvlod araferi miiRos, maSin ratom ar SeuZlia mas ses-

xis sanacvlod datvirTos mis sakuTrebaSi arsebuli nivTi, miiRos garkveuli Tanxa ise, 
rom sakuTreba arc ki dakargos da misi SenarCunebis yvelanairi Sansi daitovos. msgavsi 

32 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 maisis №3/3/600 gadawyvetileba saqmeze „saqarT-

velos moqalaqe kaxa kukava saqarTvelos parlamentis winaaRmdeg“, II-48.

33 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-22.

34 Sead. rusiaSvili g., binas ar kargavs mxolod is, visac es bina ara aqvs _ SedarebiTi samarTlis qaqrTul-ger-

manuli Jurnali N1, 2019, 43.
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SemTxvevaa aseve Cuqebis xelSekruleba, romlis drosac dasaCuqrebuls damsaCuqrebeli 

gadascems nivTs ise, rom sanacvlod arafers iRebs.35 am SemTxvevaSic sakuTrebas kargavs 

nivTis mesakuTre ise, rom veranair sargebels ver iRebs, Tumca aseTi xelSekrulebis 

dadeba ar izRudeba, radgan mesakuTris gadasawyvetia, Tu rogor gankargavs nivTs (ma-
gram ara maSin, roca sesxis aReba gadawyvita). 

mopasuxe mxaris mier dasaxelebuli argumentebi Warbvalianobisa da finansuri sta-

bilurobis negatiur efeqtze miTiTebiT, ver iqneba gamarTlebuli imdenad, ramdenadac, 
Tuki kanonmdebeli miiCnevs, rom srulwlovan, qmedunarian moqalaqes ar Seswevs unari 

gansazRvros riskebi, romlebic SesaZloa mohyves Tan sasesxo/sakredito urTierTo-

bas konkretul fizikur pirTan mimarTebiT (mevaxSe), logikuria, igive riskebis gansaz-

Rvra ver unda SeZlos man uZravi qonebis nasyidobis saxelSekrulebo urTierTobisas. 
aRniSnuli msjeloba daefuZna mopasuxis arguments imasTan dakavSirebiT, rom sadavo 

normebiT gansazRvruli SezRudva kanonmdeblis mxridan ganpirobebuli iyo riskiT imi-

sa, rom piri ar darCeniliyo usaxlkarod. Tuki CaiTvleba, rom aRniSnul arguments aqvs 

arsebobis ufleba, maSin Cndeba kiTxva, ratom ar awesebs msgavs SezRudvas kanonmdebeli 

igive uZravi nivTis nasyidobis an Cuqebis xelSekrulebis farglebSi gasxvisebasTan da-

kavSirebiT, rodesac mxolod erTi uZravi qoneba gaaCnia pirs? am pirobebSic xom rCeba 

igi usaxlkarod?
 sasamarTlos mxridan dasaxelebuli SezRudvis gamosadegobaze msjelobisas ar iqna 

marTebulad Sefasebuli yvela is arsebiTi garemoeba, romelic kanonmdeblis mier dad-

genili SezRudvis gamosadegobas warmoaCenda saTanadod. Tuki uflebaSi CareviT ver 

miiRweva legitimuri mizani, anu sxva alternatiuli saxelSekrulebo urTierTobebiT 

mainc igive Warbvalianobis, finansuri arastabilurobis da fizikuri piris usaxlkarod 

darCenis riskebi iarsebebs, SeuZlebelia msjeloba kanonmdeblis mier sadavo normebiT 

dadgenili SezRudvis gamosadegobaze. garda amisa, faqtobrivad, kanonmdeblis mxri-

dan aRniSnuli argumentis moSvelieba, pirdapiri mniSvnelobiT aufasurebs samoqalaqo 

samarTlis iseTi institutis arss, rogoric aris qmedunarianoba. qmedunarianobis insti-

tutis arseboba swored imas gulisxmobs, rom Tuki piri saxelmwifos mxridan aRiarebu-

lia qmedunarianad, ivaraudeba, rom mas gaaCnia sakmarisi codna, gamocdileba da unari 

imisa, rom Sevides samarTlebriv urTierTobebSi da Tavisuflad isargeblos sakuTari 

uflebebiT. aRniSnulis sapirispiro daSveba ki, azrs ukargavs qmedunarianobis insti-

tutis mniSvnelobas im fonze, roca saxelmwifo Tavad ganusazRvravs uflebis subieqts 

rogor imoqmedos an ar imoqmedos.
amasTan, aRsaniSnavia isic, rom saqarTvelos samoqalaqo kodeqsis 289-e muxlis 11 nawi-

lis Tanaxmad, sesxis xelSekrulebidan gamomdinare moTxovnis uzrunvelsayofad dadebu-

li ipoTekis xelSekruleba unda damowmdes sanotaro wesiT. ipoTekis xelSekrulebis 

damowmebisas notariusi valdebulia ganumartos xelSekrulebis mxareebs is samarT-

lebrivi Sedegebi, romlebic mohyveba maT mier sesxisa da ipoTekis xelSekrulebebiT 

gaTvaliswinebuli valdebulebebis darRvevas. aRniSnuli normis Sinaarsidan gamomdin-

areobs is mocemuloba, rom uzrunvelyofili sesxis misaRebad aucilebelia mxareebma 

xelSekruleba daamowmon sanotaro wesiT, ese igi rTuli werilobiTi formiT. metic, 
notariusma unda ganumartos mxareebs is samarTlebrivi Sedegebi, romlebic SesaZloa 

mohyves xelSekrulebis Seusruleblobas. Tuki uzrunvelyofili sesxis xelSekrulebis 

dadebisas iseTi instituti erTveba, rogoric aris sanotaro wesiT xelSekrulebis da-

35 Sead. rusiaSvili g., binas ar kargavs mxolod is, visac es bina ara aqvs _ SedarebiTi samarTlis qaqrTul-ger-

manuli Jurnali N1, 2019, 42
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mowmeba, kidev ufro gaugebari da usafuZvloa kanonmdeblis mxridan miTiTeba im riske-

bis gauazreblobaze, romelsac piri SeiZleba waawydes ipoTekiT uzrunvelyofili sesxis 

xelSekrulebis farglebSi. gamodis, rom kanonmdebeli notariusis institutis rol-

sac aufasurebs samoqalaqo-samarTlebriv urTierTobebSi da mis mier, mxareebisadmi ga-

keTebuli Sesabamisi ganmarteba, xelSekrulebidan gamomdinare riskebis arsebobis Ses-

axeb, ar aris sakmarisi. kritikas ver uZlebs, erTi mxriv, kanonmdeblis mier sakiTxis ase 

zedapirulad da aramarTebulad mowesrigeba, xolo meore mxriv, saqarTvelos sakonsti-

tucio sasamarTlos mier sakiTxis arasrulyofilad Seswavla da gaazreba. 

4.3. aucilebloba

gamosadegobasTan erTad, Tanazomierebis principis farglebSi, aseve mowmdeba Sez-

Rudvis aucileblobis sakiTxi. aRniSnuli gulisxmobs im garemoebis Sefasebas, xom ar 

arsebobs sxva naklebad mzRudavi saSualeba, romelic uflebaSi Carevas ufro nakle-

bad ̀ sagrZnobs~ gaxdida. Tanazomierebis principis sawinaaRmdegoa nebismieri RonisZieba, 
romelic imaze metad zRudavs uflebas, vidre es legitimuri miznis misaRwevad aris 

aucilebeli. saqarTvelos sakonstitucio sasamarTlos praqtikis Tanaxmad, „saSualebis 

aucileblobas obieqturi garemoebebi iwvevs da mas sxva alternativa ar gaaCnia. sa-

Sualebisadmi aseTi midgoma gamoricxavs SezRudvis xelovnurobas. aucileblobiT ga-

mowveuli SezRudva aucilebeli saSualebis gamoyenebiT gamarTldeba. mxolod aseTi 

SezRudva SeiZleba pasuxobdes praqtikuli gonierebis moTxovnebs da subieqtis mzaobas, 
uflebis SezRudva miiCnios, rogorc gardauvali aucilebloba“.36 germaniis federal-

uri sakonstitucio sasamarTlos ganmartebiT ki, sakuTrebis uflebasTan dakavSirebu-

li SezRudvebi misaRebi unda iyos konstituciuri TvalsazrisiT, maTi mowesrigebis 

sferodan gamomdinare, SezRudvebi unda iyos aucilebeli, SezRudvebi da mesakuTris 

uflebamosileba ar SeiZleba scdebodes im damcavi meqanizmis zRvars, romelsac emsax-

ureba Sesabamisi norma.37

gansaxilvel SemTxvevaSi, legitimuri miznis miRwevas – finansuri stabilurobis Se-

narCunebas da momxmarebelTa uflebebis dacvas, uzrunvelyofs fizikuri pirebisaTvis 

sesxis gacemis uflebamosilebis mqone subieqtebisgan sesxis/kreditis miRebis SezRudva. 
sasamarTlom aRniSna, rom „mosarCelis mier sadavod gamxdari normebi aviwroebs ses-

xis gacemis uflebamosilebis mqone kreditorTa wres. giravnobiT/ipoTekiT uzrunvely-

ofili sesxis/kreditis gacemis uflebamosil pirTa wris SezRudva, TavisTavad, amcirebs 

xsenebuli meqanizmebis borotad gamoyenebis SemTxvevebs da arakeTilsindisier subieqt-

Ta mier garkveuli qonebrivi sargeblis miRebis SesaZleblobas. amave dros, kreditorTa 

wris Semcireba aseve potenciurad amcirebs iseTi sasesxo urTierTobebis Camoyalibebas, 
romlis farglebSic SesaZloa, ama Tu im qonebis mesakuTre aRmoCndes aRniSnuli qonebis 

dakargvis safrTxis winaSe“.38 rogorc ukve zemoT aRiniSna, sasamarTlos mier gakeTebu-

li Sefaseba ver iqneba gaziarebuli, vinaidan sxva alternatiuli saxelSekrulebo urT-

36 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris №1/2/411 gadawyvetileba saqmeze „Sps 
„rusenergoservisi“, Sps „patara kaxi“,  ss „gorgota“, givi abalakis individualuri sawarmo „fermeri“ da Sps 

„energia“ saqarTvelos parlamentisa da saqarTvelos energetikis saministros winaaRmdeg“, II-30.

37 Sead. 1 BvL 19/76.

38 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-25.
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ierTobebis farglebSi xsenebuli meqanizmis borotad gamoyenebis SemTxvevebi da ara-

keTilsindisier subieqtTa mier garkveuli qonebrivi sargeblis miRebis SesaZlebloba, 
aRniSnuli SezRudvis pirobebSic arsebobs. 

garda amisa, SesaZloa, naklebad mzRudav saSualebad ganxiluli yofiliyo sakiTxis 

imgvarad mowesrigeba, rodesac ara mesakuTris interesebis am formiT gaumarTlebel 

SezRudvas eqneboda adgili, aramed saxelmwifo Tavad aiRebda pasuxismgeblobas saku-

Tar Tavze, pozitiuri valdebulebis Sesabamisad, da erovnuli bankis zedamxedvelobas 

dauqvemdebarebda uzrunvelyofili sesxis/kreditis gacemis sakiTxs, rac, erTi mxriv, 
gamoricxavda im fsevdo-risks, romelsac mopasuxe mxare miuTiTebda finansuri krizisis, 
Warbvalianobis saxiT da meore mxriv, ukeTesad iqneboda uzrunvelyofili momxmarebel-

Ta interesebis dacva. Tumca, cxadia, arc amgvari saSualebis gamoyenebis saWiroeba idga. 
aRniSnuli mowesrigebis moSvelieba aris ilustrireba imisa, rom Tanazomierebis prin-

cipis Semadgeneli elementi - „aucileblobis“ saxiT, ar arsebobs da kanonmdeblis mxri-

dan SemoTavazebuli mowesrigebis modeli ar warmoadgens erTaderT saSualebas miznis 

miRwevisaTvis.

4.4.dasabuTebis problematika gadawyvetilebaSi warmodgenili 
urTierTwinaaRmdegobrivi debulebebiT (proporciuloba viwro 

gagebiT)

Tanazomierebis principi aseve moiTxovs, rom daculi iyos proporciuloba viwro 

gagebiT. „Tanazomierebis principis aRniSnuli elementis moTxovnaa, rom uflebis Sez-

Rudvisas kanonmdebelma daadginos samarTliani balansi SezRudul da dacul inter-

esebs Soris“.39 sadavo normiT dadgenili balansis samarTlianobis Sesafaseblad unda 

gairkves, romeli kerZo da sajaro interesebis dabalanseba xdeba sadavo RonisZiebiT. 
gansaxilvel SemTxvevaSi erTmaneTs upirispirdeba, erTi mxriv, safinanso seqtoris fi-

nansuri stabilurobis SenarCuneba da momxmareblis uflebebis dacva, xolo, meore mx-

riv, sakuTrebis uflebiT SeuzRudavi sargeblobis interesi. 
Tanazomierebis principis am nawilTan mimarTebiT, sakonstitucio sasamarTlos mier 

gakeTebuli ganmartebebi, ar aris Tanmimdevruli da urTierTSesabamisi. kerZod, ipo-

Tekis momwesrigebeli normebiT dadgenil SezRudvasTan mimarTebiT, sasamarTlo miu-

TiTebs, rom „qonebiT sargeblobis da gankargvis ufleba, maT Soris, uZravi nivTis moTx-

ovnis dasakmayofileblad gamoyeneba (datvirTva), mniSvnelovani meqanizmebia individis 

sazogadoebriv cxovrebaSi monawileobis uzrunvelsayofad. uZravi qonebiT uzrunve-

lyofili sesxis miRebas SesaZloa, hqondes sasicocxlo mniSvneloba misi mimRebisTvis 

da misces mas wvdoma iseT servisebze, romlebic sxvagvarad misTvis xelmisawvdomi ver 

iqneboda. amdenad, aseT servisebze wvdomam SesaZloa, gaaumjobesos adamianis cxovrebis 

xarisxi, gadaWras mis winaSe mdgari gadaudebeli amocanebi, uzrunvelyos misi integracia 

sazogadoebaSi da, mTlianobaSi, xeli Seuwyos sxvadasxva sajaro interesis realizacias, 
maT Soris, qveynis ekonomikur ganviTarebas“.40

xolo aRniSnulis sapirwoned, sasamarTlom agreTve miuTiTa, rom „finansuri sta-

39 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba saqmeze „saqarT-

velos moqalaqe nodar dvali saqarTvelos parlamentis winaaRmdeg“, II-43.

40 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-30.

vaxtang noRaideli, emzar megreliSvili
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bilurobis uzrunvelyofa mniSvnelovani sajaro interesia. piris gadaxdisunarianoba, 
misi Semosavlebi zegavlenas axdens samoqalaqo brunvis stabilurobasa da samoqalaqo 

brunvis sxva monawileTa saqmianobaze. samoqalaqo brunvis monawileTaTvis saTanado ga-

rantiebis Seqmna mniSvnelovan interesebs emsaxureba. sazogadoebis wevrTa Semosavlebis 

masobrivad Semcirebas da maTi msyidvelunarianobis gauaresebas SeuZlia, potenciurad 

riskebi Seqmnas da zegavlena iqonios rigi ekonomikuri agentis saqmianobaze“.41 
am SemTxvevaSic, erTi mxriv, sasamarTlo aRniSnavs, rom uZravi qonebis Tavisuflad 

gankargva xels uwyobs sxvadasxva sajaro interesis realizebas, maT Soris, qveynis ekono-

mikur ganviTarebas, Tumca meore mxriv, miuTiTebs, rom igive qmedeba xels uSlis ekono-

mikur stabilurobas, rac urTierTSeusabamo Teza-debulebebia da iwvevs gaurkvevlobas, 
realurad ra saxis efeqti - pozitiuri Tu negatiuri, gaaCnia uZravi qonebis gankargvas, 
kerZod, mis gamoyenebas uzrunvelyofili sesxis/kreditisaTvis. garda amisa, gaurkveve-

lia, mocemul SemTxvevaSi sajaro interesis arseboba ra kriteriumiT SeiZleba gaizomos, 
Tu ara ekonomikuri da sociologiuri kvlevebiT, romelic, konkretul statistikur 

maCvenebelze dayrdnobiT, gamokveTda problemis realurobas da SezRudvis dadgenis 

saWiroebas, sajaro interesis saxiT, rac ar yofila, erTi mxriv, mopasuxis mxridan war-

modgenili, xolo meore mxriv, gamokvleuli da Sefasebuli sasamarTlos mier. 
sasamarTlom aseve ganmarta, rom „bazarze arsebuli kreditorebi, umetes SemTxveva-

Si, sargebloben maTi mdgomareobisTvis damaxasiaTebeli asimetriul ZalTa balansiT, 
rac ganpirobebulia ara mxolod maTi codniT da gamocdilebiT, aramed samarTlebrivi 

urTierTobidan maRali sargeblis miRebis mometebuli interesiT“.42 am SemTxvevaSic, sa-
samarTlos ar mouSveliebia konkretuli dasabuTeba da mtkicebuleba imisa, rom zemoaR-

niSnul garemoebas namdvilad aqvs adgili. 
faqtobrivad, sasamarTlom, erTi mxriv, aRiara, rom sakuTrebis uflebis reali-

zeba da sakuTrebis gankargva mniSvnelovnad uwyobs xels rogorc sazogadoebis, ise 

pirovnebis ganviTarebas, Tumca, meore mxriv, yovelgvari faqtobrivi mtkicebis gareSe 

gadawyvita, rom aRniSnuli kerZosamarTlebrivi interesi inacvlebs ukan da upiratesoba 

unda mieniWos sajaro interess, Tumca konkretulad ris safuZvelze iqna aRniSnuli ̀ sa-

jaro interesis~ arseboba realurad miCneuli, gadawyvetilebaSi ar ikiTxeba. 
amasTan, sasamarTlo aRniSnavs, rom „uZravi qonebiT uzrunvelyofili sesxi, rogorc 

wesi, damaxasiaTebelia iseTi sakredito urTierTobebisTvis, romlebic ukavSirdeba gan-

sakuTrebiT didi odenobiT sakredito valdebulebis miRebas. Sesabamisad, amgvari ses-

xis kreditorisTvis dabruneba iseT maRal tvirTs SeiZleba akisrebdes pirs, rom mniS-

vnelovnad amcirebdes mis msyidvelunarianobas da sagrZnoblad auaresebdes mis xelT 

arsebuli resursebiT srulfasovani sargeblobis SesaZleblobas“.43

sasamarTlo am nawilSic araTanmimdevrulia imdenad, ramdenadac, erTi mxriv, miu-

TiTebs imaze, rom saxelSekrulebo pirobebi SesaZloa kabalur viTarebaSi ayeneb-

des fizikur pirs, Tumca meore mxriv, sakuTrebis cnebaze msjelobisas, miuTiTebs 

saxelSekrulebo Tavisuflebis principis arsze da mis rolze sakuTrebis uflebis re-

alizebisaTvis.44 gansaxilvel SemTxvevaSi, sasamarTlom ar imsjela, aris Tu ara qme-

41 iqve, 33.

42 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-35.

43 iqve, 37.

44 Sead. saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze 



138

dunariani piri gonebrivad sakmarisad ganviTarebuli imisaTvis, rom gansazRvros, ra 

pirobebiT aris xelsayreli misTvis xelSekrulebis dadeba? xom ar aris am saxis SezRud-

va gaumarTlebeli da xom ar arsebobs igive msyidvelunarianobis Semcirebis riski sxva 

sesxis/kreditis gamcem uflebamosil pirebTan mimarTebiT? 
sasamarTlo aseve ganmartavs, rom „uZravi qonebiT sargebloba ukavSirdeba gan-

sakuTrebul riskebs, romlebic SesaZloa, imave intensivobiT ar axasiaTebdes sxva 

saxelSekrulebo urTierTobebs“,45 Tumca ar amaxvilebs yuradRebas im garemoebaze, rom 

igive uZravi qonebiT sargebloba pirma SesaZloa ganaxorcielos ara sesxis/kreditis, ar-

amed sxva saxelSekrulebo urTierTobis farglebSi, magaliTad, nasyidobis xelSekrule-

ba, rodesac banki Tu sxva uflebamosili subieqti uars acxadebs sesxis gacemaze. am 
SemTxvevaSi nasyidobis saxelSekrulebo urTierTobaSi Sesvla, xom ar aris Tavad kanon-

mdeblis mxridan Seqmnili iZulebiTi garemo da es viTareba kidev ufro metad xom ar 

zrdis igive msyidvelunarianobisa da finansuri stabilurobis riskebs? 
„sakuTrebis ufleba adamianis ara marto arsebobis elementaruli safuZvelia, ar-

amed uzrunvelyofs mis Tavisuflebas, misi unarisa da SesaZleblobebis adekvatur real-

izacias, cxovrebis sakuTari pasuxismgeblobiT warmarTvas. yovelive aRniSnuli kanonzom-

ierad ganapirobebs individis kerZo iniciativebs ekonomikur sferoSi, rac xels uwyobs 

ekonomikuri urTierTobebis, Tavisufali mewarmeobis, sabazro ekonomikis ganviTarebas 

da normalur, stabilur samoqalaqo brunvas“.46 „imisaTvis, rom pirma SeZlos sakuTrebis 

uflebiT praqtikuli sargebloba, ar aris sakmarisi misTvis abstraqtuli sakuTrebiTi 

garantiis miniWeba. man aseve unda isargeblos imgvari samoqalaqo, kerZosamarTlebrivi 

wesrigiT, romelic SesaZlebels gaxdis sakuTrebis uflebiT Seuferxebel sargeblobas 

da, Sesabamisad, samoqalaqo brunvis ganviTarebas. sakuTrebis konstituciur-samarTle-

brivi garantia moicavs iseTi sakanonmdeblo bazis Seqmnis valdebulebas, romelic uz-

runvelyofs sakuTrebiTi uflebis praqtikul realizebas“.47

saqarTvelos konstituciiT ganmtkicebuli sakuTrebis ufleba gulisxmobs piris 

SesaZleblobas, saxelSekrulebo Tavisuflebis pirobebSi, Tavisufali nebis gamovlenis 

safuZvelze, SeiZinos da gankargos qonebrivi uflebebi. amavdroulad, saqarTvelos kon-

stituciis me-19 muxli, sul mcire, gulisxmobs fizikur sagnebze sakuTrebis uflebis 

aRiarebas. am mxriv, sakuTrebis konstituciuri uflebis Sinaarsi moiTxovs, rom mesa-

kuTres hqondes sakuTrebis uflebaSi nagulisxmevi uflebamosilebebis Seuferxeb-

lad ganxorcielebis SesaZlebloba. saqarTvelos sakonstitucio sasamarTlos dad-

genili praqtikis Tanaxmad, „sakuTrebaSi moazrebuli uflebamosilebebi moicavs, maT 

Soris, piris sakuTrebaSi arsebuli qonebis Tavisufali mflobelobis, sargeblobisa 

da gankargvis SesaZleblobas“.48 germaniis federaluri sakonstitucio sasamarTlos 

„fatman kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-3.

45 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 18 dekembris №1/4/1380 gadawyvetileba saqmeze „fatman 

kvaracxelia da kaxa exvaia saqarTvelos parlamentis winaaRmdeg“, II-37.

46 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gadawyvetileba saqmeze „saqarT-

velos moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 

winaaRmdeg“, II-5.

47 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawyvetileba saqmeze „daniis mo-

qalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg“, II-33.

48 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 5 ivlisis №2/3/1279 gadawyvetileba saqmeze „levan 

alafiSvili da „ks alafiSvili da yavlaSvili - saqarTvelos advokatTa jgufi“ saqarTvelos mTavrobis wi-

naaRmdeg“, II-7.

vaxtang noRaideli, emzar megreliSvili
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ganmartebiT ki, sakuTreba, misi samarTlebrivi Sinaarsis mixedviT, xasiaTdeba sakuTre-

bis nivTze mesakuTris mier kerZo gamoyenebis uflebiTa da zogadi, ZiriTadi gankargvis 

uflebamosilebiT. sakuTrebis sagani mesakuTrisaTvis gamosadegi unda iyos misi kerZo 

iniciativis safuZvlad da sakuTari pasuxismgeblobis sferoSi Semaval kerZo inter-

esebTan mimarTebiT.49

 „sakuTrebis uflebis moqmedeba mxolod pirsa da saxelmwifos urTierTobis reguli-

rebiT ar Semoifargleba. konstituciis 21-e muxlis garantiebi aseve vrceldeba kerZo 

samarTlebriv „pirTa Soris” urTierTobebze“.50 „saxelmwifos negatiuri valdebulebaa, 
Tavi Seikavos iseTi moqmedebebisagan, romelic gamoiwvevs sakuTrebis uflebaSi Carevas. 
amave dros igi pozitiuradaa valdebuli, Seqmnas iseTi samarTlebrivi sistema, romelic 

uzrunvelyofs samarTlian balanss sazogadoebis wevrebs Soris“.51

daskvna

amrigad, saqarTvelos sakonstitucio sasamarTlos gadawyvetileba mraval xarvezs 

Seicavs, maT Soris rogorc kerZosamarTlebrivi institutebis gaazrebis, aseve samarT-

lebrivi dasabuTebis TvalsazrisiT. amasTan, gansakuTrebiT mwvaved dgas sasamarTlos 

mxridan sakiTxis arasrulyofili gamokvleva, rac erT-erTi mTavari faqtoria gad-

awyvetilebis am formiTa da saxiT arsebobisa. sasamarTlos ufro Rrmad unda Seeswavla 

da Seefasebina kanonmdeblis mxridan ganxorcielebuli cvlilebebis legitimuri miznis 

realurobis sakiTxi. cxadia, kanonmdebeli yovelTvis SeZlebs erTi SexedviT damajere-

beli argumentis moSveliebas ama Tu im cvlilebis dasasabuTeblad, magram es avtomatu-

rad ar niSnavs am cvlilebis marTebulobas. bunebrivia, legitimuri miznis formalurad 

moSvelieba sakmarisi ar aris, aramed mniSvnelovania misi realuri aucileblobisa da 

saWiroebis dasabuTeba, rasac adgili ar hqonia gansaxilvel saqmeze mopasuxe mxaris 

mier, aseve aRniSnuli sakiTxi, kerZod, marTlac idga Tu ara qarTul realobaSi proble-

ma sakuTrebis dakargvisa e.w. mevaxSeobis institutis gamoyenebiT, ar yofila Seswavlili 

sasamarTlos mxridan. arc sakanonmdeblo cvlilebebis ganmartebiTi baraTi Seicavs in-

formacias Sesabamisi kvlevisa da Sedegebis Sesaxeb, ramac moitana axali regulaciebis 

saWiroeba. 
TiToeuli piri, romelic aris qmedunariani, TviTon wyvets, Tu ra interesebi aqvs mas, 

romeli gza aris saukeTeso am interesebis uzrunvelsayofad da yovelive es gamomdinare-

obs misi subieqturi Sexedulebebidan da ara obieqturad arsebuli WeSmaritebidan. aR-

niSnuli gulisxmobs imas, rom SeiZleba konkretuli piris mier miRebuli gadawyvetileba 

srulebiTac ar iyos mis saukeTeso interesebSi Semavali da misTvis sargeblis momtani, 
magram gareSe pirebs ar aqvT ufleba mas aukrZalon ama Tu im samoqalaqo-samarTlebrivi 

urTierTobis monawiled yofna mxolod imitom, rom maTi azriT es misTvis sazianoa. mag-
49 BVerfGE 50, 290.

50 saqarTvelos sakonstitucio sasamarTlos 2001 wlis 7 ivnisis gadawyvetileba № 1/1/103,117,137, 147-48,152-53 
saqmeze saqarTvelos moqalaqeebi – (1) valida darbaiZe, naTela cimakuriZe da nana mirvelaSvili, (2) natalia 

okujava, (3) maia melaZe, (4) mari miqiaSvili, (5) daviT adamiZe, nana saraSvili, giorgi okujava da sxvebi (sul 54 
moqalaqe), (6) JuJuna berianiZe da (7) maria varamaSvili saqarTvelos parlamentis winaaRmdeg.

51 fircxalaSvili a., sakuTrebis ufleba; memkvidreobis ufleba; sakuTrebis CamorTmeva - saqarTvelos kon-

stituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, 
Tbilisi, 2013, 205.
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aliTad, erT pirs surs saCuqrad gadasces meore pirs Tavisi kuTvnili avtomobili. cxa-

dia, am garigebiT igi dakargavs avtomobils da sanacvlod verafersac ver SeiZens, garda 

dasaCuqrebulis mxridan mis mimarT SesaZlo keTilganwyobisa, Tumca aRniSnuli aravis 

aZlevs uflebas aukrZalos manqanis mesakuTres misi gaCuqeba, radgan igi Tavisi qonebiTa 

da Tavisi pasuxismgeblobiT erTveba saxelSekrulebo urTierTobaSi da sruli Tavisu-

flebiT sargeblobs, Tu es samarTalurTierToba ar ewinaaRmdegeba kanons. amasTan, xazi 

unda gaesvas imasac, rom TiToeuli pirisTvis saxelSekrulebo Tavisuflebis arsebobis 

aucilebloba gadawonis im riskebs, rac SesaZloa xelSekrulebam moutanos mas, radgan 

veranairi qoneba ver aRemateba Tavisuflebas, raSic, cxadia, saxelSekrulebo Tavisu-

flebac moiazreba.
sakuTrebis, rogorc samoqalaqo-samarTlebrivi urTierTobebis safuZvelTa safuZ-

vlis, srulyofili realizeba swored xelSekrulebis dadebis Tavisuflebazea damok-

idebuli. winaaRmdeg SemTxvevaSi piri rogor ganaxorcielebda srulyofil batonobas 

sakuTrebis obieqtze? Tu nivTis Tavisuflad gankargva ar SeiZleba da misiT mxolod 

sargebloba iqneba xelmisawvdomi, maSin aris ki piri namdvilad nivTis mesakuTre, Tu igi 

ubralod sargeblobs am nivTiT? aseTi ufleba uamravi garigebis safuZvelze SeiZleba 

SeiZinos samarTlis subieqtma, magaliTad, qiravnobis xelSekrulebis, ijaris, Txovebis 

da sxva, magram mesakuTres swored is gamoarCevs, rom mas SeuZlia am nivTis gankargva. 
nivTis gankargva ki Tavis TavSi moiazrebs am nivTiT nebismier samoqalaqo-samarTlebriv 

urTierTobaSi Cabmas, Tu es urTierToba ar ewinaaRmdegeba kanons (magaliTad, sigaretis 

arasrulwlovanisTvis miyidva). 
faqtobrivad, sakonstitucio sasamarTlos mxridan yuradRebis miRma darCa araerTi 

fundamenturi mniSvnelobis sakiTxi, maT Soris fizikuri piris qmedunarianobis kiTxvis 

niSnis qveS dayeneba, agreTve, rTuli werilobiTi formiT dadebul garigebebSi (gan-
saxilvel SemTxvevaSi ipoTekiT uzrunvelyofili sesxis xelSekruleba) notariusis in-

stitutis rolis gaufasureba da samoqalaqo-samarTlebrivi konstruqciebis araerT-

gvarovnad aRqma, rac, Tavis mxriv, samoqalaqo stabilurobis aspeqtsac mniSvnelovnad 

azianebs.
amdenad, sakuTrebis SezRudva mxolod Sesabamisi legitimuri miznisa da Tanazomier-

ebis principis sxva elementebis arsebobis pirobebSi aris SesaZlebeli, rodesac ikveTeba 

sajaro interesis arseboba, xolo es ukanaskneli ki unda dadgindes ara mxolod zepirsi-

tyvieri argumentiT, aramed Sesabamisi sakmarisi faqtologiuri safuZvlebiT, romlebic 

srulyofili kvleva-Ziebis Sedegad gamoikveTeba.

vaxtang noRaideli, emzar megreliSvili
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Besarion Zoidze

AN ATTEMPT TO SUBSTANTIATE THE LEGAL PERSONALITY OF AN ANIMAL WITH THE HELP 
OF THE CATEGORY OF HUMAN LEGAL PERSONALITY

The non-subject was not characterisƟ c of Roman law alone. The history of law knows many instances of 
this in diff erent epochs. This Ɵ me, we will confi ne ourselves to the transmission of Jean Carbonier’s data and 
our esƟ mates. However, some clarifi caƟ on needs to be made here. When it comes to human, it is impossible 
to have an absolute zero state of personality here.

We must therefore correctly consider Carbonier’s view that even in the face of the recogniƟ on of non-
subjects of law we can assert, “there is no absolute non-subject of law”.

German law links existence to the legal capacity of the subject. In parƟ cular, that in certain relaƟ ons a 
person may remain only with himself as having only legal capacity, and in separate relaƟ ons with the “creator 
of rights”. This is a reference to ability. It turns out that those who do not have legal capacity or delinquency 
are non-persons, non-subjects. Nor do we rule out the role of legal capacity in the formaƟ on of a full-fl edged 
subject of law, but declaring it as a starƟ ng point would not be correct. They become subjects of law with the 
possibility of gaining legal capacity, and individual unfulfi lled cases cannot become the basis for their exclu-
sion from this space. The subject of law is the inherent value condiƟ on as absolute goodness.

We recognize animal rights and this leaves no doubt at all. The legal name of the good to which these 
rights belong is doubƞ ul. One thing we have to agree, is that if there is no possibility of buying/obtaining a 
right, then there will be no right. The diff erence between this possibility and this parƟ cular right is that the 
possibility of a right is more immanent, and the more organically embedded in a person’s humanity (persona-
lity), the more internal it becomes to him, and this possibility qualifi es as a right. Such numbers include basic 
human rights. Before we acquire ownership of any parƟ cular thing, we fi rst have the basic right of ownership, 
which exists in an ideal metaphysical form, so that it is more than the possibility of acquiring the right, and at 
the same Ɵ me plays a Ɵ nge of possibility.

When we all agree that an animal is a bearer of a right, it pushes us to acknowledge the pre-exisƟ ng 
basis of that right, just as we do with human beings. I.e. It is possible to recognize an animal as having the 
ability, which as we would say in relaƟ on to a human being is an objecƟ ve ability. However, since the issue of 
obscurity is posed diff erently in animals, here the category of opportunity is much more obscured and it is 
transformed into a specifi c right.

We need to fi nd out the tendency that is observed in the interdependence of subject and object today. 
Strictly not, but the tendency of these categories to converge is sƟ ll evident. Cases of deviaƟ on of objects 
(items) towards the subject are especially pronounced. This is not only the case with living things, this pro-
cess is also observed in non-living objects. However, it must be said that this is a conƟ nuaƟ on of a historical 
process derived from Roman law. The Romans said that rights belonged to persons and things.

If we recognize the legal subjecƟ vity of an animal, no maƩ er how much it happens, we must uncondiƟ o-
nally recognize its dignity as well. The subject of law is the goodness with dignity (being). Dignity creates the 
subject and hence, all the rights that the subject of law carries.

If we consider the will (expression of the will) as a necessary characterisƟ c of the legal enƟ ty, then it turns 
out that the animal must also possess the will. Thus, the animal has an adequate will for its animal needs and 
acts at the dictaƟ on of that will. An animal, like a human, is an intelligent creature.

According to the concept of the current Civil Code, an animal should be considered as the same item 
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as all other movable items. But if we consider the special legislaƟ on that deals with animal rights, both in 
isolaƟ on and in relaƟ on to human rights, this item is sƟ ll disƟ nguished from other items by the fact that it 
is characterized by signs of legal personality. Unfortunately, the basis for this is not even the Civil Code, as it 
is in fact in many countries, but special legislaƟ on. It would be good to fi ll this gap and make a legal record 
referring to the legal personality of the animal if it appears in the Civil Code.

I hope, that the Georgian legislator will contemplate these issues and make changes in the Civil Code of 
Georgia, which will bring it closer to the Civil Codes of Germany, Austria and Switzerland. This conference, 
which deals with animal rights, showed unanimous support for legislaƟ ve changes.

besarion zoiZe
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besarion zoiZe*

adamianis samarTalsubieqtobis kategoriis daxmarebiT cxovelis 
samarTalsubieqtobis dasabuTebis cda

I. pirovneba (piri) - samarTlebrivi niRabi

rTuli gza gamoiara samarTlis subieqtis Sesaxeb Tanamedrove moZRvrebam. yvela 

mkvlevari, vinc ki am sakiTxs Sexebia, iwyebs romis samarTlidan da aanalizebs iseT 

kategoriebs, rogoricaa: piri, pirovnuloba, adamiani da a.S. am cnebaTa urTierTdamok-

idebulebis Sesaxeb Tavis droze saintereso mosazrebebi gamoTqves frangma civilisteb-

ma, rogorebic arian reimen marteni1 da Jan karbonie2. aramarto am avtorebis, aramed sx-

vaTa gamokvlevebidanac cxadi xdeba, rom romis samarTali icnobda samarTlis subieqtis 

erTob arasrulyofil cnebas da amodioda adamianis im RirebulebiTi mdgomareobidan, 

romelic mas miCenili hqonda socialuri cxovrebis sistemaSi. rac ufro Zlieri ufle-

brivi sartyeli ekra mas, miT ufro sxva Sinaarss sZenda Tavis fizikur substancias da am 

gziT mkacrad emijneboda imaT, romlebic ver maRldebodnen sakuTar fizikur arseboba-

ze maRla. ufro martivad, rom gadmovceT es sinamdvile, igi ase gamoiyureba: samarTlis 

subieqti ar iyo individis - adamianis identuri. mona adamiania, magram ara samarTlis 

subieqti3, vinaidan igi moklebuli iyo aRniSnul uflebriv sartyels. visac esxa es sar-

tyeli - is iyo samarTlis subieqti. faqtobrivad xdeboda adamianis iseT mdgomareoba-

Si gadasvla, roca igi erTdroulad adamianic iyo da masze metic. es metoba adamianis 

Tviseba ki ar iyo, aramed xelovnurad Seqmnili danamati, romelic cvlida mis statuss 

sazogadoebaSi. am gziT igi xdeboda pirovneba. mokled, es iyo xelovnuri niRabi, rome-

lic ucvlelad tovebda fizikur iersaxes, magram cvlida mis uflebriv mdgomareobas. 

Tu davazustebT, am gziT xdeboda adamiani uflebis mqone - persona. persona (igive piri) 

iyo realuri danamati, igive niRabi realuri adamianisa. mokled, fizikuri piri es ada-

miani ki ar iyo, aramed adamianis samarTlebrivi niRabi. niRbis qveS realuri adamiani 

imaleboda. samarTlebrivi niRbis cnebis warmoSoba ukavSirdeboda Teatralur niRabs, 

romlis matarebelic am niRbis SigniT malavda Tavis namdvil saxes. 4 uflebrivi samarT-

lebrivi sartyeli ekra mxolod imas, vinc atarebda niRabs e.i. is, vinc iyo pirovneba. 

es niRabi adamians Sordeboda mxolod gardacvalebiT. sicocxleSi SeiZleba cvlileba 

ganecada aRniSnul sartyels, kerZod, SeiZleba igi gafarToebuliyo an daviwroebuliyo. 

es sartyeli im dRidan mokidebuli dRevandelobis CaTvliT ganicdis mudmiv cvlilebas. 

marTalia dRes am niRabs yvela atarebs, magram mis ukan damaluli uflebebi ganicdis 

cvlilebebs da gardacvalebac ar klavs mas srulad.

* ssip ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis profesori. TinaTin wereTlis saxe-

lobis saxelmwifosa da samarTlis institutis mTavari mecnier-TanamSromeli.

1 ix. reimen marteni, piri da samarTlis subieqti. Targmani e. sumbaTaSvilisa, roman Sengelias 70 wlisadmi 

miZRvnili saiubileo krebuli, gamomcemloba „samarTali“, 2012, 166-190;

2 ix. Jan karbonie, samarTlis arasubieqtis nakvalevze. Targmani Tevdore niniZisa, besarion zoiZis 60 wlisadmi 

miZRvnili saiubileo krebuli, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis gamomcemloba, 

2014, 140-163;

3 ix. reimen marteni, dasaxelebuli naSromi, 170;

4 ix. reimen marteni, dasaxelebuli naSromi, 172.
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romis samarTlis mier daviwroebuli pirovnebis cneba Semdgom epoqebSi ganicdis ga-

farToebas. samarTlis subieqti TandaTanobiT uaxlovdeba im sinamdviles, rasac is emi-

jneboda. adamianisa da piris cnebebi erTmaneTisaken izidebian ise, rom romauli „niRabi“ 

xdeba adamianis adamianobis Tviseba da ara xelovnuri danamati. magram vidre es moxdebo-

da, manamde adgili hqonda ideaTa brZolis xangrZliv istorias. pirovnebis Tanamedrove 

moZRvreba ukavSirdeba axali drois iurisprudencias. donelusma romaul samarTalze 

dayrdnobiT, sadac pirovnebis qveS moiazreboda garkveuli statusis mqone adamiani, es 

cneba gamoiyena zogadsamarTlebrivi cnebis SesamuSaveblad, rogoricaa „samarTlebrivi 

pirovneba“. es cneba gulisxmobs „samarTlebriv urTierTobebSi monawile pirs da gamoi-

yeneboda teqnikur-iuridiuli mniSvnelobiT.”5 pirovnebis TeoriisaTvis amosavali iyo 

winare saxelmwifoebrivi Tavisufali da Tanaswori individi. renesansuli humanizmic 

emijneba romaul koncepcias da pirovnebis cnebas ukavSirebs yvela adamianis Tanaswo-

robasa da Tanabar uflebaunarianobas. axali drois bunebiTsamarTlebrivi moZRvrebac 

adamianis adamianobas miiCnevs uflebrivi Tanasworobis safuZvlad.6

pirovnebis is ganmarteba, romelic VI saukunis dasawyisSi mogvca boeciusma, kerZod, 

is, rom pirovneba aris „racionaluri da ganuyofeli arseba“ (raƟ onalis naturae individua 
substanƟ a) gavrcelebuli iyo Sua saukuneebSi. amaze migvaniSnebda am dros gavrcelebu-

li gamoTqma - „TavisTavad erTiani“ (perse una). pirovnebis cneba ukavSirdeboda RmerTis 

Sesaxeb warmodgenebs. Toma aqvineli emyareboda ra RmerTis samebis formiT arsebobas, 

Tvlida, rom mTel gonivrul samyaroSi yvelaze srulyofili „pirovnebaa“ („persona”). 
aseTad pirvel rigSi RmerTi moiazreboda.7

miuxedavad pirovnebis erTiani samarTlebrivi cnebis sasargeblo Sexedulebisa, Sua 

saukuneebi pirovnebis wodebrivi statusis koncepciaze iyo dafuZnebuli. uTanasworo 

socialuri kibis safexurebze Cven vxedavT gansxvavebuli uflebrivi statusis mqone 

pirovnebebs. yvela iyo pirovneba, magram gansxvavebuli uflebrivi mdgomareobiT. 

II. arasubieqtebis Sesaxeb

arasubieqti ar yofila marto romis samarTlisaTvis damaxasiaTebeli. samarTlis is-

toria icnobs amis mraval SemTxvevas sxvadasxva epoqebSi. amjerzed, Jan karbonies monace-

mebis gadmocemiTa da Cveni SefasebebiT SemovifarglebiT. Tumca, garkveuli dazusteba 

unda SevitanoT. roca saqme exeba adamians, SeuZlebelia aq gvqondes pirovnebis absolu-

turi nulovani mdgomareoba. ase mgonia, arc romaeli mona ar unda yofiliyo am Tvisebis 

mqone, vinaidan SeuZlebeli iyo monis gamoyeneba batonis mier, umniSvnelo „gacrecili“ 

niRbis mqone Tu ar iqneboda igi. amitomac sworad unda miviCnioT karbonies azri, rom 

samarTlis arasubieqtebis aRiarebis pirobebSic ki, SeiZleba vamtkicoT, rom „ar arse-

bobs samarTlis absoluturi arasubieqti“.8

5 ix. Saskia stucki, Grundrechte fur Tiere, Nomos VerlagsgesellschaŌ , Baden-Baden, 2016, 179;

6 ix. Saskia stucki, dasaxelebuli naSromi, 179;

7 ix. А. Гуревич, Категории Средневековой культуры, Издательство “Искуство”, Москва, 1984, 306. ix. aseve Tavad boeciusis 

naSromi, romelsac vimowmeb giorgi aladaSvilis sadoqtoro disertaciidan (alter egos doqtrinis gavlena 

Tanamedrove kapitaluri sazogadoebis, rogorc iuridiuli piris, samarTlebriv konstruqciaze, Tbilisi, 

2021, 19): Boethius The Theological Tractates, The ConsolaƟ on of Philosophy, The Loeb Classical Library, Tran. Stewart H.F. Rand E.K., 
Harvard University, Cambridge, 1968, 85.

8 ix. Jan karbonie, dasaxelebuli naSromi, 157;

besarion zoiZe
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Jan karbonie arasubieqtis mraval SemTxvevas gvTavazobs. pirvel rigSi aseTebis 

poziciaSi ganixilavs uflebauunaroebs, rogoricaa mcirewlovnebi, fsiqosocialuri 

saWiroebis mqone pirebi. igi aRniSnavs, rom roca mcirewlovani qurds gadascems nivTs, 

aq xelSekruleba ara gvaqvs, vinaidan bavSvi arapersonaa, suliT avadmyofis mier zianis 

miyenebis drosac asea. am SemTxvevebze karbonie wers, rom maTi qmedebani nivTieram-

dea damcrobili.9 vfiqrobT, rom es damokidebuleba samarTlis subieqtis Sesaxeb im 

Sexedulebis gagrZelebaa, romelic samarTlis zogad da egzistenciur subieqts aigivebs 

erTmaneTTan. is faqti, rom aRniSnul konkretul urTierTobebSi vinme ar ganixile-

ba uflebamosil da valdebul subieqtad, es ar gvaTqmevinebs imas, rom am SemTxvevaSi 

persona ara gvyavs. personaa saxeze, oRond erT SemTxvevaSi garigebauunarobis, xolo 

meore SemTxvevaSi, aseve, deliqtuunarobis mqone. samarTlis subieqti uflebis Tviseba 

ki araa, aramed uflebaunarianobis mdgomareobaa. es midgoma xazgasmiTaa Camoyalibebu-

li germanul samarTalSi. samoqalaqo kodeqsis sistemac Sesabamisadaa mowyobili. ker-

Zod, iq, sadac subieqtis Sesaxeb generaluri normebia gadmocemuli, subieqtis substan-

cia gansazRvrulia uflebaunarianobiT. rac Seexeba garigebaunarianobas (saqarTvelos 

samoqalaqo kodeqsis enaze - qmedunarianoba), igi misgan distanciuradaa mowesrigebuli. 

germanuli samarTali egzistenciurobas ukavSirebs subieqtis uflebrivunarianobas. 

kerZod, imas, rom calkeul urTierTobebSi piri SeiZleba darCes mxolod TavisTavTan, 

rogorc mxolod uflebaunarianobis mqone, calkeulSi ki, amasTan erTad iyos „uflebis 

Semoqmedi“. es ki qmedunarianobaze miniSnebaa. gamodis, rom visac ar gaaCnia qmedunari-

anoba an deliqtunarianoba, isini arapersonebi, arasubieqtebia. arc Cven gamovricxavT 

qmedunarianobis rols samarTlis srulfasovani subieqtis formirebaSi, magram misi aT-

vlis wertilad gamocxadeba ar iqneba swori. samarTlis subieqtebad adamianebi xdebian 

qmedunarianobis mopovebis SesaZleblobiT da calkeuli ganuxorcielebeli SemTxvevebi 

ver gaxdeba maTi am sivrcidan amoricxvis safuZveli. samarTlis subieqti TavisTavadi 

RirebulebiTi mdgomareobaa, rogorc absoluturi sikeTe.

Jan karbonies Tavis gamokvlevaSi bevri sxva magaliTi aqvs gaanalizebuli samarTlis 

arasubieqtis saCveneblad. misi azriT, vinaobadaudgeneli piri samarTlis moCvenebiTi 

subieqtia.10 maT akliaT individualobis (identobis) gamomxatveli formaluri niSani, 

ris gamoc isini uunaroni arian ataron individualuri uflebebi. am SemTxvevaSi kar-

bonie formaluri momentis idealizacias axdens. is faqti, rom saxezea identobas mok-

lebuli adamiani, es ar niSnavs imas, rom igi gaqra samarTlis subieqtTa sivrcidan. cxa-

dia, identifikaciis uunaroba bevr problemas qmnis da SeuZlebels xdis am kategoriis 

adamianma monawileoba miiRos mTel rig urTierTobebSi, magram es ver daCrdilavs im 

substancias, romelsac vukavSirebT ufleba-movaleobebs. magram isic faqtia, rom ada-

mianebi maT mier damyarebuli urTierTobebis absolutur umravlesobaSi ise Sedian, rom 

arc aravis ainteresebs maTi vinaoba da arc raime samarTlebrivi garTuleba SeiZleba mo-

hyves amas. vinaobadaudgeneli piri mgzavrobs transportiT, debs garigebebs maRaziebSi, 

sargeblobs sasadiloebiT da a.S. Tuki raime samarTlebrivi problema warmoiSoba, mox-

deba pirze vinaobis miniWeba da Sesabamisi samarTlebrivi moqmedebebis ganxorcieleba. 

identifikaciiT samarTlis subieqti ki ar iqmneba, aramed xdeba samarTlebriv sivrceSi 

misi yofnis dadastureba. amitom samarTlebrivi sivrcidan subieqts veravin ver amor-

icxavs. adamianis arseboba faqtia da veraviTari formaluri momenti ver gadafaravs 

9 ix. Jan karbonie, dasaxelebuli naSromi, 145;

10 ix. Jan karbonie, dasaxelebuli naSromi, 145-146.
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(daCrdilavs) am faqts. amis sapirispiro midgoma erTgvari biZgia im mimarTulebiT, rom 

erTmaneTisgan gaimijnos adamianis fizikuri da samarTlebrivi yofiereba da mxolod 

im faqtis gamo, rom adamiani vinaobis uqonelia, igi amoiricxos samarTlis subieqtTa 

wridan. amitomac migvaCnia arasworad Jan karbonies ganacxadi, rom „vinaobis armqone 

individi samarTlis arasubieqtia“.11

aRniSnuli koncepciis „ZaRlis Tavi“ damarxulia Jan karbonies aqsiomatur ganacxad-

Si: „ufleba qmnis sakuTar subieqts“.12 iseTi STabeWdileba iqmneba TiTqos arsebob-

des uflebaTa didi sawyobi da adamiani, romelic uuflebod ibadeba, Semdgom aqedan 

imoseba Tavisi kuTvnili uflebebiT, rogorc eleqtrobatarea imuxteba denis wyaroze 

mierTebiT. adamiani SesaZlebel uflebebTan erTad ibadeba da saamisod mas ar sWirdeba 

mis gareT arsebul uflebriv wyarosTan mierTeba. daibadeba Tu ara igi aseTad, am mo-

mentidan samarTlis subieqtia. es SesaZlebloba yvelasaTvis erTiania. amitomacaa yvela 

adamiani Tanaswori. uflebebTan mimarTebiT SesaZleblobaTa Tanasworoba mniSvnelovani 

ganacxadia yvela adamianis samarTlis subieqtad aRiarebisaTvis. mokled, ufleba ki ar 

qmnis samarTlis subieqts, aramed uflebis SeZenis (qonis) SesaZlebloba qmnis samarTlis 

subieqts. Jan karbonies konkretuli ufleba aqvs mxedvelobaSi da aqac egzistenciuri 

subieqti igulisxmeba. roca vlaparakobT raime urTierTobaSi uflebis arqonaze, ig-

ulisxmeba samarTlis subieqtis mxridan uflebis arqona. Tu es ar dauSviT, maSin gauge-

bari iqneba visTan mimarTebiT ganvixilavT uflebis uqonlobas. 

III. uflebaunarianobis modelis gamoyeneba cxovelis statusTan 
dakavSirebiT

evropeli mkvlevarebi sagangebod amaxvileben yuradRebas uflebaunarianobis kat-

egoriis dasaSvebobis (gamoyenebis) SesaZleblobaze cxovelebTan dakavSirebiT. egzis-

tenciuri samarTalsubieqtobis koncepciiT adamianis samarTalsubieqtobac eWvis qveS 

dgeba da bunebrivia miT ufro warumatebeli da SeuZlebeli iqneba cxovelis samar-

Talsubieqtobis dasabuTeba. uflebaunarianobis kategoria ki,  amis dasabuTebis Ses-

aZleblobas iZleva. Cven vaRiarebT cxovelTa uflebebs da es saerTod ar iwvevs eWvs. 

saeWvoa im sikeTis samarTlebrivi saxeldeba, romelsac ekuTvnis es uflebebi. erT ra-

meSi unda SevTanxmdeT, rom Tuki ar arsebobs uflebis SeZena/mopovebis SesaZlebloba, 

ise arc ufleba iarsebebs. gansxvaveba am SesaZleblobasa da konkretul uflebas Soris 

imaSia, rom uflebis SesaZlebloba ufro imanenturia da rac ufro organulad iqneba 

Cabudebuli adamianis adamianobaSi (pirovnulobaSi), miT ufro Sinagani xdeba misTvis 

da igi uflebis kvalifikacias iZens. aseT ricxvs adamianis ZiriTadi uflebebi ganekuT-

vnebian. vidre romelime konkretul nivTze sakuTrebis uflebas movipovebdeT, Cven mana-

mde gagvaCnia sakuTrebis ZiriTadi ufleba, romelic arsebobs idealuri, metafizikuri 

saxiT, ise rom is uflebis SeZenis SesaZleblobaze metia da imavdroulad SesaZleblobis 

elferic dakravs. maSasadame, roca Cven vsaubrobT uflebaunarianobaze, es uflebaTa 

SeZenis SesaZleblobaa egzistenciur yofierebaSi da umetesi uflebebi am saxiT arsebo-

ben da isini sinamdviled iqcevian Tu ara, es damokidebulia konkretul, marTlac egzis-

tenciur urTierTobaze. amisgan gansxvavebiT, konkretuli ufleba konkretuli urTier-

Tobis elementia da is droSi da sivrceSi arsebuli sikeTea, SesaZleblobis sinamdviled 

11 ix. Jan karbonie, dasaxelebuli naSromi, 146;

12 ix. Jan karbonie, dasaxelebuli naSromi, 150.
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qcevis rezultatia, romelic xSirad nebaze damokidebulebiT dgeba. Tu es midgoma swo-

ria, maSin gamodis, rom pirovneba garSemortymulia samarTlebrivi javSniT, romelTa 

kavSiri mis pirovnulobasTan or ZiriTad Sred SeiZleba davyoT: erTi es aris misi Zir-

iTadi uflebebi, romlebic konkretuli uflebis mopovebis SesaZleblobas iZlevian. es 

uflebebi TavisTavadi Rirebulebisaa, vinaidan subieqtis imanenturi maxasiaTeblebia da 

pirovneba Tavisi nebelobiT maT ver SeiZens da verc dakargavs. aris sxva uflebebi meo-

re kategoriisa, romlebic mxolod SesaZleblobebis formiT arseboben. es SesaZleblo-

bac obieqturad arsebuli SesaZleblobaa da misi uflebad qceva subieqtis nebebobazea 

damokidebuli. maSasadame, konkretul uflebas yovelTvis win uZRvis am uflebis safuZ-

veli.

roca yvela vTanxmdebiT imaSi, rom cxoveli uflebis matarebelia, es gvibiZgebs 

iqiTken, rom am uflebis winare safuZvelic vaRiaroT, ise rogorc amas vakeTebT adami-

anebTan mimarTebiT. e.i. SesaZlebelia cxovelic vaRiaroT uflebaunarianobis mqoned, 

rac rogorc adamianTan mimarTebiT vityodiT obieqturiunarianobaa. Tumca, vinaidan ne-

belobis sakiTxi sxvagvarad dgas cxovelebSi, aq SesaZleblobis kategoria bevrad ufro 

iCrdileba da igi gardaiqmneba konkretul uflebad.

IV. usulo obieqtebis subieqtobisaken gadaxra

saWiroa gavarkvioT is tendencia, rac subieqtisa da obieqtis urTierTdamokidebule-

baSi SeimCneva dRes. mZafrad ara, magram mainc TvalsaCinoa am kategoriaTa erTmaneTTan 

daaxloebis tendencia. gansakuTrebiT gamokveTilia obieqtebis (nivTebis) subieqtobi-

saken gadaxris SemTxvevebi. saqme ar exeba marto cocxali samyaros sagnebs, aracocxali 

bunebis obieqtebSic SeimCneva es procesi. Tumca, unda iTqvas, rom es aris romis samar-

Tlidan momdinare istoriuli procesis gagrZeleba. romaelebi ambobdnen, rom uflebe-

bi ekuTvniT pirebsa da nivTebso. ibadeba kiTxva, ratom aseve nivTebs? Tavad nivTebze 

ufleba xom pirs ekuTvnis, asecaa! maSin raRaa nivTis ufleba, riTaa gamowveuli es? Ses-

aZloa es iyos gamowveuli Cemi uflebiT, anda, kidev amas daematos Tavad nivTis ufleba. 

rogoradac ar unda vatrialoT uflebebi CvenTan da nivTebTan mimarTebiT, erTi ram 

yovelTvis cxadia. sagans, romelsac arsebobis ufleba aqvs, ufleba aqvs iarsebos ise, 

riTac igi Tavis saxes aCvenebs (gamoxatavs), mokled, nivTma nivToba unda SeinarCunos. 

aq SeiZleba adamianTan paralelis gavleba. orive SemTxvevaSi maT aerTianebs uflebrivi 

javSani. es aris interesebiTa da moTxovnilebebiT ganpirobebuli uflebrivi javSani. 

mokled, nivTs aqvs arsebobis ufleba, Tu igi ar aris zianis momtani. Tu ar iqneboda 

nivTobrivi samyaro, arc adamiani iarsebebda. cxadia, usazRvrod ver gavafarToebT ase-

Ti nivTebis kategorias, magram SesaZlebelia maTi viwro wris moxazva. Tuki gadavxedavT 

nivTebis klasifikaciis istoriul process, vnaxavT, rom mTeli rigi nivTebi brunvidan 

iyo amoRebuli maTi gansakuTrebuli RirebulebiTi mdgomareobis gamo. romis samarT-

lis Tanaxmad, arsebobs sakraluri (res sacrae), religiuri (res religiosae) da wminda (res san-
ctae) nivTebi, romlebic RvTaebrivi samarTlis nivTebia da arc aravis qonebas Seadgens.13 

aqedan Cans, rom nivTebis garkveul kategorias axasiaTebs personifikaciis tendencia 

13 ix. romis samarTlis Zeglebi, gaiusis instituciebi. laTinuridan Targmna, winasityvaoba, SeniSvnebi, saZie-

blebi da leqsikoni daurTo nugzar surgulaZem, Tbilisis universitetis gamomcemloba, 2011, wigni meore, 

57-58; romis samarTlis Zeglebi, iustinianes digestebi. Sesavali konstituciebi, wigni pirveli, wigni meoce, 

laTinuridan Targmna, winasityvaoba, SeniSvnebi, saZieblebi da leqsikoni daurTo nugzar surgulaZem, Tbili-

sis universitetis gamomcemloba, 2012, wigni pirveli, tituli VIII, 108-112;
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Tavisi gansakuTrebuli samarTlebrivi mdgomareobis gamo. amas ki ganapirobebs is faqti, 

rom am nivTSi mometebuladaa Sezavebuli sulierebis elementebi. Cvens TvalSi aRniSnu-

li kategoriis nivTi mosCans ara rogorc „gaSiSvlebuli“ fizikuri mocemuloba, aramed, 

viTarca sulierebis mqone faseuloba. vis mouva TavSi azrad macxovris xatSi marto 

wminda nivTs xedavdes. mokled, nivTebi sulierebis Tvisebasac iZenen da rogorc Cans 

asea aramarto religiur samyaroSi, aramed adamianTa Cveulebriv, yofiT cxovrebaSic. 

negatiur konteqstSi gavixsenebT vaxtang VI-is  samarTlis wignTa krebulidan (beqa manda-

turTuxucesis samarTlidan (m.29)) erT Canawers, romelSic naTqvamia, rom „Tu diaci bozi 

aris, ziTevica bozi iqnebis“14 aqedan Cans, rom nivTma SeiZina gansxvavebuli Tviseba da 

fizikuri substanciis Seucvlelad gaxda garkveuli Tvisebis matarebeli, rac pirovnu-

lobis maCvenebelic SeiZleba iyos. aviRoT sanivTo uflebebi. Cven maT valdebulebiTi-

sagan imiT vmijnavT, rom es uflebebi organulad arian dakavSirebuli nivTebTan, Tavad 

nivTebi ki pirebTan, maSin roca valdebulebiTi uflebebi pirdapir pirebTan arian da-

kavSirebuli. usulo sagnebis personifikacias arc Jan karbonie gamoricxavs. misi dak-

virvebiT, sagans SeiZleba hqondes am mimarTulebiT miswrafeba, magram es ar niSnavs imas, 

rom igi pirad iqca. am gziT SesaZlebelia igi gaxdes samarTlis nawilobrivi subieqti da 

nawilobriv darCes samarTlis arasubieqtad,15 e.i sagani SeiZleba TavisTavSi Seicavdes, 

rogorc subieqtis, ise obieqtis niSnebs. am SemTxvevas SeiZleba ewodos obieqtis sub-

ieqtisaken gadaxra. Jan karbonie aRniSnavs, rom „namdvili poeziis SemTxvevaSi poetebi 

sagnebs suls hberaven. hiugom parizis RvTismSoblis taZris personifikacia moaxdina, 

mistralma mdinare ronas“.16 Tumca, amas samarTlebrivi Sedegebi ar mohyolia. karbonie 

adamianis nebis gareT uaryofs samarTlis subieqts. cxadia es asea, magram albaT unda 

vaRiaroT nebis obieqturi mdgomareobac, romelic uflebis arsebobis moTxovnilebas 

warmoSobs. bevri sxva magaliTis motana SeiZleba usulo sagnebTan dakavSirebiT, rac 

gvafiqrebinebs maT gadaxras subieqtobisaken. Tumca, Znelia imis gamorkveva ra kuTxiTaa 

es gadaxra mocemuli. 

SeiZleba vamtkicoT, rom is, rac wminda saxiT samarTlis subieqtia, aseve gadaxrilia 

obieqtisaken? SeiZleba esec davafiqsiroT, oRond, igi ver Searyevs adamianis, rogorc 

pirovnebis samarTalsubieqtobas. adamiani, rogorc samarTlis subieqti pirovnulobis 

matarebeli subieqtia, fizikuri (sxeulebrivi) yofiereba misi arsebobis ganmsazRvrel-

ia. adamianis sxeulis nawilebi erTianobaSi qmnis adamianis fizikur saxes da pirdapir 

dakavSirebulia mis pirovnulobasTan - samarTalsubieqtobasTan. amitomac dauSvebelia 

qarTuli kanonmdeblobiT sxeulis organoebiT vaWroba. 

Tumca, aucileblad gasaTvaliswinebelia subieqt-obieqtis mimarT damokidebulebis 

is tendencia, romelic eWvis qveS ayenebs maTi mkacrad avtonomiuri arsebobis ufle-

bas. roca Cven vamtkicebT, rom raime obieqti, am SemTxvevaSi cxoveli, subieqtobisaken 

ixreba, am logikiT SeiZleba vamtkicoT isic, rom Tavad subieqtic SeiZleba ixrebodes 

obieqtobisaken. es sxva araferia Tu ara erTi-meoreSi orives (subieqtis, obieqtis) ni-

San-TvisebaTa arseboba. ai ras gveubneba frangi civilisti reimon marteni am konteqstSi 

fizikur pirTan dakavSirebiT: „pirovnebis uflebebi“ romlebic piris atributebs Seex-

eba, gulisxmobs piris gaormagebas subieqt-obieqtad imdenad kargad, rom subieqti ar 

14 ix. qarTuli samarTlis Zeglebi, t I, vaxtang VI-is samarTlis wignTa krebuli. teqstebi gamosca, gamoikvlia 

da leqsikoni daurTo profesorma i. doliZem, Tbilisi 1963, 435.

15 ix. Jan karbonie, dasaxelebuli naSromi, 148;

16 ix. Jan karbonie, dasaxelebuli naSromi, 148;
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aris piri mTlianad. piri nawildeba subieqtsa da obieqts Soris. imavdroulad, igi Tavs 

iCens rogorc TavisTavad subieqti da TavisTavad obieqti“.17

V. cxovelis samarTalsubieqtoba folkloruli masalebiT

rac usulo sagnebis Taobaze visaubreT, gacilebiT ufro damajerebelia cxovelebTan 

mimarTebiT. aq subieqtis mimarTulebiT gadaxra ufro myaradaa aRiarebuli. is istori-

uli masalebi, romlebic cxovelebis dasjasTan Tu uflebebis dacvasTanaa dakavSirebu-

li, xSirad maTi arabunebriobisa da absurdulobis miuxedavad, migvaniSneben cxovelis 

samarTalsubieqtobis aRiarebaze. saamisod SesaniSnav folklorul masalas iZleva cno-

bili ingliseli eTnografi jorj frezeri. 18 Cvenc misi magaliTebis analiziT Semov-

ifarglebiT. rogorc igi gadmogvcems, evropaSi cxovelebi adamianebTan erTad ganix-

ilebodnen pasuxismgeblobis subieqtebad da maT asamarTlebdnen sisxlissamarTlebrivi 

wesiT, samarTalwarmoebis yvela formaluri proceduris mkacri dacviT, advokatis mom-

saxurebasTan erTad. XVII-XVIII saukuneebSi safrangeTSi gamarTula 92 procesi. bolo pro-

cesis msxverpli yofila Zroxa, romlisTvisac sikvdilis ganaCeni gamoutaniaT 1740 wels. 

kaTolikuri sasamarTloebi amis dasasabuTeblad aRniSnavdnen, rom Tuki ufals hqonda 

ufleba daewyevla gveli, romelmac waaqeza eva, daviTs daewyevla mTebi saulisa da ion-

aTanis daRupvis gamo da a.S., ratom ar unda hqonodaT maT ufleba igive moemoqmedaT. 19

erT-erTi precedentis Tanaxmad, sen-Jiulenis Temsa da xoWoebs Soris dava ormoci 

weli gagrZelebula. saqme xoWoebis sasargeblod gadawyvetila da maTTvis gadauciaT 

mudmiv da gansakuTrebul (eqskluziur) mflobelobasa da sargeblobaSi nayofieri miwis 

nakveTi. magram xoWoebis advokati amiT ar dakmayofilebula da mouTxovia es nakveTi 

gadacemuliyo sakuTrebaSi. sasamarTlos, mas Semdeg, rac Tavisi warmomadgenlebisgan 

miiRo informacia imasTan dakavSirebiT, rom aRniSnuli adgili vargisi iyo xoWoebis 

binadrobisaTvis, maTze gadauformebia es nakveTi.20 ucnauri procesis miuxedavad, am 

precedentidan Cans, rom sasamarTlom aRiara xoWoebis sacxovrisis (binadrobis) ufleba 

da maT mianiWa upiratesoba aRniSnuli Temis mosaxleobasTan SedarebiT. sasamarTlom, 

adamianis arsebobis bunebrivi garemo sxva arsebebTan Tanacxovrebis sivrciT Semosaz-

Rvra. xoWoebis saqmeze gamarTuli sxva procesidan Cans, rom sasamarTlom isini dawyevla 

da miusaja gandevna-gankveTa, Tumca, ganaCenSive aRiniSna, rom wyevla amiT srul ganad-

gurebas ki ar isaxavs miznad, aramed mxolod im zRvramde, rac saWiro da aucilebelia 

adamianisaTvis.21 aqedan Cans, rom sasamarTlo aRiarebda da icavda maTi raodenobis reg-

ulirebas.

sxva precedentebidan Cans, rom cxovelisa da adamianis uflebaTa dapirispirebisas 

bevri aRar daklebia cxovelisaTvis mieniWebinaT upiratesoba wminda wignebze dayrdno-

biT. kerZod, roca dava exeboda mindvris nayofiT sargeblobas, cxovelebis damcveli 

advokati maTi uflebis upiratesobas imaze dayrdnobiT asabuTebs, rom RmerTma jer 

17 ix. reimon marteni, dasaxelebuli naSromi, 171;

18 Джеймс Джордж Фрезер, Фольклор в Ветеховом Завете, перевод с Английского, Д. Вольпина, Изд-во Политической 
Литературы, Моcква, 1989, 1-541.

19 Джеймс Джордж Фрезер, dasaxelebuli naSromi, 470;

20 Джеймс Джордж Фрезер, dasaxelebuli naSromi, 472;

21 Джеймс Джордж Фрезер, dasaxelebuli naSromi, 477;
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cxovelebi da mwerebi Seqmna, Semdeg ki adamianio.22

analogiuri paTosisaa frezeris mier motanili sxva magaliTebic. maTi Rrma analizis 

gareSec iolad dasanaxia, rom cxoveli aRiarebulia uflebis subieqtad da SezRuduli 

samarTalsubieqtobis mqoned. miuxedavad imisa, rom es procesebi religiur samosel-

Si iyo gaxveuli da sinamdvilisgan gaucxoebuli, iseTi SemTxvevebic yofila, roca sa-

samarTlo sxdomaze daubarebiaT cxovelebi.

VI. cxovelis Rirsebis Sesaxeb

Tuki Cven vaRiarebT cxovelis samarTalsubieqtobas, ra doniTac ar unda moxdes es, 

upirobod unda vaRiaroT misi Rirsebac. samarTlis subieqti Rirsebis mqone sikeTea (ar-

sebaa). Rirseba qmnis subieqts da aqedan momdinareobs yvela is ufleba, rac samarTlis 

subieqts gaaCnia.23 rogorc adamianis uflebaTa mkvlevrebi aRniSnaven, „adamianis Rirseba 

Tanaarsia adamianisaTvis, rogorc gonieri, Tavisufali nebisa da pasuxismgeblobis mqone 

arsebisaTvis“24. adamiani sulierebisa da zneobriobis mqone moazrovne arsebaa.25 mok-

led, rogorc kanti ityoda, adamiani absoluturi, TavisTavadi mizania samarTlisa da 

es ar aris damokidebuli vinmes an sakuTar Sefasebaze. misi aseTi miznobrivi yofiereba 

saxelmwifos avaldebulebs pativi sces yvela im uflebas, rac am miznobrivi arsebidan 

gamomdinareobs. adamianis adamianurobaSia Cabudebuli (Cakiruli) misi Rirseba. amitomac 

Rirseba ar aris damokidebuli adamianis TvisebebTan, saqmianobasTan da socialur md-

gomareobasTan. Rirsebis matarebelia yvela, qmedunariani Tu qmeduunaroo piri, keTili 

Tu boroti, samarTalmorCili Tu samarTaldamrRvevi, ufro metic, Rirsebis matarebe-

lia adamianis nayofic.

kantisaTvis mizania aramarto adamiani, aramed nebismieri gonieri arseba. „adamiani 

da sazogadod yovelive gonieri arseba arsebobs (exisƟ ert), rogorc mizani TavisTavad, da 

ara mxolod rogorc saSualeba, romelic ama Tu im nebam Tavisi survilisamebr SeiZleba 

gamoiyenos.“26 kantis daskvniT, „gonieri buneba arsebobs, rogorc mizani TavisTavad“27. 

aRniSnuli imis maniSnebelia, rom adamianis gverdiT mizanTa skamze davsvaT cxovelic, im 

gansxvavebiT, rom masTan mimarTebiT miznobrioba SeiZleba gamuqebuli iyos saSulebiT. 

kanti, ratomRac mTel gonier arsebas miiCnevs aseTad. mas ver warmoudgenia adamianis 

miznobrioba sxvaTa miznobriobis gareSe. rogorc Cans mizanTa samefo da Sesabamisad 

adamianis miznobrioba am wesrigis pirobebSi arsebobs. miuxedavad amisa, adamiansa da 

cxovels ver gavaTanabrebT am sivrceSi. cxoveli, rogorc gonieri bunebis erT-erTi 

Tviseba, adamianisTvis imavdroulad saSualebacaa. kanti aseve aRniSnavs, rom „mizanTa 

samefoSi yovelives aqvs an fasi (preis) an Rirseba (würde). imas, rasac fasi aqvs, SeiZleba 

raRac sxva Caenacvlos eqvivalentis saxiT, xolo is, rac yovelive fass aRemateba da amg-

22 Джеймс Джордж Фрезер, dasaxelebuli naSromi, 477;

23 ix. Larenz/Wolf, Allgemeiner teil des Bürgerlichen Rechts, 8 Aufl age, München: Beck, 1997, 119, Rn. 2.

24 ix. eva gociriZe, saqarTvelos konstituciis komentari, Tavi meore, muxli 17, gamomcemloba Sps „petiti“, 

Tbilisi, 2013, 108;

25 ix. Klein, Kommentar zum Grundgesetz für die Bundesrepublik Deutschland, 7 – Aufl age, Luchterhand, 1990, Art.1, 124;

26 ix. imanuel kanti, zneobis metafizikis dafuZneba (Grudlegung zur Metaphyzik der SiƩ en), lamara ramiSvilis Targ-

mani germanulidan, gamomcemloba Carpe diem, Tbilisi, 2013, 179;

27 ix. imanuel kanti, dasaxelebuli naSromi, 181;
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varad, yovelive eqvivalents gamoricxavs, Rirsebis mqonea.“28 kantis filosofiiT, zneo-

brioba da adamianoba xdis arsebas Rirsebis mqoned. Sors rom ar wavideT, aRniSnulidan 

gamomdinare, samarTlis subieqtia Rirsebis mqone arseba, Rirsebis mqone ki aris is, rac 

TavisTavadaa mizani. Tuki gamoTqma „Rirebulebas“ movwyvetT qonebrivis mniSvnelobas, 

maSin aRmoCndeba, rom sagani Tavisi Rirebulebis wyalobiT xdeba Rirsebis mqone. roca 

vsaubrobT saSualebis mizanTan adekvaturobaze,29 aq Cveni azriT, iseTi sagania mxedv-

elobaSi, romelic Tavisi Rirsebis wonadobiT imsaxurebs iyos mizanTa samefos wevri. 

es ki subieqtobisaken misi gadaxraa. cxovelis uflebebis momwesrigebeli kanonmdeblo-

bidan Cans, rom cxoveli Tavisi bunebidan gamomdinare, ufro metia, vidre fasi.

Tanamedrove kvlevebi calsaxad aRiareben cxovelis Rirsebis uflebas. rogorc ze-

moTac mivaniSneT, Rirsebis aRiareba samarTalsubieqtobis aRiarebis aucilebeli wina-

pirobaa. Tumca, rogorc iTqva, Rirseba SeiZleba gaaCndes, gavbedavT da vityviT, nebi-

smier sagans da amis Tqmis uflebas iZleva sagnis sagnad cnoba da misi dacvis aRiareba. 

Tumca, Rirseba, romelic konstituciuri principis donezea aRiarebul-daculi, yvela 

sagans ar gaaCnia. maSasadame Rirseba, rogorc samarTlebrivad aRiarebuli da formuli-

rebuli mocemuloba garkveuli Tvisebriobis mqone sikeTea. cxovelis Rirseba am mxriv 

naklebad saeWvoa, vinaidan cxoveli, rogorc cocxali da aqtiuri arseba, atarebs iseT 

Tvisebebs, romlebic enaTesaveba adamianisas. Tuki Rirseba adamianTan mimarTebiT aris 

aramarto konstituciuri principi, aramed aseve ZiriTadi ufleba, es ukanaskneli cx-

ovelTan mimarTebiT konstituciuri principidan gamomdinareobs.30 cxovelis Rirseba 

xdeba cxovelis uflebebis safuZveli. marTalia adamianis da cxovelis Rirseba Tavi-

si Tvisebriv-Sinaarsobrivi mdgomareobiT gansxvavdebian erTmaneTisgan, aris tendencia 

maTi daaxloebisa, kerZod, adamianis Rirsebis msusxavi efeqtis gavlena da misi gadatana 

cxovelebze. es tendencia vlindeba cxovelis uflebebis garantiebis zrdaSi, rac erTob 

SesamCnevia Tanamedrove cxovrebaSi, kerZod, adamianis Rirsebis dacvis garantiebTan 

misi daaxloeba.31 

cxovelis Rirseba warmoadgens damoukidebeli yofierebis mqone faseulobas. misi 

aRiarebisa da dacvis normatiuli koncefcia ar SeiZleba emyarebodes utilitaristul 

midgomebs. igi daculia, rogorc damoukidebeli miznobrioba, romelSic sadamfuZneb-

loa Tavad cxovelis interesebi. miuRebelia am SemTxvevaSi instrumentalisturi midgoma 

da miznis saSualebiT Canacvleba. ar SeiZleba cxovelis Rirsebis aRiareba emyarebodes 

mis gareT arsebul interess, rogoricaa sazogado interesi. iseve, rogorc adamian-

is Rirseba ar STainTqmeba socialuri cxovrebidan gamomdinare sazogado interesebiT, 

ase unda iyos am SemTxvevaSic. sxvanairi damokidebuleba migviyvanda Rirsebis aramarto 

gaufasurebamde, aramed mis uaryofamde. rogorc adamiani, ise cxoveli gamoeTiSeboda 

mizanTa samyaros da saSualeba da instrumenti gaxdeboda zogadi interesebis dasakmay-

ofileblad. rac ufro gadainacvlebs cxoveli saSualebis adgilze, miT ufro ganmt-

kicdeba misi nivTad yofna da rogorc kantis zemoT moyvanili azri iuwyeba, igi marto 

fasis mqone iqneba da ara Rirebulebisa. ase imitom xdeba, rom konstituciiT garantire-

buli yvela ZiriTadi ufleba Rirsebidan gamomdinare da Rirsebaze asxmuli uflebebia. 

28 ix. imanuel kanti, dasaxelebuli naSromi, 205-207;

29 ix. georg vilhelm fridrix hegeli, esTetika, t. I, germanulidan Targmna Salva papuaSvilma, gamomcemloba 

„xelovneba“, Tbilisi, 1973, 11;

30 ix. Saskia stucki, dasaxelebuli naSromi, 371;

31 ix. Saskia stucki, dasaxelebuli naSromi, 272-373.
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cxadia, Tu ar iqneba Rirseba, arc aRniSnuli uflebebi iarsebebs. aseT dReSi SeiZleba 

Cavardes adamianic, Tu mas vaqcevT raime miznis miRwevis saSualebad, instrumentad.

VII. nebis momenti samarTalsubieqtobaSi

subieqtis erT-erT maxasiaTeblad nebis qonaa, kerZod, samarTlebrivi Sedegis gamom-

wvevi nebis qona. neba ki iseTi gonieri arsebis Tvisebaa, rogoricaa adamiani. adamiani, 

rogorc absoluturi sikeTe nebaunariania. is faqti, rom igi calkeul SemTxvevebSi mas 

moklebulia, amas ar Seaqvs arsebiTi koreqtivebi aRniSnuli debulebis marTebulobaSi. 

magaliTad, araqmedunarianebi moklebuli arian nebis gamovlenis unars, miT ufro, Seu-

Zlebelia vilaparakoT jer kidev daubadebeli adamianis (fetusis) nebaze. es ver CaiT-

vleba unebobis maradiul mdgomareobad. aseTi mxolod maSin iqneboda mosalodneli, 

roca misi Sevseba SeuZlebeli aRmoCndeboda. sinamdvileSi ki, nebis mqone adamianis neba 

avsebs unebo adamianis nebas. konkretuli egzistenciuri faqtebi veraa sakmarisi saimi-

sod, rom adamianebi davyoT nebis mqone da nebis uqonel adamianebad. yvela adamiani nebis 

mqonea - es yvelaze swori debulebaa da sulac araa realuri faqtebis uaryofa. maSinac 

ki, roca eWvs ar iwvevs adamianis nebeboba, misi nebaunarinaoba ar aris mudmivad kmari 

samarTlebrivi Sedegebis gamosawvevad. yvelaze gonieri adamianis nebac ki sxva adamianis 

nebis daxmarebiT iZens srulfasovani nebis xasiaTs. TiTqmis ver movnaxavT adamians, ro-

melic gaemijneba amas. aqedan Cans, rom yoveli neba nebis wyalobiT arsebobs da ra unda 

iyos gasakviri imaSi, rom unebo adamianis neba Seivsos sxvaTa nebiT.

ar arsebobs neba interesis gareSe. interesi moTxovnilebaa. SeiZleba arsebobdes 

gacnobierebuli an gaucnobierebeli interesi. ara mgonia yvela Cveni interesi, cxadia 

farTo gagebiT, cnobieri moqmedebiT Cndeba da kmayofildeba. aseTi damokidebuleba 

erTob daaviwroebda interesTa samyaros, romelic aisbergis marto zeda nawili ki ar 

aris, aramed misi qveda nawilicaa. romelic bevrad didia, vidre zeda nawili. interesis 

mTavari daniSnulebaa emsaxuros mis matarebel subieqts, raTa man SeZlos Tavisi saxis, 

rogorc SenarCuneba, ise ganviTareba. amdenad, samarTlis subieqts ayalibebs neba, neba, 

romlis samizne esa Tu is interesia.

mocemul konteqstSi cxovelis adgilis danaxva adamianis gverdiT, cxadia SeuZlebe-

lia. Secdoma iqneba Sefasebis kriteriumad adamianis nebis modeli gamoviyenoT. cxadia 

cxovelsac, rogorc cocxal organizms, aqvs neba, romelic adekvaturia misi moTxov-

nilebis. cxovelis neba im wesrigis nayofia, ra garemoSic cxovrobs is, sulerTia, in-

stinqturi moqmedebaa misi safuZveli Tu gacnobierebuli. ra saxiTac ar unda xdebodes 

es, samizne cxoveluri moTxovnilebebia, romelTa nawili adamianis moTxovnilebebis ms-

gavsia. mokled, am SemTxvevaSi, roca samarTlis subieqtis konteqstSi vmsjelobT cxov-

elTan dakavSirebiT, arsebiTia moTxovnilebebi warmoadgendes amis erT-erT safuZvels. 

moTxovnilebebis dakmayofileba ki saWiroebs adamianis nebisa da Sesabamisi moqmedebis 

daxmarebas.

VIII. cxoveli, rogorc gonieri arseba

Tuki Cven (nebis gamovlenas) miviCnevT samarTalsubieqtobis aucilebel maxasiaTeb-

lad, maSin gamodis, rom cxovelic unda flobdes nebas. asecaa, cxoveli Tavisi cxove-

luri moTxovnilebis adekvaturi nebis mqonea da am nebis karnaxiT moqmedebs. cxoveli, 
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iseve, rogorc adamiani, gonieri arsebaa. imanuel kantis „zneobis metafizikis dafuZneba-

Si“, Cveni azriT, cxovelis samarTalsubieqtobis dasabuTebis SesaniSnav gasaRebs iZleva. 

Tuki moviSveliebT mis mier Camoyalibebul msjelobebs iseT fundamentur kategorieb-

ze, rogoricaa goni, zneobrioba, miznobrioba, isini gzas gvikvalaven am mimarTulebiT. 

roca nebaze vmsjelobT, unda vaRiaroT, rom neba gonieri arsebis Tvisebaa. gonieri 

arseba ki, kantis mixedviT, ar aris marto adamiani. igi gacilebiT farTo cnebaa da 

ukavSirdeba yovelive imas, rac eqceva zneobriobisa da miznobriobis orbitaSi. kanti 

aRniSnavs, rom „zneobis kanoni imdenad farTo mniSvnelobisaa, rom igi Zalis mqone unda 

iyos ara marto adamianis, aramed yvela gonieri arsebis mimarT sazogadod, ara mxolod 

SemTxveviT pirobebSi da gamonaklisi saxiT, aramed  - upirobo aucileblobiT.“32 yvela 

gonier arsebaSi mxedvelobaSia cxovelic, romelSic sakuTari saxismetyvelebis adekva-

turi zneobrivi kanonebi mocemulia bunebrivi aucileblobiT (a priori), rac Tavis gam-

ovlinebas poulobs konkretul praqtikul qmedebebSi. zneobrioba garkveuli kanonebis 

mixedviT moqmedebaa, rac cxadia SeuZlia imas, visac gaaCnia neba. isev kants Tu davi-

mowmebT, „bunebaSi yovelive moqmedebs kanonebis mixedviT. martooden gonier arsebas 

aqvs unari imoqmedos kanonTa Sesaxeb warmodgenis, e.i. principis mixedviT, anu aqvs neba; 

vinaidan, qmedebaTa gamoyvanas kanonebidan goneba (VernunŌ ) sWirdeba, nebac sxva araferia, 

Tu ara praqtikuli goneba.“33 hegelis azriT, praqtikuli moqmedeba gadataniTi mniSvn-

elobiT cxovelebsac axasiaTebT, rogorc gonier arsebebs, miuxedavad imisa, rom amas 

isini akeTeben aracnobierad.34

IX. cxovelis RirebulebiTi reglamentacia samoqalaqo kodeqsSi

sainteresoa ra kategoriis sikeTed (subieqti Tu obieqti) miiCnevs samoqalaqo kod-

eqsebi cxovels. saqarTvelos samoqalaqo kodeqsi am sakiTxze raime normas ar Seicavs. 

kerZo samarTlis subieqtad miiCnevs fizikur da iuridiul pirebs (m.8,  n.1). dRemde arc 

yofila raime doqtrinaluri ganacxadi, rom cxovels aRniSnul normatiul CamonaTval-

Si miCenoda Sesaferisi adgili. cxovelze araa saubari samoqalaqo kodeqsis im normeb-

Sic, romlebic nivTebis samarTlebrivi reJimis gansazRvras exeba. samoqalaqo kodeqsi 

icnobs nivTebis orwevrovan klasifikacias, rogoricaa moZravi da uZravi nivTebi (m. 148). 

cxoveli araa naxsenebi qonebis sakmaod vrcel reglamentaciaSi. erTaderTi norma esaa 

1003-e muxli, romelic iTvaliswinebs cxovelis mier miyenebuli zianis anazRaurebas. 

aqedan Cans, rom moqmedi samoqalaqo kodeqsis koncefciiT, cxoveli unda ganvixiloT 

iseTive nivTad, rogorc yvela sxva moZravi nivTia. magram Tu gaviTvaliswinebT special-

ur kanonmdeblobas, romelic cxovelis uflebebs exeba, igi mainc imijneba nivTebisagan 

imiT, rom axasiaTebs samarTalsubieqtobis niSnebi. samwuxarod, amis safuZvels samoqa-

laqo kodeqsi ki ar Seicavs, rogorc es bevri qveynis sinamdvileSia, aramed specialuri 

kanonmdebloba. kargi iqneba, es xarvezi Seivsos da cxovelis samarTalsubieqtobaze mim-

niSnebeli samarTlebrivi Canaweri dafiqsirdes samoqalaqo kodeqsSi.

daviwyoT ganviTarebuli qveynebis samoqalaqo kodeqsebis analiziT, bolos ki, 

postsabWour qveynebs SevexoT, sadac es sakiTxi sakmaod mwvaved dgas. samarTalsubi-

eqtobis koncepciis sasargeblod sadamfuZneblo normas Seicavs germaniis samoqalaqo 

32 ix. imanuel kanti, dasaxelebuli naSromi, 101;

33 ix. imanuel kanti, dasaxelebuli naSromi, 117;

34 ix. Георг Вильгельм Фридрих Гегель, работи разных лет, в двух томах, том 2, изд-во, “Мiсль”, Москва, 20. 
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kodeqsi. misi sistemuri agebulebac isea mowyobili, rom cxovelebi nivTebisagan gami-

jnuladaa warmoCenili. samoqalaqo kodeqsis pirveli wignis meore ganyofilebis saxel-

wodebaa: „nivTebi da cxovelebi“. Sesabamisad, nivTebis cneba calkea gansazRvruli (§ 90), 

cxovelebisa calke (§ 90a). am ukanasknelSi mocemulia umniSvnelovanesi RirebulebiTi 

debuleba, romelic gveubneba: „cxovelebi ar warmoadgenen nivTebs. isini daculebi ar-

ian specialuri kanonmdeblobiT. maT mimarT gamoyenebuli unda iqnes nivTebis mimarT 

dadgenili normebi, Tu sxva ram ar aris dadgenili.“ es ganacxadi migvaniSnebs imaze, 

rom cxoveli ar aris obieqti klasikuri gagebiT da am azriT, subieqtis Tvisebis mqo-

nea, vinaidan igi uflebis matarebelia. Tumca, is ar aris im Tvisebis subieqti, romelic 

absoluturad emijneba nivTTa samyaros. igi keTilmosurne gansakuTrebuli „cocxali 

nivTia“.35 mis mimarT gamoiyeneba nivTebis momwesrigebeli normebi. gamodis, rom cxove-

li orbunovani samarTlebrivi mdgomareobis mqone sikeTea: mas subieqtis Tvisebac aqvs 

da obieqtisac. subieqtis Tviseba maT uflebriv daculobaSia, rogorc cocxali ar-

sebis, obieqtisa ki imaSia, rom isini samoqalaqo brunvidan ar arian amoricxuli. cx-

ovelebis mimarT avstriis samoqalaqo kodeqsic germaniis analogiur debulebas Seicavs: 

„cxovelebi ar arian nivTebi. isini daculi arian specialuri kanonmdeblobiT. nivTebis 

mimarT dadgenili danawesebi cxovelebis mimarT gamoiyeneba maSin, Tuki ar arsebobs sxva 

wesebi“ (§ 285a). germanulisagan gansxvaveba imaSia, rom avstriis samoqalaqo kodeqsis 

sistemur saxeldebaSi, nivTebis Sesaxeb uflebebzea saubari da am saerTo qolgis qve-

Saa moqceuli cxovelebi. es ki germaniis samoqalaqo kodeqsis erTgvar upiratesobaze 

migvaniSnebs. Sveicariis samoqalaqo kodeqsic analogiur debulebas Seicavs: „cxovele-

bi ar warmoadgenen nivTebs. ramdenadac cxovelebis mimarT ar arsebobs specialuri 

regulaciebi, maT mimarT moqmedebs nivTebis momwesrigebeli normebi (m. 641a). kodeq-

sis sistemuri arqiteqtonika mocemul saganTan dakavSirebiT hgavs avstriis samoqalaqo 

kodeqsiT gaTvaliswinebuls. am sami ganviTarebuli qveynis kodeqsebis fuZemdebluri, 

saganTa samarTlebrivi bunebis ganmsazRvreli debulebebidan, romlebic arafriT gansx-

vavdebian erTmaneTisagan, mxolod im azris amokiTxva SeiZleba, rom cxoveli bevrad 

metia Tavisi RirebulebiTi mdgomareobiT, vidre Cveulebrivi nivTi. igi aramarto fasis 

mqonea, aramed Rirebulebisac, viTarca cocxali arseba. es ganacxadi specialuri kanon-

mdeblobis garda, ganmtmkicebul unda iyos samoqalaqo kodeqsebis sxva nawilebSic, rac 

sxvadasxva mimarTulebiT mJRavndeba.

axla vnaxoT icnobs Tu ara msgavs generalur normas postsabWouri qveynebis kanon-

mdebloba. qarTulze ukve visaubreT, daviwyoT ruseTis samoqalaqo kodeqsiT, romelic 

gacilebiT mowinave pozicias ikavebs am sakiTxSi, vidre saqarTvelos samoqalaqo kode-

qsi. masSi Cans zemoT motanil kodeqsebTan daaxloebis miswrafeba. 137-e muxlis pirvel 

nawilSi aRniSnulia: „cxovelebis mimarT gamoiyeneba qonebis Sesaxeb arsebuli zogadi 

wesebi, Tuki kanoniT an sxva samarTlebrivi aqtiT sxva ram ar aris gaTvaliswinebuli.“ am 

normaSi, vfiqrobT, iribad igivea naTqvami, rac germaniis, avstriisa da Sveicariis samoqa-

laqo kodeqsebSi. aRniSnuli CanaweriT cxoveli gamijnulia qonebisagan, Tumca, umjobesi 

iyo calsaxad aRniSnuliyo, rom cxoveli ar aris nivTi. ukrainis samoqalaqo kodeqsi 

erTmaneTisgan mijnavs nivTebsa da qonebas. cxovelebi Seyvanilia qonebis kategoria-

Si: „cxovelebi samoqalaqo uflebaTa specialuri obieqtia. maTze vrceldeba nivTebis 

samarTlebrivi reJimi, garda kanoniT dadgenili SemTxvevisa“ (m. 180, n.1). cxovelebTan 

mimarTebiT qonebis terminis gamoyenebaSi unda davinaxoT aRniSnuli samoqalaqo kode-

35 ix. Heining wüst, Das Tier im zivielrecht. Seite -3-von-25. wuest@anwaltwuest.de, www.anwaltwuest.de. 
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qsebis mxridan maT gansakuTrebul RirebulebiT Taviseburebaze xazgasma da nivTebisagan 

gamijnulobis mcdeloba.

X. adamianisa da cxovelis uflebaTa konfliqti

interesTa konfliqti cxovelisa da adamianis uflebaTa dacvas Soris SeiZleba 

gaCndes mravali mimarTulebiT. aq SeiZleba moqmedebdes maTi urTierTSezRudvis safuZ-

velze gawonasworebis meqanizmi. gareul cxovelebTan dakavSirebiT am sakiTxma erTxel 

miaRwia saqarTvelos sakonstitucio sasamarTlomde da isic ganuxilveli darCa. saqme 

exeboda adamianis mier usafrTxo bunebrivi garemoTi sargeblobis uflebasa da cxov-

elTa sicocxlis uflebas Soris urTierTdamokidebulebas. mosarCele asabuTebda, rom 

cxovelebis sicocxlis mospobis akrZalva iwvevda maTi raodenobis zrdas da bunebrivi 

garemoTi Tavisufali sargeblobis SezRudvas. aqedan gamomdinare, igi iTxovda jarime-

bis gauqmebas daTvisa da mglis sicocxlis Tavisufali mospobis SemTxvevaSi. marTa-

lia sasamarTlom sarCeli ar miiRo arsebiTi ganxilvisaTvis, ganCinebaSi garemos dacvis 

saministros Seaxsena, rom mtacebel cxovelTa raodenobis regulireba aucilebeli iyo 

saimisod, rom adamians hqonoda SesaZlebloba Tavisuflad esargebla garemos sikeTiT.

interesTa konfliqti SeiZleba gaCndes maSinac, roca cxovelis saxlSi Senaxva-mflo-

beloba iwvevs samezoblo urTierTobaSi mSvidobiani Tanacxovrebis moSlas. konfliqti 

mosalodnelia saxlSi nebismieri cxovelis yolis SemTxvevaSi. magaliTad, ZaRlis xSiri 

yefa autaneli xdeba normaluri cxovrebisaTvis. am SemTxvevaSi cxadia wina planze dgeba 

adamianis mSvidobiani cxovrebis ufleba da SeiZleba cxovelis ufleba SeizRudos huma-

nuri saSualebebis gamoyenebiT.

interesTa konfliqti aseve maSinacaa, roca Tavad adamianTa interesebi upirispir-

deba erTmaneTs da aq cxovelis ufleba masTan arapirdapir SemxeblobaSia. saqme exeba 

cxovelebs, romlebic emsaxurebian avadmyof adamianebs (service animals) da dayvebian maT 

sastumroebSi, skolebSi, transportSi, kampusebSi, kafeebSi, samuSao adgilebSi d a.S. 

aSS-s sasamarTloebma dasaSvebad miiCnies aRniSnuli miznebisaTvis (invalidebis ufle-

bebis dasacavad) cxovelebis gverdiT yola mocemul SemTxvevaSi.

uflebaTa dapirispirebas iwvevs upatrono, mawanwala cxovelebis momravleba adami-

anTa sacxovrebel garemoSi. es iwvevs adamianTa sacxovrisi sivrcis danagvianebas, xels 

uwyobs epidemiis gavrcelebas, safrTxe xdeba adamianTa janmrTelobisaTvis. garda amisa, 

igi zRudavs adamianTa Tavisufali gadaadgilebis uflebas (gansakuTrebiT Ramis saaTeb-

Si). es arc cxovelis uflebisadmi pativiscemiTi damokidebulebaa da arc adamianis 

uflebisadmi. dauSvebelia cxovelma moaxdinos im garemos „okupacia“, romelic adamianis 

Tavisufali ganviTarebis garemod iTvleba. aseT garemoSi cxovelebic moklebuli arian 

kanonmdeblobiT gaTvaliswinebul mTel rig uflebebs. is, vinc adamianTa binadrobis 

adgilebSi cxovelis Tavisuflad (upatronod) Tanacxovrebis momxrea, man aucileblad 

unda gaacnobieros is safrTxeebi, rac amas adamianisaTvis moaqvs. cxovelis uflebebi-

sadmi pativiscema adamianis uflebebisadmi pativiscemaze gadis da ara piriqiT. adami-

anTan erTad, cxovelic imsaxurebs Tavisi moTxovnilebebis adekvaturi garemos Seqmnas. 

Tumca, dauSvebelia adamianis siyvaruli cxovelis siyvarulis anarekli da aCrdili iyos.
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XI. daskvna

Cvens mier ganxorcielebuli kvlevebidan Cans, rom samarTali ixreba cxovelis 

subieqtad aRiarebisaken. es ganpirobebulia imiTac, rom TandaTanobiT irRveva subi-

eqt- obieqtis, igive miznisa da saSualebis urTierTmimarTebis koncepcia. axali damok-

idebulebis Tavisebureba imaSia, rom mas tradiciuli obieqtis mimarT utilitaristuli 

midgomidan yuradReba gadaaqvs RirebulebiT momentebze. marTalia, adamiani kvlavac 

rCeba RirebulebaTa ierarqiuli kibis saTaveSi, magram amasTan erTad tradiciuli sa-

gnebi, gansakuTrebiT ki, cxovelebi, imosebian adamianis msgavsi uflebrivi javSniT, rac 

migvaqanebs maTi Rirsebis aRiarebisaken. sagani TavisTavad xdeba samarTlebrivi dacvis 

obieqti da ara imitom, rom mis mimarT adamians aqvs samomxmareblo interesi. sxvagvarad, 

rom vTqvaT, cxovelebi TavianTi uflebebiT miiltvian mizanTa samyarosaken da emijnebi-

an martooden saSualebad yofnis mdgomareobas. Tanamedrove konstituciebi da mimdin-

are kanonmdeblobani, gansakuTrebiT, samoqalaqo kodeqsebi, amisi SesaniSnavi safuZveli 

xdeba. cxovelis uflebis dacvas azri eniWeba TavisTvis (sakuTriv cxovelisaTvis) da 

aramarto CvenTvis - adamianisaTvis. 

marTalia mecniereba ver egueba cxovelis samarTalsubieqtobas, magram igi mainc 

iZulebulia angariSi gauwios samarTlis ganviTarebis tendenciebs da aRiaros misi 

samarTalsubieqtobisaken seriozuli gadaxra. rogorc mkvlevarebi aRniSnaven, aSS-s ie-

lis skolas, romelic gansakuTrebuli konservatiulobiT gamoirCeva, mouwia aRiaros 

cxoveli SezRuduli samarTalsubieqtobis mqoned. es ukve niSnavs cxovelis Rirsebis 

aRiarebasac. marTalia, avstriam ajoba am mimarTulebiT bevr sxva qveyanas, magram yvela 

vinc Tvlis, rom cxoveli ar aris nivTi, is imavdroulad nawilobriv aRiarebs cxove-

lis samarTalsubieqtobasac. es imitom,  rom ar arsebobs samarTlis subieqti Rirsebis 

gareSe. vfiqrobT, cxovelisadmi amgvari damokidebuleba samarTlis humanisturi ten-

denciis kargi gamovlinebaa. Tumca, mudam unda gvaxsovdes, rom adamians, rogorc abso-

lutur Rirebulebas, verc erTi Cvens mier aRiarebuli subieqti ver gautoldeba, miT 

ufro, roca saqme marto cxovels ki ara, aramed robots, rogorc xelovnuri inteleq-

tis nimuSs exeba. imeds gamovTqvam, rom qarTveli kanonmdebeli dafiqrdeba am sakiTxze 

da saqarTvelos samoqalaqo kodeqsSi Seitans iseT cvlilebebs, riTac igi dauaxlovdeba 

germaniis, avstriisa da Sveicariis samoqalaqo kodeqsebs. mocemulma konferenciam, ro-

melic cxovelebis uflebebs exeba, aCvena qarTuli samarTlebrivi azris erTsulovani 

mxardaWera sakanonmdeblo cvlilebebis mimarT. 
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Paata Turava

PUBLICͳLAW FUNDAMENTALS OF ANIMAL PROTECTION

Animal protecƟ on as a subject of regulaƟ on of the ConsƟ tuƟ on, is given in paragraph 2 of ArƟ cle 29 of 
the ConsƟ tuƟ on of Georgia, according to which the protecƟ on of the environment and the raƟ onal use of 
natural resources are ensured by law, taking into account the interests of current and future generaƟ ons.

The aim of the paper is not a legal analysis of the issue of protecƟ on of animal species and habitats, but 
to establish the legal basis for the protecƟ on of the animal as an individual, more specifi cally to determine 
whether the animal can be the subject of a legal relaƟ onship.

When examining the consƟ tuƟ onal basis for animal welfare, the fi rst thing to do is to determine the 
legal content of ArƟ cle 29 of the Georgian ConsƟ tuƟ on, specifi cally whether the norm defi nes the right of 
an animal or establishes the state’s consƟ tuƟ onal goal to protect animals. The essence of the problem lies in 
the fact that this norm is included in the chapter on fundamental human rights of the ConsƟ tuƟ on, while its 
content is determinaƟ ve for the purpose of the state. Although the issue is given as a right in the ConsƟ tuƟ on 
of Georgia, it should be unequivocally assessed as the goal of the state.

The anthropocentric environmental goal, which is based on the consƟ tuƟ onally recognized right to en-
vironmental protecƟ on, protects the natural environment not for the environment itself, but also for people, 
their lives and their health.

Animal protecƟ on as a consƟ tuƟ onal goal of the state is not a direct normaƟ ve guarantee of the pro-
tecƟ on of the individual. It does not form the normaƟ ve basis for the protecƟ on of individual animals. Thus, 
it gives the legislature an obligaƟ on and at the same Ɵ me broad legislaƟ ve freedom to regulate this issue.

The goal of a state envisaged by the ConsƟ tuƟ on of Georgia is to protect animals, which implies the 
obligaƟ on of the legislature to create a legal basis for the protecƟ on of animals, based on the principle of 
reasonable grounds and to create material and legal guarantees for the protecƟ on and liability of animals.

It should be forbidden to infl ict pain on an animal unless the perpetrator fails to indicate a reasonable 
basis. Reasonable grounds are the main element that jusƟ fi es prohibited behavior. This approach is based on 
the ethical principle of the protecƟ on of the environment, although it does not provide absolute protecƟ on, 
but rather allows it to be confronted with other good things and, if there is a reasonable basis, to move to 
the background. Assessment of the reasonable basis should be conducted in accordance with the principle 
of proporƟ onality.
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cxovelTa dacvis sajarosamarTlebrivi safuZvlebi

Sesavali

cxovelis samarTlebrivi dacvis sakiTxs aqvs samoqalaqo samarTlebrivi1, sisxlis 

samarTlebrivi2 da sajaro samarTlebrivi safuZvlebi. samecniero statiis farglebSi 

SevexebiT aRniSnuli Temis sajarosamarTlebriv aspeqtebs.
rodesac vsaubrobT cxovelTa dacvis sajarosamarTlebriv safuZvlebze, unda movax-

dinoT imis dazusteba, vgulisxmobT cxovelis, rogorc erTi individis Tu cxovelTa 

saxeobebisa da maTi saarsebo garemos (habitatebis) dacvas. gamijvnas aqvs arsebiTi mniS-

vneloba, ramdenadac garemos dacvis samarTali awesrigebs cxovelTa saxeobebisa da hab-

itatebis dacvis sakiTxs da ar moicavs calkeuli individebis dacvis problemur sakiTx-

ebs, xolo cxovelTa dacvis samarTlis interesis sferoa maTi calkeuli individebis 

samarTlebrivi dacva3.
`garemos dacvis Sesaxeb“ saqarTvelos kanoni, romlis mizania uzrunvelyos gare-

mos dacva da racionaluri bunebaTsargebloba, adamianis janmrTelobisaTvis usafrTxo 

garemo sazogadoebis ekologiuri da ekonomikuri interesebis Sesabamisad da axlandeli 

da momavali Taobebis interesebis gaTvaliswinebiT4, ar iZleva SesaZleblobas, momavali 

Taobebis interesebze dafuZnebul qveynis mdgradi ganviTarebis koncefciaSi moviazroT 

cxovelTa calkeuli individebis dacvis mizani. 
Tu ki vaRiarebT, rom cxoveli aris nervuli sistemis mqone mgrZnobiare arseba, is 

saWiroebs dacvas awmyoSi im safrTxeebisgan, romelic miemarTeba calkeul individebs 

da ar aris sakmarisi misi garemos dacvis interesebis farglebSi dacva, rac gulisxmobs 

cxovelTa saxeobebis dacvas da momamavalzea orientirebuli.
sanam problemis analizs movaxdenT, aqve unda ganvmartoT, rom naSromis farglebSi 

termini cxoveli gulisxmobs aseve frinvelebsa da Tevzebs. naSromis miznebisTvis aseve 

ar vaxdenT gamijvnas Sinaur5 da gareul6 cxovelebs Soris. 
naSromis mizania ara cxovelTa saxeobebis da habitatebis dacvis sakiTxis samarT-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis profesori.
1 evropis samoqalaqo samarTalSi cxoveli jer kidev romis samarTlidan ganixileba rogorc sanivTo samar-

Tlis nawili. aRniSnuli midgoma hqonda germaniis samoqalaqo samarTlis 90-e paragrafs, romelic 1990 wels 

Seicvala 90a paragrafiT, romlis Tanaxmadac cxovelebi ar arian nivTebi.

2 sisxlis samarTalSi dasjadia cxovelebis wameba an misdami sastiki mopyroba, xolo administraciuli gadac-

domaa cxovelisadmi arasaTanado mopyroba, ramac misi tanjva, sxeulis dazianeba, misTvis tkivilis miyeneba 

gamoiwvia.

3 aRniSnuli ar niSnavs imas, rom es ori sfero izolirebulia erTmaneTisgan, piriqiT, SeimCneva am ori sferos 

erTmaneTTan Serwymis tendencia ix Kloepfer, 2004, gv. 944.

4  `garemos dacvis Sesaxeb“ saqarTvelos kanonis me-3 muxli.

5 gareuli cxovelebi - cxovelTa saxeobebi, romlebic adamianisgan damoukideblad arseboben bunebriv gare-

moSi.

6 Sinauri cxovelebi - cxovelTa saxeobebi, romelTac wina Taobebis veluri Tavisufali saarsebo garemosgan 

izolaciis Sedegad, Secvlili aqvT garkveuli Tvisebebi, rac SesaZlebels xdis maT adamianebTan Tanaarsebobas 

da  adamianis samsaxurSi yofnas.
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lebrivi analizi, aramed cxovelis, rogorc erTi individis dacvis samarTlebrivi sa-

fuZvlebis dadgena, ufro konkretulad, imis dadgena, cxoveli SeiZleba Tu ara iyos 

samarTlebrivi urTierTobis subieqti.
pirvel rigSi, unda movaxdinoT cxovelis dacvis konstituciuri safuZvlebis Seswav-

la. sakiTxi sainteresoa, ramdenadac, Tuki dadgindeba cxovelis uflebis konstituciiT 

aRiarebis faqti, es Seqmnis kononstituciiT aRiarebuli sxva uflebebis, mag., rogoricaa 

samecniero kvlevis Tavisuflebis (akademiuri Tavisuflebis) daculi sferos SezRudvis 

gamarTlebis safuZvlebs, rodesac sakiTxi exeba cxovelis kvlevis miznebisTvis gamoyene-

bas da aqidan gamomdinare misTvis, rogorc mgrZobiare arsebisaTvis, tkivilis miyenebas.

1. cxovelis dacvis konstituciuri safuZvlebi

cxovelis dacva, rogorc konstituciis mowesrigebis sagani, mocemulia saqarTvelos 

konstituciis 29-e muxlis me-2 punqtSi, romlis Tanaxmadac axlandeli da momavali Tao-

bebis interesebis gaTvaliswinebiT garemos dacva da bunebrivi resursebiT racionaluri 

sargebloba uzrunvelyofilia kanoniT.
gansxvavebiT, mag., germaniis da Sveicariis konstituciebis Canawerebisgan, saqarT-

velos konstituciis zemoT aRniSnul normaSi ar aris naxsenebi cxoveli. es ar iwvevs 

gansxvavebul samarTlebriv Sedegs, ramdenadac saqarTvelos konstituciaSi naxsenebi 

bunebrivi garemo moicavs cxovels, rogorc mowesrigebis obieqts. saqarTvelos kanon-

Si `cxovelTa samyaros Sesaxeb“ aRniSnulia, rom cxovelTa samyaro bunebrivi garemos 

erT-erTi ZiriTadi Semadgeneli elementia7.
cxovelTa dacvis konstituciuri garantiebis ganxilvisas sakiTxi aqtualuri xdeba 

sami mimarTulebiT: (1) cxovelTa saxeobebis, (2) misi saarsebo garemos (pabitatebis) da (3) 
cxovelTa individebis tanjvisa da tkivilis miyenebisgan dacvis aspeqtSi. 

cxovelTa saxeobebis dacva, iseve rogorc habitatebis dacva, moqceulia aRniSnuli 

konstituciuri normiT dacul sferoSi, ramdenadac es garemos dacvis cnebis Sinaarsi-

dan gamomdinareobs. farTo diskusiis sagania erTeuli cxovelebis dacvis konstituci-

uri safuZvlebis dadgenis sakiTxi, rac cxovelebis aqtualuri mdgomareobisa da maT 

mimarT adamianebis mxridan gamovlenili damokidebulebidan gamomdinareobs. miuxedavad 

imisa, rom germaniisa8 da Sveicariis konstituciebSi calke aris gamoyofili cxoveli, 
rogorc dacvis obieqti, da is moxseniebulia, rogorc adamianis `Tanaarseba“9, ufro 

metic, Sveicariis SemTxvevaSi saubaria `qmnilebis“10 Rirsebis dacvaze, araerTgvarovania 

midgoma cxovelis konstituciur statusTan dakavSirebiT.
cxovelis dacvis konstituciuri safuZvlebis Semowmebisas, pirvel rigSi, unda 

dadgindes saqarTvelos konstituciis 29-e muxlis me-2 punqtis samarTlebrivi Sinaarsi, 
kerZod, aris is cxovelis uflebis ganmsazRvreli norma Tu adgens saxelmwifos konsti-

tuciur mizans, dacul iqnas cxoveli. problemis arsi mdgomareobs imaSi, rom aRniSnuli 

norma ganTavsebulia konstituciis adamianis ZiriTadi uflebebis damdgen TavSi, xolo 

Tavisi SinaarsiT aris saxelmwifos miznis ganmsazRvreli bunebis. 

7 ix. kanonis preambula.

8 germaniis konstituciis 20a muxli.

9 ... Tier als Mitgeschöpf.

10 Sveicariis federaluri konstituciis 120-e muxlSi - `der Würde der Kreatur“.
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2. cxovelis dacva rogorc konstituciuri ufleba Tu saxelmwifos 
konstituciuri mizani ?

miuxedavad imisa, rom sakiTxi saqarTvelos konstituciaSi mocemulia rogorc ufle-

ba, is calsaxad unda Sefasdes saxelmwifos miznad, rogorc es saqarTvelos konstituci-

is normis Sefasebisas ucxoeli da qarTveli mecnierebis naSromebSi aris aRniSnuli11. 
saxelmwifos miznis ganmsazRvreli norma, upirveles yoflisa, miemarTeba kanonmdeb-

els, Tumca, aranakleb mniSvnelovania misi roli aRmasrulebeli xelisuflebis mier 

kanonqvemdebare normatiuli aqtebis gamocemisa da diskreciuli uflebamosilebis far-

glebSi gadawyvetilebebis miRebis dros.
aRniSnulis gasamyareblad SegviZlia moviSvelioT samecniero literaturaSi ga-

moTqmuli mosazreba, romlis Tanaxmadac ZiriTadi ufleba garemos dacvaze, rogorc 

saxelmwifos mxridan garemos damazianebeli RonisZiebebis mimarT dacvis saSualeba an 

rogorc saxelmwifos mxridan janmrTeli garemos uzrunvelsayofad RonisZiebebis ganx-

orcielebis moTxovnis safuZveli ar miiCneva gonivrulad12, ramdenadac aRniSnuli mizani 

aris miuRweveli. pirveli, rodesac saxelmwifos mxridan adamianis uflebaSi Carevisgan 

dacvas exeba sakiTxi, amas uzrunvelyofs konstituciiT gansazRvruli adamianis konk-

retuli uflebebis damdgeni specialuri norma. aseve, gasaTvaliswinebelia is garemoeba, 
rom garemosaTvis zianis miyeneba xSirad aris ara saxelmwifos moqmedebiT gamowveuli, 
aramed kerZo pirebis qceviT. garemos dacvis konstituciuri ufleba ar gamodgeba ker-

Zo pirebisagan dacvis samarTlebriv saSualebad13. konstituciuri ufleba saxelmwifos 

mxridan garemos dacvaze problemuria imis gaTvaliswinebiT, rom uflebis Sinaarsis kan-

onis normaSi zogad-abstraqtuli aRwera SeuZlebeli iqneboda. sadavo iqneboda rogorc 

garemos sasurveli mdgomareobis definicia, ise saxelmwifos mier gansaxorcielebeli 

RonisZiebis aRwera. garemos problemebi xSirad cdeba calkeuli individebis interesebs 

da SeuZlebeli xdeba misi adamianis uflebebis farglebSi aRmofxvra. 
garemos dacvaze konstituciuri uflebis aRiareba problemas warmoSobs xelisu-

flebis danawilebis principis gaTvaliswinebiTac. aseTi uflebidan gamomdinare davis 

SemTxvevaSi sasamarTlo valdebuli iqneboda daezustebina uflebis Sinaarsi. garemos 

dacvis polititika aris mravalaspeqtiani, romelic saWiroebs kompleqsuri sakiTxebis 

urTierTmimarTebis ganxilvas da iZleva alternatiuli gadawyvetis SesaZleblobas. 
politikuri gadawyvetilebis uflebamosileba, Tu rogori midgoma iqneboda misaRebi 

(mizanSewonili), ar gaaCnia sasamarTlo xelisuflebas da aseTi SesaZleblobebis daSveba 

winaaRmdegobaSi movidoda xelisuflebis danawilebisa da kompetenciaTa gamijvnis kon-

stituciur principTan.  
cxovelis dacva aris konstituciuri principi, romelic adgens zogad-abstraqtul 

miznebs, romelic iZleva xarisxobrivi gamijvnisa da, metnaklebad, misi sisruleSi moy-

vanis SesaZleblobas. aRniSnuli miznis miRwevis farglebs qmnis sxva sapirispiro princi-

pebi. konstituciis 29-e muxli konkurenciaSia adamianis konstituciuri Tavisuflebebis 

damdgen specialur niormebTan. samecniero diskusiebSi ganixileba sakiTxi, adamianis 

konstituciur Tavisuflebebs xom ar unda mieniWos upiratesoba cxovelTa dacvis in-

11 ix. yaliCava,  98, aqve miTiTeba zomermanis mosazrebaze.

12 Bock, 228.; Kloepfer, 1994, 12, 14.

13 Kloepfer, 1988,  46.
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teresebTan koliziis SemTxvevaSi (safuZvlad moyavT principi - in dubio pro libertate14).15 am 
diskusiaSi erTi ram aris calsaxa: konstituciis 29-e muxli SeiZleba gaxdes ara marto 

adamianis konstituciuri uflebis SezRudvis gamarTlebis safuZveli, aramed is, rom 

adamianis konstituciuri uflebebi SeiZleba gaxdes konstituciis 29-e muxlis SezRud-

vis safuZveli. saxelmwifos TiToeuli RonisZieba unda Sefasdes konkurenciaSi myof 

konstituciur sikeTeebTan SepirispirebiT, Tanazomierebis principis safuZvelze. ram-

denad aris dasaSvebi adamianis konstituciuri uflebis SezRudva, es damokidebulia 

konkretul SemTxvevaze da zemoT aRniSnuli Sefasebis Sedegebze.16

3. cxovelis dacvis anTropocentruli Tu ekocentruli mizani ?

saqarTvelos konstituciis 29-e muxlis me-2 puqtis mowesrigebis miznis dadgena - 
icavs is bunebriv resursebs da maT Soris cxovelebs, rogorc TviTmyofad arsebas Tu 

rogorc adamianis samsaxurSi myofebs, dakavSirebulia samecniero literaturaSi mim-

dinare diskusiasTan, romelic ukavSirdeba `bunebis“ samarTalsubieqturobis aRiarebas, 
romelic Tavdapirvelad Stones17 mier iqna moTxovnili. is amtkicebs, rom garemos da 

bunebis saTanado dacva mxolod maSin aris SesaZlebeli, rodesac moxdeba bunebis, Se-
sabamisad, garemos subieqturi uflebebis aRiareba. ar SeiZleba, rom bunebas mxolod 

obieqtad ganvixilavdeT, aramed is damoukidebeli samarTlis subieqtad unda davinaxoT. 
mxolod am SemTxveaSi aris SesaZlebeli Tavidan iqnas acilebuli garemos dacvis inter-

esebis ugulebelyofa. avtoris azriT, samarTlebriv problemas ar qmnis is faqti, rom 

garemos an bunebas sakuTari uflebebis dacva Tavad ar SeuZlia, amis argumentad mohyavs 

samarTalSi nacnobi SemTxvevebi, rodesac iuridiuli pirebis an arasrulwlovani pirebis 

uflebebs icaven maTi warmomadgenlebi. avtoris es midgoma emsaxureba garemos dacvis 

ekocentruli miznis dasabuTebas. 
aRniSnuli mosazreba problemuria imis gaTvaliswinebiT, rom samarTlis sistema 

efuZneba adamianis interesebs. bunebisa da garemos uflebebis aRiareba niSnavs, rom is 

unda gamomdinareobdes maTi interesebidan. ramdenadac bunebas ar SeuZlia sakuTari 

interesebis gamoxatva da dacva, unda moxdes am funqciis adamianze gadacema, romelic 

am interesebis gansazRvrisas subieqturi kriteriumebiT xelmZRvanelobs. avtoris mier 

moyvanili iuridiuli piris SemTxveva ar gamodgeba imis gaTvaliswinebiT, rom is imTa-

viTve adamianis mier sakuTari interesebis sisruleSi mosayvanad aris Seqmnili, xolo 

rac Seexeba arsrulwlovnis uflebebis dacvas, misi uflebebi aRiarebuli da daculia 

iqidan gamomdinare, rom is aris adamiani.18

ekologiuri eTikis safuZvelze Camoyalibebuli ekocentruli mimarTuleba emsax-

ureba garemos da misi yvela elementis, maT Soris cxovelis dacvas sakuTriv cxovelisT-

vis da ara adamianisaTvis. aRniSnuli modelis momxreebSi gvxvdeba mcdeloba, rom moxdes 

cxovelis, rogorc adamianis Tanaarsebis dacva, romlis Tanaxmadac cxoveli adamianis 

msgavsad samarTlis da moralis subieqtad miiCneva. cxoveli ganixileba rogorc samar-

14 eWvis SemTxvevaSi Tavisuflebis sasargeblod.

15 Epiney, abz. 92.

16 Schink,   221, 225, Murswiek, in: Sachs abz. 59; Murswiek, 1996, 40, 78.; Wolf, 1997, 280.

17 Stone,  450 ff .

18 Kloepfer, DVBl. 1994, 12, 14; Kloepfer, DVBl. 1988, 305, 312; Hofmann, 1988, 265, 277.; Bock, 200 f.; Häberle, 1988, 20.
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Talunariani subieqti, romlis samarTlebrivi statusi adamianis msgavsia. `qmnilebis 

Rirseba“ unda iqnas daculi. Sveicariis konstituciis 120-e muxlSi vkiTxulobT: qm-
nilebis pativi da Rirseba, agreTve adamianebis, cxovelebis da garemos usafrTxoebis, 

cxovelTa da mcenareTa saxeobebis generikuri mravalferovnebis dacva. 

cxovelis Rirseba gamoyavT adamianis Rirsebis Seuvalobis principidan. Rirseba aris 

konstituciis mTavari Rirebuleba. es aris absoluturad amkrZalavi norma, romelic ga-

nasaxierebs adamianis absolutur uflebas, ar daeqvemdebaros wamebas, arahumanur, sastik 

an Rirsebis Semlaxav mopyrobasa an sasjels. igi yovelTvis efuZneba adamianis, rogorc 

umTavresi Rirebulebis aRiarebas. qristianuli moZRvrebis Tanaxmad, adamianis Rirseba 

warmodgeba iqidan, rom adamiani RmerTis mier Seqmnilia „saxed Tvissa da „ Tavis xata-

d“.19  cxovelebi ki „RvTis anareklad“ ar arian Seqmnili. isini adamianebze dabla dganan. 
RmerTs ar uTqvams, rom maT ise unda movepyroT, rogorc adamianebs. RmerTma adamianebs 

uTxra: „Tqven gemorCilebodnen zRvis Tevzebi, cis frinvelebi da yvela cocxali arseba 

dedamiwaze“, aqedan gamomdinare, SegviZlia davaskvnaT, rom RmerTi adamianebs cxoveleb-

ze aRmatebulad miiCnevs.
cxovelebis sakuTari konstituciuri sicocxlis da Rirsebis ufleba da samarTal-

subieqturoba uaryofili unda iqnas Semdegi argumentaciiT, rom konstituciiT aRi-

arebuli garemos dacvis ufleba gulisxmobs adamianis biologiur-fizikuri saarsebo 

garemos dacvas. bunebriv garemos ar SeiZleba adamianis tolfasi konstituciuri rangi 

mieniWos. adamaini aris konstituciiT garantirebuli uflebebis subieqti. samarTali 

aris da rCeba humanur kategoriad, rac gamoricxavs nivTebis da garemos Semadgeneli 

elementebis samarTlis subieqtad miCnevas. garemos elementebi - mcenareebi da cx-

ovelebi SeuZlebelia, rom samarTlis subieqtebi gaxdnen im TvalsazrisiT, rom adami-

anTan samarTlebriv urTierTobaSi Caeban. `Tanaarsebis“ termis aqvs biologiuri da ara 

samarTlebrivi datvirTva, qmnilebis `Rirseba“ ar arsebobs im gagebiT, rogorc es ada-

mainTan mimarTebaSi aris gamoyenebuli. eTikuri cxovelTa dacva ar iZleva SesaZleblo-

bas, rom Rirsebis xelSeuxeblobis principi cxovelebze gavrceldes. eTikas ainteresebs 

adamianis qcevis mimarT pasuxismgebloba. eTikurobis SekiTxva exeba adamians, rogorc 

aqtiors da ara rogorc damkvirvebels. sakiTxi exeba adamianis qcevas, romelic garemoze 

aris orinetirebuli. moraluris subieqturi mxare samarTlis Carevisgan daculia. saT-

noeba, damokidebuleba da rwmena ar SeiZleba iyos winaswar dadgenili. amdenad, garemo 

ar aris moraluri kategoria avtonomiuri kanonis da sakuTari samarTalsubieqturo-

bidan gamomdinare. adamians aqvs valdebuleba, imoqmedos garemos mimarT eTikurad da 

moralurad. aqidan ar gamomdinareobs originaluri samarTlebrivi valdebuleba, rome-

lic garemos adamianTan damokidebulebaSi damoukidebel, samarTalsubieqtis pozicias 

mianiWebda. sxvagvarad rom iTqvas, adamiansa da garemos elementebs Soris ar SeiZleba 

arsebobdes Tanaswori bilateraluri urTierToba, romlis winapiroba iqneboda am ur-

ToerTobis monawileTa personalizeba da samarTalsubieqturoba. 
garemos dacvis anTropocentruli mizani, romelic safuZvlad udevs saqarTvelos 

konstituciiT aRiarebul garemos dacvis uflebas, gulisxmobs bunebrivi garemos dacvas 

ara Tavad garemosTvis, aramed adamianisTvis, misi sicocxlisa da janmrTelobis dacvi-

saTvis. igive midgomas vxedavT saqarTvelos kanonSi `cxovelTa samyaros Sesaxeb“, sadac 

aRniSnulia, rom saqarTvelos cxovelTa samyaro warmoadgens qveynis da aseve msofli-

os biologiuri mravalferovnebis umniSvnelovanes nawils. mas gansakuTrebuli adgili 

19 eva gociriZe, konstituciis me-17 muxlis komentari.
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ukavia biosferos dacvisa da mdgradobis SenarCunebis, agreTve saqarTvelos moqalaqeTa 

sulier da materialur moTxovnilebaTa dakmayofilebisa da momavali Taobebis aRz-

rdis saqmeSi20. kanonis ZiriTadi mizania uzrunvelyos cxovelTa samyaros, misi sabinad-

ro garemos dacva da aRdgena, saxeobrivi mravalferovnebis da genetikuri resursebis 

SenarCuneba, mdgradoba da mdgradi ganviTarebisaTvis pirobebis Seqmna, dRevandeli da 

momavali Taobebis interesebis gaTvaliswinebiT.21 
aRniSnulis gaTvaliswinebiT garemos dacva saqarTvelos konstituciis axali22 da 

Zveli23 redaqciis Tanaxmad, aris saxelmwifos mizani, romelic amodis antropocentruli 

adamianis modelidan, romelic adamians avaldebuloebs garemos da cxovelebis dacvas. 
saxelmwifos es mizani avaldebulebs kanondmebels da kanonis Sesabamisad, adamianebs 

Tavi Seikavon saxeobisaTvis SeuTavsebeli damokidebulebisgan, usafuZvlo xelyofisgan 

da saarsebo garemos ganadgurebisgan. 
cxovelTa dacva, rogorc saxelmwifos konstituciuri mizani, ar aris individis 

dacvis uSualo normatiuli garantia. is ar qmnis calkeuli cxovelebis dacvis moTx-

ovnis normatiul safuZvlebs. amdenad, is kanonmdebels aniWebs valdebulebas da ima-

vdroulad farTo sakanonmdeblo Tavisuflebas, moawesrigos es sakiTxi.
garemos dacvis ekocentruli midgomis uaryofa ar niSnavs garemos intersebze da-

fuZnebul garemos dacvaze uaris Tqmas. anTropocentruli midgoma gulisxmobs, rom 

garemos dacva adamianis perspeqtiviT aris gansazRvruli da adamianis saarsebo interesebs 

ar unda ewinaaRmdegebodes. aRniSnulis miRma, bunebrivi garemos dacva xdeba adamianis, 

konkretuli da imwuTieri interesebisgan damoukideblad. adamiani Tavad aris ekologi-

uri sistemis Semadgeneli nawili da mis imteresebSia ekologiuri Tanasworobis dacva, 
ramdenadac misi xelyofa masze axdens gavlenas. amdenad, Tavad adamianis interesebSia da 

misi valdebulebaa, rom daicvas misi arsebobisaTvis mniSvnelovani bunebrivi garemo.24

4. cxovelis dacvis sakanonmdeblo safuZvlebi

saqarTvelos konstituciiT gaTvaliswinebuli saxelmwifos mizani, daculi iqnas cx-

oveli, gulisxmobs sakanonmdeblo xelisuflebis valdebulebas, Seqmnas cxovelis dacvis 

sakanonmdeblo safuZvlebi, romelic daefuZneba gonivruli safuZvlis princips da Seqm-

nis cxovelis dacvis da pasuxismgeblobis dadgenis materialur-samarTlebriv garantiebs.
akrZaluli unda iyos cxovelisaTvis tkivilis miyeneba, Tu ki qmedebis ganmaxorcie-

lebeli ver miuTiTebs gonivrul safuZvels. gonivruli safuZveli aris mTavari el-

ementi, romelic amarTlebs akrZalul qcevas da unda qmnides sisxlis samarTliT da 

administraciuli samarTaldarRvevebis kanoniT kanonsawinaaRmdego qmedebis Semadgen-

lobas. es midgoma gamomdinareobs eTikuri garemos dacvis principidan, Tumca ar adgens 

absolutur dacvas, aramed iZleva SesaZleblobas, rom moxdes misi Sepirispireba sxva 

sikeTeebTan da gonivruli safuZvlis arsebobis SemTxvevaSi mis ukana planze gadasvlas. 
imis Semowmeba, saxezea Tu ara gonivruli safuZveli, unda moxdes proporciulobis 

20 kanonis preambula.

21 cxovelTa samyaros Sesaxeb saqarTvelos kanonis me-5 muxli.

22 konstituciis 29-e muxlis me-2 punqti.

23 konstituciis 37-e muxlis me-4 punqti.

24 Westphal, 339, 341; Müller-Bromley, gv. 107.
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principis dacviT.25

rac Seexeba im sakiTxs, saqarTvelos konstituciiT aRiarebuli garemos dacvis 

ufleba SeiZleba Tu ara qmnides sxva uflebis, mag., samecniero kvlevis Tavisuflebis 

normiT dacul sferoSi Carevis gamarTlebis safuZvels, SeiZleba iTqvas, rom es Sesa-

Zlebelia sadac adamianis qceva garemoze aSkara zians iwvevs. ramdenadac, garemosad-

mi aSkara zianis an arsebiTi safrTxis SemTxvevaSi Tavisuflebis imanenturi SezRud-

va aRiarebulia.  garemosaTvis aSkara zianis momtani saqmianoba SeiZleba aikrZalos 

yovelgvari damatebiTi gamarTlebis gareSe, ramdenadac aseTi moqmedeba xdeba Tavisu-

flebis damdgeni normebis moqmedebis farglebs gareT. garemosaTvis zianis gamomwvev 

faqtorebs ar SeiZleba materialur-samarTlebrivi safuZvlebi hqondes Tavisuflebis 

damdgen normebSi, Sesabamisad is Tanazomierebis princips emyarebodes. imavdroulad, 

miuxedavaT imisa, rom konstituciiT garantirebuli uflebis SezRudvis arsebiTi kri-

teriumi `aSkara“ Tavis mxriv aris sakmaod ganusazRvreli cneba, romelic saWiroebs 

konkretizacias, SeiZleba iTqvas, rom konstituciiT garantirebuli garemos dacvis 

ufleba iZleva misi sxva normebis SezRudvis safuZvlad gamoyenebis SesaZleblobas.26 

daskvna

saqarTvelos konstituciaSi mocemuli garemos dacvis anTropocentruli mizani wi-

naaRmdegobaSi ar modis garemos dacvis ekocentrul mizanTan, aramed avsebs mas. 
saqarTvelos konstituciis 29-e muxlSi mocemuli xazgasma momavali Taobebis in-

teresebze aris ekologiuri mdgradobis principis gamoxatuleba, romelic, Tavis mx-

riv, axlandel da momaval TaobaTa Soris resursebis samarTliani ganawilebis models 

efuZneba, rac unda ganxorcieldes windaxeduli garemosdacviTi politikis saSualebiT.   
saxelmwifos konstituciuri mizani ar aris zogadi, sarekomendacio xasiaTis konsti-

tuciuri debuleba, aramed is Seicavs saxelmwifo organoebisaTvis savaldebulo xasi-

aTis daTqmebs, romelTac aqvT Sesasruleblad savaldebulo Zala. saqarTvelos konsti-

tuciis 29-e muxli Seicavs valdebulebas daculi iqnas garemo da bunebrivi resursebi, 
romelic miemarTeba kanonmdebels. aRniSnuli norma aseve adgens konstituciur Rire-

bulebebs, romelic rogorc konstituciis, ise sxva kanonis normebis ganmartebisas unda 

iqnas gaTvaliswinebuli. is mniSvnelovan rols asrulebs adamianis uflebebis damdgeni 

normebis Sinaarsis gansazRvrisas.
saqarTvelos konstituciiT garantirebuli garemos dacvis mizani, romelic adamian-

is interesebiT aris nakarnaxevi, ar gamodgeba cxovelis dacvis interesebis sapirispiro 

qcevis legitimaciis safuZvlad. cxovelisaTvis miyenebul tanjvas da wamebas ver eqneba 

gamarTleba axlandeli da momavali Taobebis interesebSi. 
garemos dacvis ufleba, miuxedavad imisa, rom sadavo xdeba misi uflebis rangSi aR-

iareba, iZleva sakmaris safuZvels adamianis konstituciuri uflebebis cxovelis dacvis 

interesebis dacvis sasargeblod SezRudvisaTvis. cxovelis dacvis mizani ar iTxovs 

cxovelis samarTlebrivi urTierTobis subieqtad aRiarebas. es ar aris arsebuli prob-

lemis gadaWris saSualeba. qmediTi garemos dacvis politika SesaZlebelia garemos sub-

ieqtunarianobis aRiarebis gareSec ganxorcieldes.

25 Kloepfer, 2004, 956.

26 Kloepfer, 2004, 965.

paata turava
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Temur TskiƟ shvili

PROTECTION OF AN ANIMAL UNDER THE CRIMINAL LAW

According to the Criminal Code of Georgia, an animal is perceived as an object, which is under the pro-
tecƟ on of criminal law. This is clearly evidenced by the norms given in the Code.

ComposiƟ ons of acƟ ons related to the protecƟ on of animals under the criminal code are given in dif-
ferent chapters of the Code. However, the composiƟ on of the arƟ cle “Torture or Ill-Treatment of Animals”, 
which is one of the crimes against Public Health and Public Morals, should be noted separately; it prohibits 
cruelty against animals resulƟ ng its death or muƟ laƟ on.

The aforesaid clearly indicates that the animal is not equated with an inanimate object under the Crimi-
nal Code, since it does not maƩ er whether the animal treated cruelly is owned by himself / herself, someone 
else, or does not have an owner at all.

The owner can use the property at his full disposal. However, the laƩ er does not apply to animals. It is 
true that the Civil Code of Georgia defi nes animals as objects, but it seems that some provisions of the crimi-
nal code allow diff erenƟ aƟ on between animals and other movable objects.

The criminal punishment for cruelty to an animal under criminal law is because the case concerns a living 
being which is the bearer of certain rights. An animal is not legally equal to a human being and does not have 
the same rights that a human being carries; nevertheless, an animal is sƟ ll not completely an object without 
rights. 

An animal is not subject to a criminal law. The addressee of a criminal interdicƟ on and request is a hu-
man being and not an animal, but an animal is a bearer of the qualiƟ es which may at some point bring up the 
topic of its legal subjecƟ vity.

This is evidenced by the fact that in German criminal theory, an animal is considered as an object to whi-
ch the necessary assistance can be provided, and which is regulated by the clauses of necessary repulsion. 
Necessary help can be provided not to an inanimate object, but a living being, a subject.

There are other norms in the Georgian Criminal Code, which penalize criminal acts, the subject of which 
may be an animal. ComposiƟ ons of such acƟ ons are also found in the chapters on crimes against property 
and the rules of environment protecƟ on.

Finally, it should be noted that an animal is not a subject of criminal law, but it may be the subject of 
a criminal off ense, which is why the law does not leave an animal unprotected and treats it as an object of 
criminal protecƟ on.
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Temur cqitiSvili*

cxovelis sisxlissamarTlebrivi dacva

1. Sesavali

sisxlis samarTlis amocanas warmoadgens samarTlebrivi sikeTis dacva. samarTle-

brivi sikeTis dacvis mizani sisxlis samarTlis legitimaciis safuZvelia. samarTlebrivi 

sikeTe Tavis mxriv iyofa individualur da zeindividualur samarTlebriv sikeTed. mo-

qmedi sisxlis samarTlis kodeqsis kerZo nawili iwyeba individualuri samarTlebrivi 

sikeTis winaaRmdeg mimarTuli danaSauliT, romlis matarebelic adamiania, riTac igi 

gansxvavdeba sabWoTa ssk-gan, rac imaze metyvelebs, rom moqmedma sisxlis samarTalma 

adamiani da adamianuri sikeTe pirvel adgilze daayena. magram Cndeba kiTxva, icavs Tu 

ara sisxlis samarTali cxovels? aris Tu ara igi sisxlis samarTliT daculi sikeTe? aR-

niSnul kiTxvasTan dakavSirebiT unda iTqvas, rom sisxlis samarTali cxovels daucvels 

ar tovebs, Tumca ara rogorc calke aRebul samarTlebriv sikeTes, aramed rogorc 

qmedebis obieqts, romelTanac konkretuli samarTlebrivi sikeTea dakavSirebuli. mo-

qmed qarTul sisxlis samarTlis kodeqsSi arsebobs normebi, romelic SeiZleba Seef-

ardos cxovelis xelmyofs an iseTi qmedebis Camdens, romelic cxovelTan aris daka-

vSirebuli. qmedebis kvalifikaciis dros mxedvelobaSi miiReba, aris Tu ara cxoveli 

sakuTrebis obieqti, agreTve isic, Tu ra formiT xorcieldeba danaSaulebrivi qmedeba, 

ra aris qmedebis mizani, saqme exeba Sinaur cxovels Tu gareuls da sxva. 

adre cxoveli aranair rols ar asrulebda, magram adamianTa cnobierebis da 

marTlSegnebis ganviTarebasTan erTad cxoveli iqca samarTliT dacul obieqtad. pir-

velad cxovelTa dacvis Sesaxeb kanoni 1822 wels inglisSi iqna miRebuli. cxovelTa 

dacvis pirveli organizacia daarsda 1824 wels. 1837 wels germaniaSi cxovelTa dacvis 

organizacia dafuZnda, romelic dRes iTvlis 800. 000 adamians. cxovelTa dacva saxel-

mwifo miznad ganisazRvra germaniis konstituciis me-20a paragrafis mixedviT, romlis 

Tanaxmadac, saxelmwifo momavali TaobisTvis icavs bunebriv resursebs da cxovelebs 

konstituciuri wesrigis farglebSi kanonmdeblobis da samarTliT gaTvaliswinebuli 

zomebis gamoyenebiT1. 

  cxovelTa dacvis zrunvisTvis msoflio moZraobam gavlena qarTul kanonmdebloba-

zec iqonia. cxovelTa samyaroze zrunvis da misi dacvis valdebuleba gamomdinareobs 

ara mxolod ssk-dan, aramed aseve saqarTvelos konstituciidanac, romlis me-5 muxlis 

(socialuri saxelmwifo) Tanaxmad, `saxelmwifo zrunavs garemos dacvasa da bunebrivi 

resursebiT racionalur sargeblobaze~. garda amisa, 29-e muxlis (garemos dacvis ufle-

ba) me-2 nawilis Tanaxmad, ̀ axlandeli da momavali Taobebis interesebis gaTvaliswinebiT 

garemos dacva da bunebrivi resursebiT sargebloba uzrunvelyofilia kanoniT~.

* samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis asistent-profesori, 

TinaTin wereTlis saxelobis saxelmwifosa da samarTlis institutis mecnieri TanamSromeli.

1 <hƩ ps://www.planet-wissen.de/natur/naturschutz/Ɵ erschutz/index.html>. (naxvis TariRi: 17.01.2021).
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2. cxoveli, rogorc sazogadoebrivi zneobis winaaRmdeg  mimarTuli 
danaSaulebrivi qmedebis obieqti

ssk-is 259-e muxliT isjeba cxovelisadmi sastiki mopyroba, ramac misi daRupva an 

dasaxiCreba gamoiwvia, agreTve cxovelis wvaleba. aRniSnuli muxli moqceulia mosax-

leobis janmrTelobisa da sazogadoebrivi zneobis winaaRmdeg mimarTul danaSaulTa 

TavSi, rac imas niSnavs, rom samarTlebrivi sikeTea sazogadoebrivi zneoba. Tu cxoveli, 

romelic sastiki mopyrobis obieqti gaxda, sxvas ekuTvnoda, damatebiT obieqtad aseve 

gvevlineba sakuTreba. 

iuridiul literaturaSi gamoTqmuli mosazrebis Tanaxmad, sisxlis samarTali unda 

gaTavisufldes iseTi normebisgan, romelTa upirvelesi mizani sazogadoebrivi zneobis 

dacvaa2, magram faqtia, rom qarTuli sisxlis samarTlis kodeqsi sisxlis samarTliT 

dacul erT-erT sikeTed sazogadoebriv zneobas asaxelebs da cxovelisadmi sastiki 

mopyrobac, rogorc arahumanuri qmedeba, am sikeTis winaaRmdeg mimarTul danaSaulad 

kvalificirdeba. yvela danaSauli amavdroulad aris arazneobrivi qmedeba, Tumca yvela 

arazneobrivi qmedebis kriminalizacia gaumarTlebelia. cxovelisadmi sastiki mopyro-

ba is arahumanuri, arazneobrivi qmedebaa, romlis sisxlissamarTlebrivi dasjadobac 

gamarTlebulia. Tanamedrove sazogadoebaSi cxovelisadmi sastiki mopyroba ar SeiZleba 

dausjeli rCebodes. 

259-e muxliT dasjadi danaSaulisgan dasacav sikeTed naklebad SeiZleba CaiTvalos 

mosaxleobis janmrTeloba. qmedebis danaSaulad kvalifikaciisTvis ara aqvs mniSvneloba 

imas, Tu vis ekuTvnis cxoveli, romelsac sastikad epyrobian, aris igi moqmedi piris, Tu 

sxva piris sakuTreba. dasaxelebuli muxliT qmedebis kvalifikaciisTvis irelevanturia 

aseve is, sastiki mopyrobis obieqti gaxda Sinauri cxoveli, Tu gareuli. am mxriv sayur-

adReboa cxovelTa samyaros Sesaxeb saqarTvelos kanonis 28-e muxli, romlis me-5 nawil-

iT akrZalulia nadiroba nebismieri asafeTqebeli an iseTi saSualebiT, romelic tanjvas 

ayenebs gareul cxovels. sisxlis samarTlis kanoni cxovelis mesakuTresac ar aZlevs 

imis uflebas, cxovels moepyras ise, rom mas mohyves cxovelis daRupva an dasaxiCreba. 

am mxriv sayuradReboa Tbilisis saqalaqo sasamarTlos ganaCeni, romliTac pirs msjavri 

daedo imis gamo, rom pnevmaturi pistoletidan tyviis gasrolis Sedegad kuTvnil Sin-

aur cxovels – katas miayena dazianeba muclis areSi, ramac am ukanasknelis daRupva ga-

moiwvia. aRniSnuli qmedebis Camdens sasamarTlom Seufarda jarima 500 laris odenobiT. 

sasjelis daniSvnis dros Semamsubuqebel garemoebad ki gaiTvaliswina is, rom damnaSavem 

aRiara da moinania Cadenili danaSauli3. sagulisxmoa aseve Tbilisis saqalaqo sasamarT-

los erT-erTi ganaCeni, romliTac qmedeba 259-e muxliT dakvalificirda imis gamo, rom 

msjavrdebulma `ZaRlis mimarT ganaxorciela Zaladobrivi qmedeba~. danaSaulis Camdens 

Seefarda jarima 1500 laris odenobiT. Tumca, ganaCenSi sasamarTlo ar akonkretebs Tu 

raSi gamoixata ZaRlis mimarT ganxorcielebuli Zaladobrivi qmedeba4. 

259-e muxliT dasjadia ara mxolod iseTi qmedeba, romelic Sedegad cxovelis 

daRupvas an dasaxiCrebas iwvevs, aramed cxovelis wvalebac. 259-e muxliT gaTvalis-

winebuli danaSauli ganzraxia. cxovelisadmis sastiki mopyroba gaufrTxileblobiT ver 

ganxorcieldeba. moqmed pirs gaazrebuli aqvs, Tu ra qmedebas axorcielebs. danaSau-

2 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 2013, 17. 

3 Tbilisis saqalaqo sasamarTlos 2018 wlis 20 dekembris ganaCeni. 

4 Tbilisis saqalaqo sasamarTlos 2016 wlis 28 seqtembris ganaCeni. 
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lebrivi qmedeba SeiZleba sxvadasxva formiT gamovlindes. es SeiZleba iyos cxovelis 

mokvdineba sxvadasxva saSualebis gamoyenebiT, cxovelis cocxlad dawva, cema, Wrilobis 

miyeneba, sakvebisa da wylis miucemloba, samecniero eqsperimentebis Catareba, rac cx-

ovelis dasaxiCrebas iwvevs5 da a. S. cxovelis mimarT samedicino-biologiuri kvlevis 

Catarebas aregulirebs janmrTelobis Sesaxeb kanonis 105-e da 106-e muxlebi, romelTa 

Sesabamisad, aRniSnuli kvlevis dros daculi unda iyos cxovelisadmi humanuri damok-

idebulebis principebi. cxovelebze eqsperimenti zedmiwevniT zustad unda Catardes, 

aucilebelia kvlevis Camtarebelma saTanado literatura amomwuravad icodes. 

259-e muxli 2 nawilisgan Sedgeba. me-2 nawiliT gaTvaliswinebulia iseTi damamZime-

beli garemoebebi, rogoricaa gansaxilveli danaSaulis Cadena jgufurad, araerTgzis an 

mcirewlovnis TandaswrebiT. am garemoebebidan gansakuTrebiT sayuradReboa es ukanask-

neli. aRniSnuli garemoeba imitom iTvleba damamZimebel garemoebad, rom gansaxilveli 

qmedebis arasrulwlovnis TandaswrebiT ganxorcieleba arasrulwlovanze gansakuTre-

bul uaryofiT zegavlenas axdens, azianebs arasrulwlovnis fsiqikas. 

rac Seexeba 259-e muxliT gaTvaliswinebuli danaSaulis Cadenas jgufurad, igi 

gulisxmobs danaSaulis ganxorcielebas ori an meti amsruleblis mier. sisxlis samar-

Tlis literaturaSi jgufur danaSaulze araerTgvarovani mosazrebaa gamoTqmuli. 

erT-erTi SexedulebiT, jgufurad danaSaulis Casadenad sakmarisia erTi amsrulebeli 

da erTi Tanamonawile (organizatori)6, magram marTebuli Tvalsazrisis Sesabamisad, jgu-

furoba moiTxovs Tanaamsruleblobas anu sul mcire or Tanaamsrulebels da sakmarisi 

ar aris erTi amsrulebeli7, rac rasakvirvelia, ar gamoricxavs TanaamsruleblebTan 

erTad danaSaulSi TanamonawileTa monawileobasac. 

cxovelisadmi sastiki mopyroba miekuTvneba iseT danaSaulTa ricxvs, romelsac ar 

hyavs specialuri amsrulebeli.    

cxovelisadmi sastiki mopyroba dasjadi iyo ara mxolod saqarTvelos ssk-iT, aramed 

saqarTvelos administraciul samarTaldarRvevaTa kodeqsiTac (104-e mux.). gansxvaveba 

am ori kodeqsiT gaTvaliswinebul Semadgenlobas Soris mcire iyo. Tu ssk-iT isjeba 

mxolod cxovelisadmi sastiki mopyroba, administraciul samarTaldarRvevaTa kode-

qsiT isjeboda cxovelisadmi an frinvelisadmi sastiki mopyroba, rac sisxlis samarTlis 

normis legitimurobas kiTxvis niSnis qveS ayenebda8. faqtobrivad adgili hqonda norme-

bis dublirebas. mizanSeuwonelia erTi da igive qmedeba isjebodes rogorc ssk-iT, ise 

administraciul samarTaldarRvevaTa kodeqsiT? aseT SemTxvevaSi dasjadobis sakiTxi 

pirovnebis sasargeblod unda gadawydes. erTi da igive qmedebis dasjadoba sxvadasxva 

kodeqsiT erTgvar xarvezad SeiZleba CaiTvalos.  aRniSnuli xarvezis gamosworebis mc-

delobad SeiZleba Sefasdes 2019 wlis 29 maisis kanoniT ganxorcielebuli cvlileba, 

romlis Sedegadac ask-iT isjeba cxovelisadmi arasaTanado mopyroba. normis dispozi-

cia Semdegnairadaa Camoyalibebuli: `cxovelisadmi arasaTanado mopyroba, ramac misi 

5 mamulaSvili g., wignSi: lekveiSvili, mamulaSvili, Todua, sisxlis samarTlis kerZo nawili, wigni I, meSvide 

gamocema, Tb., 2019, 835. 

6 gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, mesame Sevsebuli gamocema, wignSi: mis-

ive, sisxlis samarTlis problemebi, III tomi, Tb., 2013, gv. 289; naWyebia g., wignSi: naWyebia g., Todua n., (red.), 

sisxlis samarTali, zogadi nawili, saxelmZRvanelo, meore gamocema, Tb., 2016, 328.

7 Todua n., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, zogadi nawili, saxelmZRvanelo, mesame ga-

mocema, Tb., 2018, 348. 

8 cqitiSvili T., sasjelis proporciuloba, wignSi: Todua n., (red.), sisxlis samarTlis kanonmdeblobis liber-

alizaciis tendenciebi saqarTveloSi, Tb., 2016, 523. 

Temur cqitiSvili
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tanjva, sxeulis dazianeba, misTvis tkivilis miyeneba gamoiwvia, rogorc erTjeradad, 

ise gansazRvruli periodis ganmavlobaSi”. miuxedavad imisa, rom ask-is 104-e muxlis 

dispozicia Seicvala, mainc Cndeba kiTxvis niSnebi ask-is 104-e da ssk-is 259-e muxlebis 

gamijvnasTan dakavSirebiT. marTalia, ask-is 104-e muxlis Semadgenloba ar iTvaliswinebs 

marTlsawinaaRmdego Sedegad cxovelis daRupvis gamowvevas, magram sakiTxavia ra gansx-

vaveba arsebobs cxovelis dasaxiCrebas, wvalebasa (ssk) da cxovelis damazianebel, misT-

vis tanjvis an tkivilis mimyenebel qmedebebs (ask) Soris. 

cxovelisadmi sastiki mopyroba dasjadia sxva qveynebis sisxlis samarTliTac. mag-

aliTad, ruseTis ss kodeqsis 245-e muxliT. aRniSnuli muxli moqceulia mosaxleobis 

janmrTelobisa da sazogadoebis zneobis winaaRmdeg mimarTul danaSaulTa TavSi, rac 

imas niSnavs, rom rogorc qarTuli, ise rusuli sisxlis samarTliTac cxovelisadmi 

sastiki mopyrobisgan dasacavad miiCneva erTi da igive samarTlebrivi sikeTe (sazogadoe-

brivi zneoba)9. ruseTis ssk-is 245-e da saqarTvelos ssk-is 259-e muxlebis dispoziciebs 

Soris aris gansazRvruli gansxvaveba. kerZod, rusuli ssk-is 245-e muxlis dispoziciaSi 

qmedebis Semadgenlobis niSnebad aris gaTvaliswinebuli danaSaulis Cadena xulignuri an 

angarebiTi qvenagrZnobiT. aRniSnuli motivebis gareSe cxovelisadmi sastiki mopyroba 

245-e muxlis 1-li nawiliT mxolod maSin isjeba, Tu qmedeba ganxorcielebulia sadis-

turi meTodis gamoyenebiT an arasrulwlovnis TandaswrebiT. qarTuli ssk-is mixedviT 

qmedebis kvalifikaciisTvis ar aris relevanturi danaSaulis Cadenis motivi, vinaidan 

qmedebis SemadgenlobaSi kanonmdebeli aranair motivze ar uTiTebs. garda amisa, aras-

rulwlovnis TandaswrebiT danaSaulis Cadena pasuxismgeblobis damamZimebel garemoebad 

aris gaTvaliswinebuli da ara qmedebis ZiriTadi Semadgenlobis alternatiul niSnad. 

qarTuli ssk-s msgavsad, rusuli ssk-ic iTvaliswinebs cxovelisadmi sastiki mopyro-

bisTvis pasuxismgeblobis damamZimebel garemoebas, magram es aris danaSaulis Cadena 

jgufurad (rogorc winaaswarSeuTanxmebeli, ise winaswari SeTanxmebiT moqmedi da orga-

nizebuli jgufis mier). 

cxovelebis sisxlissamarTlebriv dacvasTan dakavSirebiT normebs Seicavs Sveicari-

is ssk-i, romlis 235-e paragrafiT isjeba cxovelTa janmrTelobis damazianebeli sakve-

bis warmoeba, xolo 236-e paragrafiT cxovelTa janmrTelobis damazianebeli sakvebis 

realizaciaSi gaSveba. 235-e paragrafiT dasjadia ara mxolod ganzraxi, aramed gaufrTx-

ileblobiTi qmedebac. rac Seexeba 236-e paragrafiT gaTvaliswinebul qmedebas, Tavisi 

bunebis gaTvaliswinebiT, ganzraxia.  

3. cxoveli, rogorc garemos dacvis wesis winaaRmdeg mimarTuli 
danaSaulis sagani

ssk-is 301-e muxliT dasjadia ukanono nadiroba. nadiroba miekuTvneba im qmedebaTa 

ricxvs, romelic zogadad ar aris akrZaluli, magram saWiroebs Sesabamis nebarTvas, 

licenzias10. SeiZleba iTqvas, rom ssk-is 301-e muxliT gaTvaliswinebuli Semadgenlo-

ba blanketuria, vinaidan is normebi, romlebic nadirobas aregulireben da romelTa 

darRvevac qmnis ukanono nadirobis Semadgenlobas, ssk-is gareTaa. am mxirv aRsaniSnavia 

9 Под ред. Радченко В.И., Михлина А.С., Комментарий к уголовному кодексу Российской Федерации,  Санкт-Петербург, 2008,  494. 

10 nadirobis ufleba pirs eZleva 18 wlis asakidan, Tu mas aqvs nadirobisTvis aucilebeli iaraRis flobis 

ufleba. ix. cxovelTa samyaros Sesaxeb saqarTvelos kanonis 37-e muxli. 
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cxovelTa samyaros dacvis Sesaxeb da garemos dacvis Sesaxeb kanonebi11. dasaxelebuli 

normatiuli aqtebi krZalaven yovelgvar qmedebas, romelic cxovelTa samyaros zians 

ayenebs. 

rac Seexeba ukanono nadirobis Semadgenlobas, igi gulisxmobs nadirobas aseTi ne-

barTvis gareSe, akrZalul dros, akrZalul adgilas an akrZaluli saSualebiT, Tu man 

mniSvnelovani ziani gamoiwvia. 301-e muxli Sedgeba 2 nawilisgan. me-2 nawiliT dasjadia 

ukanono nadiroba saxelmwifo nakrZalSi an sxva dacul teritoriaze, sadac nadiroba 

mTlianad akrZalulia. aseTia bunebis Zeglebi da erovnuli parkebis mkacri dacvis zona. 

301-e muxlis meore nawiliT isjeba aseve ukanono nadiroba meqanikuri satransporto 

an masobrivi ganadgurebis saSualebiT, an wiTel nusxaSi Setanil an umweo mdgomareobaSi 

myof nadir-frinvelze, agreTve sagangebo ekologiuri mdgomareobis dros an ekolo-

giuri ubedurebis zonaSi. wiTel nusxaSi xdeba im cxovelebis Setana, romlebic arian 

gadaSenebis safrTxis winaSe. wiTel nusxaSi cxovelTa SetaniT xdeba maTi daculobis 

statusis gansazRvra. 

rogorc 301-e muxlis struqturidan Cans, aRniSnuli muxliT ukanono nadirobis-

gan daculia rogorc gareuli cxoveli, nadiri, ise frinveli. ssk-is Sesabamisi Tavis 

saTauridan Tu amovalT, dacul samarTlebriv sikeTed ganixileba garemos dacvis da 

bunebrivi resursebiT sargeblobis wesi, vinaidan ssk-Si 301-e muxli dasaxelebuli wesis 

winaaRmdeg mimarTul danaSaulTa TavSia moqceuli. Tumca, sisxlis samarTlis litera-

turaSi dasaxelebuli danaSaulisgan dasacav sikeTed saxeldeba samarTlebrivi urTier-

Tobebi cxovelTa samyaros dacvisa da misi obieqtebiT sargeblobis sferoSi12. cxovelTa 

samyaros dacva adamianisTvis metad mniSvnelovania, vinaidan rogorc cxovelTa samyaros 

Sesaxeb saqarTvelos kanonis preambulaSia aRniSnuli, cxovelTa samyaro bunebrivi gare-

mos erT-erTi ZiriTadi Semadgeneli elementia, rac arsebiT rols asrulebs adamianTa 

sulier da materialur moTxovnilebaTa dakmayofilebis da momavali Taobebis aRzrdis 

saqmeSi. dasaxelebuli kanonis mixedviT, cxovelTa samyaro erovnul simdidredaa ga-

mocxadebuli, romlis dacvasac saxelmwifo uzrunvelyofs. cxovelTa samyaro saxelm-

wifo sakuTrebas warmoadgens13. veluri cxovelebis migrirebadi saxeobebis dacvis Ses-

axeb konvenciis Sesabamisad, veluri cxovelebi TavianTi uricxvi formebiT dedamiwis 

bunebrivi sistemebis ganuyofel nawils warmoadgenen, romelTa dacvac adamianTa moma-

vali Taobebis keTildReobisTvisaa aucilebeli. veluri cxovelebis dacva mniSvnelo-

vania garemosdacviTi, genetikuri, samecniero, esTetikuri, rekreaciuli, kulturuli, 

saganmanaTleblo, socialuri Tu ekonomikuri TvalsazrisiT. maTi mniSvneloba yovel-

dRiurad izrdeba. yvela saxelmwifo valdebulia daicvas veluri cxovelis migrirebadi 

saxeobebi, romlebic binadroben maTi iurisdiqciis farglebSi an gadakveTen maT14. 

saqarTvelos sisxlis samarTlis kanonmdeblobis mixedviT, ukanono nadirobis dros 

nadiri da frinveli, romelzec ukanono nadiroba ganxorcielda, danaSaulis sagnad anu 

qmedebis obieqtad ganixileba. 301-e muxliT qmedebis kvalifikaciisTvis arsebiTi mniS-

vneloba eniWeba qmedebis ganxorcielebis adgils, dros, saSualebas. dasaxelebul gare-

moebaTa mixedviT wydeba sakiTxi imis Sesaxeb, hqonda Tu ara adgili ukanono nadirobas. 

11 ix. garemos dacvis Sesaxeb saqarTvelos 1996 wlis 10 dekembris kanonis 46-e muxli.

12 mamulaSvili g., wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis kerZo nawili, wigni II, 

mexuTe gamocema, Tb., 2017, 204.  

13 saqarTvelos kanoni cxovelTa samyaros Sesaxeb, 1996 wlis 25 dekemberi, muxli 6. 

14 konvencia veluri cxovelebis migrirebadi saxeobebis dacvaze, 1979 w. 23 ivnisi. 
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veluri cxoveli aris Tavisufali, romelsac ar yavs mesakuTre da amitom ar ganixileba 

sakuTrebis winaaRmdeg mimarTuli danaSaulebrivi qmedebis obieqtad. sxvagvarad unda 

gadawydes im gareuli cxovelebis bedi, romelic daWerilia da galiaSia moTavsebuli15. 

gareuli cxoveli, romelic gansakuTrebuli garemosdacviTi, samecniero an esTetikuri 

Rirebulebis mqonea an Setanilia `wiTel nusxaSi”, ar SeiZleba iyos kerZo sakuTrebis 

obieqti. cxovelTa samyaros im obieqtTa CamonaTvals, romelic SeiZleba gaxdes ker-

Zo sakuTrebis obieqti, gansazRvravs Sesabamisi normatiuli aqtebi. kerZo sakuTrebis 

obieqti SeiZleba gaxdes bunebrivi sabinadro garemodan amoRebuli cxovelTa samyaros 

obieqti, romelic naxevrad Tavisufal garemoSi an tyveobaSi aris gamravlebuli an SeZe-

nilia saqarTvelos kanonmdeblobis dacviT16. 

moTvinierebuli, galiaSi moTavsebuli gareuli cxovelis mimarT unda gavrceldes 

is samarTlebrivi reJimi, rac sakuTrebis obieqtze. aRniSnul sakiTxTan mimarTebiT unda 

iqnas gamoyenebuli is midgoma, rac mcenareebTan dakavSirebiT. tyeSi xis unebarTvod 

moWris da misi dauflebis SemTxvevaSi qmedeba kvalificirdeba rogorc garemos dacvis 

wesis winaaRmdeg mimarTuli danaSauli, xolo damuSavebuli masalis sxvisi mflobelo-

bidan marTlsawinaaRmdego dauflebisas saqme exeba sakuTrebis winaaRmdeg mimarTul da-

naSauls. daWerili, moTvinierebuli gareuli cxoveli, romelic galiaSia moTavsebuli, 

uTanabrdeba Sinaur cxovels. 

garemos dacvisa da bunebrivi resursebiT sargeblobis wesis winaaRmdeg mimarTul 

danaSaulTa TavSi arsebobs sxva normebic, romelic kavSirSia cxovelTa dacvasTan. ase-

Tia magaliTad 287-e, 288-e, 292-e, 293-e, 294-e, 302-e muxlebi. 

287-e muxliT isjeba samuSaos warmoebisas garemos dacvis wesis darRveva, ramac ga-

moiwvia cxovelTa samyaros masobrivi ganadgureba. 288-e muxlis me-2 nawiliT isjeba 

garemosaTvis saSiSi nivTierebisadmi an narCenisadmi mopyrobis wesis darRveva, ramac 

gamoiwvia cxovelTa samyaros masobrivi ganadgureba. 292-e muxlis me-2 nawiliT isjeba 

wylis dabinZureba, ramac gamoiwvia cxovelTa samyaros masobrivi ganadgureba. 293-e mux-

liT isjeba zRvis dabinZureba, romelic safrTxes uqmnis zRvis cocxal organizms an 

ramac mniSvnelovani ziani miayena wylis cocxal organizms. 294-e muxliT isjeba zRvis 

cocxali organizmisaTvis mavne nivTierebis anda sxva narCenis an masalis zRvaSi Cayris 

Sesaxeb Seutyobinebloba im Tanamdebobis piris mier, romelsac es evaleba. 302-e muxliT 

isjeba saqarTvelos `wiTel nusxaSi~ Setanili, gadaSenebis safrTxis winaSe myofi gareu-

li cxovelis an veluri mcenaris adgilsamyoflis moSla.

4. cxoveli, rogorc sakuTrebis winaaRmdeg mimarTuli danaSaulis 
sagani

sakuTrebaSi arsebuli cxovelis sisxlissamarTlebriv dacvasTan dakavSirebiT 

sayuradReboa ssk-is 187-e da 188-e muxlebi, romlebic iTvaliswineben sisxlissamarT-

lebriv pasuxismgeblobas ganzrax an gaufrTxileblobiT nivTis dazianebisTvis an ga-

nadgurebisTvis. nivTis dazianebad an ganadgurebad SeiZleba dakvalificirdes cxove-

lis winaaRmdeg ganxorcielebuli qmedeba17. Tu danaSaulebriv qmedebas mohyva cxovelis 

mokvdineba, qmedeba subieqtur garemoebaTa gaTvaliswinebiT ssk-is 187-e an 188-e muxliT 

15 Rengier R., Strafrecht, Besonderer Teil I, 14. Aufl age, München 2012, S. 443, §29 R. 1; mamulaSvili g., dasax. naSr., 204. 

16 dasaxelebuli kanoni, muxli 6. 

17 Weber U., in: Arzt/Weber/Heinrich/Hilgendorf, Strafrecht, Besonderer Teil, Lehrbuch, 2. Aufl age, Bielefeld, 2009, S. 328, §12 Rn. 12. 
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dakvalificirdeba, vinaidan qarTuli samarTliT cxoveli nivTTan aris gaTanabrebu-

li, rameTu igi mflobelobis obieqtad ganixileba18. Tu damnaSave cxovelTa samyaros 

masobrivi ganadgurebis mizniT moqmedebs qmedeba ver dakvalificirdeba 187-e muxliT19. 

qmedebis kvalifikaciis dros mxedvelobaSi miiReba qmedebiT gamowveuli ziani. kerZod, 

misi odenoba 150 lars unda aRematebodes anu danaSaulebrivi qmedebiT mniSvnelovani 

ziani unda iyos gamowveuli. Tu saxeze ar aris aRniSnuli ziani, sisxlissamarTlebrivi 

pasuxismgebloba gamoiricxeba da dava mxolod samoqalaqo samarTalwarmoebis wesiT Sei-

Zleba warimarTos. 

qmedebis 187-e da 188-e muxliT kvalifikaciasTan dakavSirebiT Cndeba kiTxva, aqvs 

Tu ara mniSvneloba imas, rom cxoveli, romelic dazianda moqmed pirs ekuTvnis? Tu 

cxoveli moqmed pirs ekuTvnis, es xels SeuSlis qmedebis aRniSnuli muxlebiT kvalifika-

cias, vinaidan pirs sisxlissamarTlebrivi pasuxismgebloba SeiZleba daekisros sxvisi da 

ara sakuTari nivTis dazianebisTvis an ganadgurebisTvis. sisxlis samarTali qmedebisgan 

icavs sxvis sikeTes da ara im sikeTes, romlis matarebelic moqmedi piria. 187-e da 188-e 

muxlebi sakuTrebis winaaRmdeg mimarTul danaSaulTa TavSia moqceuli, rac imas niSnavs, 

rom cxoveli miiCneva ara 187-e da 188-e muxlebiT dacul sikeTed, aramed danaSaulis 

sagnad. daculi sikeTe aris sakuTreba. dasjadia ara moqmedi piris mier Tavisi sakuTre-

bis xelyofa, aramed sxvisi sakuTrebis dazianeba an aseTi safrTxis Seqmna. 187-e muxliT 

dasjadia cxovelis dazianeba da ara dazianebis safrTxis Seqmna. amis sailustraciod 

SeiZleba dasaxeldes alternatiuli ganzraxviT qmedebis ganxorcielebis SemTxveva, 

roca alternatiuli ganzraxviT ganxorcielebuli qmedebiT xdeba adamianis sicocxlis 

xelyofa da sxvisi cxovelis dazianebis safrTxis Seqmna. ufro mniSvnelovani samarT-

lebrivi sikeTis (sicocxlis) xelyofa STanTqavs naklebi mniSvnelobis sikeTis (sxvisi 

nivTis, mocemul SemTxvevaSi cxovelis) dazianebis safrTxis Seqmnas. Sesabamisad, qmedeba 

danaSaulTa erTobliobiT ar dakvalificirdeba da damnaSaves pasuxismgebloba mxolod 

sicocxlis xelyofisTvis daekisreba20. ssk-iT isjeba adamianis dazianebis da ara cx-

ovelis dazianebis safrTxis Seqmna. safrTxis Seqmnis sisxlissamarTlebrivi dasjadoba 

dakavSirebulia samarTlebrivi sikeTis Rirebulebaze. magaliTad, adamianis sicocxlis 

dacvas kanonmdebeli iwyebs sxvisi sicocxlisTvis safrTxis Seqmnis dasjiT. Tumca, qar-

Tuli ssk-i gamonaklis SemTxvevaSi uSvebs cxovelebisadmi safrTxis Seqmnis dasjadobas. 

saqme exeba 302-e muxls, romliTac isjeba wiTel nusxaSi Setanili cxovelis gadaSenebis 

safrTxis Seqmna gaufrTxileblobiT. Tumca, aq yuradReba aris gasamaxvilebeli imaze, 

rom isjeba safrTxis Seqmna ara yvelanairi cxovelis, aramed wiTel nusxaSi Setanili 

cxovelis mimarT da dasjadia ara calkeuli cxovelisTvis safrTxis Seqmna, aramed cx-

ovelTa gadaSenebis safrTxis Seqmna. aRniSnuli safrTxe SeiZleba Seiqmnas samSeneblo, 

sasoflo-sameurneo an sxva saxis samuSaoebis Sedegad21. 

vinaidan, qarTuli samarTliT cxoveli nivTTan aris gaTanabrebuli da igi SeiZleba 

sakuTrebis obieqtad ganixilebodes, cxovelTan mopyrobis TvalsazrisiT aqtualuria 

ssk-is sxva muxlebic. kerZod, Tu moxda cxovelis daufleba marTlsawinaaRmdego misa-

18 zarandia T., sanivTo samarTlis safuZvlebi, Tb., 2016, gv. 81; Wanturia l., samoqalaqo samarTlis zogadi 

nawili, Tb., 2011, 143. 

19 lekveiSvili m., wignSi: lekveiSvili, mamulaSvili, Todua, sisxlis samarTlis kerZo nawili, wigni I, meSvide 

gamocema, Tb., 2019, 547. 

20 Roxin  C.,  Strafrecht, AT, Band I, München, 2006, S. 480, §12 Rn. 94; Heinrich B., Strafrecht, AT I, 2. Aufl ., 111-112.

21 mamulaSvili g., wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis kerZo nawili, wigni II, 

mexuTe gamocema, Tb., 2017, 209. 

Temur cqitiSvili



173

kerZo  samarTlis  mimoxilva 

kuTrebis mizniT, imis gaTvaliswinebiT, Tu ra xerxi iqna gamoyenebuli, qmedeba SeiZle-

ba dakvalificirdes 177-e (qurdoba)22, 178-e (Zarcva), 179 (yaCaRoba), 180-e (TaRliToba), 

182-e (miTviseba) muxlebiT23. marTalia, CamoTvlili muxlebi icaven sakuTrebas, magram 

aRniSnuli muxlebiT xdeba aseve cxovelebis, rogorc sakuTrebis obieqtis dacva, roca 

adgili aqvs sxvis sakuTrebaSi arsebuli cxovelis marTlsawinaaRmdegod dauflebis an 

misi mcdelobis sisxlissamarTlebrivi dasjas. 

germanuli sisxlis samarTliTac cxoveli sakuTrebis winaaRmdeg mimarTuli danaSau-

lebrivi qmedebis obieqtad anu moZrav nivTad ganixileba24. cxovelebTan, nivTebTan maTi 

gaigivebis da adamianebTan mimarTebis TvalsazrisiT sayuradReboa kantis Tvalsazrisi, 

romelic pirovnebebisgan mijnavda arsebebs, romelTa arsebobac Cvens nebas ki ar emyare-

ba, aramed – bunebas da rogorc aragonier arsebebs, mainc aqvT relatiuri Rirebuleba, 

viTarca saSualebebs, da amitom nivTebi ewodebaT. gonier arsebebs, romelTac pirovne-

bebs vuwodebT, maTi bunebave gamoyofs danarCenTagan, rogorc miznebs TavisTavad, e. i. 

rogorc iseT rasme, rac ar SeiZleba gamoyenebul iqnas martooden saSualebad. adamiani, 

da sazogadod, yoveli gonieri arseba arsebobs rogorc mizani TavisTavad, da ara mx-

olod rogorc saSualeba25. 

cxovelTan dakavSirebuli samarTlebrivi regulireba saqarTvelosa da germaniaSi 

odnav gansxvavebulia, miuxedavad imisa, rom aris msgavsebac. maSin roca cxoveli saqa-

rTveloSi moZrav nivTTan aris gaTanabrebuli, magram samoqalaqo kodeqsSi regulire-

bis gareSea datovebuli26, germaniis samoqalaqo kodeqsis 90a paragrafi cxovelebs exe-

ba, sadac aRniSnulia, rom cxovelebi nivTebs ar warmoadgenen. Tumca, daculebi arian 

specialuri kanonebiT da maT mimarT unda iqnas gamoyenebuli is normebi, romlebic 

nivTebis mimarT aris dadgenili27, vinaidan aRniSnuli Seesabameba cxovelebis bunebas da 

maT dacvas28. nivTebis mimarT dadgenili normebis cxovelebTan dakavSirebiT gamoyeneba-

ze miuTiTebs is, rom germanuli sisxlis samarTliT Sinauri cxoveli qurdobis sagnad 

miiCneva. 

frangul samarTalSi adre cxovelebi uZrav nivTebTan iyo gaTanabrebuli, magram 

bolo dros gatarebuli cvlilebebis Semdeg miuTiTeben pirebis kategoriasTan daax-

loebis tendenciaze29. 

marTalia, cxovelebi qarTuli samarTliT moZravi nivTebis kategorias ganekuTvneba 

da cxovelTa samarTlebrivi statusi mkafiod ar aris gansazRvruli, magram mimdinare-

obs diskusia cxovelebis specialuri samarTlebrivi statusis gansazRvris Sesaxeb30. 

22 gamyreliZe o., wignSi: sisxlis samarTlis sasamarTlo praqtikis komentari, ekonomikuri danaSauli, Tb., 2004,  

24-25. 

23 Todua n., wignSi: lekveiSvili, mamulaSvili, Todua, sisxlis samarTlis kerZo nawili, wigni I, meSvide gamoce-

ma, Tb., 2019, 458. 

24 Rengier R., Strafrecht, Besonderer Teil I, 14. Aufl age, München 2012, S. 8, §2 R. 4. 

25 kanti i., zneobis metafizikis dafuZneba, Tb., 2013, 179. 

26 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 143. 

27 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, me-13 gamocemis qarTuli Targmani, Tb., 

2014, 24. 

28 zarandia T., nivTebis cneba da klasifikacia, wignSi: feraZe g., (red.), samarTlisa da politikuri azrovnebis 

istoriis narkvevebi, wigni IV, Tb., 2019, 306. 

29 zarandia T., dasax. naSr., 307. 

30 zarandia T., dasax. naSr., 307. 
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5. cxoveli, rogorc kacobriobis winaaRmdeg mimarTuli danaSaulis 
sagani

saqarTvelos ssk-is 409-e muxliT isjeba ekocidi, romelic amave kodeqsis mixedviT, 

iTvleba kacobriobis winaaRmdeg mimarTul danaSaulad. dasaxelebuli muxlis 1-li naw-

ilis dispozicia Semdegi saxiTaa formulirebuli: `ekocidi, ese igi atmosferos, mi-

wis, wylis resursis mowamvla, cxovelTa an mcenareuli samyaros masobrivi ganadgureba, 

anda sxva qmedeba, rasac SeeZlo ekologiuri katastrofa gamoewvia~. rogorc mocemuli 

dispoziciidan irkveva, 409-e muxliT dajadi danaSaulis sagani aris aseve cxovelTa 

samyaro31. cxovelTa samyaroSi gulisxmoben saqarTvelos teritoriaze mobinadre cxov-

elTa da cocxali organizmebis erToblioba32. aRniSnuli qmedebisTvis pasuxismgeblo-

ba 409-e muxlis me-2 nawiliT mkacrdeba, Tu igi ganxorcielebulia SeiaraRebuli kon-

fliqtis dros. gansaxilvel danaSaulTan dakavSirebiT rac aseve sagulisxmoa, aris is, 

rom qmedebis Semadgenloba moicavs cxovelTa samyaros masobriv ganadgurebas, magram 

ekologiuri katastrofis gamowveva qmedebis Semadgenlobis gansaxorcieleblad ar aris 

saWiro, sakmarisia amis SesaZleblobis Seqmna, ris gamoc, gansaxilvel Semadgenlobas 

miakuTvneben abstraqtul-konkretul safrTxis deliqtebs33. sisxlis samarTlis liter-

aturaSi abstraqtul-konkretul safrTxis deliqtebze gansxvavebuli Sexedulebebia ga-

moTqmuli. avtorTa erTi nawili mas ganixilavs konkretul safrTxis deliqtad34, meore 

nawili safrTxis deliqtebis damoukidebel saxed35, avtorTa mesame jgufi dasaxelebuli 

tipis deliqtebis erT nawils abstraqtul safrTxis deliqtebs miakuTvnebs, xolo meore 

nawils konkretuli safrTxis deliqtebs36. avtorTa meoTxe jgufi ki abstraqtul-konk-

retul safrTxis deliqtebs abstraqtuli safrTxis deliqtebis nairsaxeobad warmogvid-

gens37. 

6. cxoveli, rogorc aucilebeli mogeriebiT daculi obieqti?

aucilebeli mogerieba marTlwinaaRmdegobis gamomricxavi garemoeba, xolo aucile-

beli mogeriebis ufleba bunebiTi uflebaa38. aRniSnuli ufleba adamians uflebas aZlevs 

daicvas rogorc sakuTari, ise sxvisi sikeTe. Sesabamisad, Cndeba kiTxva, sakuTari da sx-

visi sikeTis qveS SeiZleba Tu ara moviazroT cxoveli? 

gansaxilvel sakiTxTan dakavSirebiT sayuradReboa SemTxveva, romelsac germaneli 

31  lekveiSvili m., wignSi: lekveiSvili m., mamulaSvili g., Todua n., sisxlis samarTlis kerZo nawili, wigni II, 

meeqvse gamocema, Tb., 2020, 669. 

32  lekveiSvili m., dasax. naSr., 670. 

33 lekveiSvili m., dasax. naSr., 670. 

34  Schröder H., Die Gefährdungsdelikte im Strafrecht,  ZStW 1969, 21.

35 Fischer Th., Das Verhältnis der Bekenntnisbeschimpfung (§ 166 StGB) zur Volksverhetzung (§130 StGB), GA 1989, 454.

36 Gallas W., Abstrakte und Konkrete Gefährdung, Heinitz-FS, 1972, S. 183; Roxin  C.,  Strafrecht, AT, Band I, München, 2006, 431-432, 
§11, Rn. 162-163.

37 cqitiSvili T., abstraqtuli safrTxis deliqti da misi klasifikacia, wignSi: mzia lekveiSvili 85, saiubileo 

krebuli, Tb., 2014, 297 da momdevno; Reinbacher T., Anwendbarkeit des deutschen Strafrechts im Internet, Deutsch-Georgische 
StrafrechtszeitschriŌ , 2016, 3. Aufl age, 19, 22. 

38 turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, gv. 343; Kühl K., Strafrecht, Allge-
meiner Teil, 6. Aufl age, 2008, S. 112, §7 Rn. 1; Krey/Esser, Deutsches Strafrecht, Allgemeiner Teil, 4. Aufl age, 2011, S. 190, Rn. 470. 
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avtori t. rainbaxeri Tavis statiaSi ganixilavs da romelsac adgili hqonda germaniaSi: 

cxovelTa damcvelebi SeiWrnen cxovelTa fermaSi imisTvis, rom iq arsebuli kanonsawi-

naaRmdego da Rorebis mwvalebeli (mtanjveli) mdgomareoba fotoebze aesaxaT da cxov-

elTa dacvis kanonis darRvevis faqtebis dokumentireba moexdinaT. Sesabamisi samsaxuri 

Tavidan miuTiTebda, rom maT mtkicebulebebis gareSe ar SeeZloT zomebis miReba. es mt-

kicebulebebi cxovelTa damcvelebma zemoaRniSnuli saxiT moipoves da Sesabamis samsax-

urs oTxi Tvis Semdeg warudgines. maTi qmedeba Seicavda mflobelobis xelSeuxeblobis 

darRvevis niSnebs. Tumca, avtori svams kiTxvas, SeiZleba Tu ara qmedebis gamarTleba 

im cxovelTa dasacavad ganxorcielebuli aucilebeli mogeriebiT, romelTa wvalebasac 

hqonda adgili? garda amisa, avtori svams kiTxvas, rogor unda moiqces adamiani maSin, 

roca diliT tbasTan seirnobisas dainaxavs, rom mamakaci ZaRls scems da awvalebs. am 

dros policia axlos ar imyofeba. amis Semswre pirma mimdinare process unda miaqcios 

yuradReba, Caerios da miiRos zomebi? aseT dros mas ra SeuZlia gaakeTos?39 

cxovelTa mimarT sastiki mopyrobis (cxovelTa wvalebis) winaaRmdeg zomebis miRe-

basTan dakavSirebiT literaturaSi sxvadasxva Sexedulebebia gamoTqmuli. avtorTa 

erTi nawili mxars uWers cxovelis wvalebis winaaRmdeg mimarTuli qmedebis gamarTle-

bas aucilebeli mogeriebiT. Tumca, am Tvalsazriss cota mxardamWeri hyavs40. avtorTa 

nawili Tvlis, rom safrTxeSi myofi cxovelis mimarT SeiZleba ganxorcieldes aucile-

beli daxmareba. magram, calkeuli avtorebi uaryofen aRniSnul mosazrebas im argumen-

tiT, rom cxoveli ar aris individualuri interesebis matarebeli. isini Tvlian, rom 

aucilebeli mogeriebiT daculia individualuri samarTlebrivi sikeTeebi. xolo ara-

individualuri samarTlebrivi sikeTeebi ar arian aucilebeli mogeriebiT daculi41. am 

ukanaskneli Sexedulebis warmomadgenlebi ukiduresi aucileblobiT amarTleben cxove-

lis wvalebis winaaRmdeg ganxorcielebul qmedebas. 

aucilebeli mogeriebis ufleba arsebobs ara mxolod sakuTari, aramed sxvisi sike-

Tis dasacavadac. aRniSnuli daskvna gamomdinareobs 28-e muxlis 1-li nawilidan. lit-

eraturaSi gamoTqmuli erT-erTi Sexedulebis mixedviT, sxvis sikeTeSi igulisxmeba ara 

mxolod individualuri, aramed koleqtiuri sikeTec saxelmwifo Tu sazogadoerivi in-

teresis saxiT42. 

aucilebeli mogeriebis monisturi moZRvrebis Sesabamisad, aucilebeli mogeriebiT 

daculia mxolod individualuri samarTlebrivi sikeTe43, xolo aucilebeli mogeriebis 

dualisturi moZRvrebis mixedviT, aucilebel mogeriebas safuZvlad udevs ori prin-

cipi: individualursamarTlebrivi dacvis principi (individualrechtliche Schutzprinzip) da so-

cialursamarTlebrivi dacvis (sozialrechtliche Rechtsbewährungsprinzip) principi. aRniSnuli 

moZRvrebis da principebis Tanaxmad, aucilebeli mogeriebis mdgomareobisas momgerie-

beli uflebamosilia daicvas rogorc sakuTari individualuri samarTlebrivi sikeTe, 

ise marTlwesrigi44. Tumca, aucilebel mogeriebaSi fundamenturia individualuri 

samarTlebrivi sikeTis dacva. aucilebeli mogerieba aris ara umarTlobis Tavidan 

39 Reinbacher T., Nothilfe bei Tierquälerei?, in: ZeitschriŌ  für InternaƟ onale StrafrechtsdogmaƟ k, 2019, #11,  509.

40 aRniSnul Sexedulebebze ix. Reinbacher T., ebenda, 509.

41 Rengier R., Strafrecht, Allgemeiner Teil I, 3. Aufl age, München 2011, S. 142, §18 Rn. 8-9. 

42 SavguliZe T., aucilebeli mogerieba, `macne~, samarTlis seria, 1993, #1, 36, 43. 

43 Kühl K., Strafrecht, Allgemeiner Teil, 6. Aufl age, 2008, S. 115, §7 Rn. 14-15.

44 turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 343.
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acilebis zogadi ufleba, aramed marTlsawinaaRmdego Tavdasxmisgan dacvis ufleba45. 

avtorTa nawili miuTiTebs, rom Tavdasxma unda iyos mimarTuli individualuri sike-

Tis an interesis winaaRmdeg. koleqtiuri samarTlebrivi sikeTis dacva aucilebeli mo-

geriebiT ar aris SesaZlebeli, vinaidan sajaro wesrigis da marTlwesrigis dacva xely-

ofisgan aris saxelmwifos da misi wesrigis saqme, amocana da ara calkeuli adamianebis. 

amitom, aRniSnuli mosazrebis mixedviT, imis dasadgenad, hqonda Tu ara aucilebel mo-

geriebas adgili, unda Semowmdes romeli sikeTis winaaRmdeg iyo mimarTuli xelyofa46.

rogorc ukve zemoT iTqva, cxovelis wvalebis winaaRmdeg ganxorcielebul qmedebaze 

SesaZlebelia aucilebeli mogeriebis norma gavrceldes. marTebulad unda CaiTvalos 

mosazreba, romelic erTi mxriv, miuTiTebs cxovelTa dacvis mizniT specialuri kan-

onis arsebobaze47, magram meore mxriv, ar gamoricxavs cxovelisadmi sastiki mopyrobis 

winaaRmdeg ganxorcielebuli qmedebis gamarTlebas aucilebeli mogeriebis muxliT, im 

argumentiT, rom aucilebeli mogeriebis farglebSi ganxorcielebuli qmdeba gulisx-

mobs ara mxolod sakuTari Tavis, aramed `sxvis~ dasacavad ganxorcielebul qmedebasac. 

xolo `sxvis~ qveS SeiZleba moazrebuli iqnas cxovelic48. aRniSnuli pozicia gamoxata 

magdeburgis miwis sasamarTlomac, roca cxovelTa damcvelebis SeWra sajiniboSi cxov-

elTa wvalebis amsaxveli suraTebis gadaRebis mizniT gaamarTla da sxvis mflobelo-

baSi SeWrisTvis pasuxismgebloba aucilebeli mogeriebis muxlze miTiTebiT gamoricxa 

aucilebeli daxmarebis safuZvliT49. 

l. greko, romelmac gansaxilvel sakiTxs specialuri naSromi miuZRvna, erTi mxriv, 

gamoricxavs aucilebel mogeriebas koleqtiuri samarTlebrivi sikeTis dasacavad da 

Tvlis, rom aucilebeli mogeriebiT individualuri samarTlebrivi sikeTeebia dac-

uli, magram meore mxriv, uSvebs cxovelTa dacvis mizniT ganxorcielebuli qmedebis 

gamarTlebas aucilebeli mogeriebiT im pirobiT, Tu cxoveli miiCneva samarTlebrivi 

sikeTis matareblad, faqtobrivad, samarTlebriv subieqtad, uflebebis matareblad Sez-

Ruduli gagebiT. greko, romelic erTi mxriv akritikebs magdeburgis sasamarTlos gad-

awyvetilebis argumentacias, meore mxriv, Tvlis, rom gasaziarebelia magdeburgis miwis 

sasamarTlos gadawyvetileba cxovelTa damcvelebis qmedebis aucilebeli mogeriebis 

normiT gamarTlebasTan dakavSirebiT50. 

grekos TvalsazrisiT, imisTvis, rom aucilebeli mogeriebis normiT daculad miv-

iCnioT `sxvac~ da ara mxolod moqmedi, Tavdamcveli,  aucilebeli ar aris, rom is iyos 

iseTi subieqti (magaliTad, inteleqtuali), romelsac aqvs unari daicvas uflebebi. am 

mxriv aRsaniSnavia komatozur mdgomareobaSi myofi pirebi, romlebsac unarCundebaT 

ufleba, iyvnen daculi aucilebeli mogeriebis normiT. es ki iZleva imis Tqmis safuZ-

vels, rom cxovelzec gavrceldes aucilebeli mogeriebis ufleba aucilebeli daxmare-

bis gagebiT51. 

rodesac saubaria cxovelisadmi sastiki mopyrobis winaaRmdeg ganxorcielebuli 

45 Kühl K., Strafrecht, Allgemeiner Teil, 6. Aufl age, 2008, S. 113-114, §7 Rn. 6-10. 

46 Heinrich B., Strafrecht, Allgemeiner Teil, 3. Aufl age, 2012, S. 142-143, Rn. 344. 

47 aseTi kanonmdebloba arsebobs saqarTveloSic, rogorc mocemul werilSi ukve aRiniSna. 

48 Roxin  C.,  Strafrecht, AT, Band I, München, 2006, S. 671, §15 Rn. 34. 

49 Greco L., Tiernothilfe, JZ 2019, 390. 

50 Greco L., Tiernothilfe, JZ 2019, 391. 

51 Greco L., Tiernothilfe, JZ 2019, 393. 
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qmedebis gamarTlebaze aucilebeli mogeriebiT, gasaTvaliswinebelia, rom unda arsebob-

des aucilebeli mogeriebis marTlzomierebis yvela obieqturi da subieqturi piroba. 

magaliTad, rogoricaa dasacavi sikeTis mimarT realuri da imwuTieri safrTxis arsebo-

ba, aRniSnuli safrTxisgan samarTlebrivi sikeTis dacvis mizani. zemoT moyvanil SemTx-

vevaSi, romelsac adgili hqonda germaniaSi da ganxorcielda cxovelisadmi sastiki mopy-

robis Sesaxeb mtkicebulebaTa mopovebis da fotosuraTebiT dokumentirebis mizniT, 

naumburgis sasamarTlom cxovelTa damcvelebis pasuxismgebloba gamoricxa ukiduresi 

aucileblobiT. aucilebeli daxmareba gamoricxa im cxovelebis mimarT, romlebzec sas-

tiki mopyroba ganxorcielda, argumentiT, rom moqmed pirebs oTxi Tve dasWirdaT Se-

sabamisi samsaxurisTvis fotosuraTebis warsadgenad. aRniSnulidan gamomdinare, isini 

moqmedebdnen ara konkretuli cxovelebis dasacavad, aramed im mizniT, rom samomavlod 

mdgomareoba gaumjobesebuliyo52. cxovelTa damcvelebis mizani rom yofiliyo imwuTi-

er, realur safrTxeSi myofi konkretuli cxovelebis gadarCena, romelTa mimarT adgi-

li hqonda sastik mopyrobas, naklebad sadavo iqneboda cxovelTa damcvelebis qmedebis 

gamarTleba aucilebeli mogeriebis normaze dayrdnobiT. 

germanuli ssk-is 32-e paragrafis mixedviT, aucilebeli mogerieba gulisxmobs sa-

kuTari Tavis an sxvis dasacavad ganxorcielebul qmedebas. saqarTvelos ssk-is Sesa-

bamisad, aucilebeli mogeriebis qveS moiazreba xelmyofis dazianeba sakuTari an sxvisi 

samarTlebrivi sikeTis dasacavad. sakuTar sikeTeSi igulisxmeba ara mxolod sicocxle 

da janmrTeloba, aramed aseve sakuTrebac, rogorc qonebrivi sikeTe53. cxoveli ki, ro-

gorc ukve iTqva, SeiZleba warmoadgendes sakuTrebis obieqts. vinaidan, cxoveli SeiZle-

ba warmoadgendes sakuTrebas, Tu mas emuqreba sikvdili an dazianeba, mesakuTres SeuZlia 

gamoiyenos aucilebeli mogeriebis ufleba Tavisi sakuTrebis dasacavad54. aseT obieq-

tad cxoveli maSinac ganixileba, roca saqme exeba ara pirad, aramed sxvis sakuTrebaSi 

arsebul cxovels, rameTu momgeriebels ufleba aqvs daicvas sxvisi sikeTec. aRniSnul 

SemTxvevaSi ganxorcielebuli qmedeba ganixileba rogorc aucilebeli daxmareba55. 

gasaTvaliswinebelia, rom cxoveli, miuxedavad imisa, sakuTrebis obieqts SeiZleba 

warmoadgendes, ar utoldeba Cveulebriv nivTs, rogorc sakuTrebis obieqti. amaze me-

tyvelebs is garemoeba, rom mesakuTres SeuZlia gankargos Tavisi sakuTreba da moepyras 

ise, rogorc mas surs, magram cxovelTan mimarTebiT saqme sxvagvarad dgas da ar SeuZlia 

ise moepyras, romelic sastik mopyrobad miiCneva. 

aqve unda iTqvas imis Sesaxeb, rom Tu adamiani cxovels icavs TviT mesakuTris marTl-

sawinaaRmdego qmedebisgan an icavs cxovels, romelsac mesakuTre ar yavs, maSin sakamaTo 

SeiZleba iyos qmedebis miCneva aucilebel mogeriebad im koncefciis mixedviT, romelic 

erTmaneTisgan mijnavs aucilebel mogeriebas da aucilebel daxmarebas, romelic aseve 

aucilebeli mogeriebis normiTaa daregulirebuli. aucilebeli mogerieba da aucile-

beli daxmareba imiT gansxvavdeba erTmaneTisgan, rom es ukanaskneli sxvisi sikeTis da-

sacavad moqmedebas gulisxmobs. Tumca, mesakuTris marTlsawinaaRmdego qmedebisgan 

52 germanuli sasamarTlos aRniSnul poziciaze ix. Reinbacher T., Nothilfe bei Tierquälerei?, in: ZeitschriŌ  für InternaƟ onale 
StrafrechtsdogmaƟ k, 2019, #11, 510. 

53 turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 378; xerxeuliZe i., aucile-

beli mogerieba qarTulsa da saerTo (anglo-saqsuri tipis) samarTalSi, Tb., 2010, 82; Heinrich B., Strafrecht, Allge-
meiner Teil, 3. Aufl age, 2012, S. 140, Rn. 341;  Eisele J., in: Baumann/Weber/Mitsch/Eisele, Strafrecht, Allgemeiner Teil, Lehrbuch, 12. 
Aufl age, Bielefeld, 2016, S. 386, §15 Rn. 14. 

54 Reinbacher T., Nothilfe bei Tierquälerei?, in: ZeitschriŌ  für InternaƟ onale StrafrechtsdogmaƟ k, 2019, #11,  510. 

55 Reinbacher T., ebenda, 510. 
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cxovelis dacvis gamarTleba aucilebeli daxmarebiT SeiZleba dasabuTdes imis gaTval-

iswinebiT, rom cxoveli ar aris usulo sagani, aramed cocxali arseba, romelic aris 

gansazRvruli uflebebis matarebeli, rac moicavs misi cocxlad arsebobis uflebasac. 

aucilebeli mogeriebis da aucilebeli daxmarebis norma SeiZleba gamoyenebul iqnas 

cxovelTa mimarT, magram amasTan erTad moqmedebs garkveuli SezRudvebic dacviTi 

qmedebis ganxorcielebis farglebTan dakavSirebiT, rac gulisxmobs imas, rom Tavdamsx-

melis mkvleloba da mniSvnelovani dazianeba dauSvebelia56. 

germanul samecniero wreebSi mimdinareobs diskusia cxovelTa dacvis mizniT ganx-

orcielebuli qmedebis Sesaxeb  sisxlis samarTlis kodeqsSi specialuri regulirebis 

ganmsazRvreli normis SemotanasTan dakavSirebiT57. aRniSnulis gaTvaliswinebiT SeiZle-

ba daisvas kiTxva, xom ar arsebobs amis saWiroeba qarTul ssk-Sic? amasTan dakavSirebiT 

unda iTqvas, rom SeiZleba qarTul sisxlis samarTlis kanonmdeblobaSic iqnas aseTi 

specialuri regulireba gaTvaliswinebuli cxovelis mimarTebiT. Tumca, aseTi cvleli-

ebebis ganxorcielebis gareSe, arsebuli sakanonmdeblo regulirebis pirobebSic Sesa-

Zlebelia  cxoveli ganxilul iqnas sisxlis samarTliT dacul obieqtad da aucilebeli 

mogeriebis norma gavrceldes im qmedebaze, romelic ganxorcielebuli iqneba cxovelis 

dacvis mizniT.   

7. cxoveli, rogorc samarTlis subieqti?

Tu cxoveli Tanamedrove sisxlis samarTliT danaSaulebrivi qmedebis obieqtad ga-

nixileba, adreuli sisxlis samarTliT igi miiCneoda sisxlis samarTlis subieqtad da mas 

iseve ekisreboda pasuxismgebloba, rogorc adamians. Sesabamisad, imarTeboda cxovelTa 

procesebi da adgili hqonda maT dasjas58. istoriisTvis cnobilia SemTxvevebi, roca 

mweri, cxoveli da TviT usulo saganic ki dasajes. Tvlidnen rom cxovels cnobiereba 

hqonda. amis gamoxatulebad miiCnevdnen imas, rom magaliTad cxoveli yviroda, roca 

awamebdnen. samarTlis subieqtad cxovelis miCneva sabuTdeba iseTi filosofiuri mimar-

TulebiT, rogoricaa animizmi, romelic cxovels miawerda iseT adamianur Tvisebebs, 

rogoricaa cnobiereba, neba da sxva59. cxoveli sasamarTlo procesebze ganixileboda 

rogorc pirovneba60. periodi, romelSic cxoveli sisxlissamarTlebrivi pasuxismgeblo-

bis subieqtad miiCneoda, cnobilia obieqturi Seracxvis batonobis periodis saxeliT61. 

Tanamedrove sisxlis samarTali cxovels ar ganixilavs sisxlis samarTlis subieq-

tad, vinaidan cxovels aqvs Tandayolili zogierTi moTxovnilebis dakmayofilebis, in-

stiqturi qcevis unari62, magram cxoveli ar aris cnobierebis, nebisyofis subieqti. neb-

elobis SemTxvevaSi moqmed subieqts arCevanis gakeTeba uwevs: ra sjobia? rogori qceva 

ufro mizanSewonilia misTvis? aseTi sakiTxi mxolod moazrovne arsebis winaSe SeiZleba 

56 Reinbacher T., ebenda,  516. 

57 Reinbacher T., ebenda,  516. 

58 Eisele J., in: Baumann/Weber/Mitsch/Eisele, Strafrecht, Allgemeiner Teil, Lehrbuch, 12. Aufl age, Bielefeld, 2016, S. 181, §9 Rn. 28. 

59 gamyreliZe o., danaSaulis subieqti da piradi pasuxismgeblobis principi, wignSi: feraZe g. (red.), samarTlisa 

da politikuri azrovnebis istoriis narkvevebi, wigni I, Tb., 2010, 221-229. 

60 xubua g., samarTlis Teoria, Tb., 2004, 41. 

61 vaCeiSvili al., danaSaulis subieqturi mxare sabWoTa sisxlis samarTalSi, Tb., 1957, 41-42. 

62 uznaZe d., zogadi fsiqologia, Tb., 2006, 167. 
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dadges, rogorsac adamiani warmoadgens63. neba moiazreba, rogorc garkveul kanonTa 

warmodgenis Sesabamisad sakuTari Tavis samoqmedod gansazRvris unari, rac mxolod 

gonier arsebebSi SeiZleba Segvxvdes64. 

uznaZis TvalsazrisiT, cxoveli, adamianisgan gansxvavebiT, vitaluri, momentis moTx-

ovnilebis dasakmayofileblad iqceva65. cxovelis moTxovnilebaTa buneba ki erTxel da 

samudamod aris gansazRvruli, romelTac cocxali organizmis biologiuri Tavisebu-

rebebi udevs safuZvlad, maSin roca, adamianis moTxovnileba ganuwyveteli qmnadobis 

procesSi imyofeba. maSasadame, adamianis moTxovnilebebi ufro mravalferovania, vidre 

cxovelis66. cxovelisgan gansxvavebiT, adamians sxva, maRali moTxovnilebebic aqvs, rome-

lic inteleqtualuri, moraluri da esTetikuri moTxovnilebebis saxeliTaa cnobili67. 

Tu cxovelis ganwyobas aqtualuri impulsis situacia qmnis, adamianis ganwyobas gacno-

bierebuli warmosaxuli situacia68. 

hegeli cxovels uwodebda TavisTvis myof subieqturobas, romelsac SegrZena gaaCnia. 

cxovels aqvs swrafva da instiqti. hegelis sityvebiT `cxovelis subieqturoba Seicavs 

winaaRmdegobas da swrafvas, rom am winaaRmdegobis moxsniT Tavi Seinaxos. es TviTSenaxva 

cocxlis privilegia gaxlavT da kidev ufro metad _ gonisa~69. maSasadame, hegelis mixed-

viT, cxovels ara mxolod instiqturi miswrafebebi axasiaTebs, aramed gonieri arsebis 

niSnebic. Tumca, hegeli mxolod adamians Tvlida moazrovne gonad70. hegeli amasTan er-

Tad miuTiTebs imazec, rom cxoveluri suli araa Tavisufali, vinaidan igi erT garkveu-

lobazea mijaWvuli, cxovelis suli vlindeba rogorc SegrZnebis an aRgznebis garkveu-

li erTianoba71. Tavisufleba, hegelis mixedviT, warmoadgens gonis arsebas formaluri 

mxriv72. Tavisufleba gonis substanciaa73. 

miuxedavad imisa, rom cxoveli gonieri arsebis TvisebebiT xasiaTdeba, cxovels ar 

SeuZlia ganaxorcielos qmedeba samarTlebrivi gagebiT. Sesabamisad, igi ver iqneba sisx-

lissamarTlebrivi normis, sisxlis samarTliT gaTvaliswinebuli moTxovnis da akrZal-

vis adresati. Tanamedrove sisxlis samarTali mxolod adamianur qmedebebs emyareba. 

rogorc adamiani ver moaxdens zegavlenas bunebriv movlenebze, ise cxovelTa qcevac 

unda iqnas gamoricxuli qmedebis cnebidan74. 

ara Tu moqmedi, aramed Zveli qarTuli samarTliTac ar iTvleboda cxoveli sisxlis 

63 uznaZe d., dasax. naSr., 205-206. 

64 kanti i., zneobis metafizikis dafuZneba, Tb., 2013, 175. 

65 uznaZe d., dasax. naSr., 214. 

66 uznaZe d., dasax. naSr., 90. 

67 uznaZe d., dasax. naSr., 214. 

68 uznaZe d., dasax. naSr., 93. 

69  hegeli, gonis filosofia, germanulidan Targmani n. naTaZisa, Tb., 1984, 25. 

70  hegeli, dasax. naSr., 30. 

71  hegeli, dasax. naSr., 25. 

72  hegeli, dasax. naSr., 30. 

73 hegeli, dasax. naSr., 31. 

74 Eisele J., in: Baumann/Weber/Mitsch/Eisele, Strafrecht, Allgemeiner Teil, Lehrbuch, 12. Aufl age, Bielefeld, 2016, S. 181, §9 Rn. 28. 
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samarTlis subieqtad75, rasac qarTuli samarTlis ganviTarebis maRali doniT xsnian76. 

marTalia, zogierT istoriul wyaroSi aRniSnulia, rom TiTqos saqarTveloSi adgili 

hqonda cxovelis sisxlis samarTlis wesiT dasjas, magram iv. javaxiSvili am cnobebs 

sarwmunod ar Tvlida da miuTiTebda, rom cxovelis dasja ar egueboda iuridiuli gan-

viTarebis im maRal dones, romelic saqarTveloSi X-XII saukuneebSi arsebobda77. 

Tu cxovelis TavdasxmiT iqneba saziano Sedegi gamowveuli, pasuxismgebloba, ro-

gorc Zveli qarTuli (vaxtang meeqvsis samarTlis 196-e muxli)78, ise moqmedi samarTliT, 

cxovelis mesakuTres ekisreba. man unda aanazRauros miyenebuli ziani. xolo Tu cxov-

els misi mesakuTre iyenebs sxvis dasazianeblad, sisxlissamarTlebrivi pasuxismgebloba 

imas ekisreba, vinc cxoveli gamoiyena. aRniSnul SemTxvevaSi Tavdasxma ganxorcielebu-

lia ara cxovelis, aramed adamianis mxridan. mocemul SemTxvevaSi Tavdasxma iseTive sax-

isaa, rogorc maSin, roca Tavdamsxmeli Tavis muSts iyenebs samarTlebrivi sikeTisTvis 

safrTxis Sesaqmnelad79. sisxlis samarTlis literaturaSi aRniSnul SemTxvevas miiCnevd-

nen SualobiT amsruleblobad, rac samarTlianad iqna gakritikebuli, vinaidan Sualobi-

Ti amsruleblobis dros cocxal iaraRad adamiani ganixileba80. 

cxovelis Tavdasxmis mogeriebisas, cxovelis dazianebisTvis sisxlissamarTlebriv pa-

suxismgeblobas gamoricxavs ara aucilebeli mogerieba, aramed ukiduresi aucilebloba, 

vinaidan cxovelis Tavdasxma marTlsawinaaRmdego qmedebad ar ganixileba. aseTi qmedebis 

subieqti mxolod adamiania81. 

maSin, roca cxoveli ar ganixileba sisxlis samarTlis subieqtad imis gamo, rom is 

ver iqneba sisxlissamarTlebrivi moTxovnis da akrZalvis subieqti, Cndeba kiTxva imis 

Sesaxeb, aris Tu ara misTvis damaxasiaTebeli samarTalsubieqtoba zogadad? g. nanei-

Svilis TvalsazrisiT, samarTlis subieqtisTvis aucilebeli Tvisebaa qmedunarianoba. 

is, rasac qmedunarianobis momenti ar axasiaTebs, ar SeiZleba iyos samarTlis subieq-

ti. mas mcdarad miaCnia is Sexeduleba, romlis mixedviTac, qmedunarianobas moklebuli 

mainc samarTlis subieqtia82. samarTlis subieqtad is SeiZleba CaiTvalos, visac SeuZlia 

hqondes ufleba83. Tumca, g. naneiSvili mxolod uflebis qonas ar miiCnevda sakmaris 

faqtorad samarTalsubieqtobisTvis. magaliTad, embrionis bedi uflebriv sicarieleSi 

ar mimdinareobs, magram amis miuxedavad, nayofi mas ar miaCnda pirovnebad, maSasadame, 

subieqtad84. naneiSvils subieqtad normis ganmaxorcielebeli hyavda warmodgenili da 

Sesabamisad, am Sexedulebis mixedviT, samarTlis subieqtis substrati yovelTvis piria. 

75 gamyreliZe o., dasax. naSr., 224-228. 

76 javaxiSvili iv., Txzulebani Tormet tomad, tomi VII, Tb., 1984, 226-227. 

77 javaxiSvili iv., dasax. naSr., 226-227; 372-373. 

78 samarTali vaxtang meeqvsisa, teqsti daadgina, gamokvleva da saZieblebi daurTo isidore doliZem, Tb., 1981,  

238. 

79 Eisele J., in: Baumann/Weber/Mitsch/Eisele, Strafrecht, Allgemeiner Teil, Lehrbuch, 12. Aufl age, Bielefeld, 2016, S. 383, §15 Rn. 6. 

80 gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, mesame Sevsebuli gamocema, wignSi: mis-

ive, sisxlis samarTlis problemebi, III tomi, Tb., 2013, 260.

81 Eisele J., in: Baumann/Weber/Mitsch/Eisele, Strafrecht, Allgemeiner Teil, Lehrbuch, 12. Aufl age, Bielefeld, 2016, S. 383, §15 Rn. 6. 

82 naneiSvili g., samarTlis filosofiis sakiTxebi, Tb., 1992, 181. 

83 naneiSvili g., dasax. naSr., 159. 

84 naneiSvili g., dasax. naSr., 171. 

Temur cqitiSvili



181

kerZo  samarTlis  mimoxilva 

subieqtSi yovelTvis nagulisxmevia qmedunarianoba namdvili iuridiuli mniSvnelobiT85. 

cxovels ara samarTlis subieqtad, aramed obieqtad ganixilaven agreTve sxva, Ta-

namedrove mkvlevarebic, ris mizezadac miiCneven imas, rom cxovels ar gaaCnia Rirseba, 

Sesabamisad, arc pirovnuloba da uflebaunarianoba86. kantis Tanaxmad, martooden ada-

mianoba, ramdenadac mas zneobis unari Seswevs, aris is, rasac Rirseba gaaCnia87. 

samarTlis subieqtze zemoaRniSnuli koncefcia ar iZleva imis saSualebas, rom cxov-

elis samarTalsubieqtoba dasabuTdes. marTalia, aRniSnuli koncefcia ar aris moklebu-

li originalurobas da samarTlianad imsaxurebs mkiTxvelTa farTo yuradRebas, magram 

calkeul sakiTxebTan dakavSirebiT, azovnebis Tanamedrove miRwevebis gaTvaliswinebiT, 

SeiZleba moZvelebulad gamoiyurebodes. zogadad, cxovelis samarTalsubieqtobaze sau-

bari SesaZlebelia im uflebebidan da gansakuTrebuli mdgomareobidan (Tvisebebidan) 

gamomdinare, romlis matarebelic aris. es gansakuTrebuli mdgomareoba gamomdinareobs 

iqidanac, rom is ar aris nivTis da usulo sagnebis identuri. erTi mxriv, cxoveli qar-

Tuli kanonmdeblobiT, nivTebTan aris gaTanabrebuli da cxovelis dazianeba an moparva 

ise isjeba, rogorc moZravi nivTis dazianeba da qurdoba, magram usulo sagnebisgan da 

nivTebisgan gansxvavebiT, dasjadia mis mimarT sastiki mopyroba, vinaidan cxoveli aris 

garkveuli uflebebis matarebeli.  ara mxolod cxovels, aramed iuridiul pirs da em-

brionsac ar SeuZlia Tavdasxmis ganxorcieleba, magram arian im Tvisebebis matarebeli, 

ris gamoc maT mimarT aucilebeli daxmareba SeiZleba ganxorcieldes88. 

germaneli avtorebi cxovelis mimarT ganxorcielebul dacviT qmedebas rom ganix-

ilaven aucilebel daxmarebad, rasac germanuli samoqalaqo kodeqsic umyarebs zurgs, 

esec aris miTiTeba imaze, rom is ar aris usulo sagnebis da nivTebis identuri, romel-

ic, cxovelis msgavsad, SeiZleba aucilebeli mogeriebis farglebSi iqnas daculi. erTi 

mxriv, aucilebeli daxmareba aucilebeli mogeriebis normiT regulirebuli dacviTi 

qmedebaa, magram meore mxriv, is moiTxovs Sesabamis adresats, romelic usulo sagani 

ver iqneba. `aucilebeli daxmareba~ terminologiuradac miuTiTebs imaze, rom daxmareba 

xorcieldeba subieqtis, cocxali arsebis mimarT. daxmarebis adresati mxolod cocxali 

arsebaa, subieqtia. 

aqve unda iTqvas imis Sesaxebac, rom cxoveli, miuxedavad imisa, rom cocxali arsebaa, 

qarTul samarTlebriv Tu arasamarTlebriv azrovnebaSi nivTebTan rom iyo gaigivebuli, 

es kargad Cans imaSic, rom kiTxva `vin~ daismis adamianze, xolo `ra~ usulo sagnebsa da 

cxovelze. 

8. daskvna

zemoT mocemuli msjelobis Semdeg daskvnis saxiT SeiZleba iTqvas, rom Tanamedrove 

sisxlis samarTlis mixedviT, cxoveli ar aris sisxlis samarTlis subieqti, sisxlis-

samarTlebrivi akrZalvis da moTxovnis adresati, magram is aris sisxlissamarTlebrivi 

dacvis obieqti, SeiZleba warmoadgendes danaSaulebrivi qmedebis, danaSaulebrivi Tav-

dasxmis obieqts. cxovels ver daekisreba samarTlebrivi pasuxismgebloba, magram sisx-

lissamarTlebrivad SeiZleba daisajos is, vinc cxovelze ganaxorcielebs danaSaule-

85 naneiSvili g., dasax. naSr., 168. 

86 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 207. 

87 kanti i., zneobis metafizikis dafuZneba, Tb., 2013, 205-207. 

88 Reinbacher T., Nothilfe bei Tierquälerei?, in: ZeitschriŌ  für InternaƟ onale StrafrechtsdogmaƟ k, 2019, #11, 515. 
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briv qmedebas. cxovelis dacvis mizniT ganxorcielebuli qmedeba ki eqceva aucilebeli 

mogeriebis normis regulirebis farglebSi da SeiZleba ganxilul iqnas rogorc aucile-

beli mogerieba. amasTan erTad unda iTqvas isic, rom qmedebis aucilebeli mogeriebiT 

gasamarTleblad aucilebelia Sesabamisi obieqturi da subieqturi kriteriumebis arse-

boba. ar aris sakmarisi is, rom cxoveli miiCneva im unarebis da Tvisebebis matareblad, 

romlis mimarTac adgili SeiZleba hqondes dacviT qmedebas aucilebeli daxmarebis sax-

iT. mniSvnelovania, rom ganxorcielebuli qmedeba emsaxurebodes realuri, imwuTieri 

safrTxisgan cxovelebis dacvas da ara mosalodneli, momavali safrTxis prevencias, 

vinaidan dauSvebelia prevenciuli aucilebeli mogerieba. 
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Roland KiƟ a

ANIMAL RIGHTS IN ANGLOͳAMERICAN LAW SYSTEMS

The law evolves every day and changes views on parƟ cular legal issues, such as, animal rights. There was 
a Ɵ me when not only animals, but also specifi c groups of people hadn’t elementary rights. Now, the number 
of animal rights defenders grow, which has a posiƟ ve impact on animals’ life as well as on their rights. It is im-
portant for Georgian legislaƟ on to join this current trend and develop animal rights legislaƟ on. In the process 
of legislaƟ ve development, we must be guided by not only the experience of conƟ nental Europe, but also 
by views of the Anglo-American legal system. In parƟ cular, we shall review the experience of animal rights 
developed by the United Kingdom and the United States of America. I think, while forming the legislaƟ on on 
animal rights, Georgian legislaƟ ve authoriƟ es shall be guided by the best experience of both legal systems.

The main issue of the foregoing arƟ cle is to review the best experience developed by the United King-
dom and the United States of America in connecƟ on with animal rights. I will try to review the most impor-
tant legal acts which have made a signifi cant posiƟ ve impact on the development of animal rights: such as 
the Animal welfare act (in both the UK and the USA).

The arƟ cle involves topics on the legislaƟ ve guarantees (acts) of animal rights in the United Kingdom and 
the United States of America (Federal acts as well as State acts).
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 cxovelTa uflebebi anglo-amerikuli samarTlis sistemaSi

1. Sesavali

samarTali viTardeba da masTan erTad icvleba midgomebi konkretul samarTlebriv 

sakiTxebTan dakavSirebiT. maT Sorisaa cxovelTa uflebebic. iyo dro, rodesac ara 

Tu cxovelebs, aramed adamianTa garkveul jgufebsac ki ar hqondaT uflebebi. dRes ki 

dRiTidRe izrdeba cxovelTa uflebebis damcvelTa raodenoba, rac, TavisTavad dadeb-

iTad aisaxeba cxovelTa yofaze da uSualod maT uflebebze. mniSvnelovania qarTulma 

kanonmdeblobamac auwyos fexi msoflioSi mimdinare am tendencias da SeimuSavos cxov-

elTa uflebebis dacvis Rirseuli sakanonmdeblo baza. aRniSnuli sakanonmdeblo bazis 

formirebis procesSi mniSvnelovania, gaviTvaliswinoT ara mxolod kontinenturi ev-

ropis gamocdileba, aramed anglo-amerikuli samarTlis sistemaSi Camoyalibebuli mid-

gomebic, kerZod, ganvixiloT did britaneTsa da amerikis SeerTebul StatebSi cxovelTa 

uflebebis dacvasTan dakavSirebiT Camoyalibebuli midgomebi.

2. cxovelTa uflebebis damcveli sakanonmdeblo aqtebi did 
britaneTSi

didi britaneTi aris erT-erTi pirveli qveyana msoflioSi, romelmac moaxdina cx-

ovelTa uflebebis damcveli sakanonmdeblo aqtebis implementacia, kerZod, 1822 wels 

didi britaneTis parlamentis mier miRebul iqna kanoni pirutyvis mimarT sastiki da 

araswori mompyrobis akrZalvis Sesaxeb (Act to prevent the cruel and improper treatment of caƩ le). 
aRniSnuli aqtis implementaciiT didi britaneTis xelisuflebam sajarod ganacxada, 

rom cxovelebi warmoadgenen gonier arsebebs da ara mxolod moxmarebis sagans (saqo-

nels).1 aRniSnuli aqtis miRebiT garkveulwilad Seicvala cxovelebis mimarT midgome-

bi, ramac, Tavis mxriv, gamoiwvia cxovelTa uflebebis dacvaze orientirebuli araerTi 

aqtis SemuSavebis forsireba. magaliTad, 1911 wels miRebul iqna aqti cxovelTa dacvis 

Sesaxeb2, romelic iqca cxovelTa uflebebis dacvis mTavar garantad did britaneTSi3. 

aRniSnul aqts mohyva araerTi calkeuli uflebis damcveli aqtis miReba. magaliTad:

• Sinauri cxovelebis Sesaxeb aqti (1951 weli)4;

• mamlebis brZolis Sesaxeb aqti (1952 weli)5;

• Cxovelze uaris Tqmis (cxovelis mitovebis) Sesaxeb aqti (1960 weli)6;

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti.
1 <hƩ ps://www.bbc.co.uk/ethics/animals/defending/legislaƟ on_1.shtml>.

2 ProtecƟ on of Animals Act.

3 <hƩ ps://www.bbc.co.uk/ethics/animals/defending/legislaƟ on_1.shtml>.

4 The Pet Animals Act.

5 Cock fi ghƟ ng Act.

6 Abandonment of Animals Act.
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• ZaRlebis gamravlebis (1973 da 1991 wlebi)7 da maTi realizaciis (1999 weli) Sesaxeb 

aqtebi8;

• saSiSi gareuli cxovelebis Sesaxeb aqti (1976 weli)9;

• zooparkis licenzirebis Sesaxeb aqti (1981 weli)10 da mravali sxva aqti.

zemoaRniSnuli aqtebiT (da aramxolod) did britaneTSi etapobrivad aikrZala cx-

ovelTa umowyalo cema,; maT mimarT udierad mopyroba an/da wameba; dawesda cxovelTa 

transportirebis standartebi, ris Sedegadac aikrZala cxovelTa transportirebisas 

maTTvis tkivilis miyeneba (tanjva – suff ering); ukanono qmedebaTa ricxvs Seemata cxovel-

Ta brZolebSi monawileobis miReba; aikrZala cxovelTa organizmSi Sxamis Seyvana Sesabam-

isi sapatio mizezis gareSe; aseve aikrZala cxovelebze operaciebis Catareba Sesabamisi 

mzrunvelobisa da humanuri meTodebis gamoyenebis gareSe; dawesda sasaklaoebis mier 

sakvebi xorcis warmoebis mizniT pirutyvis dakvlis standarti, romliTac ganisazRvra, 

rom cxovelTa daxocva unda ganxorcieldes zedmeti tkivilis miyenebis gareSe;11 da ase 

Semdeg.

cxovelTa keTildReobis aqti

miuxedavad esoden mravalferovani aqtebis arsebobisa, 2007 wels inglissa da uelsSi 

amoqmedda cxovelTa dacvisken mimarTuli kidev erTi aqti: “cxovelTa keTildReobis 

aqti”12, romelmac moicva cxovelTa dacvis Sesaxeb 1911 wlis aqtiT da masTan erTad 

cxovelTa uflebebis dasacavad miRebuli ocamde aqti13. cxovelTa keTildReobis aqti 

dReisaTvis warmoadgens cxovelTa uflebebis dacvisken mimarTul yvelaze mniSvnelovan 

aqts inglissa da uelsSi.

yuradsaRebia is garemoeba, rom zemoaRniSnuli aqtis dacvis obieqts warmoadgens 

ara romelime konkretuli cxoveli, aramed yvela xerxemliani arseba, romelic ar aris 

adamiani da romelic ar cxovrobs velur garemoSi14. aRniSnuli cxadyofs, rom cxovelTa 

keTildReobis aqtiT gafarTovda dasacavi cxovelebis CamonaTvali. ufro metic, aR-

niSnuli aqtiT gaizarda dacvis xarisxic. kerZod, cxovelTa keTildReobis aqtiT dawes-

da ufro maRali sanqciebi cxovelTa mimarT gamoxatuli sisastikisaTvis, rac gamoixata 

20,000 (oci aTasi) fintamde sajarimo sanqciaSi da 51 (ormocdaTerTmeti) kviramde pa-

timrobaSi. aseve sanqciis saxiT SesaZlebeli gaxda pirisaTvis cxovelis mflobelobis 

akrZalva mTeli cxovrebis ganmavlobaSi (Tu piri SemCneulia cxovelTa mimarT sastik 

mopyrobaSi). aseve gaizarda Sinauri cxovelis flobis uflebis warmoSobis asakic: Tu 

Zveli aqtebis mixedviT, Sinauri cxovelis mflobeli SeiZleba gamxdariyo 12 wels miR-

weuli adamiani, cxovelTa keTildReobis aqtiT es asaki gaizarda 16 wlamde. Sesabamisad, 

7 The Breeding of Dogs Act.

8 The Breeding and Sale of Dogs (Welfare) Act.

9 The Dangerous Wild Animals Act.

10 The Zoo Licensing Act.

11 <hƩ ps://www.bbc.co.uk/ethics/animals/defending/legislaƟ on_1.shtml>.

12 The Animal Welfare Act 2006.

13 <hƩ ps://www.bbc.co.uk/ethics/animals/overview/latest.shtml>.

14 The Animal Welfare Act 2006 – secƟ ons 1 and 2.
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adamians, Tu igi ar aris miRweuli 16 wlis asaks, ar aqvs ufleba, SeiZinos Sinauri cxove-

li, maT Soris arc saCuqris an prizis saxiT.15

2007 wels miRebuli cxovelTa keTildReobis aqti imitom aris yvelaze mniSvnelovani 

cxovelTa uflebebis dacvis sferoSi (did britaneTSi), rom misi meSveobiT SesaZlebeli 

gaxda cxovelTa uflebebis darRvevis prevencia. Sesabamis uflebamosil organoebs mie-

caT SesaZlebloba, aRkveTon cxovelTa uflebebis SesaZlo darRveva, kerZod: cxovelTa 

keTildReobis aqtiT Sinauri cxovelebis mflobelebs garkveuli valdebulebebi daekis-

raT maT mflobelobaSi arsebuli cxovelebis mimarT. gaCnda zrunvis valdebuleba (duty 
of care), romlis mixedviTac Sinauri cxovelis mflobeli valdebulia mis mflobelobaSi 

arsebuli cxoveli uzrunvelyos Sesabamisi TavSesafriT (sacxovrebliT), sakvebiTa da 

sasmeli wyliT, veterinaruli momsaxurebiT. mflobels gauCnda valdebuleba, daicvas 

mis mflobelobaSi myofi Sinauri cxoveli tkivilisagan, tanjvisagan an/da dazianebisa-

gan.16

zemoaRniSnuli cvlilebebi naTlad gamoxatavs didi britaneTis maRal standarts 

cxovelTa uflebebis dacvis sakiTxSi.

3. cxovelTa uflebebis damcveli sakanonmdeblo aqtebi amerikis 
SeerTebul StatebSi

amerikis SeerTebul StatebSi, iseve rogorc did britaneTSi, cxovelTa uflebebis 

dacvis maRali standartia. aRniSnulze metyvelebs is faqti, rom cxovelTa uflebebis 

dacva uzrunvelyofilia xelisuflebis samive doneze: federalur, saStato da adgilo-

briv doneze.

cxovelTa uflebebis dacvasTan dakavSirebuli federaluri kanonebi (aqtebi) awesebs 

cxovelTa uflebebis dacvis zogad da minimalur standartebs. saStato da adgilobrivi 

aqtebi ki konkretuli sakiTxebis daregulirebazea orientirebuli.

3.1. federaluri kanonmdebloba

cxovelTa uflebebis dacvis sferoSi miRebuli federaluri kanonebidan (aqtebidan) 

yvelaze mniSvnelovania cxovelTa keTildReobis Sesaxeb aqti, romelic miRebul iqna 

1966 wels17 da savaldebuloa amerikis yvela StatisaTvis. TumcaRa unda aRiniSnos, rom 

aRniSnuli aqtis regulirebis sfero sakmaod SezRudulia, kerZod: igi icavs ZaRlebs, 

katebs, primatebs da sxva ZuZumwovrebs, romlebic ar arian adamianebi (garda virTxebis, 

Tagvebis da frinvelebisa) da romelTa SeZena, gasxviseba an/da gamoyeneba xdeba sabi-

Tumo movaWreebis /dilerebis, kvleviTi centrebis/ laboratoriebis an/da zooparkebis 

mier18. aRniSnuli aqti aseve awesebs dilerebis, kvleviTi centrebisa da zooparkebis 

mier Sesabamisi licenziebis qonis valdebulebas da gansazRvravs maT mier cxovelebTan 

15 <hƩ ps://www.bbc.co.uk/ethics/animals/overview/latest.shtml>.

16 The Animal Welfare Act 2006 – secƟ on 9.

17 hƩ ps://www.nal.usda.gov/legacy/awic/animal-welfare-act da hƩ ps://aldf.org/arƟ cle/laws-that-protect-animals/.

18 <hƩ ps://www.animallaw.info/arƟ cle/overview-us-animal-welfare-act da United States Code, 2015 EdiƟ on, Title 7, chapter 54, para-
graph 2132>. 
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mopyrobis minimalur standartebs (TavSesafari, sakvebi, gadazidvis standartebi da 

a.S.)19. cxovelTa keTildReobis aqti ar aregulirebs cxovelebiT sacalo vaWrobis, maTi 

sameurneo mizniT gamoyenebis, Sinauri cxovelebis sakuTrebisa da sxva mraval sakiTxs.

garda cxovelTa keTildReobis Sesaxeb aqtisa, arsebobs ramdenime federaluri 

kanoni, romelic exeba cxovelTa uflebebs:

1873 wels miRebuli e.w. 28 saaTiani kanoni dasaklavad gankuTvnili pirutyvis ga-

dazidvisas mZRols (transportis mmarTvels) avaldebulebs yovel 28 saaTSi gaaCeros 

transporti, raTa moxdes pirutyvisaTvis sakvebisa da sasmeli wylis miwodeba. gamonak-

liss warmoadgens transporti, romelic gaCerebis gareSe iZleva pirutyvisaTvis sakvebi-

sa da sasmeli wylis miwodebis SesaZleblobas. aRsaniSnavia is garemoebac, rom cxovelTa 

keTildReobis aqtis msgavsad, arc am aqtis moqmedeba vrceldeba qaTmebze da indaure-

bze;20

1958 wels miRebuli humanuri dakvlis Sesaxeb  aqtis mixedviT, cxovelis dakvlamde 

aucilebelia misi ugono mdgomareobamde miyvana (gaTiSva), raTa Tavidan iqnes acilebuli 

dakvlis procesis Tanmdevi tkivili. arc aRniSnuli aqti icavs frinvelebs;21

gadaSenebis safrTxis winaSe myofi jiSebis Sesaxeb aqti _ amoqmedda 1973 wels da 

icavs im Tevzebs, ZuZumwovrebs, frinvelebs da mcenareebsac ki, romlebic Setanilia 

gadaSenebis safrTxis winaSe myofi jiSebis siaSi (rogorc amerikis SeerTebul StatebSi, 

aseve mis gareT).22

marTalia, federaluri kanonebi awesebs cxovelTa uflebebis dacvis minimalur stan-

dartebs, magram arc erTi maTgani ar aris yovlismomcveli, arc erTi maTgani ar Seicavs 

pirdapir miTiTebas cxovelTa mimarT sastiki mopyrobis akrZalvis Taobaze.

3.2. saStato kanonmdebloba

dReis mdgomareobiT, amerikis SeerTebul StatebSi cxovelTa uflebebis dacvisken 

mimarTuli sakanonmdeblo aqtebis ZiriTad birTvs warmoadgens Statebis doneze miRe-

buli aqtebi. saStato kanonmdeblobiT regulirdeba im cxovelebis uflebebis dacvis 

sakiTxebi, romlebic ver eqcevian federaluri kanonmdeblobis dacvis sferoSi, mag-

aliTad, Sinauri cxovelebi.

aRsaniSnavia is faqti, rom 1800-iani wlebidan calkeul StatebSi etapobrivad daiwyo 

aqtebis miReba, romelTa mixedviTac aikrZala cxovelTa mimarT sastiki mopyroba. dReis 

mdgomareobiT, amerikis yvela StatSi akrZalulia cxovelTa mimarT amgvari mopyroba. 

aseve saStato kanonmdeblobiT aris daregulirebuli cxovelTa TavSesafriT, sakvebiT, 

sasmeli wyliT uzrunvelyofis sakiTxebi, cxovelis mitovebisa da zogadad maTTan mopy-

robis wesebi. samwuxarod, 34 Statis kanonmdebloba Sinaur frinvelebs aqac gamonakli-

sad miiCnevs da maT ar aRiqvams rogorc dacvis obieqts23.

mniSvnelovania aRiniSnos, rom yvela Statis kanonmdebloba cxovelTa mimarT sas-

tik mopyrobas ganixilavs rogorc sisxlis samarTlis danaSauls da ara rogorc samar-

19 <hƩ ps://www.animallaw.info/arƟ cle/overview-us-animal-welfare-act>.

20 <hƩ ps://aldf.org/arƟ cle/laws-that-protect-animals/>.

21 ix. iqve.

22 ix. iqve.

23 <hƩ ps://api.worldanimalprotecƟ on.org/country/usa>.
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TaldarRvevas (2014 wlis 14 marts aRniSnuli midgoma gaiziara bolo (dakota) Stat-

mac). Statebis umetesoba iziarebs didi britaneTis midgomas da cxovelTa mepatroneebs 

akisrebs zrunvis valdebulebas, rac umeteswilad gamoixateba cxovelTa TavSesafriT, 

sakvebiTa da sasmeli wyliT uzrunvelyofaSi24.

5. cxovelTa samarTlebrivi statusi

uxsovari droidan kacobrioba cxovelebs aRiqvamda rogorc adamianis uflebis obi-

eqts. es ganpirobebuli iyo ara im mosazrebiT, rom cxovelebs ar gaaCniaT SegrZnebis 

unari, aramed imiT, rom cxovelTa mflobeloba saWiro iyo garkveuli progresis mis-

aRwevad. cxovelTa aRniSnuli statusi ganpirobebuli iyo adamianis saWiroebidan ga-

momdinare. adamiani cxovels iyenebda rogorc obieqts, rogorc qonebas (magaliTad, 

rogorc sakvebis wyaros, satransporto saSualebas, vaWrobis sagans da a.S.). TumcaRa 

Tanamedrove samyaroSi aRniSnuli sakiTxi kiTxvis niSnis qveSaa dayenebuli. Seryeulia 

cxovelis, rogorc klasikuri gagebiT obieqtis ganmarteba. aRniSnuli gamowveulia su-

bieqtisaTvis damaxasiaTebeli im uflebebiT, romelic cxovelebma SeiZines am bolo pe-

riodSi. amis naTel magaliTs warmoadgens Cvens mier ganxiluli didi britaneTisa da 

amerikis SeerTebuli Statebis midgoma cxovelTa uflebebTan dakavSirebiT. maT cxov-

elTa uflebebis dacvis kanonmdeblobaSi daamkvidres iseTi termini, rogoricaa zrunvis 

valdebuleba (e.w. duty of care). cxovelis mflobels daekisra valdebuleba, izrunos mis 

sakuTrebaSi arsebul cxovelze, uzrunvelyos igi TavSesafriT, sakvebiT, sasmeli wy-

liT, Sesabamisi veterinaruli momsaxurebiT da a.S. swored aRniSnuli uflebebis saxiT 

cxovelma SeiZina subieqtisaTvis damaxasiaTebeli uflebebi. cxovels gauCnda sakuTari 

ufleba. am TvalsazrisiT cxoveli SegviZlia SevadaroT mcirewlovan bavSvs, romlis 

mimarTac mSobels gaaCnia zrunvis valdebuleba.

5. daskvna

saboloo jamSi, SegviZlia vTqvaT, rom Tanamedrove civilizebul samyaroSi cxoveli 

aRar warmoadgens klasikuri gagebiT obieqts, sagans, man SeiZina subieqtisaTvis damax-

asiaTebeli elementi, sakuTari ufleba. aRniSnuli calsaxad warmoadgens mniSvnelo-

van miRwevas cxovelTa uflebebis dacvis sferoSi (yovel SemTxvevaSi anglo-amerikuli 

samarTlis sistemaSi mainc). vfiqrob, miuxedavad imisa, rom saqarTvelo ar ganekuTvne-

ba anglo-amerikuli samarTlis sistemis mqone qveynebis ricxvs, cxovelTa uflebebis 

damcvel kanonmdeblobaze muSaobisas Cvenc unda gaviTvaliswinoT didi britaneTisa 

da amerikis SeerTebuli Statebis mier gaziarebuli midgomebi, romelic, rogorc ukve 

aRvniSne, cxovels aRar ganixilavs klasikuri gagebiT obieqtad.

24 ix. iqve.
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Gvantsa Khasia

THE PROBLEM OF ANIMAL DIGNITY IN LAW

People are increasingly recognizing the special role of animals in their lives and focusing on the fact that 
animals, like humans, are living beings that have the ability to feel pain. The legal world has agreed on the 
legal status of a person - hence it is no longer a maƩ er of dispute that a human is a subject of law who has 
a right to dignity. However, the defi niƟ on of the legal status of animals, as well as the rights of an animal, is 
sƟ ll a maƩ er of controversy, and diff erent approaches are observed in this regard. The aim of the theme “The 
Problem of Animal Dignity in Law” is to determine how realisƟ c it is to recognize animal dignity at the legisla-
Ɵ ve level. At the same Ɵ me, it evaluates what does the dignity of the animal mean and what is the welfare of 
the recogniƟ on of animal dignity in the legal world. While working on the theme, the need for separaƟ on of 
animals from the property at the legislaƟ ve level, as well as the need to strengthen animal welfare regulatory 
acts in Georgia, was highlighted, which also includes detailed regulaƟ on of cases of animal use for various 
purposes. In parallel with this process, it is important to plan certain acƟ viƟ es to raise public awareness, whi-
ch will help people to recognize an animal as a living thing with human-like characterisƟ cs.

When discussing the recogniƟ on of animal dignity, it is necessary to determine its content, as well as the 
quesƟ on, of whether it is morally jusƟ fi ed to use the animal for commercial purposes - in zoos and various 
commercial events. The process of changing the legal status of animals and recognizing their rights must be 
complex, which implies the existence of a public and poliƟ cal will and their readiness to implement legal re-
gulaƟ ons in pracƟ ce and take appropriate measures in the areas of enforcement.

While working on the paper, the pracƟ ce of diff erent countries was analyzed based on a comparaƟ ve 
legal research method, with a parƟ cular focus on the Swiss ConfederaƟ on, which recognized the dignity of 
animals at the legislaƟ ve level.
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gvanca xasia*

cxovelis Rirsebis problema samarTalSi

Sesavali

saxelmwifoebma, gansakuTrebiT bolo wlebidan moyolebuli, prioritetul miznad 

daisaxes cxovelTa dacva da daiwyes progresuli qmedebebis ganxorcieleba cxovelTa 

keTildReobis uzrunvelyofisa da dacvis mizniT. cvlilebebis ganmapirobebel faqto-

rad SegviZlia sazogadoebis cnobierebis amaRleba da Sesabamisad damokidebulebis Secv-

la miviCnioT, kerZod adamianebi sul ufro metad aRiareben cxovelis gansakuTrebul 

rols maT cxovrebaSi da yuradRebas amaxvileben im garemoebaze, rom cxoveli, msgavsad 

adamianisa, cocxali arsebaa, romelsac aqvs tkivilis gancdis unari.
iuridiuli samyaro SeTanxmda adamianis samarTlebriv statusze - Sesabamisad, da-

vis sagani aRar aris, rom adamiani warmoadgens samarTlis subieqts, romelsac gaaCnia 

xelSeuvali ufleba Rirseba. Tumca cxovelis samarTlebrivi statusis, aseve cxovelis 

uflebebis gansazRvra kvlav davis sagans warmoadgens da am mimarTulebiT SeimCneva 

gansxvavebuli midgomebi.
mecnierebi cdiloben pasuxi gascen kiTxvebs: ra samarTlebrivi statusi gaaCnia cx-

ovels? unda moxdes Tu ara cxovelis samarTlebrivi statusis gaumjobeseba misi nivTis 

cnebidan gamoyofis gziT? gaaCnia Tu ara cxovels uflebebi, maT Soris, msgavsad adami-

anisa, Rirsebis ufleba da sxv.
saxelmwifoebma saerTaSoriso aqtebis safuZvelze aiRes valdebuleba cxovelTa 

keTildReobis uzrunvelyofis mizniT.1 aRniSnuli procesis paralelurad dRis wes-

rigSi dadga erTi mxriv, cxovelis samarTlebrivi statusis, xolo meore mxriv, cxov-

elis uflebebis gansazRvra. zogierTma saxelmwifom garkveulwilad dasabami Cauyara 

cxovelis rogorc axali samarTlebrivi statusis mqone kategoriis Camoyalibebas da 

amiT progresuli nabiji gadadga (germania, avstria CexeTis respublika, slovakeTis re-

spublika da poloneTi), Tumca cxovelis samarTlebrivi statusis arsebuli inovaciuri 

midgomebi, gansxvavdeba manamde am qveynebSi arsebuli praqtikisgan, rodesac cxoveli 

gaigivebuli iyo kerZo samarTlis obieqtTan - qonebasTan.2 aRsaniSnavia, rom dRemde ar-

aerTi qveynis kanonmdebloba aRiarebs cxovels, rogorc nivTs an garkveul SemTxvevaSi, 
saerTod gaurbis misi samarTlebrivi statusis normatiul gansazRvrebas.

cxovelis uflebebis, maT Soris Rirsebis, aRiareba uSualod aris dakavSirebuli cx-

ovelis keTildReobis uzrunvelyofasTan. ras moiTxovs cxovelTa Rirsebis idea? cxov-

elis ZiriTadi saWiroebebi unda iyos dakmayofilebuli, Tumca gasaTvaliswinebelia, rom 

aseTi saWiroebebi gansxvavebulia da damokidebulia cxovelTa saxeobebze.3 Sesabamisad, 

logikurad Cndeba kiTxva, SesaZlebelia Tu ara, rom yvela cxovels gaaCndes Rirseba? 
aRniSnuli naSromis mizania ganisazRvros, ramdenad realisturia cxovelis Rirsebis 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti da 

mowveuli leqtori.
1 gansakuTrebiT es exeba Sinaur binadar/kompanion cxovelebs.

2 Paliwoda P., Bak B., Legal Dereifi caƟ on of Animals – The Polish Experience, Zeszyty Naukowe WSFiP Nr 2/2015, 110-111.

3 Zuolo F., Dignity and animals. Does it make sense to apply the concept of dignity to all senƟ ent beings?, Ethical Theory and Moral 
PracƟ ce, Forthcoming, 2016, 9.
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sakanonmdeblo doneze aRiareba. amasTan, Sefasdes - ra sikeTis momtani SeiZleba iyos 

iuridiuli samyarosTvis cxovelis Rirsebis aRiareba.
naSromSi ganxilulia cxovelis uflebebis, maT Soris Rirsebis aRiarebasTan da cxov-

elis samarTlebrivi statusis regulirebasTan dakavSirebuli sirTuleebi.

1. cxovelis samarTlebrivi statusis regulirebis zogadi mimoxilva 

tradiciulad cxovels, maT Soris Sinaur cxovels, sazogadoebisaTvis udidesi mniS-

vneloba aqvs da mas sazogadoebis wevrebi sxvadasxva daniSnulebiT iyeneben.4 cxovelebi, 
rogorc vaWrobis obieqtebi, ekonomikuri TvalsazrisiT warmoadgenen moTxovnad ar-

sebebs, romelTa gamoyeneba samewarmeo saqmianobaSi xasiaTdeba dadebiTi ekonomikuri 

SedegebiT da, Sesabamisad, maTze moTxovna maRalia.5

cxovelis cneba sakmaod farToa da moicavs rogorc Sinaur binadar cxovels, aseve 
Sinaur fermerul da gareul cxovels.6 Cndeba kiTxva, cxovelTa mimarT arsebuli samarT-

lebrivi regulaciebi saxeobebis mixedviT gansxvavebulia, Tu isini erT samarTlebriv 

CarCo regulaciebs eqvemdebarebian, Sesabamisad, kanoniT aRiarebuli uflebebi vrcel-

deba Tu ara yvela maTganze, ganurCevlad maTi saxeobisa?
aRniSnuli sakiTxis mimarT SeimCneva gansxvavebuli midgomebi, kerZod amerikis 

SeerTebuli Statebis samarTlisagan gansxvavebiT, Sveicariis kanonmdebloba ar Seicavs 

gamonaklisebs da gansxvavebuli mopyrobis standartebs, imis mixedviT Tu cxoveli ra 

daniSnulebiT gamoiyeneba, magaliTisaTvis sastiki mopyroba Sinauri fermeruli cx-

ovelebis mimarT iseve isjeba, rogorc gareuli cxovelis an Sinauri cxovelis mimarT.7 
cxovelis samarTlebrivi statusis gansazRvra erT-erT aqtualur sakiTxad miiCneva. 

romis samarTali icnobda nivTis (Res) cnebas da masSi moiazrebda miwis dasamuSaveblad 

gankuTvnil pirutyvs, wvrilfexa pirutyvsa da sxva nivTebs.8 Tumca romis samarTalis 

midgomebi srulad gaziarebuli ar aris kontinenturi evropis kodifikaciebSi, vinaidan 

SeiniSneba cxovelis qonebisagan „gansxvavebulobis“ aRiarebis tendenciebi.9 
aRiarebuli mosazrebiT, cxoveli aris adamianis dacvasa da kontrols daqvemdebare-

buli obieqti da mis mesakuTres SeuZlia gamoiyenos sakuTari interesebis dasakmayo-

fileblad.10 cxovelis qonebad klasificirebis momxreebi miiCneven, rom cxoveli warma-

dgens sakuTrebis obieqts, radgan adamianis mier maTi instrumentuli gamoyeneba, maTi 

4 Diamond J., Guns, Germs and Steel: The Fates of Human SocieƟ es 158, 1997. miTiTebulia: Richard A. Epstein, Animals as objects, 
or Subjects, of Rights, Chicago John M. Olin Law & Economics Working Paper No. 171 (2D Series), The Law School The University Of 
Chicago, 2002, 2-3. 

5 Francione L. G.& Garner R., The Animal Rights Debate: AboliƟ on or RegulaƟ on?, 2010, 229. nanaxia: Boyle B., Free Tilly?: Legal 
Personhood for Animals and the IntersecƟ onality of the Civil & Animal Rights Movements, Indiana Journal of Law and Social Equality, 
Volume 4, Issue 2, 2016, 175.

6 Sinauri binadar cxovelis, Sinauri fermeruli cxovelisa da gareuli cxovelis cnebebi ganmartebulia saqa-

rTvelos kanonis „Sinaur binadar cxovelTa keTildReobis Sesaxeb“ proeqtis me-2 muxlSi.

7 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 319-320.

8 metreveli v., romis samarTli (safuZvlebi), Tb., 2009, 58-59.

9 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 207.

10 Adams W. A., Human Subjects and Animal Objects: Animals as “Other” in Law, Journal of Animal Law & Ethics Vol.3, 2009, 49. 
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miznebis misaRwevad, misaRebia.11 aRniSnuli mosazrebis sawinaaRmdegod SegviZlia aRvniS-

noT, rom qonebis cneba dinamikuria, is rac dRes miiCneva qonebad, xval SesaZloa aRar 

warmoadgendes aseT sikeTes.12 amis mTavari mizezi drosTan erTad sajaro wesrigisa da 

eTikis cvalebadobaa.13 cxoveli dRes ukve aRar ganixileba sazogadoebis umravlesobis 

mier iseT obieqtad, romelsac mesakuTre iyenebs Tavisi interesebis dasakmayofileblad, 
vinaidan arsebobs cxovelTa saxeobebi, romelTan erTadac adamiani Tanacxovrobs da maT 

erTmaneTis mimarT gaaCniaT gansakuTrebuli emociuri kavSiri. 
cxovelis samarTlebrivi statusis regulirebis mimarTulebiT SeimCneva gansxvavebu-

li midgomebi, kerZod:
aSS-Si Teoriulad sainteresod aris miCneuli, cxovelis samarTlis subieqtad aRi-

areba, Tumca samarTlebrivad da praqtikulad Sors arian am progresuli iniciativisa-

gan, gansakuTrebiT im pirobebSi, rodesac zogierTi cxoveli saerTod ar aris daculi 

samarTliT.14

2014 wels rumineTSi parlamentis wevrma waradgina kanonproeqti delfinisaTvis 

samarTlis subieqtis statusis miniWebis, romelic amave dros gulisxmobda misTvis gan-

sazRvruli uflebebis miniWebis Sesaxeb, maT Soris sicocxlis, xelSeuxeblobis, bunebriv 

garemoSi cxovrebis, radgan delfins gaaCnia ganviTarebuli gonebrivi SesaZleblobebi 

da Seswevs unari kompleqsur socialur urTierTobebSi arsebobis.15 
indoeTSi delfini aRiarebulia samarTlis subieqtad, romelsac gaaCnia sicocxlisa 

da Tavisuflebis ufleba, Sesabamisad, gaumarTleblad iqna miCneuli delfinariumebis 

arseboba.16 aRniSnuli midgoma vrceldeba yvela cxovelze, maT Soris Tevzebsa da frin-

velebze.17

2003 wlidan Sveicariis samoqalaqo kodeqsi Seicavs Canawers, romlis Tanaxmadac cx-

oveli ar aris nivTi. Sesabamisad, samarTlebrivi statusi cxovelis Sveicariis kanonmde-

blobis Sesabamisad aris adamiansa da nivTs Soris, Sesabamisad am CanaweriT cxovelisTvis 

axali kategoria ganisazRvra. cvlilebebi Seexo yvela saxeobis cxovels, Tumca aRsaniS-

navia, rom kvlav xorcieldeba samarTlebrivi gziT cxovelebis SeZena, gayidva da kanoniT 

gansazRvrul SemTxvevaSi misi mokvdinebac ki.18

avstriaSi 1998 wlidan samoqalaqo kodeqsiT aris gansazRvruli cxovelis samarT-

lebrivi statusi.19 aRniSnulia, rom cxovelebi ar arian nivTebi. isini daculni ari-

an specialuri kanonebiT. debulebebi, romlebic exeba qonebas, vrceldeba cxovelebze, 

11 iqve, 34-35.

12 Nwabueze R. N., Biotechnology and the Challenge of Property: Property Right in Dead Bodies, Body Parts, and GeneƟ c InformaƟ on, 
Ashgate Publishing, 2007, 13.

13 Taylor R., Human Property: Threat or Saviour?, Murdoch University Electronic Journal of Law, Vol. 9, №4 (December 2002), 8.

14 Bryant T. L., Sacrifi cing The Sacrifi ce or Animals: Legal Personhood for Animals, The Status of Animals as Property, and the Presumed 
Primacy of Humans, Rutgers University School of Law-Camden, Rutgers Law Journal, 2008, 247-248.

15 Shyam G., The moral status of animals: The world rethinks its posiƟ on, xelmisawvdomia: <hƩ ps://www.altlj.org/feature-arƟ -
cles/980-the-legal-status-of-animals-the-world-rethinks-its-posiƟ on>, nanaxia: 07.11.2019.

16 <hƩ ps://www.dw.com/en/dolphins-gain-unprecedented-protecƟ on-in-india/a-16834519>, nanaxia: 07.11.2019.

17 Fernandez A., Not Quite Property, Not Quite Persons: A ‘Quasi’ Approach for Nonhuman Animals, Canadian AssociaƟ on of Compara-
Ɵ ve and Contemporary Law, 2019, 6.

18 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 359-360, 362.

19 iqve, 359.
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mxolod maSin, rodesac ar arsebobs sxva gansxvavebuli regulacia.20 germaniis kanon-

mdeblobiT cxoveli ar warmoadgens nivTs. isini daculni arian specialuri aqtebiT. 
cxovelebis mimarT gamoiyeneba nivTebis mimarT moqmedi normebi imdenad, ramdenadac 

aRniSnuli Seesabameba cxovelis bunebas da maT dacvas.21 aRsaniSnavia, rom cxovelebis 

dacva konstituciur doneze aris aRiarebuli germaniis konstituciiT.22 

germaniis samoqalaqo kodeqsisgan gansxvavebiT, saqarTvelos samoqalaqo kodeqsi ar 

Seicavs Canawers cxovelis samarTlebriv statusTan mimarTebiT, Tumca samoqalaqo ko-

deqsis rigi muxlebis analizi cxadyofs, rom igi warmoadgens mflobelobis obieqts da 

iuridiuli fiqciis gziT gaTanabrebulia nivTTan, rac logikuria im pirobebSi, rodesac 

cxovelebi xelSekrulebis sagans warmoadgenen (mag. nasyidobis da Cuqebis xelSekrule-

bebisas).23 gasaziarebelia mosazreba, imis Sesaxeb, rom cxovelebze sakuTrebisa da mflob-

elobis arseboba SesaZlebelia aixsnas, im mizniT, rom isini konkretuli piris pasuxismge-

blobas mivakuTvnoT. 24 Tumca pirs am uflebebis ganxorcieleba mxolod SezRudulad 

SeuZlia,25 rac cxovelis uflebebis dacvas emsaxureba.
cxovelis qonebad aRiarebis mowinaaRmdegeebi miiCneven, rom cxovelis mesakuTres 

SesaZlebloba aqvs mis sakuTrebas moeqces ise, rogorc mas surs. Sesabamisad, fiqroben, 
rom cxovelebisaTvis sakuTrebis statusi didi zianis momtania, vinaidan ar arsebobs maT 

mimarT sastiki mopyrobis aRkveTis safuZveli.26 gamoTqmulia mosazreba, rom cxovelTa 

garkveuli saxeobebi unda iyvnen samarTlis subieqtebi da maT unda gaaCndeT adamianis 

msgavsi uflebebi, Tumca es ar gulisxmobs maTTvis adamianis yvela uflebebis miniWebas, 
es SesaZlebelia ganxorcieldes mxolod maTi SesaZleblobebidan gamomdinare.27 ramde-

nad revoluciuri aris idea mianiWo cxovels samarTlis subieqtis statusi?28 aRniSnuli 

sakiTxi mecnierebis mxridan mudmivi diskusiis sagans warmoadgens da swored amis Sede-

gia cxovelis samarTlebrivi statusis mimarT arsebuli gansxvavebuli midgomebi.

2. cxovelis kerZo-samarTlebrivi urTierTobis obieqtad miCnevis 
moraluri mxare 

cxovelis samarTlebrivi statusis gansazRvra moralur aspeqtebsac moicavs, Sesa-
bamisad, sakiTxis regulirebisas mniSvnelovania swori zRvris gavleba samarTalsa da 

20 Allgemeines bürgerliches Gesetzbuch (Civil Code of Austria), §285a xelmisawvdomia: <hƩ ps://www.ris.bka.gv.at/GeltendeFas-
sung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10001622>.

21 Burgerliches Gesetzbuch (Civil Code of German) § 90a; Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and 
Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 359.

22 Germany ConsƟ tuƟ on (The Basic Law (Grundgesetz)), adopted on 23 May, 1949, ArƟ cle 20a.

23 Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomcemloba „samarTali“, Tb., 2011. 143. 

24 zarandia T., sanivTo samarTali, meore gamocema, gamomcemloba „meridiani“, Tb., 2019, 87. 

25 Wolf, Wellenhofer, Sachenrecht, München, 2007, §467,12. nanaxia: zarandia T., sanivTo samarTali, meore gamocema, 
gamomcemloba „meridiani“, Tb., 2019, 87.

26 Sunstein C. R., Martha C. Nussbaum, Animal Rights: Current Debates and New DirecƟ ons, Oxford University Press, New York, 2004, 11.

27 iqve, 11.

28 Tudor S., Some ImplicaƟ ons for Legal Personhood of Extending Legal Rights to Non-Human Animals, Australian Journal of Legal Phi-
losophy, 2010, 134. 
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moralur Rirebulebebs Soris.29 iuridiuli samyaro ver Tanxmdeba cxovelis erTian 

samarTlebriv statussa da cxovelis uflebebis gansazRvraze, rac mravali mizeziT 

SeiZleba aixsnas. zemoaRniSnuli ori sakiTxi erTmaneTTan mWidrodaa dakavSirebuli, 
vinaidan pirobiTad cxovels mianiWo Rirseba, Tu mas samarTlis obieqtad ganvixilavT 

moralurad gaumarTlebelia. davis sagans warmoadgens da vfiqrob, sruliad marTebu-

lad, ramdenad gonivrulia cxovels, rogorc cocxal arsebasa da sxva nivTebs gaaCndeT 

erTi da igive samarTlebrivi statusi, Tumca mxolod cxoveli warmoadgendes ufle-

bebiT, maT Soris Rirsebi dacul obieqts.
cxovelis samarTlis obieqtad miCnevis mTavari damabrkolebelia is garemoeba, rom 

cxoveli cocxali arsebaa, romelsac Seswevs tkivilis gancdisa da damoukideblad moq-

medebis unari. swored es garemoeba warmoSobs cxovelis keTildReobis uzrunvelyofis 

mizniT, progresuli nabijebis gadacemis aucileblobas.
swored cxovelis gansxvavebulobam da, amavdroulad, misma garkveulwilma msgavsebam 

adamianTan ganapiroba iuridiuli samyaros mier cxovelTa uflebebis aRiareba. „cxovel-

Ta uflebebis msoflio deklaracia“30 aRiarebs cxovels, rogorc cocxal arsebas, ro-

melsac gaaCnia garkveuli uflebebi, maT Soris ufleba moepyran pativiscemiT, iarsebos 

biologiuri wonasworobis pirobebSi, ar moepyran sastikad da sxv. 
istoriulad cxoveli ganixileba nivTad, romelsac adamiani iyenebs sakuTari in-

teresebis dasakmayofileblad. istoriuli midgomebze uaris Tqmis Semaferxebel gare-

moebad moraluri mxare unda miviCnioT, rodesac sazogadoebas moralze dafuZnebiT 

uWirs siaxleebis miReba da dakanoneba.31 msgavs gamowvevas vxvdebiT araerTi sakiTxis 

regulirebisas, maT Soris adamianis sxeulis organoebis sakuTrebis uflebis obieqtad 

miCnevis sakiTxis ganxilvisas. kerZod, am SemTxvevaSic aqtualuria istoriuli realoba, 
rac wlebis ganmavlobaSi aseTad iyo miRebuli da aRiarebuli, Tumca meore mxriv, sax-

ezea realoba, teqnologiuri da sazogadoebrivi Sexedulebebis cvlilebebi, romelic 

bevr aqamde damkvidrebuli Sexedulebis sisworesa Tu marTebulobaze dagvafiqrebs da 

moiTxovs garkveuli sakiTxebis gadaxedvasa da maT gonivrulobaze msjelobas. Sesabamis-
ad, gasaziarebeli mosazreba, romlis Tanaxmadac, cxoveli miCneuli iqneba adamianisagan 

gasxvavebuli samarTlebrivi statusis mqone arsebad, sanam Cven warmovidgenT mas aseTad.32

3. cxoveli, rogorc uflebebis matarebeli da misi mniSvneloba 
samarTlebrivi statusis gansazRvrisas 

XX saukunidan moyolebuli aqtiurad daiwyo cxovelTa uflebebze saubari, ramac 

moicva politikuri da samarTlebrivi sivrce, Tumca dRemde bevri adamiani miiCnevs, rom 

cxovelis uflebebi daujerebelia. germaneli filosofosi imanuel kanti miiCnevda, rom 

cxoveli adamianis instrumentia, romelTa dacva xorcieldeba adamianebis interesebi-

saTvis.33 
samarTlis subieqtis mier cxovelisaTvis zianis miyeneba, danaSaulis specifikis Sesa-

29 Paliwoda P., Bartlomiej Bak, Legal Dereifi caƟ on of Animals – The Polish Experience, Zeszyty Naukowe WSFiP Nr 2/2015, 110. 

30 miRebulia 1977 wlis 23 seqtembers cxovelTa uflebebis saerTaSoriso ligis mier.

31 Adams W. A., Human Subjects and Animal Objects: Animals as “Other” in Law, Journal of Animal Law & Ethics Vol.3, 2009, 31-33.

32 iqve, 51.

33 Sunstein C. R., Martha C. Nussbaum, Animal Rights: Current Debates and New DirecƟ ons, Oxford University Press, New York, 2004, 3. 
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bamisad, warmoadgens sisxlis samarTlebriv danaSauls an administraciul gadacdomas. 
aRniSnuli migviTiTebs piris valdebulebaze _ ar moeqces cxovels kanonis moTxovnebis 

sawinaaRmdegod, rac Tavis mxriv gulisxmobs cxovelisaTvis garkveuli uflebis mini-

Webas - daculi iyos zianis miyenebisgan. aRniSnulidan gamomdinare, logikurad Cndeba 

kiTxva _ aris Tu ara es da kanoniT gansazRvruli cxovelis sxva uflebebi sakmarisi 

imisaTvis, rom cxoveli aRiarebuli iqnes samarTlis subieqtad.34 
aRniSnul ideas upirispirdebian mosazrebiT, romlis Tanaxmadac, samarTlis subi-

eqtad aRiarebisaTvis aucilebelia Sesabamis arsebas gaaCndes unari gaacnobieros misi 

uflebebi da imoqmedos am uflebebis Sesabamisad. amasTan, cxovels, gansxvavebiT ada-

mianebisagan, ar gaaCnia gonebrivi SesaZleblobebi ganasxvavos erTmaneTisagan swori da 

araswori qmedeba. es mosazreba ar aris miCneuli, im mecnierebis mier myar argumentad, 

cxovelis samarTlis subieqtis cnebidan gamoricxvisTvis, romlebic mxars uWeren cxove-

lis samarTlebrivi mdgomareobis gaZlierebis.35 isini am mosazrebas upirispirdebian ar-

gumentiT, romlis Tanaxmadac, rodesac adamiani moklebulia SesaZleblobas janmrTelo-

bis mdgomareobis gamo gaiazros sakuTari uflebebi da damoukideblad ganaxorcielos 

isini, es garemoeba ar miiCneva, adamianis SemTxvevaSi, samarTlis subieqtad aRiarebis 

xelSemSlel garemoebad, maSin, rodesac, cxovelis SemTxvevaSi, es garemoeba garkveul-

wilad xelSemSleli faqtoria cxovelis samarTlis subieqtad aRiarebisTvis.36 
SesaZlebelia Tu ara cxoveli iyos samarTlis subieqti maSin, roca mas ar gaaCnia 

samarTlebrivi valdebulebebi? samarTlis subieqts, uflebaunarianobis SeZenis mo-

mentidan, gaaCnia samoqalaqo uflebebi da valdebulebebi. Sesabamisad, is matarebelia 

ara mxolod uflebebis, aramed warmoeSoba valdebulebebi, maT Soris pativi sces sxvis 

uflebebs, gansxvavebiT cxovelebisagan, romelTac ar gaaCniaT samarTlebrivi da sxva 

moraluri valdebulebebi. am mxriv sainteresoa monebis mdgomareoba, romlebsac gaaCn-

daT mxolod valdebulebebi da ara uflebebi. isini ganixilebodnen maTi mesakuTris 

sakuTrebad,37 Tumca dRes monebis mdgomareobis gamoyeneba dasabuTebisTvis aragonivru-

lad unda iqnes miCneuli.
adamiansa da cxovels Soris gansxvaveba maT saxeobebs Soris gansxvavebaSi mdgomare-

obs, ris gamoc cxoveli ar miiCneva adamianis msgavs arsebad da, Sesabamisad, samarTlis 

subieqtad, Tumca miiCneva, rom es argumenti ar pasuxobs kiTxvas, ratom aris cxoveli 

qoneba. 38

zemoaRniSnuli msjelobidan gamomdinare, miCneulia, rom cxovelTa uflebebis aR-

iarebisaken mimarTuli moZraoba ver daeweva adamianis uflebebs da am mimarTulebiT 

garkveuli ierarqiuli xarvezi yovelTvis iarsebebs, vinaidan kanonebi Seqmnilia up-

irvelesad da eqskluziurad adamianebisaTvis. adamianebisa da cxovelebis uflebebis 

daaxloebis paralelurad ki, am procesis damkvirveblebi xedaven risks im safuZvlis 

gaqrobis, risTvisac Seiqmna cxoveli. rogorc isini acxadeben - cxoveli Seiqmna adamianis 

34 Tudor S., Some ImplicaƟ ons for Legal Personhood of Extending Legal Rights to Non-Human Animals, Australian Journal of Legal Phi-
losophy, 2010, 135.

35 Adams W. A., Human Subjects and Animal Objects: Animals as “Other” in Law, Journal of Animal Law & Ethics Vol.3, 2009, 50.

36 Tudor S., Some ImplicaƟ ons for Legal Personhood of Extending Legal Rights to Non-Human Animals, Australian Journal of Legal Phi-
losophy, 2010, 135-136.

37 Tudor S., Some ImplicaƟ ons for Legal Personhood of Extending Legal Rights to Non-Human Animals, Australian Journal of Legal Phi-
losophy, 2010, 134 -137.

38 Adams W. A., Human Subjects and Animal Objects: Animals as “Other” in Law, Jurnal of Animal Law & Ethics, Vol.3, 2009, 36.
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saWiroebibisaTvis.39

cxovelis samarTlis subieqtis kategorias mikuTvnebis mniSvneloba SegviZlia davi-

naxoT, rogorc saSualeba cxovelis dasacavad, rac sazogadoebis wevrebs metad daaval-

debulebs moepyran cxovels pativiscemiT da Sedegad cxoveli uzrunvelyofili iqneba 

ufro meti dacvis meqanizmebiT, vidre is dRes aris.40 SesaZloa saWiro gaxdes identifi-

cireba, romeli cxovelis interesi imsaxurebs samarTliT dacvas da romeli cxovelis 

interesi unda iqnes ukeTesi gaTvaliswinebuli. magaliTad, iuristebi amtkiceben, rom 

Sinpanzeebi, iseve rogorc adamianebi, socialuri arsebebi arian, romlebic gamoirCevian 

emociurobiT da izolaciaSi yofnisas ganicdian tkivils.41 am garemoebebze miTiTebiT, 

isini yuradRebas amaxvileben, Tu ramdenad mniSvnelovania Simpanzeebis msgavsi arsebebis 

interesebis uzrunvelsayofad, qmediTi da progresuli nabijebi gadaidgas. faqtia, cx-

ovelis uflebebis aRiareba sazogadoebis mxridan etapobrivad xdeba, risi Sedegic unda 

iyos cxovelis samarTlebriv statusze msjeloba - aRiareba, rom cxoveli ar aris nivTi. 

4. cxovelis uflebebi da maTi mimarTeba Rirsebis uflebasTan

yvela cocxali arseba erTi warmoSobisaa da maT Soris gansxvaveba saxeobaTa evo-

luciis procesSi Camoyalibda. yvela cocxal arsebas gaaCnia bunebrivi uflebebi da 

nervuli sistemis mqone nebismier cxovels gaaCnia garkveuli uflebebi - gacxadebulia 

cxovelTa uflebebis msoflio deklaraciis preambulaSi.42 zemoaRniSnuli deklaracia 

ganamtkicebs cxovelTa uflebebs, amasTan saxelmwifoebs cxovelis samarTlebrivi sta-

tusisa da uflebebis Sidasaxelmwifoebrivi aqtebiT regulirebisaken miuTiTebs. 
cxovelis uflebebis aRiarebis paralelurad Cndeba kiTxva, is qmedebebi, romelic 

dRes xorcieldeba cxovelis mimarT, ramdenad gamarTlebulia da xom ar ewinaaRmdege-

ba cxovelTa uflebebs, kerZod, dasaSvebia Tu ara cxovelebze eqsperimentis Catareba, 
cxovelebis monawileoba gasarTob RonisZiebebSi, maTi mokvla an gamravleba, cxovelis 

bewvisagan samosis damzadeba, maTze nadiroba da sxv. 
cxovelis uflebebze saubrisas yuradReba gamaxvilebulia Semdeg uflebebze: yvela 

cxovels ufleba aqvs moepyran pativiscemiT, gareul cxovelebs aqvT ufleba sakuTar 

bunebriv garemoSi (xmeleTze, wyalsa Tu haerSi) iyvnen Tavisufalni, cxovelebi, rom-

lebic gamoiyenebian samuSaos Sesasruleblad, maTi samuSao datvirTva unda gagrZeldes 

gonivruli xangZlivobis farglebSi, amasTan uzrunvelyofili unda iyos maTi kveba da 

dasveneba, cxovelebis sakveb produqtad gamravleba, transportireba, amasTan mokvla 

unda ganxorcieldes maTTvis tanjvis miyenebis gareSe da sxv. gavrcelebuli mosazrebiT, 
cxovelebs gaaCniaT uflebebi im gagebiT, rom moxdes maTi tanjvisgan dacva, kerZod, 

cxovelebi ar unda iyvnen adamianis mxridan iseTi gamoyenebis obieqti da maTze ar unda 

xorcieldebodes iseTi kontroli, romelic cxovelisaTvis tanjvis momtani iqneba. rac 

Tavis mxriv SesaZlebelia iTvaliswinebdes cxovelebis erTgvari avtonomiis aRiarebas. 
aRniSnuli poziciis momxreebi mxars uWeren ideas cxovelebma SeZlon sakuTari arCev-

39 Boyle B., Free Tilly?: Legal Personhood for Animals and the IntersecƟ onality of the Civil & Animal Rights Movements, Indiana Journal 
of Law and Social Equality, Volume 4, Issue 2, 2016, 181.

40 Bryant T. L, Sacrifi cing The Sacrifi ce or Animals: Legal Personhood for Animals, The Status of Animals as Property, and the Presumed 
Primacy of Humans, Rutgers University School of Law-Camden, Rutgers Law Journal, 2008, 252.

41 iqve, 253, 270.

42 ix. <hƩ p://www.esdaw.eu/unesco.html>.
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anis gakeTeba, adamianis kontrolisagan damoukideblad. Tumca rTulad warmosadgenia 

aRniSnuli midgomis gavrceleba yvela cxovelze. gareul cxovelebis mimarT msgavsi 

midgomis gavrcelebis Sedegi SeiZleba iyos, velur cxovelebze nadirobis an nebismieri 

formiT datyvevebis akrZalva.43

termini „Rirseba“ warmodgeba laTinuri sitvisagan „decus“ da niSnavs gansakuTrebu-

lobas, pativiscemas, brwyinvalebas.44 Rirsebis gansakuTrebuloba imaSi mdgomareobs, rom 

is uflebaze metia, vinaidan Rirseba yvela sxva ZiriTadi uflebis safuZvelia.45 Rirsebis 

uflebiT daculia adamiani, Sesabamisad, saxelmwifos negatiur valdebulebas warmoad-

gens ar dauSvas adamianis wameba, araadamianuri an damamcirebeli mopyroba, araadamianu-

ri an damamcirebeli sasjelis gamoyeneba.46 Rirseba moiTxovs, rom maT, visac Rirseba 

gaaCniaT unda moepyron saTanadod, anu pativiscemiT.47 Sesabamisad, cxovelis Rirsebis 

aRiarebis SemTxvevaSi, cxovels Seeqmneba misi uflebebis dacvis ufro maRali garantia. 
cxovelis Rirsebaze msjelobisas yuradReba gamaxvilebulia aRiarebis xelSemSlel 

faqtorebze, kerZod gansxvavebiT cxovelebisagan, adamianebs gacnobierebuli aqvT maTi 

uflebebi da amasTan, is valdebuleba, rom imoqmedon sazogadoebaSi moraluri Rire-

bulebebis Sesabamisad, ise rom ar Selaxon sxva adamianebis uflebebi, maT Soris maTi 

Rirseba. cxovelis uflebebis aRiareba xorcieldeba sazogadoebis wevrebis mier, Tumca 

cxovels ar Seswevs unari gaiazros sxva cxovelis uflebebi da pativi sces maT, rogorc 

kanoniT gansazRvrul uflebas. Sesabamisad, ramdenad gamarTlebulia adamianebis mier 

cxovelis Rirsebis aRiareba, maSin, roca TviT cxovelma ar icis, rom is am uflebiT 

dacvis obieqtia da misi aRiareba mxolod sazogadoebis wevrebis mxridan SesaZlebelia 

ganxorcieldes. Tumca Rirsebis ufleba dakavSirebuli ar aris Rirsebis SegrZnebis Sesa-

ZleblobasTan.48 Sesabamisad, cxovelis mier misi Rirsebis ar codna, naklebad dasabuTeb-

ulad unda iqnes miCneuli am uflebis gavrcelebisaTvis.
arsebobs mosazreba, rom cxovelis Rirsebis aRiarebis xelSemSleli garemoebas war-

moadgens is faqtic, rom cxovelis moqmedeba gansxvavebiT adamianisagan ar warmoadgens 

mizanmimarTul qmedebas. Tumca cxovels Seswevs unari ganicados tkivili, aqvs saWiroe-

bebisa da survilebis gancdis unari. Sesabamisad, misi moqmedebebic ganpirobebulia da 

xorcieldeba garkveuli mizniT, magaliTad, rodesac cxoveli midis mdinaris napiras 

wylis dasalevad. Tumca miCneulia, rom cxovelebs adamianisagan gansxvavebiT ar gaaCniaT 

gacnobierebuli azrebi, romelic gulisxmobs „me axla amas vakeTeb, imisaTvis rom mivaR-

wios es da es“.49 Sesabamisad, yuradReba gamaxvilebulia im garemoebaze, rom cxovelebi 

ar arian iseTive gonieri arsebebi, rogorc, adamianebi, imisaTvis, rom maT mivaniWoT 

43 Sunstein C. R., Martha C. Nussbaum, Animal Rights: Current Debates and New DirecƟ ons, Oxford University Press, New York, 2004, 7.

44 Lebech M., What is Human Dignity? Maynooth Philosophical Papers, Maynooth, 2004, 55-56. nanaxia: biWia m., Rirsebis saja-

rosamarTlebrivi cnebis moculoba, marTlmsajuleba da kanoni №4(43), Tb., 2014, 43.

45 ssip - ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetSi 2019 wlis 25 noembers gamarTul 

konferenciaze „cxovelTa samarTlebrivi dacvis“ farglebSi, profesor besarion zoiZis mier moxsenebis far-

glebSi.

46 saqarTvelos konstituciis me-9 muxlis me-2 punqti.

47 Zuolo F., Dignity and animals. Does it make sense to apply the concept of dignity to all senƟ ent beings?, Ethical Theory and 
Moral PracƟ ce, Forthcoming, 2016, 7.

48 kublaSvili k., ZiriTadi uflebebi, gamomcemloba jisiai, Tb., 2008, 88.

49 Duncan C., Animal Dignity, 2-3. xelmisawvdomia: hƩ ps://faculty.ithaca.edu/cduncan/docs/web_papers/animaldignity/ nanaxia: 
16.11.2019. 
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Rirseba.
gaumarTleblad aris miCneuli adamianebisa da cxovelebis mniSvnelovnad gansxvaveba 

erTmaneTisagan mgrZnobelobis xarisxis mixedviT, rac gaamarTlebda cxovelebisaTvis 

tkivilis miyenebas.50 
miCneulia, rom maT, visac cxovelebis keTildReobis sjeraT, maT cxovelebis ufle-

bebisac sjeraT, rac upirveles yovlisa gulisxmobs maT dacvas tanjvisagan.51 aRniSnuli 

sakiTxi ki gansakuTrebiT mniSvnelovania cxovelis gamoyenebis marTebulobaze msjelo-

bisas cirkebSi, zooparkebSi, soflis meurneobaSi, nadirobasa da samecniero eqsperimen-

tebSi, vinaidan msgavsi aqtivobebi iwvevs cxovelisaTvis tkivilis miyenebas.52 aRsaniSnavia, 
rom naklebi intesivobis RonisZiebebi, romlebic mxolod droebiT xasiaTs atarebs da 

ar iwvevs adamianis damcirebas, ar iwvevs Rirsebis uflebis xelyofas. Sesabamisad, yovel 

konkretul SemTxvevaSi SesaZlebelia Sefasebis sagans warmoadgendes cxovelis SemTx-

vevaSi adamianis qmedeba cxovelis mimarT misTvis damaxasiaTebeli sxvadasxva faqtore-

bis, maT Soris qmedebis intensivobis gaTvaliswinebiT ramdenad iwvevs Rirsebis uflebis 

xelyofas.53 Rirsebis uflebis gansakuTrebuli mniSvneloba ikveTeba imaSi, rom mas aqvs 

rogorc damcavi funqcia, aseve „aqtiuri statusic“, rac saxelmwifos avaldebulebs 

elementaruli samarTlebrivi Tanasworobis uzrunvelyofas.54 saxelmwifom erTi mxriv 

pativi unda sces Sesabamisi subieqtis Rirsebis uflebas da meore mxriv, daicvas igi. 
rac gulisxmobs iseT saxelmwifos Camoyalibebas, sadac daculi iqneba piris Rirse-

bis ufleba. Sesabamisad, mniSvnelovania Sefasdes, adamianebis mier cxovelis sxvadasxva 

daniSnulebiT gamoyenebisas ra riski SeiZleba arsebobdes maTi uflebebis xelyofis. am 
mizniT naSromSi ganxiluli iqneba cxovelis samecniero eqsperimentebsa da komerciul 

RonisZiebebSi gamoyenebis marTebuloba.

5. cxovelis gamoyeneba eqsperimentisaTvis

cxovelis Rirsebis sakiTxi, gansakuTrebul mniSvnelobas iZens eqsperimentis dros, 
rodesac samecniero cdis Catarebis obieqts cxoveli warmoadgens. cxovelze eqsperi-

mentis Catarebis mizani umravles SemTxvevaSi adamianis sicocxlis gadarCena da jan-

mrTelobis SenarCunebaa, Tumca gasaTvaliswinebelia cxovelis interesi daculi iqnes 

tkivilis miyenebisgan. 
cxovelze eqsperimentis Catarebis SesaZleblobas icnobs mravali qveynis kanonmde-

bloba, garkveuli SezRudvebiT. XIX saukuneSi inglissa da amerikaSi daiwyo aqtiuri kam-

pania, romlis mizans warmoadgenda akrZaluliyo cxovelis gamoyeneba samecniero cdeb-

Si, radgan samedicino dawesebulebis mxridan xSirad xdeboda cxovelis gamoyeneba im 

meTodebiT, romelic cxovelebisaTvis momakvdinebeli xasiaTis iyo da iwvevda maTTvis 

50 Francione G. L. & Garner R., The Animal Rights Debate: AboliƟ on or RegulaƟ on?, 2010, 1-4. nanaxia: Becky Boyle, Free Tilly?: Legal 
Personhood for Animals and the IntersecƟ onality of the Civil & Animal Rights Movements, Indiana Journal of Law and Social Equality, 
Volume 4, Issue 2, 2016, 175.

51 Sunstein C. R., Nussbaum M. C., Animal Rights: Current Debates and New DirecƟ ons, Oxford University Press, New York, 2004, 5.

52 iqve, 2004, 5.

53 kublaSvili k., ZiriTadi uflebebi, Tb., 2008, 91. 

54 iqve, 88.
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tkivilis miyenebas.55

maT visac cxovelebis uflebebis sjeraT, dauSveblad miaCniaT cxovelis gamoyeneba 

samedicino eqsperimentisaTvis. piter singeri miiCnevs, rom maimunebi, ZaRlebi, kate-

bi, maT Soris Tagvebi, SeiZleba warmoadgendnen metad gonier arsebebs, romelTac Se-

swevT unari gaanalizon maT irgvliv mimdinare movlenebi. Tumca zogadad miCneulia, 
rom adamians gaaCnia ufro maRali gonebrivi SesaZleblobebi, vidre cxovels.56 amasTan, 
cxovelebi mgrZnobiareni arian tkivils mimarT. Sesabamisad, mis mier gaumarTleblad 

aris miCneuli adamiansa da cxovels, rogorc cocxal arsebebs, epyrobodnen gansxvaveb-

ulad. kerZod, adamianis samedicino eqsperimentSi monawileoba miiCneodes misi Rirsebis 

Semlaxvel qmedebad, xolo cxovelis gamoyeneba samedicino eqsperimentisaTvis ganixile-

bodes marTlzomier moqmedebad.57 
cxovelTa uflebebis damcvelebi fiqroben, rom maTi mowinaaRmdegeebi egoistebi da 

sastikebi arian, romlebic brmad azrovneben. isini, ki vinc ewinaaRmdegebian cxovelTa 

uflebebs, Tvlian, rom damcvelebi fanatikosebi arian, romlebic adamianebis interesebs 

ugulebelyofen virTxebisa da Tagvebis gulisaTvis.58

Sveicariis kanonmdebloba miuxedavad imisa, rom aRiarebs cocxali arsebis Rirsebas, 
dasaSvebad miiCnevs cxovelze cdis Catarebas, Tumca awesebs garkveul SezRudvebs. cx-

ovelze cdis Catarebis dros gansakuTrebul mniSvnelobas aniWebs UlƟ ma RaƟ o-is princi-

pis dacvas. kerZod, cxovelze eqsperimentis Catareba gamowveuli unda iyos gansakuTre-

buli aucileblobiT,59 am dros mtkicebis tvirTi akisria mkvlevars.60

sainteresoa, niu-iorkis sasamarTlos mier ori Simpanzis saqmeze gamoTqmuli mosaz-

reba, saqme ganixileboda Simpanzeebis gaTavisuflebis moTxovniT, romlebic tyveobaSi 

imyofebodnen da maTze eqsperimenti tardeboda. mosamarTlem ar daakmayofila maTi ga-

Tavisuflebis moTxovna, Tumca aRniSna - samarTlis subieqti sulac aris aris adamianis 

sinonimi da rom „samarTlis subieqtis“ cneba yovelTvis iqneba ganxilvis sagani samar-

Tlis Teoritikosebisa da sasamarTloebis mier, rac dafuZnebuli iqneba aramxolod 

semantikaze, biologiasa da filosofiaze, aramed uflebebis sworad ganawilebaze.61

Sesabamisad, cxovelis samarTlebrivi statusis cvlilebebisa da maTi uflebebis aR-

iarebis paralelurad cxovelebis samedicino eqsperimentSi gamoyenebis akrZalva ganix-

ileba. calsaxaa, rom cxovelis uflebebisa da Rirsebis aRiarebis logikuri Sedegi maTi 

samedicino cdisaTvis gamoyenebis akrZalva unda iyos. Tumca saeWvoa - adamianebma saku-

Tar interesebze win cxovelis interesi daayenon, vinaidan, swored adamianis interesebis 

uzrunvelsayofad tardeba umetes SemTxvevaSi samecniero cdebi. 
55 Boyle B., Free Tilly?: Legal Personhood for Animals and the IntersecƟ onality of the Civil & Animal Rights Movements, Indiana 
Journal of Law and Social Equality, Volume 4, Issue 2, 2016, 171-172.

56 Wendy A. Adams, Human Subjects and Animal Objects: Animals as “Other” in Law, Jurnal of Animal Law & Ethics, Vol.3, 2009, 
38.

57 Singer P., Animal LiberaƟ on, 2nd ed. 2001, p. 3 and p. 11 nanaxia: Wendy A. Adams, Human Subjects and Animal Objects: Animals 
as “Other” in Law, Journal of Animal Law & Ethics Vol. 3, 2009, 37-38.

58 Sunstein C. R., Nussbaum M. C., Animal Rights: Current Debates and New DirecƟ ons, Oxford University Press, New York, 2004, 4. 

59 Bolliger G., Güterabwägung im Tierversuch Aus Rechtlicher Sicht, 9. nanaxia: Bolliger G., Legal ProtecƟ on of Animal Dignity in Swit-
zerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 382.

60 Krepper P., Tierwürde im Recht – am Beispiel von Tierversuchen, 2010, 313. nanaxia: Bolliger G., Legal ProtecƟ on of Animal Dignity 
in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 383.

61 Boyle B., Free Tilly?: Legal Personhood for Animals and the IntersecƟ onality of the Civil & Animal Rights Movements, Indiana Journal 
of Law and Social Equality, Volume 4, Issue 2, 2016, 189.
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6. cxovelis gamoyenebis mizanSewoniloba komerciuli mizniT 
gasarTob RonisZiebebSi 

cxoveli komerciuli mizniT gamoiyeneba cirkebSi, zooparkebSi, delfinariumSi, sxva-
dasxva parkebsa da RonisZiebebSi, ra drosac arsebobs cxovelTa uflebebis gansakuTre-

biT maRali riskiT xelyofis safrTxe.62

cxovelTa Tavisuflebis SezRudvis erT-erTi aSkara gamoxatulebad zooparkebisa 

da cirkebis, aseve msgavsi tipis dawesebulebebis arseboba miiCneva. maTi arsebobiT ada-

mianebi TiTqos vaRiarebT, rom eTika ar aris CvenTvis imdenad mniSvnelovani, rom vimo-

qmedoT gansxvavebulad. viazrebT, rom cxovelebs vayenebT fizikur tkivils, Tumca ar 

vwyvetT aseT moqmedebebs.63 cxoveli, rodesac imyofeba Ria an daxurul sivrceSi, misi 
bunebrivi garemosagan gansxvavebul pirobebSi, moklebulia SesaZleblobas SeuzRudavad 

ganaxorcielos misTvis damaxasiaTebeli bunebrivi qcevebi. amasTan, gasaTvaliswinebelia 

am RonisZiebaSi monawile adamianebis qcevac, maTma argonivrulma qmedebam SesaZlebelia 

gamoiwvios cxovelisTvis tkivilis miyeneba. gansakuTrebiT es problema warmoCindeba ve-

luri cxovelebis SemTxvevaSi, tyveobaSi yofnisas sakmaod maRalia saxeobisaTvis damaxas-

iaTebeli specifikuri maxasiaTeblebis dakargvis SesaZlebloba. zogierTma qveyanam uari 

Tqva sacirko warmodgenebSi gareuli cxovelebis monawileobaze, xolo nawilma _ nawilo-

briv SezRuda (avstria, belgia, bulgareTi, dania, saberZneTi, kolumbia meqsika da sxv.).64 
miiCneva, rom zemoaRniSnuli problemis mogvarebis erT-erTi saSualeba SeiZleba 

iyos „cudi“ zooparkebis daxurva, romlebic ver akmayofileben standartebs cxovelTa 

keTildReobis uzrunvelyofis kuTxiT. amasTan garkveuli cxovelTa saxeobebis mimarT 

arsebobs mosazreba, rom isini verasdros ganaxorcieleben warmatebiT maTi saxeobisTvis 

damaxasiaTeben qcevebs zooparkSi, amitom isini saerTod ar unda iyvnen gamofenilni (mag.
spiloebi, daTvebi, mglebi, veSapebi, delfinebi, Simpanzeebi, orangutanebi, lomebi, vefx-

vebi da sxv.).65 saxeobebisa da populaciebis daxmareba Zalian mniSvnelovania. „kargi“ zoo-

parkebi da akvariumebi xels uwyoben saxeobebs konservaciis TvalsazrisiT. aSkaraa, rom 

garkveuli saxeeobis cxovelebi da es gansakuTrebiT exeba velur cxovelebs, magaliTad, 

polaruli daTvi ver gamodgeba zooparkisaTvis, vinaidan mas esaWiroeba gansakuTrebuli 

klimaturi pirobebi arsebobisaTvis da nebismieri sxvagvari garemo, sadac is SeiZleba 

iZulebis wesiT moTavsdes, aris misTvis saziano da unda miCneul iqnes misi uflebebis 

xelyofad.66

2012 wels kaliforniis samxreT olqis sasamarTlom ganixila saqme Tilikum v. SeaWorld, 
romelic Seexeboda cxovelis samarTlebriv dacvas, kerZod, 5 veSapis gaTavisuflebas 

gasarTobi parkidan, romlebic daibadnen velur bunebaSi, Tumca Semdgom isini daiWires 

gasarTob RonisZiebebSi gamosayeneblad. maTi gaTavisuflebis momxreebi acxadebdnen, 
rom veSapebi iZulebiT Sromobdnen, rac unda miCneuliyo monobad. es iyo saintereso 

62 Pierce J. and Bekoff  M., A Postzoo Future: Why Welfare Fails Animals in Zoos, Journal of Applies Animal Welfare Science, 2018, VOL. 
21, № S1, 43.

63 iqve, 43-45.

64 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 386-388.

65 Pierce J. and Bekoff  M., A Postzoo Future: Why Welfare Fails Animals in Zoos, Journal of Applies Animal Welfare Science, 2018, Vol. 
21, № S1, 45.

66 Kagan R., Allard S. & Carter S., What Is the Future for Zoos and Aquariums?, Journal of Applied Animal Welfare Science, 21: sup1, 
2018, 67.
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precendenti, rodesac msjelobis sagans warmoadgenda monobis akrZalva eqskluziurad 

miemarTeba mxolod adamians Tu cxovelesac. sasamarTlom daadgina, rom monobis akrZal-

va exeba mxolod adamianebs da cxovelze ver gavrceldeboda Sesabamisi norma.67

yovelive zemoaRniSnulidan gamomdinare, naTelia, rom cxoveli unda imyofebodes 

iseT garemoSi, romelic uzrunvelyofs ara mis gadarCenas, aramed misi arsebobisaTvis 

saukeTeso garemos, rac Tavis mxriv gulisxmobs misi arsebobisaTvis safrTxis ararse-

bobas da amasTan, SeuzRudavad saxeobisaTvis damaxasiaTebeli qcevebis gamovlenis Ses-

aZleblobas. Sesabamisad, cxovelTa keTildReobis uzrunvelyofisaTvis aucilebelia 

arsebobdes cxovelebis fizikuri, socialuri da fsiqologiuri moTxovnebis komulaci-

urad dakmayofilebis SesaZlebloba.68 

7. cxovelis Rirsebis ufleba Sveicaruli samarTlis mixedviT

Sveicariis konfederacia unikaluria msoflioSi, romelmac konstituciur doneze 

1992 wels aRiara da icavs ara mxolod adamianis, aramed cocxali arsebebis Rirsebas.69 
ufro mogvianebiT, 2008 wels, ki cxovelTa Rirsebis dacvas xazi gaesva cxovelTa keTil-

dReobis aqtiT (AWA). aRniSnuli sakanonmdeblo daTqmebi, gansakuTrebiT ki konstituci-

ur doneze, emsaxureba cxovelis gansakuTrebuli mniSvnelobis aRiarebasa da misi dacvis 

sakanonmdeblo aqtiT regulirebis mniSvnelobas. 
sakanonmdeblo cvlilebebis miuxedavad, romlis mizans warmoadgenda cxovelis gan-

sakuTrebuli rolis aRiareba da misi interesebis dacva, mniSvnelovani winsvla cxovel-

Ta uflebebis dacvis mimarTulebiT praqtikaSi ar dafiqsirebula. kvlavac grZeldeba 

cxovelTa eqspluatacia da maTi gamoyeneba im gzebiT, romelic cxovelis Rirsebis Sem-

laxvelad SeiZleba iqnes miCneuli.70

Sveicariis konfederaciis konstituciiT gansazRvrulia cxovelebisgan, mcenareebi-

sa da sxva organizmebisgan miRebuli reproduqciuli da genetikuri masalis gamoyenebis 

regulireba, ra drosac mxedvelobaSi unda iqnes miRebuli cocxali arsebebis Rirseba, 
rogorc adamianebis, ise cxovelebisa da garemos usafrTxoeba da cxovelTa da mcenare-

Ta saxeobebis genetikuri mravalferovnebis dacva.71 
Sveicariis doqtrinis Tanaxmad, „cocxal arsebaSi“ moiazreba cxovelebi, mcenaree-

bi da zogierTi sxva organizmebi, magaliTad baqteria da sxv. amasTan aRsaniSnavia, rom 

cxovelebis mimarT arsebobs erTnairi midgoma, miuxedavad maTi zoologiuri klasifik-

aciisa da TiToeuli maTgans gaaCnia Rirseba. Tumca 1992 wlidan moyolebuli arsebobs 

mwvave diskusia Tu vin igulisxmeba cocxal arsebaSi da visze vrceldeba Rirsebis ufle-

ba.72 
67 Boyle B., Free Tilly?: Legal Personhood for Animals and the IntersecƟ onality of the Civil & Animal Rights Movements, Indiana Journal 
of Law and Social Equality, Volume 4, Issue 2, 2016, 169.
68 Kagan R., Allard S. & Carter S., What Is the Future for Zoos and Aquariums?, Journal of Applied Animal Welfare Science, 21: sup1, 
2018, 60. 
69 Gerristsen V., Animal Welfare in Switzerland _ ConsƟ tuƟ onal Aim, Social Commitment and a Major Challenge, Global J. Animal L. 1, 
1-2 (Jan. 2013) nanaxia: Gieri Bolliger, Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess 
JurisƟ sche Medien AG; 1st ediƟ on, 2016, 313.
70 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 314. 
71 Federal ConsƟ tuƟ on of the Swiss ConfederaƟ on, ArƟ cle 120 Paragraph 2. 

72 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 327-328.
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8. cxovelisa da adamianis Rirsebis Sedareba

Rirseba adamianis upirobo uflebas warmoadgens da yvela adamians absolitur da 

SeuzRudav dacvas aniWebs. amasTan, Rirsebis ufleba subieqts aniWebs damoukideblobas 

da Tavisuflebas.73 mniSvnelovania Sefasdes „Rirsebis uflebis“ Sinaarsi msgavsia cxov-

elisa da adamianis SemTxvevaSi, Tu maT Soris arsebobs Sinaarsobrivi gansxvaveba. 
gansxvavebiT cxovelis Rirsebisagan, adamianis Rirseba SveicariaSi erTxmad aRiares, 

ufro metic, 1992 wels konstituciiT adamianis Rirsebis aRiarebamde sasamarTlo gad-

awyvetilebebSi uTiTebda adamianis Rirsebis uflebaze.74

gansxvavebiT sxva uflebebisagan, Rirsebis xelyofa dauSvebelia da kanoni amgvar 

SesaZleblobas ar iTvaliswinebs.75 miuxedavad amisa, Sveicariis doqtrinis Tanaxmad, 

gavrcelebulia mosazreba, romelic gansxvavebas cxovelisa da adamianis Rirsebas ufle-

bas Soris, kerZod, cxovelis Rirsebis SezRudvis SesaZleblobaSi xedavs, rodesac arse-

bobs ufro maRali interesi da SezRudva am interesis dacvis uzrunvelsayofad gamoi-

yeneba.76

SveicariaSi aRiareben ra cocxali arsebis Rirsebas, mecnierebi miiCneven, rom cocx-

ali arsebis Rirseba gansxvavebuli Sinaarsisa da datvirTvis matarebelia, Sesabamisad, 

is ar SeiZleba gaigivdes adamianis Rirsebis uflebasTan.77 amasTan arsebobs mosazreba, 
romlis Tanaxmadac cxovelebze Rirsebis uflebis gavrceleba SesaZloa moiTxovdes misi 

Sinaarsis Rrma formulirebas, radgan adamianis Rirsebis amJamindeli koncefciebi arae-

feqtianad jdeba cxovelebisTvis Rirsebis miniWebasTan.78

gamoTqmulia mosazreba, rom cxovelis Rirseba aris konstituciis zogadi principi79, 
romlis Sinaarsi gulisxmobs adamianis valdebulebas pativi sces da daicvas cxoveli, 
gansxvavebiT adamianis Rirsebis uflebisagan, romelic pirovnuli uflebaa da yvela sxva 

konstituciuri uflebis safuZvelia.80 
aRniSnulidan gamomdinare, Cndeba kiTxva _ ramdenad gonivrulia cxovelisa da adami-

anis mimarT termini Rirseba gamoiyenebodes, rogorc gansxvavebuli Sinaarsis ufleba?81 

es garemoeba dauSveblad aris miCneuli da gasaziarebelia pozicia, romlis Tanaxmadac, 

adamianisa da cocxali arsebis Rirseba unda gaaCndes saerTo samarTlebrivi mniSvnelo-

73 kublaSvili k., ZiriTadi uflebebi, gamomcemloba jisiai, Tb., 2008, 88.

74 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 329. 

75 iqve, 331-332.

76 Praetorius I. & Saladin P., Die Würde der Kreatur (Art. 24novies Abs. 3 BV), 1996, 62,91. nanaxia: Gieri Bolliger, Legal ProtecƟ on of 
Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 332.

77 Bolliger G., Legal ProtecƟ on of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 
1st ediƟ on, 2016, 330-332. 

78 Zuolo F., Dignity and animals. Does it make sense to apply the concept of dignity to all senƟ ent beings?, Ethical Theory and Moral 
PracƟ ce, Forthcoming, 2016, 4. 

79 Michel M., Die Würde der Kreatur und die Würde des Tieres im schweizerischen Recht. Eine StandortbesƟ mmung anlässlich der 
bundesgerichtlichen Rechtsprechung, Natur und Recht 2/2012, 102 ff ., 105. nanaxia: Bolliger G., Legal ProtecƟ on of Animal Dignity in 
Switzerland; Status Quo and Future PerspecƟ ves, 2016, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 331. 

80 Praetorius I. & Saladin P., Die Würde der Kreatur (Art. 24novies Abs. 3 BV), 1996, 86 da sxv. nanaxia: Bolliger G., Legal ProtecƟ on 
of Animal Dignity in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 331.

81 Engi L., Die Würde des Gewordenen und die Unverfügbarkeit der Tiere, 58. nanaxia: Bolliger G., Legal ProtecƟ on of Animal Dignity 
in Switzerland; Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 332.

gvanca xasia



203

kerZo  samarTlis  mimoxilva 

ba, romelic unda uzrunvelyofdes saerTo dacvis standarts cxovelisa da adamianis 

SemTxvevaSi,82 rac, rogorc vxedavT, praqtikul sirTulesa da gamowvevas warmoadgens.
Rirsebis ZiriTadi uflebiT daculi sfero vrceldeba absoliturad yvela adami-

anze,83 Sesabamisad Cndeba kiTxva _ Tu vaRiarebT cxovelis Rirsebas, gavrceldeba Tu ara 

es ufleba yvela cxovelze? Rirsebis uflebis yvela cxovelze gavrcelebas hyavs mowi-

naaRmdegeebi, Tumca es pozicia gasakviri ar aris im pirobebSi, rodesac cxovelis samar-

Tlis subieqtad aRiarebis SesaZlebloba mecnierebis garkveul nawils mxolod konk-

retuli saxeobebis SemTxvevaSi miaCniaT mizanSewonilad. aRniSnulis gaTvaliswinebiT, 

am sakiTxze msjelobac pirvel etapze SesaZloa mxolod garkveuli saxeobis cxovelebis 

mimarT iyos realisturia.

9. daskvna

saqarTvelos konstituciam mTavar Rirebulebad adamiani aRiara, amasTan adamianis 

Rirsebis84 xelSeuvaloba uzenaes Rirebulebad miiCnia da amiT adamianis Rirsebis absol-

itur xasiaTze gaakeTa aqcenti, radgan am uflebis SezRudva dauSvebelia, nebismieri 

garemoebis arsebobisas. Sesabamisad, saxelmwifos mxridan dauSvebelia iseTi qmedebis 

ganxorcieleba, romelic adamians, rogorc samarTlis obieqts warmoaCens da aseTi 

qmedebis konstituciur WrilSi gamarTlebis SesaZleblobasac ki ar iTvaliswinebs.85 
sakanonmdeblo doneze cxovelis gamijvna qonebisagan, rogorc aRiniSna, cxovelis 

samarTlebrivi statusis gansazRvra/regulireba, aseve saxelmwifosa da adamianebis mx-

ridan maTi uflebebis aRiareba, erT-erT aqtualur sakiTxad miiCneva da am sakiTxis 

mimarT arsebobs gansxvavebuli Sefasebebi. cxovelis samarTlis subieqtad aRiarebis xe-

lSemSlel erT-erT garemoebad eTikuri faqtori saxeldeba, vinaidan rTulia uaris Tqma 

imaze, rac aseTad iyo miRebuli mravali wlis ganmavlobaSi, Tumca, vfiqrob, rom saxel-

mwifoebis mxridan arsebobs mzaoba cxovelis qonebis cnebidan gamoyofisa da misi „gansx-
vavebulobis“ sakanonmdeblo doneze aRiarebis. SesaZlebelia, saxelmwifoebis mxridan 

sxvadasxva SinaarsiT ganxorcieldes cxovelis samarTlis statusis gansazRvra da, misi 

keTildReobis uzrunvelyofis mizniT, Sesabamisi qmedebebis ganxorcieleba, Tumca am 

procesSi arsebiTi da mniSvnelovani aris is garemoeba, rom yoveli cvlileba mimarTuli 

iyos cxovelis samarTlebrivi mdgomareobis gaumjobesebisaken.
cxovelis keTildReobis maregulirebeli aqtebis gaZliereba - risTvis sWirdeba 

iuridiul samyaros cxovelis Rirsebis aRiareba, aris ki sazogadoeba mzad amisTvis? 
sadavoa cxovelis samarTlebrivi mdgomareobis gaumjobesebis mizans Tavad cxovelis 

dacva warmoadgens, Tu mimarTulia misi mesakuTris interesebis dacvisken, romelsac 

emociuri kavSiri gaaCnia cxovelTan. naTelia, rom saxelmwifoebma gansakuTrebul miznad 

daisaxes cxovelTa keTildReobis uzrunvelyofa, rac vfiqrob SesaZlebelia miiRwes 

cxovelis keTildReobis maregulirebeli aqtebis gaZlierebisa da cxovelis nivTisagan 

82 Saladin P. & Schweizer R. J., Kommentar zu Art, 1995, 63 nanaxia: Gieri Bolliger, Legal ProtecƟ on of Animal Dignity in Switzerland; 
Status Quo and Future PerspecƟ ves, Schulthess JurisƟ sche Medien AG; 1st ediƟ on, 2016, 331. 

83 kublaSvili k., ZiriTadi uflebebi, gamomcemloba jisiai, Tb., 2008, 87.

84 saqarTvelos konstituciis 2013 wlis redaqciiT, adamianis Rirseba konstituciis me-17 muxliT dacul 

uflebas warmoadgenda, xolo 2019 wlis redaqciiT me-9 muxliT aris regulirebuli.

85 izoria l. da sxv., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adamianis 

ZiriTadi uflebani da Tavisuflebani, Sps „petiti“, Tb., 2013, 11-12. 
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gansxvavebulobis aRiarebiT. SesaZlebelia cxovelis Rirsebis aRiareba, Tumca sazoga-

doebis mzaobis ar arsebobis SemTxvevaSi, misi efeqtiani aRsruleba saeWvoa. Sesabamisad, 
pirvel etapze, mniSvnelovania ganxorcieldes cxovelTa keTildReobis maregulirebeli 

aqtebis gaZliereba, ramac SesaZloa uzrunvelyos rogorc cxovelis, aseve misi mesaku-

Tris interesebis dacva.
aRsaniSnavia, rom aRniSnul procesSi gansakuTrebul rols TamaSobs ekonomikuri 

faqtori, vinaidan cxoveli sargeblis miRebis SesaZleblobaa, Sesabamisad, cxovelis in-

teresebis uzrunvelyofisaken mimarTuli qmedebebi SesaZloa mewarme subieqtebisTvis 

rTulad misaRebi iyos. sainteresoa, sazogadoebis wevrebi SeZleben ki sakuTar interese-

bze, maT Soris finansur interesze, win cxovelis interesebis dayenebas.
cxovelis sxvadasxva daniSnulebiT gamoyenebis SemTxvevebis detaluri regulireba 

- cxovelis Rirsebis aRiarebis alternativad, vfiqrob, SesaZlebelia ganxilul iqnes 

kanoniT cxovelis sxvadasxva daniSnulebiT gamoyenebis SemTxvevebisa da farglebis 

detaluri regulireba, kerZod, es exeba cxovelze nadirobas, maTze samecniero eqs-

perimentebis Catarebas, maT gamoyenebas garTobis mizniT, soflis meurneobaSi da sxva. 
aRniSnulma sakanonmdeblo regulaciebma unda iTamaSon prevenciuli roli cxovelis 

zedmeti tanjvisagan dacvis mizniT86 da uzrunvelyos swori zRvris gavleba _ qmedeba 

qmedeba SeiZleba CaiTvalos dasaSvebad da ra dauSvebelad, qmedebis xasiaTis, maT Soris 

misTvis damaxasiaTebeli intensivobis, gaTvaliswinebiT.
sazogadoebis wevrebis cnobierebis amaRleba - cxovelis Rirsebis aRiareba emsaxure-

ba cxovelTa mimarT qcevis standartis damkvidrebas, rac gulisxmobs mis mimarT dama-

mcirebeli qmedebis akrZalvas da cxovelis dacvis uzrunvelyofas. rogorc davinaxeT, 

imisaTvis, rom ganxorcieldes cxovelis Rirsebis aRiareba da misi samarTlebrivi sta-

tusis cvlileba, mniSvnelovania, rom cxoveli adamianebis mxridan ganxilul iqnes iseT 

cocxali arsebad, romelsac gaaCnia adamianis msgavsi maxasiaTeblebi.
cxovelTa garkveuli saxeobebisaTvis samarTlis subieqtis statusis miniWeba - cxov-

elis samarTlis subieqtad aRiarebis mimarTulebiT saeWvoa ramdenad arsebobs mzaoba, 
Tumca cxovelTa interesebisaTvis mniSvnelovania progresuli qmedebebi ganxorcieldes 

nabij-nabij, pirvel etapze, SesaZloa im cxovelTa saxeobebis gamoyofa nivTis cnebidan, 
romlebic maTTvis damaxasiaTebeli niSan-TvisebebiT yvelaze metad emsgavsebian adami-

ans da axasiaTebT gansakuTrebuli mgrZnobeloba (mag. delfinebi), vinaidan miiCneva, rom 

adamianis msgavs cxovelebs unda eqceodnen adamianiviT.87 xolo Semdgom SesaZloa daisvas 

sxva cxovelebis mimarTebiT igive samarTlebrivi regulaciebis gavrcelebis sakiTxi. 
Tumca rogorc aRiniSna, rTulad warmosadgenia, rodesac vsaubrobT samarTlis sub-

ieqtis statusis cxovelisaTvis miniWebaze an maTi Rirsebis aRiarebaze, es midgoma unda 

gavrceldes Tu ara yvela cxovelze. swored aRniSnuli sirTule SegviZlia miviCnioT 

am sakiTxTan mimarTebiT sasamarTloebis mxridan neitraluri damokidebulebis gamomx-

atvelad da cxovelis samarTlebrivi mdgomareobis gaumjobesebisaTvis damabrkolebel 

garemoebad.
cxovelis komerciuli mizniT gamoyenebis sakiTxze msjeloba - adamianebi cxovels 

epyrobian xSir SemTxvevaSi ara cudad, aramed - sastikad, rac iwvevs maT tanjvas - es 

sakiTxi gansakuTrebiT cxovelebis komerciul RonisZiebebSi gamoyenebisas ikveTeba. 

86 Sunstein C. R., Martha C. Nussbaum, Animal Rights: Current Debates and New DirecƟ ons, Oxford University Press, New York, 2004, 7.

87 Bryant T. L., Sacrifi cing The Sacrifi ce or Animals: Legal Personhood for Animals, The Status of Animals as Property, and the Presumed 
Primacy of Humans, Rutgers University School of Law-Camden, Rutgers Law Journal, 2008, 270.

gvanca xasia
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cxo velis Rirsebis aRiareba, Seqmnis safuZvels cxovelis mimarT mopyrobis maRali 

standartis dasamkvidreblad, rac adamianebs ubiZgebs izrunon cxovelebze anu daicvan 

is msgavsad adamianisa, maTTvis damaxasiaTebeli Taviseburebebis gaTvaliswinebiT,88 ris 

Semdegac dRis wesrigSi aucileblad dadgeba sakiTxi „cudi zooparkebis“ gauqmebisa da 

cirkebSi cxovelebis monawileobis marTlzomierebis Sesaxeb. 

cxovelis Rirsebis Sinaarsis gansazRvra - cxovelTa Rirseba gansxvavebiT adamianis 

Rirsebisagan sxva saxis saTanado mopyrobas gulisxmobs - mxedvelobaSi iqnes miRebuli 

cxovelTa Rirseba da adamianebma ar gamoiwvion mgrZnobiare arsebebis tanjva.89 Rirsebis 

ganmarteba, rogorc davinaxeT, gansxvavebulad esmiT adamianis da cxovelis SemTxvevaSi, 
Sesabamisad, aRniSnuli sakiTxis siRrmiseuli analizi mniSvnelovania, vinaidan warmoud-

genelia sazogadoeba daTanxmdes cxovelis Rirsebis aRiarebaze im pirobebSi, rodesac 

misi Sinaarsi bundovania.
daskvnis saxiT unda aRiniSnos, rom cxovelis samarTlebrivi statusis Secvlisa 

da uflebebis aRiarebis procesi unda atarebdes kompleqsur xasiaTs, rac gulisxmobs 

sazogadoebrivi da politikuri nebis arsebobas da maT mzaobas, ganxorcieldes samarT-

lebrivi regulaciebis praqtikaSi danergva da aRsrulebis mimarTulebebiT Sesabamisi 

RonisZiebebis gatareba. swored aseT qmedebebs SesaZloa hqondeT efeqtiani Sedegi da 

uzrunvelyofili iqnes ara mxolod normatiul doneze, aramed praqtikaSi cxovelTa 

uflebebis dacva. aRsaniSnavia, rom saqarTveloSi momzadda kanonproeqti „Sinaur bina-

dar cxovelTa keTildReobis Sesaxeb“ rac aseve wingadadgmul nabijad unda iqnes miCneu-

li cxovelTa uflebebis dacvis mimarTulebiT.
marTalia sazogadoebis wevrebs uWirT misdion axal mignebebs da gaiTavison isini, 

Tumca droa cxovelis interesebis dacvisaTvis progresuli nabijebi gadaidgas, rac maT 

samarTlebriv statusze msjelobasa da maTi uflebebis gansazRvras ukavSirdeba.

88 Bryant T. L., Sacrifi cing The Sacrifi ce or Animals: Legal Personhood for Animals, The Status of Animals as Property, and the Presumed 
Primacy of Humans, Rutgers University School of Law-Camden, Rutgers Law Journal, 2008, 258-259.

89 Zuolo F., Dignity and animals. Does it make sense to apply the concept of dignity to all senƟ ent beings?, Ethical Theory and Moral 
PracƟ ce, Forthcoming, 2016, 7.
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 Ia Akhalaia

ANIMAL IN GERMAN PRIVATE LAW

This arƟ cle discusses animal rights in German private law. The analysis is not comparaƟ ve legal research 
of Georgian and German realiƟ es, however, the study of German law on animal rights can contribute to the 
development of the judicial pracƟ ce in Georgia. It is needless to menƟ on, the Germans have made an essen-
Ɵ al contribuƟ on to the development of Georgian legislaƟ on,

therefore, I tend to believe, it was necessary to review German law in this regard, which will ulƟ mately 
give the opportunity in the future to take specifi c recommendaƟ ons into account.

I will review the historical origin of the norm of ArƟ cle 90a of the German Civil Code and its certain 
details. The analysis aims at purposing the standard, as well as, legal assessment of the maƩ er. Besides, the 
analysis will address issues such as the responsibiliƟ es of the animal owner.

In fact, animal rights are not adequately protected in Georgia; the analysis of this topic is already gaining 
importance. Therefore, I believe, that the current legislaƟ on does not provide adequate protecƟ on for animal 
rights. As far as solving the problems in this regard, I believe, that by comparing the arƟ cles on Georgian and 
German animal laws in this paper, we can determine the exisƟ ng limitaƟ ons and challenges in Georgian law 
and study to what degree can German law contribute to the improvement of this fi eld.
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ia axalaia*

 

cxoveli  germanul kerZo samarTalSi

I. Sesavali

mocemuli naSromi exeba cxovelsa da misi uflebebis dacvas germanul kerZo samar-

TalSi. am naSromSi mimoxiluli iqneba iseTi sakiTxebi rogoricaa: germaniis samoqalaqo 

kodeqsis 90-e ̀ a~ muxlis istoriuli sawyisi, am muxlis calkeuli detalebi, normis miza-

ni da muxlTan dakavSirebuli sxva normebi, masTan dakavSirebuli samarTlebrivi Sefase-

ba. aseve meqneba iseT mniSvnelovan aspeqtebze saubari, rogoricaa cxovelis mflobelis 

pasuxismgebloba BGB-is 833-e muxlis da cxovelis zedamxedvelis pasuxismgebloba 834-e 

muxlis mixedviT.

didi xania ukve cxovelTa uflebebis damcvelebi intensiurad uTanxmoebaSi modi-

an Semdeg sakiTxebTan dakavSirebiT: ramdenad amoralurad iqceva adamiani maSin, roca 

mas survili aqvs miirTvas qaTmis an Roris xorci, an iqneb adamianis arsia cxoveliT 

kveba? ismis kiTxva _ sWirdeba saerTod adamianis sxeuls xorci sijansaRisaTvis Tu 

piriqiT SegviZlia viyoT veganebi an vegetarianelebi? sainteresoa, es yovelive crur-

wmenaa? kerZod ki, adamianis cxovelis produqtebis moxmarebisas imiT gamarTleba, rom 

basri kbilebis arseboba swored rom xorcisTvisaa gankuTvnili? es aris kiTxvebis Camo-

na Tvali, romelic mosvenebas ar aZlevs aramxolod vegetarianels, aramed aseve sakvebis 

mwarmoebelsac. Tumca sadiskusio sakiTxebi mogexsenebaT mxolod cxovelisgan damza-

debul produqts ar exeba. diskusiebi mimarTulia aseve nawamebi da natajni cxovelebis 

cxovrebis gaumjobesebisken. amas ar miekuTvneba mxolod Sinauri da sasoflo-sameur-

neo daniSnulebis saqoneli, aramed aseve zooparkis cxovelebi, aseve cxovelebi rom-

lebic sakvlevadaa gankuTvnili da gadaSenebis piras myofi cxovelebi. Tumca cxovel-

Ta damcvelebs da cxovelTa uflebaTa damcvelebs ver gavaerTianebT. orive misdevs 

sxvadasxva mizans. cxovelTa uflebebis damcvelebi ar awarmoeben kampanias garkveuli 

saxeobebisaTvis, iqneba es nawamebi cxoveli Tu ara. isini ar ganasxvaveben xerxemlianebsa 

da Wiayelas. isini Semdeg Teziss asaxaven, rom yvela cxoveli tanjvaunariania, amitomac 

yvela adamianis Tanabaria. amrigad cxovelTa uflebebis damcvelebs TiToeuli cxove-

lis bedi aRelvebs. maTi mizania yovelgvari borotad gamoyenebisgan dacva.1

cxovelTa damcvelebi piriqiT kampanias uweven cxovrebis ukeTes xarisxs cxovelebi-

sas, romlebsac adamiani saTavisod iyenebs. maT amiT imis miRweva surT, rom cxovelebi 

laboratoriaSi, soflis meurneobaSi an sxvagan ar awamon, rom maTi yofnis pirobebi 

gaumjobesebuli iyos da Tu saWiroeba moiTxovs umtkivneulod iyvnen moklulni2 isini 

adamians da cxovels erTmaneTs ar uTanabreben; adamiani uTanabrdeba ufro maRal in-

teresebs. aqedan gamomdinare ismis kiTxva: kerZod, vxedavT da vaRiarebT Cven cxovelebs 

rogorc Tanaqmnilebebs da vicavT maT Cveni adaT-wesebisa da moralisagan, romelic 

cxovelTa wamebas Seexeba adamianis mxridan? SeiZleba es yvelaferi uRirsad CaiTvalos? 

gamomdinare iqidan, rom cxovelTa dacva, iseve rogorc cxovelTa uflebebis damcvel-

TaTvis da germaniis mosaxleobis umetesobisTvis did rols TamaSobs, cxovelTa dac-

* Tbilisis ivane javaxiSvilis saxelmwifo universitetis kerZo samarTlis mimarTulebis da berlinis Tavisu-

fali universitetis mowveuli doqtoranti.

1  informacia miRebulia Semdegi veb-gverdidan: <hƩ ps://www.hausarbeiten.de/document/54882>.

2 Miersch M., „Eine RaƩ e ist ein Schwein ist ein Hund ist ein Junge“, 3. Auf: www.animal-health-online.de.
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vam misi ganviTareba unda hpovos kanonis da konstituciis farglebSi. aqve unda iqnes 

ganxiluli adamianis da cxovelis urTierTmimarTeba. raimond gaiTa, moralist-filo-

sofosi gviRwers adamiansa da cxovels Soris mimarTebas, kerZod rogorc partniorsa 

da megobars Soris da ara rogorc Tanabar doneze mdgom Tanaqmnilebas. aseTi xedvis 

sawinaaRmdegod dganan peter zingeri, rogorc filosofos-eTikosi da cxovelTa dacvis 

organizacia PETA (People for ethical Treatment of Animals - adamianebi cxovelebis eTikuri mop-

yrobisTvis). yuradReba gamaxvilebulia peter zingerze, gamomdinare iqidan, rom PETA 

didwilad peter zingeris argumentebs iziarebs da iyenebs. msgavsi kampaniebis Seqmna da 

reagireba saSualebas mogvcems ganvixiloT debatebi Tanasworobis kuTxiT: adamiani da 

cxoveli. cxadi gaxda, rom cxovelTa dacvis ganviTrebidan gamomdinare misi konstitu-

ciaSi gaweris Sedegad moxerxda adamianebisTvis cxovelTan mimarebiT uflebebi da mova-

leobebi daekisrebinaT, ramac rogorc wesi xeli unda Seuwyos yvelaze metad cxovelebis 

cxovrebis gaumjobesebas.3

me-18 saukuneSi ukve iyo sisxlis samarTlis debulebebi, romlebic cxovelTa wame-

bisTvis sanqciebs awesebdnen, mogvianebiT warmoiSva debulebebi cxovelis flobasTan 

dakavSirebiT. aseve cxovelTa borotad gamoyeneba dasjadad iqna gamocxadebuli. am-

rigad ki - cxovelTa keTildReobis dasacavad, ufro konkretulad rom vTqvaT adamianis 

arasaTando mopyrobisagan.4 

pirvelad cxovelTa dacvam sisxlis samarTlis kodeqsSi hpova msvleloba. aikrZala 

aseve cxovelis sajarod borotad mopyroba. Tumca ar akrZalula cxovelebze eqsper-

imentebis Catareba, rac imiT aixsneba, rom ar SeiZleba cxovelis eqsperimentatoris 

dadanaSauleba moraluri, eTikuri an uxeSi mopyrobisTvis.5 magaliTad Roris dakvlis 

meTodika ebraelebis ritualis SemTxvevaSi nacionalsocilistebis Zalauflebis peri-

odSi iqna dasjadad gamocxadebuli. arsebuli ki danamdvilebiT naklebad iyo cxovelis 

dacvis ideiT motivirebuli, aramed ufro metad ebrauli religiuri da kulturuli 

cxov rebis adaT-wes Cveulebebis da rwmenis Carevis miznidan gamomdinare iyo gamowveuli.6

1993 wels cxovelTa dacvas pirvelad cxovelis tanjvaunarianoba daedo safuZvlad, 

aikrZala cxovelze iseTi mcdelobebi, romlis mixedviTac cxovels SeiZleba miadges 

tkivili an tanjva raime mizeziT.7

xmaTa umravlesobiT germaniis parlamentma 2002 wlis 17 maiss gawera cxovelTa dacva 

konstituciaSi. aqamomdeli kanonis cvlileba efuZneba me-20 a muxlSi Semdeg sityvebs 

`da cxovelebi, germanulad - `und die Tiere.~ xolo es yovelive 2002 wlis 1 agvistos Se-

vida ZalaSi. ris Sedegadac Sinaarsobrivad Semdegnairad gamoiyureba saxecvlili mux-

li: `saxelmwifo icavs momavali TaobebisTvis da cxovelebisTvis cxovrebis bunebriv 

pirobebs konstituciuri marTlwesrigis farglebSi kanonis, aRmasrulebeli organoebi-

sa da marTlmsajulebis mxridan.

Tumca rogor aisaxa es miznebi sxvadasxva kanonebSi amisaTvis pirvelad Tvali Sevav-

loT samoqalaqo kodeqss.~8

1990 wels daemata 90-e a muxli germaniis samoqalaqo kodeqss, romelic gveubneba 

3 informacia miRebulia Semdegi veb-gverdidan: <hƩ ps://www.hausarbeiten.de/document/54882>

4 informacia miRebulia Semdegi veb-gverdidan: <hƩ ps://www.hausarbeiten.de/document/54882>

5 Caspar J., Tierschutz im Recht der modernen IndustriegesellschaŌ , 261-264.

6 informacia miRebulia Semdegi veb-gverdidan: <hƩ ps://www.hausarbeiten.de/document/54882>

7 Caspar J., Tierschutz im Recht der modernen IndustriegesellschaŌ , 269-272.

8 Wuest H., Das Tier im Zivilrecht, 2003. 2.

ia axalaia
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rom: `cxovelebi ar warmoadgenen nivTebs. isini daculebi arian specialuri kanonebiT. 

maT mimarT gamoyenebul unda iqnes nivTebis mimarT dadgenili normebi, Tu sxva ram ar 

aris dadgenili~ 

ZiriTadad yvelaferi rCeba rogorc iyo ise, rasac debulebis bolo winadadeba gveub-

neba, kerZod Tu sxva rame ar iqneba dadgenili, cxovelebi SeiZleba kanonmdeblis mxridan 

CaiTvalos rogorc `cocxali nivTebi,~ oRond es iqamde sanamdec cxovelebze SegviZlia 

sanivTo samarTlebrivi normebi gamoviyenoT, rac bevris miRwevis saSualebas ar gvpir-

deba. gamomdinare iqidan, rom 1990 wels seriozulad ar ufiqria bevri kanonmdebels. 

es iqidanac gamomdinareobs, rom samoqalaqo kodeqsis sxvadasxva adgilebSi sistemis 

erTguli ar darCenila. ase magaliTad cxovelebze moqmedebs rogorc namdvil nivTebze 

sakuTrebis ufleba. sisxlis samarTalSic sxvadasxva debulebebSic saubaria cxovelebsa 

da sxva nivTebze. aqedanac vlindeba, rom cxovelebi nivTebis jgufs miekuTvnebian.9

II. germaniis samoqalaqo kodeqsis 90-e `a~ muxlis normis istoriuli 
sawyisi

rogorc ukve zemoT xsenebulSi aRvniSneT, germaniis samoqalaqo kodeqss cxovelis 

samarTlebrivi mdgomareobis gaumjobesebis Sesaxeb kanonis meSveobiT 90-e `a~ muxli 

daemata. cxovelsa da nivTs Soris Tanasworobis gauqmebis Sedegad unda iTqvas, rom cxo-

velebi arian Tanaqmnilebani da mgrZnobiare arsebani, romlTa mimarTac adamians gaaCnia 

zrunvisa da dacvis valdebuleba.10

III. germaniis samoqalaqo kodeqsis 90-e `a~ muxlis mowesrigebis 
calkeuli detalebi

1. cxoveli ar aris nivTi - 90-e `a~ muxlis 1-li winadadeba

1. 1 normis mizani

rogorc ukve vTqviT, 90-e a muxli xazs usvams cxovelebsa da nivTebs Soris gan-

sxvavebas. amrigad kanonmdebelma cxovelebis eTikuri dacva, romelic cxovelTa dacvis 

Sesaxeb kanonis pirvel muxlSia gaTvaliswinebuli, gaiTvaliswina aseve samoqalaqo samar-

TalSi.11 adre cxovelebi ganixilebodnen rogorc nivTebi. aqedan gamomdinare samarT-

lebriv brunvaSi ZiriTadad rogorc ekonomikuri sikeTe,12 Tumca TandanTanobiT nivTis 

cnebidan gamomdinare, rom cxovelebi adamianebis Tanaqmnilebani da mgrZnobiare cocxa-

li arsebebi rom arian da kanonTa gansakuTrebuli dacvis qveS imyofebian am ideam gaidga 

fesvebi.13 

9 Wuest H., Das Tier im Zivilrecht, 2003, 3.

10 Stresemann, MüKo BGB, BGB § 90a, 8. Aufl ., 2018, Rn. 1, Vgl. RegE, BT-Drs. 11/5463, 1; Beschlussempfehlung und Bericht des 
BT-Rechtsausschusses, BT-Drs. 11/7369, 1. 

11 Stresemann, MüKoBGB, BGB § 90a, 8. Aufl ., 2018, Rn. 2.; Vgl. BT-Drs. 11/5463, 5; 11/7369, 5.

12 Stresemann, MüKoBGB, 8. Aufl . 2018, BGB § 90a Rn. 2;
Zum Status der Tiere in der Rechtsgeschichte vgl. HKK/Rüfner §§ 90–103 Rn. 18 sowie Deutsch/König (Hrsg.), Das Tier in der Rechtsge-
schichte, 2017.

13 Stresemann, MüKoBGB, BGB § 90a, 8. Aufl . 2018, Rn. 2 Vgl. BT-Drs. 11/5363, 1. 
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1.2 normis Sinaarsi

samoqalaqo kodeqsi nivTebs icnobs rogorc samarTlis obieqtebs, sadac TavisTavad 

Sedis 90-e `a~ muxli, romlis 1-li winadadebis mixedviTac cxovelebi ar arian nivTebi.14 

gamomdinare aqedan samarTlis subieqtebs ver mivakuTvnebT maT.15 xolo iuridiul obi-

eqtTan cxoveli Tanabrdeba mxolod me-3 winadadebaze miTiTebiT.16

igi samarTlis gamomyenebels mouwodebs gaiTvaliswinos kanonmdeblis RirebulebiTi 

eTikuri cxovelebis dacvis sasargeblod aseve samoqalaqo samarTalSi kanonis gamo-

yenebisa da interpretaciis dros arsebuli normebi.17

cxovelebi 90-e `a~ muxlis mixedviT yvela cocxali cxovelia biologiuri gagebiT.18 

mcenareebi ar arian cxovelebi, rac Seexeba zust gansxvavebas praqtikuli mniSvnelobis 

gamo SeuZlebelia.19

2. cxovelTa dacva germaniis samoqalaqo kodeqsis 90-e `a~ muxlis me-2 
winadadebis mixedviT

90-e `a~ muxlis me-2 winadadebas mxolod miTiTebis funqcia aqvs am SemTxvevaSi.20 

cxovelTa dacvis debulebebs Seicavs gansakuTebiT cxovelTa dacvis Sesaxeb kanoni (Tier-
schutzgesetz), iseve rogorc misidan gamomdnare gamocemuli debulebebi (kerZod Semdegi 

direqtivebi: Tierschutz-Hundeverordnung-cxovelTa dacvis, Tierschutz-NutzƟ erhaltungverordnung 
- sasoflo-sameurneo cxovelebis flobasTan dakavSirebuli direqtiva), aseve gvaqvs 

federaluri nadirobis Sesaxeb kanoni da masTan dakavSirebuli nadirobisa da TevzWeris 

Sesaxeb kanoni.21

3. 90-e `a~ muxlis me-3 winadadebis mixedviT cxovelTan dakavSirebuli 
sxva normebi

90-e `a~ muxlis me-3 winadadeba gveubneba, rom cxovelebTan mimarTebiT gamoiyeneba 

nivTebTan dakavSirebuli debulebebi. debuleba uzrunvelyofs, rom cxovelebi samar-

Tlebriv brunvaSi xelmisawvdomebi rCebian.22 isini rogorc valdebulebiT samarTle-

brivi garigebis da sanivTo samarTlebrivi samarTlis obieqti ise unda ganvixiloT. gan-

14 Staudinger/SƟ eper, „neue sachenrechtliche Kategorie“, 2017, Rn. 2.

15 MüKoBGB/Stresemann, 8. Aufl . 2018, BGB § 90a Rn. 3. 
AllgM, vgl. Staudinger/SƟ eper, 2017, Rn. 4 mwN. Für die Anerkennung einer eigenen Rechtspersönlichkeit von WirbelƟ eren de lege 
ferenda zB Raspé, Die Ɵ erliche Person, 2013.

16 Stresemann, MüKoBGB, BGB § 90a, 8. Aufl ., 2018, Rn. 3. Vgl. BT-Drs. 11/5463, 5.

17 Stresemann, MüKoBGB, BGB § 90a, 8. Aufl ., 2018, Rn. 3.

18 Stresemann, MüKoBGB, BGB § 90a, 8. Aufl ., 2018, Rn. 4. Vgl. Staudinger/SƟ eper, 2017, Rn. 5 f.

19 Stresemann, MüKoBGB, BGB § 90a, 8. Aufl ., 2018, Rn. 2-4. Ebenso Soergel/Marly Rn. 3

20 Lorz, MDR für bloß feststellenden und mahnenden Charakter, 1990, 1057. 

21 MüKoBGB/Stresemann, 8. Aufl . 2018, BGB § 90a Rn. 5; Vgl. Lorz MDR 1990, 1057 (1059).

22 Vgl. BT-Drs. 11/5463, 6; ebenso Lorz MDR 1990, 1057.; Stresemann, Muenchener Kommentar zum BGB, BGB § 90a Tiere, 8. 
Aufl ., 2018, Rn. 6-9.
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sakuTrebiT aRsaniSnavia, rom mesakuTrem cxovelis mimarT sakuTari uflebamosilebis 

ganxorcielebis dros nivTebTan dakavSirebuli debulebebi unda gaiTvaliswinos.23 

amas garda sakanonmdeblo mowesrigeba cxad hyofs, rom yvela debuleba iqneba es 

kanoni, normatiuli aqtebi, administraciuli reglamentebi, direqtivebi rCebian ga-

moyenebadebad sadac nivTis cneba agreTve cxovelis dacvis funqcias Seesabameba.24 cxo-

velebis gamocalkevebam nivTis cnebis koncefciidan ar unda gamoiwvios maTi dacvis 

Semcireba.25

yvela sxva SemTxvevaSi unda Semowmdes konkretuli cxovelis buneba usicocxlo niv-

Tis debulebis gamoyenebasTan kavSirSi xom ar ewinaaRmdegeba, vinaidan morgebas da modi-

fikacias moiTxovs. gamomdinare iqidan, rom kanonmdebels cxovelis normis formaluri 

mowesrigebis garda, imis miRweva surda, rom nivTis cnebis qveS cxovelis sicocxlisa 

da keTildReobis koncefcia unda moazrebuliyo, romelic mxedvelobaSi iqna miRebu-

li.26 me-3 winadadeba amitomac ar Seicavs pirdapir miniSnebas nivTebisTvis gamosayenebl 

debulebebze, aramed usadagebs.27

4. samarTlebrivi Sefaseba

cxovelebi ar arian nivTebi, magram maT ise eqcevian rogorc nivTebs. aqamomdeli 

samarTlebrivi mdgomareobis mniSvnelovani cvlileba amasTan ar aris kavSirSi, ris ga-

moc 90-e a muxli rogorc mxolod `simboluri muxli~28, e.w `cnebis kosmetika~29 da ar-

afris mTqmeli mowesrigeba~30 kritizirebulia raTqmaunda. kerZod, es konkretuli nor-

ma, romelic usicocxlo nivTebTanaa kavSirSi SeiZleba Tu ara cxovelze gadavitanoT. 

es yovelive xels uwyobs kanonis gamoyenebas, romelic cxovelTa keTildReobis saxel-

mwifo dacvis mizans emsaxureba. me-20 a muxlSi gaTvaliswinebuli konstituciuri dacvis 

mandati marTlmsajulebis mieracaa gaTvaliswinebuli. marTalia sasamarTloebi sakuTar 

warmodgenas e.w. `sworad~ cxovelis dacvas sakuTari Sexedulebebis mixedviT (contra le-
gem) ver aRasruleben, magram miuxedavad amisa gadamwyveti mniSvnelobisaa konstituciis 

me-20 a da samoqalaqo kodeqsis 90-e a muxlis danawesi, roca saqme exeba ganusazRvreli 

cnebebis iuridiul interpretacias, interesTa Tanafardobas da aseve iuridiuli xarve-

zebis Sevsebas. 31

23 Stresemann, Muenchener Kommentar zum BGB, BGB § 90a Tiere, 8. Aufl ., 2018, Rn. 6-9.

24 Vgl. BT-Drs. 11/7369, 6.; Stresemann, Muenchener Kommentar zum BGB, BGB § 90a Tiere, 8. Aufl ., 2018, Rn. 6-9.

25 Lorz MDR 1989, 201 (203).

26 So zutr. Hirt/Maisack/Moritz, 3. Aufl . 2016, TierSchG Einf. Rn. 95 f.; zur IntenƟ on des Gesetzgebers vgl. BT-Drs. 11/5463, 5; Strese-
mann, Muenchener Kommentar zum BGB, BGB § 90a Tiere, 8. Aufl ., 2018, Rn. 6-9.

27 So aber Küper JZ 1993, 435 (440).; Stresemann, Muenchener Kommentar zum BGB, BGB § 90a Tiere, 8. Aufl ., 2018, Rn. 6-9.

28 Grunsky, FS Jauch, 1990, 93ff .

29 Medicus, BGB AT, Rn. 1178a.

30 Baur/Stürner, SachenR, § 3 A I, 18. Aufl ., 2009, Rn. 4.

31 Vgl. Ogorek NVwZ 2016, 1433 (1435); v. Mangoldt/Klein/Starck/Epiney, 6. Aufl . 2010, GG Art. 20a Rn. 89f., 93; Sachs/Murswiek, 7. Aufl . 
2014, GG Art. 20a Rn. 63; allg. zur Verpfl ichtung der Zivilgerichte, Wertentscheidungen des Grundgesetzes zu berücksichƟ gen, BVerfGE 
89, 214 = NJW 1994, 36.; MüKoBGB/Stresemann, 8. Aufl . 2018, BGB § 90a Rn. 10.
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V. cxovelis mflobelis pasuxismgebloba

1. cxovelis mflobelis pasuxismgebloba germaniis samoqalaqo 
kodeqsis 833-e muxlis mixedviT.

kanonis teqstidan gamomdinare, `Tu cxovelma adamiani mokla, an mis sxeuls, an jan-

mrTelobas, anda nivTs ziani miayena, maSin cxovelis mflobeli valdebulia, dazara-

lebuls aunazRauros miyenebuli ziani. zianis anazRaurebis valdebuleba ar dgeba, Tu 

igi miyenebul iqna Sinauri cxovelis mier, romelic gankuTvnilia cxovelis mflobelis 

profesiuli, samewarmeo saqmianobisa Tu rCenisaTvis, da/an es ukanaskneli iCens samoqa-

laqo brunvaSi miRebul aucilebel zrunvas, anda ziani mainc dadgeboda aseTi zrunvis 

gamoCenis SemTxvevaSic ki.~

germaniis samoqalaqo kodeqsis 833-e muxli gansxvavebas akeTebs egreTwodebul fu-

funebis cxovelebze ( 833 muxlis 1-li winadadeba) da  sasoflo-sameurneo daniSnulebis 

cxovelebze (833-e muxlis me-2 winadadebis mixedviT),

cxovelis mflobelis pasuxismgebloba 1-li winadadebis mixedviT gvevlineba safr-

Txis Semcvel pasuxismgeblobad, maSin roca me-2 abzacis mixedviT warmoadgens braleu-

lobis Semcvel pasuxismgeblobas, imdenad ramdenadac igi exeba sasoflo-sameurneo 

daniS nulebis cxovelebs.

imisaTvis, rom cxovelebis mxridan warmoSobili safrTxe gadagvewyvita safrTxis Sem-

cveli pasuxismgebloba dawesda, rac niSnavs bralisgan damoukidebel pasuxismgeblobas. 

samoqalaqo kodeqsi erTmaneTisgan mijnavs Sinaur cxovelebs. rogorc ukve aRvniSneT, 

TviTon Sinauri cxovelebi gansxvavdebian: fufunebis cxovelebisa da sasoflo-sameur-

neo daniSnulebis cxovelebis mixedviT. amaSi samarTlebrivad ar Sedian gareuli cxo-

velebi, mcenareuli saxeobis mikroorganizmebi, bacilebi, baqteriebi. fufunebis cxo-

velebisTvis safrTxis Semcveli pasuxismgebloba SeuzRudavia. fufunebis cxovelebi 

negatiuradaa definirebuli. kerZod, yvela is cxoveli Sedis masSi, romelsac flobs 

adamiani da romelic sasoflo-sameurneo daniSnulebis cxoveli ar aris, maSasadame is-

eTi rogoricaa Cveulebrivi saxlis kata, saxlis ZaRli da ase Semdeg.32 ase vTqvaT iseTi 

cxovelebi, romlebic siamovnebis gamo an sportuli interesis gamo hyavs mflobels. 

aqedan gamomdinare Zroxa, romelic rZes iZleva aris sasoflo-sameurneo daniSnulebis 

cxoveli, xolo Sinauri kata, ZaRli an sajiriTo cxeni, fufunebis cxovelebis cnebis 

qveS Sedian. 

fufunebis da sasoflo-sameurneo daniSnulebis cxovelebis gansxvavebis dros pasu-

xismgebloba gansakuTrebiT maSinaa mniSvnelovani, roca cxovelma ziani gamoiwvia. fu-

funebis cxovelis dros cxovelis mflobeli miuxedavad imisa brali miuZRvis Tu ara 

konkre tul zianSi, miuxedavad amisa agebs pasuxs. sasoflo-sameurneo daniSnulebis cxo-

velis mflobeli ki valdebuli araa rom ziani aanazRauros, Tu SeuZlia rom daasabuTos, 

rom man saWiro gulmodgineba gamoiCina. SesaZlo zianis SemTxvevaSi, fufunebis cxovelis 

SemTxvevaSi ki mflobels SeuZlia dazRveviT daizRvios Tavi, romelic im xarjebs aunaz-

Raurebs romelic cxovelis mier miyenebuli zianiT iqneba gamowveuli.33 am SemTxvevaSi 

pasuxismgebloba ar aris Tanxobrivad SezRuduli. magaliTisTvis ganvixiloT kazusi, 

romelic statiaSi iyo moxmobili: ZaRli romelsac mflobeli miaseirnebs, gadairbens 

avtobusis win. ris Sedegadac avtobusi sakuTari savali gzis nawils acdeba da 35 piri 

32 informacia miRebulia Semdegi veb-gverdidan: <hƩ ps://www.kanzlei-mwh.de/upload/5899230-haŌ ung-Ɵ erhalter.pdf>

33 informacia miRebulia Semdegi veb-gverdidan: <hƩ ps://tarifo.de/lexikon/luxusƟ er/#>
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mZimed daziandeba. am SemTxvevaSi ZaRlis mflobeli SeuzRudavad agebs pasuxs mTliani 

warmoSobili zianisTvis. 

rogorc ukve vTqviT kanoni am SemTxvevaSi cxovelTa or jgufs gamoyofs pasuxismgeb-

lobis kuTxiT: erTis mxriv egreTwodebul fufunebis cxovelebs da sasoflo samurneo 

daniSnulebis cxovelebs.

zemoaRniSnulidan gamomdinare, sasoflo-samurneo daniSnulebis cxoveli aris nebis-

mieri Sinauri cxoveli, romelic cxovelis mflobels mflobelobaSi hyavs da romelsac, 

profesiuli daniSnulebisamebr iyenebs, aseve samewarmeo kuTxiT an mflobelis yofa-

cxov rebaSi garkveuli wvlili Seaqvs.

rogorc ukve vTqviT, danarCeni yvela cxoveli, romelic araa saSinao Tu sasof-

lo-samurneo daniSnulebisaTvis gankuTvnili fufunebis cxovelebis qveS Sedis. garkveu-

li mizezebis da gamo maT ufro mkacrad moeTxovebaT pasuxismgebloba. bolosdabolos 

Sinauri, sasoflo-sameurneo daniSnulebis cxovelebis mflobelebi samewarmeo kuTxiT 

arian mimagrebulni cxovelebTan. fufunebis cxovelis SemTxvevaSi ki piriqiT, am SemTx-

vevaSi cxovelis mflobeli flobs raime gansakuTrebuli saWiroebis gareSe cxovels. 

sxvaTaSoris am cnebis qveS Sedis yvela patara cocxali arseba, aseve iseTebi magaliTad 

rogorebic arian mwerebi.

rac Seexeba cxovelis mflobelobas, erTidaigive cxovelis mflobeli SeiZleba ro-

gorc erTi aseve ramdenime piric iyos. magaliTad meuRleebs hyavT cxoveli, romelic 

maT ekonomikur interesebs Seesatyviseba da sargebels aZlevs. am SemTxvevaSi pasux-

sac rogorc solidaruli movaleebi ageben warmoSobili zianisaTvis.34 aseTi solidaru-

li movaleebis SemTxvevaSi germaniis samoqalaqo kodeqsis 833-e muxli mxedvelobaSi ar 

miiReba. im SemTxvevaSi rodesac cxovelis ramdenime mflobeli hyavs, isini pasuxs age-

ben 840-e muxlis 1-li abzacis mixedviT, rogorc solidaruli movaleebi. ToToeulze 

ziani qvotis mixedviTaa SezRuduli ra doziTac TiToeulma maTganma miayena ziani mesame 

pirs.35

cxovelis mflobelia, is vinc cxovels didi xnis ganmavlobaSi sakuTari mfarve-

lobis da Zalauflebis qveS amyofebs. mflobeli da mesakuTre SeiZleba erTmaneTisgan 

gansxvavebuli pirebi iyvnen. fabula romelic statiaSi iyo moxmobili ganvixiloT: maqsma 

misca lizas erTi wliT TeTri raSi mis TavlaSi sazrunvelad, vinadan TviTon Wenebis 

dros dazianda. am SemTxvevaSi maqsi rCeba cxenis mesakuTred. liza ki gaxdeba erTi wliT 

mflobeli.

arasrulwlovans SeuZlia 7 wlidan aRmzrdelis Tanxmobis Sedegad mflobeli gaxdes. 

aRmzrdelis Tanxmobis gareSe ki TviTonve miecemian pasuxismgeblobas, vinaidan roca 

Tanxmoba ar arsebobs, maT xelSia mflobelobis Sewyveta.

axla ki ufro konkretulad visaubreb TiToeulis pasuxismgeblobaze Tavisi situ-

aciuri SemTxvevebis gaTvaliswinebiT.

34 OLG Jena r+s 2010, 126; OLG Saarbrücken NJW-RR 1998, 1492.; Geigel, HaŌ ung des Tierhalters (§ 833 BGB) und des Tierauf-
sehers (§ 834 BGB), 18. Kapitel, 27. Aufl age, 2015, Rn. 6.

35 OLG Köln Beschl. v. 2.7.2010 – 19 U 171/09, BeckRS 2011, 04160; OLG Jena aaO.; Geigel, HaŌ ung des Tierhalters (§ 833 BGB) 
und des Tieraufsehers (§ 834 BGB), 18. Kapitel, 27. Aufl age, 2015, Rn. 6.
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1.1  fufunebis cxovelis mflobelis pasuxismgebloba germaniis 
samoqalaqo kodeqsis 833-e muxlis 1-li winadadebis mixedviT

fufunebas mikuTvnebuli cxoveli pasuxs agebs misi mxridan nebismieri zianisaTvis. 

aqve moaizreba yvela ziani, kerZod iseTi rogoricaa, tipiuri cxovelis safrTxe, ase 

vTqvaT specifikuri saSiSroeba, romelic saSiSroebis gauTvlelobas cxadhyofs. iseTi 

rogoricaa: kbena, quCaSi xelidan gasxletva, ZaRlis gaqceva.

cxoveli maSin araa safrTxis Semcveli, roca cxovelis qceva-moqmedeba adamianis 

mxri dan mizanmimarTulad iqneba SeCerebuli.

magaliTisTvis: mojiriTe miaWenebs mis cxens mezoblis yvavilnarSi. aq mflobeli ar 

agebs pasuxs cxovelis mflobelis pasuxismgeblobidan gamomdinare, aramed mojiriTe  

egreTwodebuli braleuli pasuxismgeblobidan gamomdinare, vinaidan cxeni ganzrax gaa-

Wena yvavilnarSi.

ganvixiloT droebiT mzrunvelobaSi sxvisi cxovelis sakuTari interesebis da riskis 

Sesabamisad aReba. magaliTad erT-erTi kazusis mixedviT: ema iTxovebs 2 dRiani eqskur-

siiTvis albertisgan cxens, man icis rom problemur cxovelzea saubari, miuxedavad 

imisa, rom ema Zalian kargi mojiriTea, cxeni waborZikdeba gauTvaliswineblad. emas Ca-

moagdebs da miadgeba mZime dazianebebi.

zogadad alberti unda yofiliyo rogorc cxovelis mflobeli emas zianisTvis pa-

suxismgebeli, magram gamomdinare iqidan, rom emam cxeni sakuTari interesebidan gamom-

dinare iTxova da isic winaswari SecnobiT icoda, rom problemuri cxeni iyo, icoda ra-

sac Tanxmdeboda, aqedan gamomdinare mas ar aqvs zianis anazRaurebis moTxovnis ufleba.

1.2  sasoflo-sameurneo daniSnulebis cxovelis mflobelis 
pasuxismgebloba germaniis samoqalaqo kodeqsis 833-e muxlis me-2 

winadadebis mixedviT

rogorc ukve aRvniSneT Sinauri da sasoflo-sameurneo daniSnulebis cxovelis 

mflobeli am mxriv privilegirebulia: saxeldobr `zianis anazRaurebis valdebuleba ar 

dgeba, Tu igi miyenebul iqna Sinauri cxovelis mier. es ukanaskneli ki iCenda samoqalaqo 

brunvaSi miRebul aucilebul zrunvas, anda ziani mainc dadgeboda aseTi zrunvis gamo-

Cenis SemTxvevaSic ki.~ 

magaliTisTvis: ZaRli, romelic iuvelirTan sadarajodaa, dakbens kerZo mnaxvels, 

romelmac savsebiT gaufrTxileblad da arapirdapir moipova wvdoma saiuveliro nake-

Tobebze. miuxedavad imisa rom garkveviT ewera `yuradReba avi ZaRlia, Sesvla mkacrad 

akrZalulia!~ reqsi aris Sinauri cxoveli, romelic konkretuli daniSnulebisTvisaa 

gamiznuli am SemTxvevaSi samewarmeo miznebisTvis emsaxureba mflobels. mflobelma yve-

lanairi SesaZlebloba da Rone ixmara gasafrTxileblad. mflobels ki ver movTxovT, 

rom ZaRls e.w. alikapi gaukeTos, vinaidan mizans ewinaaRmdegeba. aqedan gamomdinare 

mflobeli ar miecema pasuxismgeblobas.

ia axalaia
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1.3 cxovelis zedamxedvelis pasuxismgebloba germaniis samoqalaqo 
kodeqsis 834-e muxlis mixedviT

is vinc xelSekrulebas dadebs cxovelis mflobelTan cxovelis zedamxedvelobis 

Sesaxeb pasuxs agebs im zianisTvis, rasac cxoveli mesame pirs miayenebs. pasuxismgebloba 

maSin ar dgeba dRis wesrigSi, roca cxovelis zedamxedveli saWiro gulmodginebas ga-

moiCens an ziani amis miuxedavad mainc dadgeboda. marTlmsajuleba aqac mkacr masStabs 

awesebs gulmodginebasTan dakavSirebiT.36 zedamxedvelis pasuxismgeblobis winapirobaa, 

cxovelis TviTneburi moqmedebis Sedegad warmoSobili ziani.37 am SemTxvevaSi cxove-

lis zedamxedveli SesaZlo braleulobis gamo agebs pasuxs. xelSekrulebis safuZvel-

ze cxovelze movla-patronoba da zedamxedveloba unda iyos aRebuli.38 zedamxedvelo-

bis qveS moiazreba sakuTari pasuxismgeblobiT, damoukideblad cxovelis mosalodnel 

safrTxeze pasuxismgebloba. aqedan gamomdinare yvela ver CaiTvleba xelSekrulebis 

mixedviT zedamxedvelad, vinc cxovels moefereba, magaliTad eqimi, romelic mas mkur-

nalobs. mkurnaloba ar niSnavs rom igi cxovelis mier miyenebul zianzea pasuxismge-

beli.39 zedamxedvelad SegviZlia CavTvaloT menaxire, romlic saqonels saZovrebisken 

mierekeba.40

wesi Semdegnairia, rom urTierTdamokidebulebaSi cxovelis mzrunveli mxolod Tvi-

Tonaa zianze pasuxismgebeli, vinaidan is cxovelis mflobelis winaSe zedamxedvelobis 

xelSekrulebiT valdebulia. cxovelis mzrunvelis pasuxismgeblobisTvis aranairi mniS-

vneloba ar aqvs cxovels, romelic sazedamxedvelod hyavs fufunebis cxovelia 833-e 

muxlis 1-li winadadebis mixedviT, Tu sasoflo-sameurneo daniSnulebis 833-e muxlis 

me-2 winadadebis mixedviT. mas SeuZlia aseve maSinac ki roca ziani gamowveulia fufu-

nebis cxovelisgan, saWiro gulmodginebis damtkicebiT, daamtkicos rom kavSiri ar iyo 

ziansa da mis mier gaweul zedamxedvelobas Soris da amiT gaTavisufldes pasuxismge-

blobisagan. gaTavisufleba SeuZlia sasoflo-sameurneo daniSnulebis cxovelis mzrun-

vels, aseve imis mtkicebiT, rom ziani saWiro gulmodginebis SemTxvevaSic dadgeboda.41 

cxovelis mflobelis pasuxismgebloba cxovelis zedamxedvelis sawinaaRmdegod iseve 

moqmedebs, rogorc mis sasargeblod.42 Tumca man unda daamtkicos rom is mis valdebule-

bebs ar arRvevs braleulad da amiT ziani ar gamouwvevia.43 

VIII. daskvna 

daskvnis saxiT SegviZlia vTqvaT, rom cxovelTa mimarT Sesabamisi, mniSvnelo-

vani debulebebi mTlianad kerZo samarTlSia, gansakuTrebiT ki germaniis samoqalaqo 

36 informacia miRebulia Semdegi veb-gverdidan: <fi le:///C:/Users/gigi/AppData/Local/Packages/MicrosoŌ .MicrosoŌ Ed-
ge_8wekyb3d8bbwe/TempState/Downloads/Ɵ erimzivilrecht%20(1).pdf>

37 OLG Hamm VersR 1993, 238.

38 OLG Hamm NJW-RR 1995, 409 zur HaŌ ung des Gerichtsvollziehers.

39 OLG Düsseldorf ZfS 1992, 77.

40 BGH VersR 1993, 1540.

41 OLG Frankfurt/M. Urt. v. 24.5.2013 – 4 U 162/12, BeckRS 2013, 08933.

42 BGH Urt. v. 25.3.2014 – VI ZR 372/13, NJW 2014, 2434.

43 OLG Hamm Urt. v. 9.4.2013 – 24 U 112/12, BeckRS 2013, 10194.
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samarTlSia mimofantuli. cxovelTa dacvas, rogorc saxelmwifo mizans iqamde ar hqon-

da sakanonmdeblo zegavlena samoqalaqo samarTalze. germaniis samoqalaqo kodeqsis 90-e 

a muxlis debuleba, romelic warmoadgens sawyis wertils samoqalaqo samarTlebrivi 

mimarTebis kuTxiT cxovelebTan kavSirSi, jer kidev 1990 wels Sevida ZalaSi, anu sakma-

od adre, vidre germaniis konstituciis me-20 a muxls daemateboda. samoqalaqo samar-

Tlis kanonmdeblobis da sasamarTlo praqtikis analizi aCvenebs samoqalaqo samarT-

lis anTroposcentrul perspeqtivas. aqedan gamomdinare cxoveli, rogorc samarTlis 

obieqti samoqalaqo samarTlebrivad aramxolod sakuTari nebis gamoa daculi, aramed 

kerZo samarTlis mxridan umTavresad mxolod refleqsurad moiTxovs dacvas, rogorc 

misi mflobelis sakuTreba. cxovelis rogorc Tanaqmnilebis kvals vpoulobT kerZo 

samarTalSi zustad iq, sadac cxovelTa dacvis Sesaxeb kanoni gamoyenebas poulobs. is-

eve rogorc sadac saxelmwifos mizani da ekonomikuri Tavisufleba da aseve iq, sadac 

cxovelis mflobelis sakuTrebis dacvis ufleba warmoiSoba. saTiTaod es yvelaferi 

gawerilia saboloo jamSi iseve rogorc konstituciis me-20 a muxlSi, aseve cxovelTa 

dacvis Sesaxeb kanonis pirvel muxlSi, romlidanac gamomdinareobs, is rom cxovelebi 

rogorc Tanaqmnilebani arian warmodgenilni. es asaxulia umTavresad germaniis uax-

les gadawyvetilebebSic, romelic cxovelebis mkurnalobis xarjebis ganawilebas exeba. 

saidanac germaniis samoqalaqo kodeqsis 251-e muxlis me-2 abzacSi cxovelisa da nivTis 

samarTlebriv statuss mijnavs, romlis mixedviTac araTanazomierad ar iTvleba cxove-

lis mkurnalobisas warmoSobili xarjebi, mxolod imitom, rom isini arsebiTad aWarbeben 

cxovelis Rirebulebas.44

saqarTveloSi cxovelebis uflebebis dacvasTan dakavSirebiT praqtika Zalian mwiria, 

rasac germanuli sasamarTlo praqtika uxvad gvTavazobs. gamomdinare iqidan, rom Cveni 

kerZo samarTali germanuls efuZneba kargi iqneboda konkretuli sakiTxebi CvenTanac 

gagveTvaliswinebina am kuTxiT. 

44 < hƩ ps://pdfs.semanƟ cscholar.org/af4b/aacc76b1d7623420b681ce082f4744e926ae.pdf>

ia axalaia
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Lali Lazarashvili

REͳDOMICILIATION AS AN INTERNATIONAL TRANSFORMATION OF COMPANY ͵ NEW 
REGULATION IN GEORGIAN CORPORATE LAW

This arƟ cle examines basic issues of re-domiciliaƟ on, which was introduced by amendments to the Law 
of Georgia on Entrepreneurs in 2008. This regulaƟ on remains unchanged content in the new draŌ  of Law 
on Entrepreneurs. Although not much Ɵ me has passed since the introducƟ on of this legislaƟ ve innovaƟ on, 
re-domiciliaƟ on is sƟ ll under development in Georgian Corporate Law. This arƟ cle studies the substance and 
signifi cance of re-domiciliaƟ on, the precondiƟ ons for its implementaƟ on, the procedure of re-domiciliaƟ on, 
legal consequences and relevant problemaƟ c issues. As a result of research the concept of re-domiciliaƟ on 
is developed, according to which re-domiciliaƟ on is a cross-border transfer of a company’s registered seat 
from Georgia to another country or from another country to Georgia, when the re-domiciled enterprise is 
considered as the legal successor of the previous company. The study revealed that re-domiciliaƟ on has not 
been implemented in pracƟ ce yet, one of the legal obstacles to which is the lack of a clear procedure for its 
implementaƟ on and the exisƟ ng pracƟ ce of the Registered Authority. In addiƟ on, the less interest of forei-
gn companies in re-domiciliaƟ on should probably be explained by the fact that starƟ ng a new company or 
opening a branch in Georgia is more aƩ racƟ ve due to the simplicity of establishment than re-domiciliaƟ on, 
which is a more complicated procedure. It should be noƟ ced that the experience of European Corporate Law 
is important for further improvement of a legal framework for re-domiciliaƟ on in Georgian Corporate Law. 
The main future task is to strengthen the legal framework for re-domiciliaƟ on, in parƟ cular, to adopt new by-
law regulaƟ ons about specifi c rules and condiƟ ons for its implementaƟ on.
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redomicileba, rogorc sawarmos saerTaSoriso gardaqmna - axali 
instituti qarTul sakorporacio samarTalSi

Sesavali

„mewarmeTa Sesaxeb“ saqarTvelos 1994 wlis 28 oqtombris kanonis me-57 muxlSi, 2008 

wlis 14 martis kanoniT ganxorcielebuli cvlilebebiT, SemoRebul iqna redomicilebis 

instituti, romelsac qarTuli sakorporacio samarTali manamde ar icnobda. es institu-

ti ucvleli SinaarsiT aris SenarCunebuli „mewarmeTa Sesaxeb“ axali kanonis proeqtSi.1 

miuxedavad imisa, rom aRniSnuli sakanonmdeblo novaciis SemoRebidan arcTu ise cota 

droa gasuli, redomicilebis instituti qarTul sakorporacio samarTalSi dRemde dau-

muSavebelia. swored redomicilebis Zireuli, damafuZnebeli samarTlebrivi sakiTxebis 

gamokvlevas isaxavs miznad warmodgenili statia da Semdgomi kvlevebisTvis safuZvlis 

Cayras, kerZod, statiis ZiriTadi mizania redomicilebis cnebis gansazRvra, risTvisac 

statiaSi gamokvleulia redomicilebis arsi da mniSvneloba, misi ganxorcielebis wina-

pirobebi, redomicilebis procesi, samarTlebrivi Sedegebi da Sesabamisi problematika.

1. redomicilebis arsi da mniSvneloba

1.1. redomicilebis mniSvneloba

sakorporacio samarTali korporaciebs sxvadasxva arCevanis SesaZleblobas sTava-

zobs, maT Soris, erT-erTia im iurisdiqciis arCeva, sadac korporacia dafuZndeba,2 

Tumca korporacia ar aris SeboWili arc dafuZnebis iurisdiqciiT da SeuZlia gada-

vides sxva iurisdiqciaSi. Sesabamisad, iurisdiqciaTa konkurenciisa da regulaciuri 

konkurenciis3 pirobebSi araerTi qveyana cdilobs, xelsayreli sakorporacio-samarT-

lebrivi reJimi SesTavazos kompaniebs da amiT moizidos isini, ramdenadac sawarmoebis 

saqmianoba aris saxelmwifos Semosavlebis gazrdis, investiciebis mozidvisa da saxel-

mwifo dovlaTis Seqmnis SesaZlebloba, xels uwyobs kargad funqcionirebadi, moqni-

li da mimzidveli bazris formirebas, mTlianobaSi ki - qveynis konkurentunarianobis 

zrdas. amdenad, redomicileba mniSvnelovania saxelmwifos ekonomikuri keTildReobis 

gaZlierebis TvalsazrisiT.

redomicileba mniSvnelovania Tavad kompaniisTvisac: igi xels uwyobs kompaniis same-

warmeo saqmianobis gafarToebas, axali bazrebis aTvisebas biznes-kontaqtebis dakargvis 

gareSe, gansakuTrebiT igi mimzidvelia mcire da saSualo biznesisTvis, romelic war-

moadgens saxelmwifos ekonomikis xerxemals.4 

* saqarTvelos universitetis profesori, TinaTin wereTlis saxelobis saxelmwifosa da samarTlis institu-

tis ufrosi mecnier-TanamSromeli.

1 statia momzadebulia „mewarmeTa Sesaxeb“ axali kanonis miRebamde,  „mewarmeTa Sesaxeb“ Zveli kanonis moq-

medebisa da kanonis axali proeqtis arsebobis pirobebSi, amitomac aris masSi aRniSnuli „mewarmeTa Sesaxeb“ 

axali kanonis proeqti, ix. hƩ ps://matsne.gov.ge/ka/document/view/4962987?publicaƟ on=0 [20.10.2020].

2 kraakmani r., armori j., hansmani h., pargendleri m., sakorporacio samarTlis anatomia, Tbilisi, 2019, 32.

3 iqve, 33.

4 Commission Staff  Working Document Impact Assessment Accompanying the document Proposal for a DirecƟ ve of the European 
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1.2. redomicileba, rogorc saqarTvelos konstituciiT 
uzrunvelyofili mimosvlis Tavisuflebis gamovlineba,      

sakorporacio samarTalSi

saqarTvelos konstituciis me-14 muxlis pirveli punqtiT ganmtkicebulia mimosvlis 

Tavisufleba, romlis Tanaxmad, yvelas, vinc kanonierad imyofeba saqarTveloSi, aqvs 

qveynis mTel teritoriaze Tavisufali mimosvlis, sacxovrebeli adgilis Tavisuflad 

arCevisa da saqarTvelodan Tavisuflad gasvlis ufleba. imavdroulad, saqarTvelos 

konstituciis 34-e muxlis pirveli punqtiT, konstituciaSi miTiTebuli adamianis Zir-

iTadi uflebebi, maTi Sinaarsis gaTvaliswinebiT, vrceldeba agreTve iuridiul pirebze. 

swored mimosvlis Tavisuflebis iuridiuli pirebis mimarT gavrcelebis gamoxatulebaa 

„mewarmeTa Sesaxeb“ kanoniT gaTvaliswinebuli redomicileba, rac sawarmos Tavisufal 

gadaadgilebas gulisxmobs saqarTvelodan sxva qveyanaSi da piriqiT. amasTan, fiziku-

ri pirisgan gansxvavebiT, iuridiuli piris mimarT „mimosvlis“ nacvlad metad relevan-

turia, gamoyenebul iqnes swored termini „gadaadgileba“, ramdenadac sityva „mimosvla“ 

ufro fizikur pirs miemarTeba, vidre iuridiul pirs.

1.3. redomicilebis arsi

termini „redomicileba“ etimologiurad warmosdgeba laTinuri sityvidan `domici-
lium~, rac qarTulad sacxovrebel adgils, adgilsamyofels niSnavs5 da TavsarTisgan 

`re-~, rac moqmedebis ganaxlebis, gameorebis aRmniSvnelia.6 Sesabamisad, redomicileba 

sityvasityviT SesaZlebelia gaimartos, rogorc adgilsamyofilis gadatana, ganaxleba, 

Secvla. redomicilebis mareglamentirebeli ZiriTadi normaa „mewarmeTa Sesaxeb“ saqa-

rTvelos kanonis me-57 muxli. am normis pirveli da me-3 punqtebis mixedviT, redomi-

cileba gulisxmobs ucxo qveynis sawarmos registraciis saqarTveloSi gadmotanas an 

saqarTveloSi registrirebuli sawarmos registraciis ucxo qveyanaSi gadatanas. amde-

nad, redomicileba SesaZlobas iZleva, erTi mxriv, saqarTveloSi registrirebuli sawar-

mo „gaemgzavros“ sxva qveyanaSi, gaxdes am qveynis „moqalaqe“ da meore mxriv, piriqiT, 

sxva qveyanaSi registrirebuli sawarmo „wamovides“ am qveynidan saqarTveloSi da gaxdes 

saqarTvelos „moqalaqe“ sawarmo. sagulisxmoa, rom am SemTxvevaSi mxedvelobaSia sxva 

qveynidan saqarTveloSi an saqarTvelodan sxva qveyanaSi sawarmos registraciis gadatana 

da ara sawarmos filialis gaxsna, Svilobili kompaniis dafuZneba an faqtobrivi adgil-

samyofelis gadatana. sawarmos registraciis gadatana sxva qveyanaSi, Tavis mxriv, niSnavs 

sawarmos amoweras registraciis qveynis samewarmeo reestridan7 likvidaciis gareSe da 

igive sawarmos registracias sxva qveynis Sesabamis reestrSi. 

„mewarmeTa Sesaxeb“ kanonis me-57 muxlis pirveli punqtidan gamomdinare, redomi-

Parliament and of the Council amending DirecƟ ve (EU) 2017/1132 as regards the use of digital tools and processes in company law and 
Proposal for a DirecƟ ve of the European Parliament and of the Council amending DirecƟ ve (EU) 2017/1132 as regards cross-border 
conversions, mergers and divisions, SWD/2018/141 fi nal-2018/0113 (COD), hƩ ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?u-
ri=CELEX:52018SC0141&from=EN [30.08.2020].

5 <hƩ ps://www.wordsense.eu/domicilium/> [20.10.2020]

6 ucxo sityvaTa leqsikoni, Tbilisi, 1973, 347.

7 igulisxmeba saxelmwifo reestri, sadac registrirdeba mewarme subieqti, saqarTveloSi - mewarmeTa da 

arasamewarmeo (arakomerciuli) iuridiuli pirebis reestri, xolo ucxo qveyanaSi - ekvivalenturi reestri.
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cilebis aucilebeli niSania sawarmos saqmianobis uwyvetobis daurRvevloba. aRniSnuli 

gulisxmobs, rom redomicilebis Sedegad sawarmos samarTalsubieqtoba, uflebebi da 

movaleobebi narCundeba. sxvagvarad, redomicilebis safuZvelze sxva qveyanaSi gadaadg-

ilebuli sawarmo warmoadgens Tavdapirveli, redomicilebamdeli sawarmos uflebamo-

nacvles, anu misi uflebebisa da movaleobebis memkvidres.

amdenad, sawarmos redomicilebas adgili aqvs im SemTxvevaSi, rodesac saqarTveloSi 

registrirebuli sawarmo amoewereba mewarmeTa da arasamewarmeo (arakomerciuli) iu-

ridiuli pirebis reestridan da registrirdeba ekvivalentur reestrSi sxva qveyanaSi, 

an ucxo qveyanaSi registrirebuli sawarmo amoewereba am qveynis Sesabamisi reestridan 

da registrirdeba saqarTveloSi, ra drosac sxva qveyanaSi gadaadgilebuli sawarmo war-

moadgens Tavdapirveli, redomicilebamdeli sawarmos uflebamonacvles. 

sayuradRebo sakiTxia, erTi mxriv, Tu, konkretulad, romel ucxo qveyanaSi SeiZleba 

qarTuli sawarmos redomicileba da meore mxriv, Sesabamisad, romeli ucxo qveynidanaa Ses-

aZlebeli saqarTveloSi sawarmos redomicileba. pirvel sakiTxze pasuxs iZleva „mewarmeTa 

Sesaxeb“ kanonis me-57 muxlis me-3 punqtis „a“ qvepunqti, romlis Tanaxmad qarTuli sawar-

mos redomicileba SesaZlebelia nebismier qveyanaSi, romelTanac dadebuli saerTaSor-

iso xelSekrulebiT ar aris akrZaluli redomicileba. rac Seexeba sakiTxs, Tu romeli 

ucxo qveynidanaa SesaZlebeli saqarTveloSi sawarmos redomicileba, kanoni arc amasTan 

dakavSirebiT Seicavs raime SezRudvas. nacvalgebis principidan8 gamomdinare, am SemTxveva-

Si unda gamoiricxos is qveyana, romelic qarTul kompaniebs aukrZalavs redomicilebas.

redomicilebas iTvaliswinebs „mewarmeTa Sesaxeb“ axali kanonis proeqtic. kerZod, 

misi 79-e muxli. igi dRes moqmedi „mewarmeTa Sesaxeb“ kanonis me-57 muxlis analogiuri 

Sinaarsis matarebeli normaa, Tumca, muxlis saxelmwodebaa „ucxo qveyanaSi registrire-

buli mewarmis registraciis saqarTveloSi gadmotana“ da ara „redomicileba“, rogorc 

es moqmed kanonSia. safiqrebelia, rom proeqtis 79-e muxlis saxelwodeba ar aris sruly-

ofili, radgan aRniSnuli norma awesrigebs saqarTveloSi registrirebuli mewarmis reg-

istraciis ucxo qveyanaSi gadatanasac, rac normis saTaurSi ar aris asaxuli. sasurve-

lia, axalma kanonproeqtma gamoiyenos igive termini - „redomicileba“, romelic moqmed 

kanonSia gamoyenebuli da zusti, moqnili da lakonuri terminia am normiT regulirebu-

li urTierTobis aRsaniSnavad.

1.4. redomicilebis subieqti

„mewarmeTa Sesaxeb“ kanonis me-57 muxli redomicilebis subieqtad gansazRvravs sawar-

mos, romelic registrirebulia saqarTveloSi an ucxo qveyanaSi. mocemul SemTxvevaSi, 

erTi mxriv, sayuradReboa, Tu ra igulisxmeba saqarTveloSi registrirebuli sawarmos 

cnebaSi - yvela organizaciul-samarTlebrivi formis mewarme subieqti, individualuri 

mewarmis CaTvliT, Tu mxolod samewarmeo iuridiuli piri? meore mxriv, aseve sayur-

adReboa, Tu ra igulisxmeba ucxo qveyanaSi registrirebuli sawarmos cnebaSi.

„mewarmeTa Sesaxeb“ kanoni sawarmos cnebas zogjer ganixilavs farTo mniSvnelobiT 

da masSi samewarmeo sazogadoebebTan erTad individualur mewarmesac moiazrebs (mag-

aliTad, me-54 muxlis 1-li punqtis „b“ qvepunqti). miuxedavad amisa, kanonis me-57 mux-

lis Sinaarsidan gamomdinare, redomicileba Seexeba mxolod samewarmeo sazogadoebebs, 

anu komerciul (samewarmeo) iuridiul pirebs. aRniSnuli daskvnis gamotana SesaZlebe-

8 aleqsiZe l., Tanamedrove saerTaSoriso samarTali, Tbilisi, 2010, 207-208.

lali lazaraSvili
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lia, Tundac, aRniSnuli muxlis me-4 punqtidan gamomdinare, romlis Tanaxmad, redo-

micilebaze vrceldeba sawarmos reorganizaciis maregulirebeli normebi, ramdenadac 

amave kanonis 144-e muxli, romelic reorganizacias aregulirebs, Tavis mxriv, mxolod 

samewarmeo sazogadoebebze vrceldeba. analogiurad awesrigebs am sakiTxs „mewarmeTa 

Sesaxeb“ kanonis axali proeqtic, kerZod, misi 79-e muxlis me-4 punqti. sxva iuridiuli 

pirebi, magaliTad, arakomerciuli (arasamewarmeo) iuridiuli pirebi ar sargebloben 

redomicilebis SesaZleblobiT. amdenad, saqarTvelodan redomicilebis SesaZleblobiT 

sargebloben mxolod samewarmeo (komerciuli) iuridiuli pirebi. 

evropuli sakorporacio samarTlis mowesrigebas Tu SevadarebT am sakiTxze, vnaxavT, 

rom sawarmoTa gadaadgilebis TavisuflebiT mosargeble sawarmos termini, evropuli ka-

vSiris funqcionirebis Sesaxeb xelSekrulebis 49-e muxlis me-2 abzacidan da 54-e muxli-

dan gamomdinare, gulisxmobs samoqalaqo samarTlisa da sakorporacio samarTlis gaer-

Tianebebs, garda arakomerciuli iuridiuli pirebisa, aseve sajaro samarTlis iuridiul 

pirebs.9 sagulisxmoa, rom evropul praqtikaSi gadaadgilebis Tavisuflebas, ZiriTadad, 

mewarme subieqtebi mimarTaven, romelTa Soris Sps-ebi sWarboben.10

rac Seexeba sakiTxs, Tu romeli subieqti igulisxmeba ucxo qveyanaSi registrirebuli 

sawarmos cnebaSi „mewarmeTa Sesaxeb“ kanonis me-57 muxlis mixedviT, amasTan dakavSirebiT 

aseve safiqrebelia, rom masSi moiazreba sxva qveynebis mxolod samewarmeo sazogadoebebi 

da ara magaliTad, arakomerciuli (arasamewarmeo) iuridiuli pirebi, ramdenadac „me-

warmeTa Sesaxeb“ kanonis regulirebis sfero mxolod mewarme subieqtebs moicavs.

saqarTveloSi sawarmos redomicilebasTan dakavSirebiT aseve wamoiWreba Semdegi 

sakiTxi - romeli samarTlebrivi formiT unda daregistrirdes saqarTveloSi redo-

micilebuli ucxo qveynis kompania? es sakiTxi martivad wydeba im SemTxvevaSi, rode-

sac saqarTveloSi redomicilebul sawarmos aqvs igive samarTlebrivi forma, romel-

sac qarTuli sakorporacio samarTali iTvaliswinebs: solidaruli pasuxismgeblobis 

sazogadoeba, komandituri sazogadoeba, SezRuduli pasuxismgeblobis sazogadoeba, 

saaqcio sazogadoeba, kooperativi. Tumca, SesaZlebelia, ucxour kompanias hqondes ise-

Ti samarTlebrivi formac, romelsac qarTuli samarTali ar icnobs. sagulisxmoa, rom 

qarTul sakorporacio samarTalSi moqmedebs mewarme subieqtebis organizaciul-samarT-

lebrivi formebis amomwuravi CamonaTvalis damdgeni principi - numerus clausus.11 swored 

amitom, „mewarmeTa Sesaxeb“ kanonis 57 muxlis me-2 punqtis Tanaxmad, saqarTveloSi re-

domicilebuli sawarmo unda daregistrirdes mxolod saqarTvelos kanonmdeblobiT 

gaTvaliswinebuli samarTlebrivi formiT. amdenad, ucxouri sawarmo unda moergos qa-

rTuli sakorporacio samarTliT SemoTavazebul samewarmeo sazogadoebebis formebs 

da faqtobrivad, aseT SemTxvevaSi adgili aqvs ucxo qveynis kompaniis gardaqmnas qar-

Tul organizaciul-samarTlebriv formad. niSandoblivia, rom im SemTxvevaSic gardaqm-

nas aqvs adgili, rodesac organizaciul-samarTlebrivi forma identuria, magaliTad, 

ucxouri Sps axdens redomicilebas saqarTveloSi. am SemTxvevaSi ucxouri Sps gardai-

qmneba qarTul Sps-d, anu moxdeba ucxo qveynis kompaniis gardaqmna qarTul sawarmod.

9 Dorresteijn A., Monteiro T., Teichmann C., Werlauff  E., European Corporate Law, Netherlands, 2009, 32.
10 Commission Staff  Working Document Impact Assessment Accompanying the document Proposal for a DirecƟ ve of the European 
Parliament and of the Council amending DirecƟ ve (EU) 2017/1132 as regards the use of digital tools and processes in company law and 
Proposal for a DirecƟ ve of the European Parliament and of the Council amending DirecƟ ve (EU) 2017/1132 as regards cross-border 
conversions, mergers and divisions, SWD/2018/141 fi nal-2018/0113 (COD), <hƩ ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?u-
ri=CELEX:52018SC0141&from=EN> [30.08.2020], 30-31.
11 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 13.
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1.5.sawarmos gadaadgilebis sxva formebi

redomicileba sawarmos gadaadgilebis formaa, Tumca ara erTaderTi. sawarmoTa 

gadaadgilebis Tavisufleba SesaZlebelia aseve ganxorcieldes sawarmos faqtobrivi 

gadaadgilebis meSveobiT, romelic erT qveyanaSi registrirebuli sawarmos mier sxva 

qveyanaSi saqmianobis ganxorcielebas, faqtobrivi adgilsamyofelis dafuZnebas niS-

navs.12 am SemTxvevaSi sawarmo iuridiul misamarTs inarCunebs registraciis qveyanaSi, 

xolo sinamdvileSi saqmianobs sxva qveynis misamarTze.13 redomicilebisas adgili aqvs 

swored registrirebuli iuridiuli misamarTis da ara faqtobrivi adgilsamyofelis 

gadatanas. aRniSnuli gulisxmobs, rom qarTuli sawarmos redomicilebis SemTxvevaSi 

sawarmo amoiricxeba sajaro reestris erovnuli saagentos mewarmeTa da arasamewarmeo 

(arakomerciuli) iuridiuli pirebis reestridan da registrirdeba sxva qveynis ekviv-

alentur reestrSi, an piriqiT, ucxo qveynis sawarmos redomicilebis SemTxvevaSi es 

sawarmo amoiricxeba sxva qveynis Sesabamisi reestridan da registrirdeba sajaro rees-

tris erovnuli saagentos mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli pire-

bis reestrSi. 

evropuli sakorporacio samarTali rogorc sawarmos faqtobrivi adgilsamyofelis, 

ise registrirebuli misamarTis gadatanas miakuTvnebs e.w. pirvelad dafuZnebas.14 aseve, 

misi mixedviT, sawarmoTa gadaadgilebis Tavisufleba SesaZlebelia ganxorcieldes e.w. 

meoradi dafuZnebis meSveobiT,15 mas miekuTvneba erT wevr saxelmwifoSi registrirebuli 

sawarmos mier sxva wevr qveyanaSi filialis, warmomadgenlobis an Svilobili kompani-

is Seqmna,16 romlebic aseve sawarmos gadaadgilebis formebia. pirveladi dafuZnebisgan 

gansxvavebiT, am SemTxvevaSi sawarmo ar emigrirebs da rCeba dafuZnebis qveynis „moqa-

laqed“, mxolod afarToebs Tavisi saqmianobis areals sxva qveyanaSi Tavisi warmomad-

geneli struqturuli erTeulis gaxsniT (filiali, warmomadgenloba), an sxva qveyanaSi 

aarsebs Svilobil sawarmos. 

2. redomicilebis damabrkolebeli garemoebebi

„mewarmeTa Sesaxeb“ kanonis me-57 muxlis me-3 punqti („mewarmeTa Sesaxeb“ axali kanonis 

proeqtis 79-e muxlis me-3 punqti) miuTiTebs redomicilebis damabrkolebel garemoe-

bebze, romelTa arsebobisas dauSvebelia sawarmos gadaadgileba. gasamijnia, erTi mxriv, 

saqarTveloSi registrirebuli sawarmos redomicilebis damabrkolebeli garemoebebi 

da meore mxriv, ucxo qveyanaSi registrirebuli sawarmos saqarTveloSi redomicilebis 

damabrkolebeli garemoebebi.

12 ix. lazaraSvili l., sawarmoTa gadaadgilebis Tavisufleba evropul sakorporacio samarTalSi da misi mniS-

vneloba qarTuli sakorporacio samarTlisTvis, SedarebiTi samarTlis qarTul-germanuli Jurnali, 1/2020, 32.

13 iqve, 32-33.

14 iqve, 31.

15 Edwards V., EC Company Law, New York, 1999, 342.

16 iqve.

lali lazaraSvili
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2.1. saqarTveloSi registrirebuli sawarmos redomicilebis 
damabrkolebeli garemoebebi

„mewarmeTa Sesaxeb“ kanonis me-57 muxlis me-3 punqtis „a“, „b“ da „g“ qvepunqtebidan 

gamomdinare, saqarTveloSi registrirebuli sawarmos redomicileba ucxo qveyanaSi 

dauSvebelia, Tuki erT-erT Semdegi garemoebaa saxeze: 

• im qveyanasTan saqarTvelos mier dadebuli saerTaSoriso xelSekrulebiT, sadac qa-

rTuli kompania axdens registraciis gadatanas, akrZalulia sawarmos redomicileba; 

• sawarmos winaaRmdeg saqarTveloSi mimdinareobs sasamarTlo dava; 

• sawarmos winaaRmdeg saqarTveloSi mimdinareobs sisxlis samarTlis saqmis warmoeba; 

• sawarmos winaaRmdeg saqarTveloSi mimdinareobs gadaxdisuunarobis saqmis warmoeba; 

• redomicilebis momentSi sawarmos saqarTvelos sagadasaxado organoebis mimarT 

gaaCnia sagadasaxado davalianeba.

naTelia, rom kanonmdebeli, erTi mxriv, pativs scems sxva qveyanasTan dadebul saer-

TaSoriso xelSekrulebas, romelic krZalavs qarTuli sawarmos redomicilebas am qveya-

naSi. meore mxriv, kanonmdebeli icavs kreditorebisa da mesame pirebis interesebs, raTa 

redomicileba ar iqnes gamoyenebuli, rogorc kompaniis „gaqceva“ pasuxismgeblobisgan. 

marTalia, redomicilebis Semdgom sawarmo inarCunebs uflebebsa da movaleobebs da am 

SemTxvevaSic SeiZleba mis mimarT Sesabamisi warmoebis ganxorcieleba, Tumca sxva qvey-

anaSi sawarmos emigracia garkveulad arTulebs da xarjians xdis masTan samarTlebriv 

urTierTobebs. amitom aris, rom, kanonis moTxovnidan gamomdinare, kompanias ekrZaleba 

redomicileba, Tu mis winaaRmdeg saqarTveloSi mimdinareobs sasamarTlo dava. am SemTx-

vevaSi mxedvelobaSia rogorc samoqalaqo, ise administraciuli samarTalwarmoebiT mim-

dinare dava. amasTan, niSandoblivia, rom samoqalaqo da administraciul davaSi aRniSnuli 

kompania unda monawileobdes mopasuxis procesualuri statusiT, radgan zemoaRniSnuli 

norma iTxovs sawarmos winaaRmdeg davis warmoebas, xolo mxare, romlis winaaRmdegac 

dava warmoebs, swored mopasuxea. amdenad, davebi, sadac kompania aris mosarCele, kanonis 

aRniSnuli normidan gamomdinare, ar unda iyos redomicilebisTvis xelis SemSleli, aq 

kompania Tavad gadawyvets, moaxdinos Tu ara redomicileba davis dasrulebamde. davis 

gagrZlebis SesaZlebloba redomicilebul kompanias ar ekargeba, igi davas gaagrZelebs 

redomicilebamdeli kompaniis, anu mosarCelis saproceso uflebamonacvled, radgan 

rogorc aRiniSna, redomicileba reorganizaciis samarTlebriv Sedegebs warmoSobs, e.i. 

kompaniaTa uflebamonacvleoba dasaSvebi xdeba samoqalaqo saproceso kodeqsis 92-e 

muxlis pirveli nawilis safuZvelze. calkea gamoyofili sawarmos winaaRmdeg sisxlis 

samarTlis warmoebis mimdinareoba, rac aseve redomicilebis damabrkolebeli garemoe-

baa. aseve calkea gamoyofili saxelmwifos, rogorc kreditoris fiskaluri interesebi. 

am SemTxvevaze, me-57 muxlis me-4 punqtidan gamomdinare, unda gavrceldes „mewarmeTa 

Sesaxeb“ kanonis me-14 muxlis me-3 punqti, romelic iTvaliswinebs maregistrirebeli or-

ganos mier Semosavlebis samsaxurisaTvis konkretuli kompaniis reorganizaciis Taobaze 

informaciis miwodebas da sawarmos sagadasaxado Semowmebis SesaZleblobas. aRniSnul 

regulirebas iTvaliswinebs „mewarmeTa Sesaxeb“ axali kanonis proeqtic.
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2.2. sxva qveyanaSi registrirebuli sawarmos saqarTveloSi 
redomicilebis damabrkolebeli garemoebebi

„mewarmeTa Sesaxeb“ kanonis me-57 muxlis me-3 punqtis „a“ qvepunqti gamohyofs sxva qvey-

anaSi registrirebuli sawarmos saqarTveloSi redomicilebis erTaderT damabrkolebel 

garemoebas - am qveyanasTan dadebuli saerTaSoriso xelSekrulebiT sawarmos redomi-

cilebis akrZalvis SemTxvevas. Tumca, aseve naTelia, rom sawarmo, romelic saqarTvelo-

Si gadawyvets redomicilebas, unda akmayofilebdes Sesabamisi ucxo qveynis kanonmde-

blobiT dadgenil redomicilebis moTxovnebs, saidanac saqarTveloSi emigrirebs.

3. redomicilebis procesi

„mewarmeTa Sesaxeb“ kanoni ar Seicavs redomicilebis ganxorcielebis proceduruli 

sakiTxebis konkretul mowesrigebas. am sakiTxebis gansazRvras kanonis me-57 muxlis me-5 

punqti iTvaliswinebs mTavrobis dadgenilebis mier, romelic dRemde ar aris miRebu-

li. Tumca, kanoni iZleva orientirs, ris safuZvelzec redomicilebis procesis Zir-

iTadi etapebis gamokveTa SesaZlebelia. kerZod, redomicilebis procesisTvis naTelis 

mosafenad amosavalia is garemoeba, rom redomicileba aris reorganizaciis erT-erTi 

formis - gardaqmnis gamovlineba. sxvagvarad, mas sawarmos saerTaSoriso gardaqmna-

sac uwodeben.17 swored imis gaTvaliswinebiT, rom redomicileba aris reorganizaciis 

erT-erTi forma, qarTuli kompaniebis redomicilebis procedurisTvis met-naklebad 

naTelis mosafenad swored reorganizaciis procedura aris mxedvelobaSi misaRebi.

„mewarmeTa Sesaxeb“ kanonis me-144 muxli gamohyofs samewarmeo sazogadoebis reorga-

nizaciis procesis Semdeg ZiriTad etapebs:

• partniorTa saerTo krebis gadawyvetilebis miReba sazogadoebis reorganizaciis 

procesis dawyebis Sesaxeb (mux.144.1). 

• aRniSnuli gadawyvetilebis registracia samewarmeo reestrSi (mux.144.6, mux.14.3). 

• sawarmos mier kreditorTa informireba reorganizaciis dawyebis Sesaxeb da val-

debulebebis vadaze adre Sesrulebis SeTavazeba (mux.144.6, mux.14.4, mux.144.8).

• reorganizaciis dasrulebis registracia samewarmeo reestrSi.

swored am etapebis dacvaa saWiro sawarmos redomicilebis SemTxvevaSic, ra Tqma 

unda, redomicilebis specifikis gaTvaliswinebiT. redomicilebis SemTxvevaze ar unda 

gavrceldes 144 muxlis me-6 punqti, romlis Tanaxmad, rig sagamonakliso SemTxvevaSi, 

reorganizaciis procesis yvela etapis dacva ar aris saWiro (mag., ss-is gardaqmna Sps-d, 

Sps-is gardaqmna ss-d, samarTlebrivi formis iseTi cvlileba, rodesac sawarmos unari, 

daakmayofilos kreditorebi, ar mcirdeba).

„mewarmeTa Sesaxeb“ kanonis me-57 muxlis me-5 punqti iTvaliswinebs redomicilebis 

konkretuli wesisa da pirobebis gansazRvras mTavrobis dadgenilebis mier, romelic 

dRemde miRebuli ar aris. SesaZlebelia Tu ara, mTavrobis dadgenilebis ararsebobis 

miuxedavad, redomicilebis praqtikaSi ganxorcieleba? am kiTxvas dadebiTi pasuxi unda 

gaeces. „normatiuli aqtebis Sesaxeb“ saqarTvelos organuli kanonis 22-e muxlis me-

10 punqtis Tanaxmad, sakanonmdeblo aqts aqvs pirdapiri moqmedebis Zala, miuxedavad 

imisa, miRebulia (gamocemulia) Tu ara mis Sesasruleblad kanonqvemdebare aqti, Tu 

17 ix. lazaraSvili l., sawarmoTa gadaadgilebis Tavisufleba evropul sakorporacio samarTalSi da misi mniS-

vneloba qarTuli sakorporacio samarTlisTvis, SedarebiTi samarTlis qarTul-germanuli Jurnali, 1/2020, 

37.

lali lazaraSvili
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Tavad sakanonmdeblo aqtiT sxva ram ar aris dadgenili. aseve, amave organuli kanonis 

22-e muxlis me-11 punqtis Tanaxmad, dauSvebelia sakanonmdeblo aqtiT dadgenili norm-

is Sesrulebaze uaris Tqma im motiviT, rom mis Sesasruleblad miRebuli (gamocemuli) 

ar aris Sesabamisi kanonqvemdebare aqti, Tu TviT am sakanonmdeblo aqtiT sxva ram ar 

aris dadgenili. „mewarmeTa Sesaxeb“ kanoniT ar aris dadgenili, rom mTavrobis dadge-

nilebis miRebamde ar moxdeba sawarmoTa redomicileba. miuxedavad amisa, sajaro rees-

tris erovnuli saagentos praqtikiT, imis gamo, rom redomicilebis wesebisa da proce-

durebis maregulirebeli normebi kanonmdeblobiT ar aris dadgenili, mocemul etapze 

mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli pirebis reestrSi sawarmoTa 

redomicilebis registracia ar xorcieldeba. aRniSnuli pozicia ar Seesabameba „nor-

matiuli aqtebis Sesaxeb“ organuli kanonis moTxovnebs. swored redomicilebis mkaf-

io proceduris ararseboba, sajaro reestris erovnuli saagentos arebuli praqtika, 

aris erT-erTi xelis SemSleli garemoeba, rom praqtikaSi redomicilebis ganxorcieleba 

dRemde ver xerxdeba. garda amisa, ucxouri kompaniebis naklebi interesi redomicilebis 

mimarT albaT unda aixsnas imiTac, rom saqarTveloSi axali kompaniis an filialis da-

fuZneba ufro mimzidvelia dafuZnebis simartivis gamo, vidre redomicileba, romelic 

ufro rTuli proceduraa. Tumca isic ar gamoiricxeba, rom ucxouri kompania, rig 

SemTxvevaSi, saqarTveloSi filialis dafuZnebisas, faqtobrivad, mimarTavdes saqarTve-

loSi gadaadgilebas faqtobrivi adgilsamyofelis gadatanis meSveobiT.18 

redomicilebis procesSi gansakuTrebuli yuradReba unda mieqces da mTavrobis mo-

mavalma dadgenilebamac unda gaiTvaliswinos sawarmos kreditorebis, partniorebisa da 

TanamSromlebis interesebis dacvis sakiTxi. kreditorebs unda ecnoboT redomicilebis 

Taobaze da maT mimarT SeTavazebul iqnes valdebulebebis vadaze adre Sesrulebisa Tu 

uzrunvelyofis SesaZlebloba. partniorTaTvis, romlebmac mxari ar dauWires redomi-

cilebas, uzrunvelyofil unda iqnes wilis gamosyidva kompaniis mier saTanado kompen-

saciis gadaxdis gziT. TanamSromelTa mimarT aseve gasaTvaliswinebelia maTi uflebebis 

dacvis Sesabamisi garantiebis SemoReba. 

es sakiTxebi msgavsia evropul sakorporacio samarTalSi sawarmoTa gadadgilebis 

Tavisuflebis ganxorcielebis proceduruli sakiTxebisa da am SemTxvevaSi saminuSo mow-

esrigebad SesaZlebelia gamodges swored evropuli sakorporacio samarTlis gamoc-

dileba, me-14 direqtivis proeqti, evrokomisiis axali winadadeba.19

4. redomicilebis samar Tlebrivi Sedegi

redomicilebis samarTlebrivi Sedegebi „mewarmeTa Sesaxeb“ kanonis me-57 muxlis pir-

veli da me-4 punqtebidan gamomdinareobs. me-4 punqtis Tanaxmad, saqarTveloSi regis-

trirebuli sawarmos redomicileba aris sawarmos reorganizaciis tolfasi. es norma 

xazs usvams redomicilebis ZiriTad samarTlebriv Sedegs - igi iwvevs sawarmos reor-

ganizacias da ara likvidacias da Sesabamisad, redomicilebac swored reorganizaci-

is samarTlebriv Sedegebs warmoSobs, kerZod, sawarmoTa uflebamonacvleobas. redo-

18 marTlmsajulebis evropuli sasamarTlos praqtikaSi msgavs SemTxvevas adgili hqonda Centros-is saqmeze, ix. 

Case C-212/97, Centros Ltd v Erhervs-og Selskabsstyrelsen [1999] ECR I-1459.

19 ix. lazaraSvili l., sawarmoTa gadaadgilebis Tavisufleba evropul sakorporacio samarTalSi da misi mniS-

vneloba qarTuli sakorporacio samarTlisTvis, SedarebiTi samarTlis qarTul-germanuli Jurnali, 1/2020, 

40-41.
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micilebuli sawarmo miiCneva redomicilebamde arsebuli kompaniis uflebamonacvled 

da gadaecema misi ufleba-movaleobebi. ufleba-movaleobebis memkvidreobiTobaze miu-

TiTebs kanonis me-57 muxlis pirveli punqtic, romelic redomicilebis sawarmos uwyve-

tobis daurRvevlad ganxorcielebas adgens.

zemoaRniSnuli sakiTxebis gamokvlevidan gamomdinare, SesaZlebelia Camoyalibdes 

redomicilebis cneba. redomicileba - es aris sawarmos saerTaSoriso gardaqmna, ra dro-

sac saqarTveloSi registrirebuli kompania gardaiqmneba sxva qveynis sawarmod am qveya-

naSi registraciis gadatanis gziT, an ucxo qveynis sawarmo gardaiqmneba qarTul kompa-

niad saqarTveloSi registraciis gadmotanis gziT, rac drosac redomicilebis Semdgom 

sawarmo warmoadgens redomicilebamdeli sawarmos uflebamonacvles. 

daskvna

kvlevis Sedegad gamoikveTa, rom redomicileba saqarTvelos sakorporacio samar-

TalSi axali, ganviTarebis procesSi myofi institutia, romelic saqarTvelos kon-

stituciiT uzrunvelyofili mimosvlis Tavisuflebis iuridiuli pirebis mimarT 

gavrcelebis gamovlinebaa. igi mowesrigebulia „mewarmeTa Sesaxeb“ kanonis me-57 muxliT. 

kvlevis Sedegad Camoyalibda redomicilebis cneba, kerZod, redomicileba - es aris 

sawarmos saerTaSoriso gardaqmna, ra drosac saqarTveloSi registrirebuli kompania 

gardaiqmneba sxva qveynis sawarmod am qveyanaSi registraciis gadatanis gziT, an ucxo 

qveynis sawarmo gardaiqmneba qarTul kompaniad saqarTveloSi registraciis gadmota-

nis gziT, rac drosac redomicilebis Semdgom sawarmo warmoadgens redomicilebamdeli 

sawarmos uflebamonacvles.

sagulisxmoa, rom praqtikaSi redeomicilebis ganxorcieleba dRemde ver xerxdeba, 

romlis erT-erTi xelis SemSleli garemoebaa misi ganxorcielebis mkafio proceduris 

ararseboba da sajaro reestris erovnuli saagentos arsebuli praqtika. garda amisa, 

ucxouri kompaniebis naklebi interesi redomicilebis mimarT albaT unda aixsnas imi-

Tac, rom saqarTveloSi axali kompaniis dafuZneba an filialis gaxsna ufro mimzidvelia 

dafuZnebis simartivis gamo, vidre redomicileba, romelic ufro rTuli proceduraa.

aRsaniSnavia, rom redomicilebis bunebis ukeT gasagebad qarTuli sakorporacio 

samarTlisTvis mniSvnelovania evropuli sakorporacio samarTlis gamocdileba sawar-

moTa gadaadgilebis sakiTxSi. samomavlo saSuri amocanaa redomicilebis samarTlebrivi 

CarCos gaZliereba, kerZod, redomicilebis ganxorcielebis mkafio wesisa da pirobebis 

momwesrigebeli kanonqvemdebare aqtis miReba. 

redomicilebas iTvaliswinebs „mewarmeTa Sesaxeb“ kanonis axali proeqtic, kerZod, 

misi 79-e muxli. igi dRes moqmedi „mewarmeTa Sesaxeb“ kanonis me-57 muxlis analogiuri 

Sinaarsis matarebeli normaa, Tumca muxlis saxelmwodebaa „ucxo qveyanaSi registrire-

buli mewarmis registraciis saqarTveloSi gadmotana“ da ara „redomicileba“, rogorc 

es moqmed kanonSia. safiqrebelia, rom proeqtis 79-e muxlis saxelwodeba ar aris sruly-

ofili, radgan aRniSnuli norma awesrigebs saqarTveloSi registrirebuli mewarmis reg-

istraciis ucxo qveyanaSi gadatanasac, rac normis saTaurSi ar aris asaxuli. sasurve-

lia, axalma kanonproeqtma gamoiyenos igive termini - „redomicileba“, romelic moqmed 

kanonSia gamoyenebuli da zusti, moqnili da lakonuri terminia am normiT regulirebu-

li urTierTobis aRsaniSnavad.

lali lazaraSvili
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Lia Shatberashvili

THE RIGHT OF OWNERSHIP AS A FUNDAMENTAL RIGHT AND THE EXPRESSION OF ITS 
SOCIAL FUNCTION ON THE EXAMPLE OF RESIDENTIAL OWNERSHIP:

DISCUSSION OF CASE LAW AND CHALLENGES MAINLY FROM THE GERMAN EXPERIENCE

The arƟ cle addresses the legal regulaƟ on of property rights as one of the most important protected 
goods and the requirements for property rights that result from its social funcƟ on and importance. The ar-
Ɵ cle discusses a possible contradicƟ on between the right to property as a generally recognized right of the 
individual and the obligaƟ ons arising from the social funcƟ ons of property and the limitaƟ ons imposed by 
the legislature.

The balancing of the individual and public interests represented in this dispute is one of the most com-
plex quesƟ ons of civil and consƟ tuƟ onal law, the decision on which in pracƟ ce is usually reserved for the 
court. The author discusses important and groundbreaking court decisions, mostly from German case law, 
and presents the main tendencies in the jurisprudenƟ al discussion. These tendencies are parƟ cularly intere-
sƟ ng in the light of some important decisions of the Georgian courts. 

The arƟ cle also looks at diff erent approaches to this issue, taking into account the current poliƟ cal and 
societal context.
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lia SatberaSvili*

sakuTrebis ufleba rogorc ZiriTadi ufleba da misi socialuri 
funqciis gamomJRavneba sacxovrebeli sadgomis sakuTrebis 

magaliTze: 

sasamarTlo praqtikis da gamowvevebis ganxilva ZiriTadad germaniis 
gamocdilebidan

 

1. Sesavali

sakuTrebis uflebis mniSvnelobasa da misi dacvis aucileblobaze mravali naSromia 

dawerili. sakuTrebis ufleba aRiarebulia adamianis erT-erT ZiriTad uflebad. sa-

kuTrebis ufleba daculia ormagad - rogorc konstituciis, aseve kanonis doneze. su-

pranacionalur doneze igi daculia adamianis uflebaTa da TavisuflebaTa dacvis evro-

puli konvenciiT da gaeros adamianis uflebaTa deklaraciiT. 
sakuTrebis uflebam misi arsis da sazogadoebaSi misi rolis ganviTarebis Tvalsaz-

risiT mniSvnelovani trasformacia ganicada statikuri Suasakunovani cnebidan dinami-

kuri, sazogadoebrivi da ekonomikuri urTierTobebis moTxovnebze morgebul institut-

amde. swored aman ganapiroba sakuTrebis dacvasTan erTad misi SezRudvis SesaZleblobis 

ganmtkicebis saWiroeba sakonstitucio doneze. kerZo sakuTreba warmoadgens ekomon-

ikuri wesrigis arsebobis erT-erT winapirobas, magram mas gaaCnia „... socialuri fun-

qcia, romelic mis legitimacias axdens da imavdroulad garkveul, saxelmwifos mier 

garantirebul wesrigis farglebSi ayenebs.“1 sakuTrebis es socialuri, sazogadoebrivi 

funqcia aRmocendeba, profesor rolf kniperis xatovani aRwera rom gamoviyenoT „.. gan-
calkevebuli individebis brZolaSi, maT konkurenciaSi, raTa ganaxorcielon TavianTi 

gancalkevebuli kerZo miznebi da egoizmebi.“2 

swored am kerZo miznebis da „egoizmebis“ dasaZlevad aris mowodebuli sakuTrebis 

uflebis SezRudvebi, romlebic ganixileba am naSromSi sacxovrebeli sadgomis sakuTre-

bis gankargvis da sargeblobis SezRudvebis magaliTebze.

2. kidev erTxel cota ram sakuTrebis bunebisa da misi sazogadoebrivi 
funqciis Sesaxeb 

sakuTreba ar aris iseTi bunebiTi, TavisTavad arsebuli sikeTe, rogorebic arian 

magaliTad sicocxle, sxeulis mTlianoba, sindisis an gadaadgilebis Tavisufleba, ar-

amed is aris samarTlebrivi wesrigis nayofi, radgan sakuTrebis ufleba Cndeba mxolod 

kanoniT gansazRvruli da dadgenili wesiT da proceduriT. es wesi kanoniT dadgenili 

* ssip ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis mowveuli leqtori, saerTaSoriso 

migraciisa da ganviTarebis centris eqsperti.

1 Rolf Knieper, Zwang, VernunŌ , Freiheit, Frankfurt am Main, 1981, 69.

2 iqve, 72.
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rom ar yofiliyo, saqme gveqneboda nivTis mxolod faqtiur flobasTan. es imas niSnavs, 
rom kanonis kompetenciaSia, iseve, rogorc sakuTrebis uflebis sakuTvriv arsebobis 

legitimacia, aseve misi Sinaarsis da sazRvrebis garkveulwilad normatiulad gansaz-

Rvra. Tumca, miuxedavad imisa, rom sakuTrebis uflebis warmoSoba Cveulebrivi kano-

niT postulirdeba, igi - Tavisi legitimaciis Sedegad - warmoadgens sayovelTaod - anu 

saerTaSoriso doneze - dacul da sazRvrebs gareSe aRiarebul „xelSeuval“ uflebas. 
amis naTeli magaliTia xSirad naxsenebi da mraval naSromSi citirebuli saqarTvelos 

sakonstitucio sasamarTlos gadawyvetileba daniis moqalaqe heike qronqvistis saqmeze, 
rodesac sasamarTlom ugulvelhyo saxelmwifo sazRvrebi da ganacxada, rom ...“ sakuTre-

bis uflebis sayovelTao xasiaTi ganmtkicebulia sxvadasxva saerTaSoriso aqtebiT, maT 

Soris, gaeros „adamianis uflebaTa sayovelTao deklaraciiT“, evropis sabWos „adamianis 

uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciiT“ da sxv. saerTaSoriso aqtebi 

miuTiTeben, rom sakuTreba „yvelas“ uflebaa da ar aris dakavSirebuli ama Tu im saxel-

mwifos moqalaqeobasTan.“3 am gadawyvetilebis politikur, ekonomikur da sxva saxelmwi-

foebriv aspeqtebs aq ar ganvixilavT, magram Zalze mniSvnelovnad migvaCnia, aRvniSnoT 

saqarTvelos sakonstitucio sasamarTlos mier Tavad sakuTrebis uflebis udidesi mniS-

vnelobis kidev erTxel warmoCena da misi, yovelgvari saxelmwifo sazRvrebis miuxeda-

vad, sayovelTao dacvis aucileblobis xazgasma. am gadawyvetilebiT sasamarTlom kidev 

erTxel TvalsaCino gaxada sakuTrebis uflebis faseulobis masStabi, romelic gasaT-

valiswinebeli iqneba im balansis damyarebisas, rodesac saqme gveqneba  kerZo mesakuTris 

interesebsa da sakuTrebis socialuri funqciidan gamomdinare sazogadoebriv inter-

esebs Soris dapirispirebasTan. 
misi bunebidan gamomdinare, sakuTreba mowodebulia ara saimisod, rom individma qone-

ba mkvdar tvirTad aqcios da misi sazogadoebisgan da ekonomikuri brunvisgan izolacia 

moaxdinos, aramed, rogorc qonebis, da aseve adamianis bunebidan gamomdinare, individi 

miiltvis imisken, rom rac SeiZleba srulfasovnad gamoiyenos sakuTrebis potenciali 

da Sedegad rac SeiZleba meti Semosavali da mogeba miiRos, rac saboloo jamSi sazo-

gadoebis Semosavlis gazrdas da mis gamdidrebasac emsaxureba. zogadad, swored amaSi 

gamoixateba sakuTrebis socialuri funqcia da sazogadoebrivi interesi, Tanac am soci-

umSi Tavad mesakuTrec Sedis da am sazogadoebrivi interesebis matarebelad mTel sazo-

gadoebasTan erTad Tavad mesakuTrec moiazreba. aRorZinebis filosofiaSi, romelSic 

adamianis neba da Tavisufleba yvelaze mniSvnelovan sikeTed iqna aRiarebuli, sakuTreba 

adamianis Tavisufali nebis gamoxatvis formad iqna miiCneuli. magram sakuTrebis es Ta-

visufleba Tavis legitimacias iZenda gonierebis SeboWvaSi. qonebis floba TviTmizani 

ki ar aris, aramed, rogorc hegeli ambobs „nivTebis sapatio daniSnuleba imaSi mdgo-

mareobs, rom adamianis mier gamoyenebul iqnan.“4 erTad Sekruli goniereba da sakuTreba 

arian mxolod instrumentebi SeZeniTi saqmianobis ganxorcielebisa. es kavSiri ver iqneba 

individulisturi da sruliad Tavisufali maryuJebisgan. am kavSiris es daniSnuleba im-

denad bunebrivi da logikuria, rom mas germanelma profesorma rolf kniperma „moral-

uri TviTboWva“5 uwoda. Tumca, ra xdeba maSin, rodesac individi ar, an ver Seicnobs am 

Sinagani Tavisuflebis xasiaTs, es Sinagani moraluri boWva ar damyardeba da sakuTreba 

3 saqarTvelos sakonstitucio sasamarTlos plenumis gadawyvetileba №3/1/512, 2012 wlis 26 ivnisi daniis mo-

qalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg.

4 Hegel G., Wilhelm, Friedrich, Die Philosophie des Rechts. Vorlesung von 1821/22. Frankfurt am Main, 61, § 44.

5 Rolf K., Gesetz und Geschichte, Baden Baden 1996, 208.
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ar gaxdeba maqsimalurad produqtiuli Semosavlis miRebis instrumenti? am SemTxvevaSi, 
sakuTrebis „...sazogado funqciis SesanarCuneblad es Sinagani boWva Senacvlebuli unda 

iyos gare boWviT“.6 am garedan moqmedi boWvis gamovlinebaa swored sakuTrebis uflebis 

kanoniT dadgenili SezRudvebi, romelTa konkretuli ganxorcieleba mravali mecnieru-

li diskusiis Tu sasamarTlo davis mizezi gamxdara. 
sakuTrebis uflebis sazogadoebrivi funqciis Tanamedrove gamoxatuleba aris saqa-

rTvelos konstituciis 21-e muxlis meore punqtiT dadgenili SezRudvis SesaZlebloba 

„aucilebeli sazogadoebrivi saWiroebis“ SemTxvevaSi. sakuTrebis uflebis swored es 

socialuri funqcia igulisxmeba germaniis ZiriTadi kanonis me-14 muxlis me-2 nawilis 

cnobil frazaSi, romlis qarTuli Sesatyvisia: „sakuTreba avaldebulebs. misi gankargva 

imavdroulad sayovelTao keTildReobas unda emsaxurebodes“7. amgvarad, erT mxares 

dgas mesakuTris ufleba, „... Tavisuflad flobdes da sargeblobdes qonebiT“ (saqarTve-

los samoqalaqo kodeqsi, m. 170), romlis „sakuTreba da memkvidreobis ufleba aRiarebu-

li da xelSeuvalia“ (saqarTvelos konstitucia, muxli 21). meore mxares ki kanoniTve da 

konstituciiT ganmtkicebulia mesakuTris valdebuleba, gankargos misi sakuTreba sazo-

gadoebrivi interesebis gaTvaliswinebiT, rac swored imas niSnavs, rom igi ver gankargavs 

mis qonebis absoluturad Tavisuflad, Tavisi survilebis da warmodgenebis Sesabamisad, 
Tuki es survilebi da warmodgenebi ar daemTxveva samarTlian da kanonier sazogadoe-

briv interess. am or mxares Soris konfliqti aq TiTqos daprogramirebulia. da radgan 

kanoni konkretulad ar gansazRvravs arc im Tavisuflebis dones, romelic miniWebuli 

aqvs mesakuTres, da arc sazogadoebrivi saWiroebis cnebas, romelic TavisTavad „cvale-

badia aqtualuri politikuri Tu socialur-ekonomikuri gamowvevebis Sesabamisad,“8 sab-

oloo jamSi sasamarTloebis amocanaa, am rTuli winaaRmdegobis gadawyveta, orive mxaris 

interesebis „simZimis“ da prioritetulobis gansazRvra, sxva sityvebiT rom vTqvaT, „in-
teresTa Soris samarTliani balansis“ damyareba.9 

is, rom am balansis SenarCuneba yovelTvis ver xerxdeba, da rom saswori myisierad 

xan erTsa da xan ki meore mxares ixreba, gamoCndeba am naSromSi ganxilul sasamarTlo 

praqtikis magaliTebidan. 

3. SezRudvis sazRvrebi

konstitucia icavs sakuTrebis substanciurobas, anu krZalavs mis CamorTmevas, ma-
gram uSvebs misi Sinaarsis sakanondeblo gansazRvras. Tuki saxelmwifos Careva sakuTre-

bis uflebaSi gardauvalia, maSin es dacva gadadis qonebriv dacvaSi - anu sanivTo-samarT-

lebriv sferoSi. dacvis sanivTo samarTlebrivi arsi ar SeiZleba waSlil iqnes, radgan 

es sakuTrebis CamorTmevas niSnavs.10 sxva sityvebiT rom vTqvaT, sakuTrebis SezRudva 

ar unda iwvevdes misTvis Sinaarsis gamoclas, misi birTvis dazianebas da amiT sakuTre-

bis uflebis faqtobriv gaqarwylebas. adamianis uflebaTa da ZiriTad TavisuflebaTa 

6 iqve, 208

7 ix. germaniis federaciuli respublikis ZiriTadi kanoni: <hƩ ps://www.bundestag.de/gg>, [16.01.2017].

8 fircxalaSvili a., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adamianis 

ZiriTadi uflebani da Tavisuflebani, muxli 21, 215.

9 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 106.

10 Sead.: Fritz Ossenbühl, Eigentumsschutz gegen Nutzungsbeschränkungen in: Freiheit und Eigentum, FestschriŌ  für Walter Leisner, 
Berlin 1999, 690.
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dacvis evropuli konvencia gansazRvravs sakuTrebis SezRudvis sam saxeobas: es aris 

sakuTrebis CamorTmeva, sakuTrebiT sargeblobis wesebis dadgena da mesame - yvela sxva 

SezRudva. sargeblobis SezRudva aris saxelmwifos mier dadgenili wesebi, romlebic 

sakuTrebis konkretul gamoyenebas uSveben an krZalaven.11 
sakuTrebis uflebis SezRudvis gamijvna konfiskaciasTan zogierT SemTxvevebSi arc 

Tu ise iolia: mTavari indikatori aris sakuTrebis arsis, misi substanciis SenarCu-

neba. winamdebare naSromSi ganxilulia sakuTrebis SezRudvis or aspeqts: sakuTrebis 

uflebis rogorc eseTis SezRudvis sakiTxs, da aseve sakuTrebiT sargeblobis gansaz-

Rvris sakiTxebs.

4. sacxovrebeli sadgomis qiravnoba: gamqiravebelis sakuTrebis 
ufleba damqiraveblis sakuTrebis uflebis winaaRmdeg? 

sakuTrebis uzenaesi xasiaTisa da mis „socialur“ funqcias Soris dapirispireba Ta-

vis mkveTr gamovlenas sacxoverebeli sadgomis qiravnobis SemTxvevaSi, ufro swored, 
mesakuTris mier qiravnobis xelSekrulebis moSlis mcdelobisas, rodesac mas sacxovre-

beli sadgomis gamoyeneba Tavad surs, iZens. qarTuli sasamarTlo praqtika am mxriv 

simdidriT ar gamoirCeva, Tumca arsebobs oriode saintereso gadawyvetileba, romleb-

sac qvemod ganvixilavT. amasTan, TvalsaCinoa am saxis davebis raodenobis zrda da ad-

vilad warmosadgenia, rom maTi raodenoba saqarTvelos sasamarTlo praqtikaSi momaval-

Sic gaizrdeba. amasTan dakavSirebiT Zalze saintereso iqneba ukve arsebuli da Zalian 

mdidari gamocdilebis gacnoba, romelic germaniis federaluri uzenaesi sasamarT-

los da federaluri sakonstitucio sasamarTlos praqtikaSi dagrovda mesakuTrisa da 

damqiravleblis urTierTobebis mimarTebaSi. am mokrZalebuli naSromis farglebSi Cven 

rasakvirvelia ver movaxdenT dasaxelebuli problematikis safuZvlian kvlevas, magram 

vecdebiT warmovadginoT saerTo midgomebi da tendenciebi da gamovyoT ramdenime mniS-

vnelovani da saintereso gadawyvetileba germaniis sasamarTlo praqtikidan. 

4.1 qiravnobis xelSekrulebis moSla „sakuTari saWiroebis“ gamo

germaniis samoqalaqo kodeqsis § 573 mixedviT, gamqiravebels SeuZlia moSalos qirav-

nobis SelSekruleba maT Soris, Tu mas mocemuli farTobi Tavad, Tavis ojaxis wevrebs 

an sxva naTesavebs esaWiroeba. Tumca, raTa damqiraveblis mflobelobis ufleba daculi 

unda iyos mesakuTris TviTnebobisgan da sakuTrebis uflebis misi sazogadoebrivi fun-

qciis sawinaaRmdegod gamoyenebisgan, romelic germaniis ZiriTadi kanonis me-14 muxlis 

meore mawiliT aris ganmtkicebuli, mesakuTrem kargad da damajereblad unda daasabu-

Tos es saWiroeba. 
germaniis federalurma sakonstitucio sasamarTlom 1989 wlis 3 oqtombers miiRo 

gadawyvetileba,12 romelic cnobili gaxda saxelwodebiT „apartamentebi“ da romelic 

SemdgomSi mravali diskusiis Temad iqca.
saqme exeba ojaxs (mosarCele), romelsac sakuTrebaSi aqvs ori gancalkevebuli sax-

11 Doris König, Der Schutz des Eigentums im europäischen Recht, in: Bitburger Gespräche, Jahrbuch 2001/I, München 2004, 129.

12 BverfGE 81, 29 Ferienwohnungen, <hƩ p://www.servat.unibe.ch/dfr/bv081029.html>, [25.01.2017].
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li. erTSi mas saojaxo restorani aqvs, romelSic sakuTari warmoebis Rvinos da xorcs 

yidis, mSoblebi da ori Svili imave saxlSi cxovroben. meore saxlSi oTxi binaa, ro-

melTagan sami (e.w. apartamentebi) maT moawyves avejiT da aqiraveben dRiurad qalaqis 

da restornis stumrebze. meoTxe bina ki uvado qiravnobis xelSekrulebis safuZvelzea 

gaqiravebuli. davis momentSi mosaCelis qaliSvili mis meuRlesa da 1 wlis SvilTan er-

Tad droebiT cxovrobs 40 kvadratuli metris farTobis apartamentSi. mosarCeles surs 

gaqiravebuli 65 kv. m. farTis binis gamoTavisufleba Tavisi qaliSvilisTvis, radgan 

misi ganmartebiT, marTalia, erT-erTi apartamenti aseTive sididisaa, magram masSi ufro 

patara samzareuloa, Tanac bina mowyobilia dRiurad gasaqiraveblad da ara mudmivad 

sacxovreblad. damqiravebelma uari ganacxada binis gamoTavisuflebaze im motiviT, rom 

gamqiravebels SeuZlia isargeblos imave sididis apartamentiT da mis mier gamocxadebu-

li sakuTari saWiroeba dausabuTebelia da saqme orive sasamarTlo instanciaSi moigo. 
sakonstitucio sasamarTlom saqme sxvagvarad Seafasa da mesakuTris moTxovna daakmay-

ofila. sasamarTlos dasabuTebaSi vkiTxulobT, rom konstituciis me-14 muxli ara mx-

olod kanonmdebels uwesebs sazRvrebs sakuTrebis Sinaarsis gansazRvraSi socialuri 

dacvis gaTvaliswinebiT, aramed samoqalaqo sasamarTloebic aseve unda daeqvemdebar-

on sakuTrebis garantiis uzrunvelmyof sazRvrebs. mocemul SemTxvevaSi rogorc mesa-

kuTres, aseve damqiravebels surT erTi da imave biniT sargebloba. saxezea ori, Zlier 

personalizirebuli sargeblobis interesi. interesis upiratesoba damokidebulia am 

personalizirebul garemoebebze. mesakuTres ufleba aqvs misi gankargvis Tavisuflebis 

garantiis farglebSi gansazRvros, Tu ra miznebs dauqvemdebarebs is mis sakuTrebaSi 

myofi obieqtebis moxmarebas. mas aqvs ufleba da Tavisufleba, dauwesos konkretul 

obieqtebs samewarmeo mizani, sxvebi gamoricxos samewarmeo gamoyenebisgan, raTa am gziT 

miiRos maqsimaluri Semosavali da mogeba Tavisi moTxovnebis dasakmayofileblad. mesa-
kuTris mier miRebuli es gadawyvetileba aRiarebul unda iqnas sasamarTlos mier, man 
pativi unda sces mis gadawyvetilebas. Tuki mosamarTle Tavad gadawyvets, rom aparta-

mentis miznobrioba unda Seicvalos, radgan is obieqturad binadac gamodgeba, igi amiT 

ereva me-14 muxlis pirveli abzacis mier mesakuTrisadmi miniWebul TavisuflebaSi da mis 

magivrad gansazRvravs mesakuTris qonebis miznobriobas, rac dauSvebelia.
saintereso isaa, rom sakonstitucio sasamarTlos pirveli palatis 8 mosamarTles-

gan sami gaemijna am gadawyvetilebas da gansxvavebuli azri daafiqsira, romliTac isini 

emxrobian landaus miwis landis (meore instanciis) sasamarTlos gadawyvetilebas. maTi 

azriT, aRniSnulma sasamarTlom CaTvala, rom gamqiravebelis interesi sacxovrebeli 

farTobis damqiraveblisgan gamoTxovisas maSinaa gamarTlebuli, Tuki is Tavis moTx-

ovnilebas ver daakmayofilebs mis gankargulebaSi myofi, msgavsi Tvisebebis mqone sxva 

farTobiT, Tundac mas misi gamoyeneba sxva miznebisTvis hqondes gansazRvruli. es ar ew-

inaaRmdegeba sakuTrebis garantiis mniSvnelobas, winaaRmdegobas mxolod maSin eqneboda 

adgili, Tu SezRudva sakuTrebis arss daazianebda da mesakuTres gadametebulad dat-

virTavda. mocemul saqmeSi am mosamarTleebis ganmartebiT, „...mesakuTres ar erTmeva gan-

kargvis Tavisufleba gaqiravebuli binis mimarT, radgan mas aqvs xelSekrulebis moSlis 

sxva saSualebebic da, ra Tqma unda, dispoziciis saSualeba qiravnobis xelSekrulebis 

dasrulebis Semdeg. is, rom samewarmeo daniSnulebis Secvla mas SesaZlebelia nakleb mo-

gebas moutans, Sedegze gavlenas ar unda axdendes, radgan me-14 muxli yvelaze momgebiani 

gankargvis garantias ki ar iZleba, aramed sakuTrebis socialur gamoyenebas awesebs.“13

13 BverfGE 81, 29 Ferienwohnungen, <hƩ p://www.servat.unibe.ch/dfr/bv081029.html>, Rdnr, 21, [25.01.2017].

lia SatberaSvili



233

kerZo  samarTlis  mimoxilva 

es gadawyvetileba mecnierTa kritikis qarcecxlSi moeqca, radgan umravlesobam CaT-

vala, rom damqiraveblis mflobeloba araproporciulad SezRudul iqna mesakuTris 

uflebasTan SedarebiT da me-14 muxlis meore abzacis mier postulirebuli sakuTrebis 

sazogadoebrivi funqcia ugulvelyofil iqna.
germaniis sakonstitucio sasamarTlos Semdgomi praqtika sagrZnoblad Seicvala, ise, 

rom 1993 wels man miiRo Zireulad gansxvavebuli gadawyvetileba, romelic mesakuTris 

konstituciiT daculi uflebis da damqiraveblis SezRuduli, magram mainc qonebrivi da 

kanonis mier daculi uflebis Widils sul sxvagvarad wyvets.
1993 wlis 26 maisis zemoT naxsenebi gadawyvetileba14 germaniis samarTlebriv liter-

aturaSi aseve Zalze mniSvnelovan gadawyvetilebad iTvleba, mas rogorc momxreebi, aseve 
kritikosebic hyavs, Tumca, rogorc Cans, kritikosTa banaki ufro mravalricxovania. da-

vis mxareebi arian 81 wlis qalbatoni, romelic aris ori orsarTuliani, saerTo kedlis 

mqone saxlis mesakuTre da cxovrobs erT-erTi saxlis pirvel sarTulze mdebare binaSi. 
misi vaJi ki flobs meore saxlis meore sarTulze mdebare binas. qalbatoni iTxovs misi 

binis Tavze gaqiravebuli binis ganTavisuflebas damqiravlebisgan, radgan surs, rom misi 

vaJi gadmovides am binaSi sacxovreblad. igi am survils asabuTebs imiT, rom mas aRar 

SeuZlia sakuTari Tavis srulfasovani movla da misi Svilis siaxloves yofna ufro Seu-

wyobs xels mis usafrTxoebas, radgan igi saWiroebis SemTxvevaSi SeZlebs umalve gaCndes 

masTan da izrunos masze. damqiravebelma uari ganacxada gamosaxlebaze da CaTvala, rom 

es mizezi gamarTlebuli ar aris, radgan qalbatonis Svils aseve Zalian swrafad SeuZlia 

gadmovides gverdiTa saxlidan dedamisis binaSi da misi imave saxlSi zeda sarTulze 

cxovrebiT mdgomareoba arsebiTad ar Seicvleba. saqme saboloo gadawyvetilebisaTvis 

sakonstitucio sasamarTloSi moxvda, radgan damqiravebelma CaTvala, rom misi mflobe-

lobis da aseve germaniis konstituciis § 13 garantirebuli sacxovrebelis xelSeuvalo-

bis ZiriTadi uflebebi Selaxulia winamorbedi sasamarTloebis gadawyvetilebebiT da 

saWiroebs maT dacvas sakonstitucio doneze. amas garda, momCivani acxadebs, rom igi, ro-

gorc damqiravebeli, aseve unda iyos daculi konstituciis me-14 muxlis pirveli nawil-

iT, romlis mixedviT sakuTrebis ufleba garantirebulia. sakonstitucio sasamarTlom 

sakonstitucio saCivari daakmayofila da aRniSna, rom Tumca damqiraveblis qonebrivi 

gankargvis ufleba SezRudulia, igi am uflebas mesakuTris uflebasTan erT rangSi ga-

nixilavs. sasamarTlom binis mflobelobis ufleba sakuTrebis uflebasTan gaaTanabra, 
radgan misi azriT „sakuTrebis erT-erTi umTavresi Tvisebaa, rom igi pirs miakuTvnebs 

qonebrivi uflebis gankargvas mxolod kerZo sargeblobisTvis da gankargvisTvis da 

radgan sacxovrebeli sadgomi adamianis rogorc pirovnebis arsebobis umTavres niSans 

warmoadgens“.15 profesori rolf kniperi akritikebs am gadawyvetilebas, misi azriT, sa-
samarTlos am gadawyvetilebis mixedviT yvela - mesakuTre Tu damqiravebeli, dasaqmebu-

li Tu kapitalisti _ garkveuli TvalsazrisiT mesakuTreebs warmoadgenen, rac faqti-

urad adamianuri urTierTobebis „ganivTebad“ SeiZleba CaiTvalos. iqmneba STabeWdileba, 
TiTqos erTmaneTs upirispirdebian sxvadasxva rangis sanivTo uflebebi da ara pirebi 

da misi azriT amis Sedegad xdeba industriul sazogadoebaSi ukve gadalaxuli sanivTo 

uflebebis statikis xelaxali damkvidreba valdebulebiT-samarTlebrivi urTierTo-

bebis dinamikis xarjze. sinamdvileSi ki aq saqme gvaqvs gamqiravebelsa da damqiravebels 

Soris pirovnul urTierTobebTan qiravnobis samarTlidan da ara damqiraveblis abso-

14 BverfG, 26.05.1993, Neue JurisƟ sche WochenschriŌ , 1993, 2035-2037.

15 Rolf Knieper, Gesetz und Geschichte, Baden Baden 1996, 227.
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lutur poziciasTan yvela sxva pirTan mimarTebaSi.16 
Tumca arsebobs am gadawyvetilebis germaneli samarTlis mecnierebis gansxvavebu-

li Sefasebac. is dafuZnebulia im mosazrebaze, rom samarTalwesrigis mier Tu xde-

ba sakuTrebis garda sxva qonebrivi uflebebis - Tundac SezRuduli gankargvis Sesa-

ZleblobebiT - dafuZneba, maSin isinic daculi unda iyvnen. amgvarad ZiriTadi uflebis 

substanciis gadanawileba ki ar xdeba, aramed sakuTrebis uflebis konstituciuri gagebis 

Sedegia is, rom damqiraveblis mflobelobis ufleba iseve, rogorc sakuTrebis ufleba 

erTi qolgis qveS moeqcevian, eqvemdebareba konstituciis me-14 muxlis pirveli nawilis 

dacvis sferos.17 maTi azriT, me-14 muxlis pirveli nawilis dacvis sfero moicavs ara mx-

olod yvelas mimarT moqmed sanivTo uflebas, aramed aseve valdebulebiT-samarTlebriv 

poziciebsac.18 sakonstitucio sasamarTlo adgens sanivTo-sakuTrebiTi dacvis sakuTar 

samarTlebriv rangirebas, romelSic mas ahyavs mflobelobis uflebis dacvac, im mflo-

belobis uflebis, romelic mesakuTrem Tavad mianiWa damqiravebels - ara usasyidlod, 
aramed qiris gadaxdis sanacvlod. am gadawyvetilebebis garSemo gamarTuli diskusiis 

midevnebisas sainteresoa imis aRniSvna, rom rogorc germaniis sakonstitucio sasamarT-

los aseve federaluri uzenaesi sasamarTlos Semdgomi praqtika imaze metyvelebs, rom 

sasamarTloebi ar Tvlian Tavs mainc da mainc SeboWilad winare gadawyvetilebebiT da 

yvela konkretul saqmes safuZvliani analizis Sedegad da sakuTari rwmenis Sesabamisad 

wyveten. germaniaSi sacxovrebel sadgomTan dakavSirebuli davebi imitom aris Zalze 

mravalricxovani da mniSvnelovani, radgan - saqarTvelosgan gansxvavebiT - germaniis 

mosaxleobis didi nawili Zalian mobiluria da saxldeba iq, sadac samsaxurs iSovis, 
samsaxureobrivi kariera ki xSirad sxva qalaqSi gadasvlasac moiTxovs. Sedegad adami-

anebi damokidebuli arian sxvis sakuTrebaSi myof sacxovrebel farTze, romelic xSirad 

maTi cxovrebis centralur da erTaderT punqtad iqceva da maTi piradi Tavisuflebis 

ganasaxierebas da personaluri moTxovnilebebis ganxorcielebis umniSvnelovanes sa-

Sualebas warmoadgens. Tumca, mosalodnelia, rom saqarTvelos regionebis da zogadad 

ekonomikis ganviTarebasTan erTad es problematika saqarTveloSic sul ufro met mniS-

vnelobas SeiZens.
rogorc zemoT aRniSnulia, qiravnobis xelSekrulebis moSla mesakuTris mier sa-

kuTari saWiroebisTvis kargad dasabuTebuli unda iyos. sakuTari saWiroeba SeiZleba 

farTobis nawilobriv samewarmeo miznebiT gamoyenebasac gulisxmobdes. mravalwliani 

praqtikis safuZvelze Camoyalibda garkveuli midgomebi, romlebic Semdgom samarTal-

warmoebaze garkveul gavlenas axdenen. Sedegad gaCnda iseTi terminebi, rogoricaa „ga-
dametebuli moTxovna“, „alternatiuli binis“ cneba, „momavali saWiroebis gansWvreta“da 

a.S. zogierT maTganze visaubrebT Semdeg qveTavebSi.

4.1.1 sacxovrebeli farTis „gadametebuli moTxovna“

mesakuTris mier gacxadebuli sakuTari saWiroeba germaniis samoqalaqo kodeqsis 

§573-is mixedviT Camoyalibebuli praqtikis mixedviT SeiZleba uflebis borotad gamoy-

enebad CaiTvalos „sacxovrebeli farTis gadametebuli moTxovnis“ gamo. 

16 iqve, 228.

17 Reinhard Gaier, Wohnungsmietrecht und Verfassung, in: FestschriŌ  für Achim Krämer zum 70. Geburtstag, Berlin 2009, 31.

18 iqve, 31.

lia SatberaSvili



235

kerZo  samarTlis  mimoxilva 

• kiolnis saqalaqo sasamarTlom gadametebul moTxovnad CaTvala mis 30.06.1993 gad-

awyvetilebaSi19 mesakuTris moTxovna, ecxovra mis partniorTan erTad 143 kv. m. far-

Tis binaSi, romelSic 6 oTaxi, ori sapirfareSo da ori abazani iyo da uari uTxra 

mis moTxovnaze damqiraveblis mimarT qiravnobis xelSekrulebis moSlis Taobaze. 
sasamarTlom CaTvala, rom or pirs ar esaWiroeba esodeni farTobis bina, miuxedavad 

imisa, rom mosarCelem detalurad daasabuTa, rogor apirebs mocemuli biniT sarge-

blobas.
• bremenis landis sasamarTlom uari uTxra mesakuTres mis sarCelze, romliTac mas 

surda qiravnobis xelSekrulebis moSla, raTa misi 19 wlis qaliSvilisTvis daeTmo 

mis sakuTrebaSi myofi 84 kv. m. farTis samoTaxiani bina, radgan CaTvala, rom axal-

gazrda qalisTvis, romelsac sakuTari sakmarisi Semosavalic ki ara aqvs (gogonas 

praqtika unda gaevlo im qalaqis erT-erT sawarmoSi), dauSvebeli fufunebaa esoden 

did binaSi cxovreba, romelic gaqiravebulia 350 evrod.
• aseve gadametebulad CaTvala miunsteris sasamarTlom Tavis 13.05.1992 gadawyvetile-

baSi20 mesakuTris moTxovna, gadasuliyo 50 kv. m. binidan 100 kv. m. binaSi, radgan aseve 

CaTvala, rom martoxela mamakacisTvis 50 kv. m. bina sruliad sakmarisia normaluri 

cxovrebisTvis.

4.1.2. alternatiuli sacxovrebeli sadgomi

qiravnobis xelSekrulebis moSla sakuTrebis uflebis borotad gamoyenebad CaiT-

vleba aseve im SemTxvevaSi, Tu mesakuTres Tavis moTxovnileba SeuZlia daikmayofilos 

sxva msgavsi Tavisufali sacxovrebeli farTiT, garda im SemTxvevisa, Tu is moiyvans 

logikur da damajerebel argumentebs imis Taobaze, Tu ratom ar SeuZlia mas gamoi-

yenos es alternatiuli farTi. alternatiuli bina ganlagebiT, zomiT da struqturiT 

daaxloebiT mis sakuTrebaSi myof gaqiravebul binas unda Seesabamebodes da im fun-

qciebs unda asrulebdes, romlebic mesakuTris moTxovnebs Seasrulebs. alternatiuli 

bina SeiZleba adekvaturad CaiTvalos, Tundac mesakuTres mcire saremonto da sarekon-

struqcio samuSaoebis Catareba dasWirdes (magaliTad abazanis CaSeneba).
•  hamburgis saqalaqo sasamarTlom mesakuTres dauwesa alternatiul binaSi Sesaxleba 

misi sakuTari binidan damqiraveblis gamosaxlebis nacvlad, Tumca igi am Tavisufal 

binas ufro Zvirad gaaqiravebda, vidre igi ukve gaqiravebuli binidan iRebs qiris 

saxiT da Sesabamisad ufro met sargebels miiRebda.21

• haidelbergis landis sasamarTlom daadgina, rom gamqiravebelma uari ar unda Tqvas 

alternatiul sacxovrebel binaze, Tundac misi gaqiravebis SemTxvevaSi is ufro 

maRal qiras miiRebda vidre im binaSi iRebs, romelic gaqiravebulia.22

• im SemTxvevaSic, Tu alternatiuli binas daxrili kedlebi da ufro patara fanjre-

bi aqvs vidre gaqiravebuls, igi mainc gamosadegad iTvleba gamqiraveblisTvis - ase 

CaTvala trieris landis sasamarTlom da mosarCeles uari uTxra damqiraveblis ga-

19 Zeitung für Miet- und Raumrecht 1993, AG Köln, Urteil vom 30.06.1993, 203 C61/93, 15.

20 ZeitschriŌ  für WirtschaŌ s- und Bankrecht, 1992, LG Münster, Urteil vom 13.05.1992, 1S6/92, 372.

21 ZeitschriŌ  für WirtschaŌ s- und Bankrecht, AG Hamburg, Urteil vom 7.6.1989, 37 bC 2716/88, 1990, 25.

22 ZeitschriŌ  für WirtschaŌ s- und Bankrecht, LG Heidelberg, Beschluss vom 13.12.1991, 5 S 128/91, 1992, 612.
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mosaxlebis Sesaxeb sarCelis dakmayofilebaze.23

• berlinis landis sasamarTlom Tavisi 1989 wlis 4 aprilis gadawyvetilebiT24 

gamqiravebelis mier qiravnobis xelSekrulebis moSla uflebis borotad gamoyene-

bad CaTvala, radgan gamqiravebelma Tavisi meore bina gayida, Tumca icoda, rom 

mas sakuTari sargeblobisTvis sacxovrebeli sadgomi sWirdeboda da is bina misT-

vis alternatiul binad gamodgeboda gaqiravebuli binis magivrad. am SemTxvevaSi 

gamqiravebels mouwevs Tavad iqiravos bina da qira gadaixados, is damqiravebels 

Tavisi binidan ver gaasaxlebs.

• im SemTxvevaSi, Tu alternatiuli bina gaqiravebul binaze 40 kv. metriT pataraa, 

maSin gamqiravebels es sapatio mizezad CaeTvleba, raTa masze uari Tqvas da mo-

Salos qiravnobis xelSekruleba da gaqiravebuli bina sakuTari sargeblobisTvis 

daibrunos.25

• gamqiravebels ver daevaleba alternatiul ufro Zvirad Rirebul binaSi Sesaxldes, 

Tu mas Sedegad weliwadSi 1070 evroze meti zarali daadgeba.26

4.2 sasamarTlo praqtikis zogadi tendenciebi germaniaSi

zemoT mocemuli mcire CamonaTvali vfiqrobT, garkveul warmodgenas Segviqmnis imis 

Taobaze, Tu ra tendenciebi sufevs germaniis sasamarTlo praqtikaSi sakuTrebis Tavis-

ufal flobasa da gankargvasTan dakavSirebiT. saswori socialur funqciisa da sazoga-

doebrivi interesis sasargeblod xom ar gadaixara da sakuTrebis uflebis wona Semsub-

uqda? amas gvafiqrebinebs is faqtebi, rodesac, magaliTad, mesakuTrem detalurad unda 

daasabuTos, ratom unda, rom misma Svilma icxovros mis sakuTar, Tundac didi farTobis 

mqone binaSi, Tundac mas SeeZlos am binis gaqiravebiT sakmaod didi Tanxis miReba, an 
ratom urCevnia 81 wlis mesakuTre qalbatons, rom misi Svili igive sadarbazoSi cxov-

robdes, an kidev, ratom unda iqiravos studentma Svilma bina im qalaqSi, sadac mamamisma 

Tavis droze bina SeiZina, mxolod imitom, rom gaqiravebuli bina damqiravebels martox-

ela axalgazrda qalisTvis Seusabamod didi eCveneba. 
Tumca, erT tendenciazec SeiZleba visaubroT, romelic germaniis sasamarTlo uma-

Rlesi instanciebis gansakuTrebul rolze miuTiTebs. zemoT, me-4.1.1 da 4.1.2 punqtebSi 

CamoTvlili yvela saqme ganxiluli da gadawyvetili iyo miwebis samoqalaqo instanciuri 

sasamarTloebis mier. mosarCele yovelTvis ar misdevs Tavis sarCels bolomde da xSir-

ad jerdeba sasamarTlo gadawyvetilebebs saapelacio instanciis doneze. qiravnobidan 

gamomdinare sakuTrebiT urTierTobebTan dakavSirebuli masalebis Seswavlisas davadg-

ineT tendencia, rom gadawyvetilebis umaRles instanciebSi gasaCivrebis SemTxvevaSi saq-

meebis umravlesobaSi germaniis federaluri uzenaesi da gansakuTrebiT sakonstitucio 

sasamarTloebi iReben qveda sasamarTloebisgan gansxvavebul gadawyvetilebebs, romli-

Tac isini TiTqos ufro met wonas mesakuTris uflebas da mis sakonstitucio garantiebs 

23 ZeitschriŌ  für WirtschaŌ s- und Bankrecht, LG Trier, Beschluss vom 11.10.1989, 2 S 203/89, 1990, 79.

24 ZeitschriŌ  für WirtschaŌ s- und Bankrecht, LG Berlin, Urteil vom 4.4.1989, 64 S 406/88, 1990, 25.

25 <hƩ ps://www.jurion.de/urteile/lg-hamburg/2003-01-09/307-s-118_02>, [24.01.2016].

26 ZeitschriŌ  für WirtschaŌ s- und Bankrecht, LG Frankenthal/Pfalz, Urteil vom 11.10.1989, 2 S 203/89, 1990, 79.

lia SatberaSvili



237

kerZo  samarTlis  mimoxilva 

aniWeben.am tendenciis damadasturebeli msjelobebi literaturaSic27 vipoveT28. avtore-

bi aRniSnaven, rom, magaliTad, 2015 wlamde sasamarTlo praqtikaSi gamo yenebuli dauw-

ereli wesi imis Taobaze, rom gamqiravebelma binis gaqiravebisas 5 wliT winaswar unda 

gansWvritos imis SesaZlebloba, rom mas SeiZleba am periodSi dasWirdes gasaqiravebeli 

bina Tavisi an Tavisi ojaxis wevrebis sargeblobisTvis da acnobos es damqiravebels, 
federaluri uzenaesi sasamarTlos 2015 wlis 4 Tebervlisa da 4 martis gadawyvetile-

bebiT faqtiurad gauqmebul iqna.29 
pirvel SemTxvevaSi mesakuTrem binis gaqiravebidan ori wlis Semdeg moiTxova 

damqiraveblisagan binis ganTavisufleba, radgan misma 20 wlis qaliSvilma, romelmac 

skolis damTavrebis mere erTi weli avstraliaSi gaatara, germaniaSi dabrunebis Semdeg 

gadawyvita, mSoblebisgan calke ecxovra da mSoblebs surT, rom igi ojaxis sakuTrebaSi 

myof binaSi dabinavdes. damqiravebelma binis ganTavisuflebaze uari ganacxada, radgan 

CaTvala, rom gamqiravebels binis gaqiravebisas unda gaefrTxilebina damqiravebeli 

imis Taobaze, rom mas SesaZloa bina ramdenime weliwadSi Tavad dasWirdeboda. manhaimis 
landis sasamarTlom gamqiraveblis mier qiravnobis moSla uflebis borotad gamoyene-

bad CaTvala da misi gamosaxlebis Sesaxeb sarCeli ar daakmayofila da gamoacxada, rom 

Tumca xelSekrulebis dadebisas ar arsebobda konkretuli niSnebi imisa, rom es situacia 

dadgeboda, gamqiravebls mainc SeeZlo cxovrebiseuli analizis Sedegad ganeWvrita, rom 

qaliSvili dabrunebis Semdeg moindomebda mSoblebisgan gancalkevebiT cxovrebas. es 

argumenti federalurma uzenaesma sasamarTlom ar gaiziara da Tavis 04.02.2015 miRebul 

gadawyvetilebaSi nomriT Az. VIII ZR 154/1430 daadgina, rom „...gamqiraveblisgan xuTi wliT 

winaswar misi cxovrebis dagegmvis moTxovna iqneboda misi konstituciiT uzrunvelyofi-

li sakuTrebis Tavisufali gankargvis uflebis ugulvelyofa.“31

meore SemTxveva exeba gamqiraveblis mier qiravnobis xelSekrulebis moSlas im 

mizeziT, rom mis 22 wlis student vaJs surs mSoblebisgan calke cxovreba. axalgazrda 

kaci swavlobs universitetSi eleqtroteqnikis fakultetze da mas xSirad uwevs saxl-

Sic eqsperimentebis Catareba da radgan mas mSoblebis binaSi mxolod patara oTaxi aqvs, 
igi iyenebs sxva oTaxebs, rac ojaxis wevrebs garkveul uxerxulobebs uqmnis. amas garda, 
igi apirebs Tavis Tanakursel megobarTan erTad cxovrebas. amas isic emateba, rom meore 

binaSi gadasvliT students universitetamde misasvleli gza sagZnoblad Seumcirdeba. 
karlsrues saqalaqo da aseve landis sasamarTloebma uari uTxres gamqiravels sarCelis 

dakmayofilebaze im motiviT, rom jer erTi Zalian mokle dro iyo gasuli qiravnobis xe-

lSekrulebis dadebidan da aseve imitom, rom CaTvales, rom axalgazrda kacisTvis 125 kv. 
metris farTobis bina Seusabamod didia. maT ar CaTvales seriozul motivad ori mego-

bris erTad cxovrebis ganzraxva, radgan es survili ver gadawonis binaSi ukve mcxovre-

bi ojaxis interesebs da araproporciuli iqneboda im datvirTvasTan, rac axali binis 

Sovnasa da gadabargebasTan aris dakavSirebuli. federalurma uzenaesma sasamarTlom 

Tavis 04.03.2015 VIII ZR 166/14 gadawyvetilebaSi32 saqme sxvagvarad Seafasa da ganmarta, 
27 Dietrich Beyer, Die Beendigung des Mietverhältnisses, in: ZeitschriŌ  für das JurisƟ sche Studium 1/2009, 29, 31.

28 Kündigung wegen Eigenbedarf - Spiel mit verdeckten Karten, Süddeutsche Zeitung, 06.02.2015.

29 <hƩ p://www.lenzen-hein.de/content/aktuelles/faceƩ en-der-_eigenbedarfskuendigung_-von-wohnraum.html>, [26.01.2017].

30 <hƩ p://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=70434&pos=0&anz=1>,  [26.01.2017].

31 iqve, Rdnr. 32.

32 <hƩ p://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=21e208c6db803209a9fcf6ca-
ed7 91a55&nr=70652&pos=0&anz=1>, [26.01.2017].
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rom sasamarTlos amocanaa, pirvel rigSi pativi sces mesakuTris uflebas, Tavisuflad 

gankargos Tavisi qoneba da isargebloT imiT „sakuTari an ojaxis wevrebis saWiroebis 

SemTxvevaSi“, rogorc es kanoniTaa gansazRvruli da imavdroulad gaiTvaliswinos qirav-

nobis urTierTobis ufro susti mxaris - damqiraveblis, romlisaTvis sacxovrebeli sad-

gomi cxovrebis centralur punqts warmoadgens, interesebi. Tumca sasamarTlos ar aqvs 

ufleba, mesakuTris warmodgenebi cxovrebis standartTan dakavSirebiT Tavad gansazRv-

ros an mis (an misi axloblebis) mier maTi cxovrebis dagegmvaSi Caerios.33

zemoT Cvens mier aRweril e.w. „apartamentebis“ saqmeSic (ix. qveTavi 4.1), romelic 

mesakuTrem rainland-pfalcis pirvel orive instanciaSi waago da Semdeg sakonstitucio 

sasamarTloSi gaasaCivra misi me-14 muxliT garantirebuli uflebis darRvevis gamo, sa-
konstitucio sasamarTlom Secvala miwis sasamarTlos gadawyvetileba da misca mosarCe-

les ufleba, moeSala qiravnobis xelSekruleba damqiravebelTan, raTa misi qaliSvili 

Sesaxlebuliyo mis sakuTrebaSi myofi saxlis erT-erT binaSi Tavis ojaxTan erTad.34

mocemuli praqtikis fonze aucileblad mimaCnia, moviyvano aseve gadawyvetileba, ro-

melic garkveuwilad „balanss“ Seitans mocemul tendenciaSi da umaRlesi sasamarTloe-

bis sxvagvar praqtikasac warmoaCnes.
qalaq koblencSi gamqiravebelma damqiravebels gaanTavisuflebina bina imis gamo, 

rom mis ganacxadiT bina sWirdeboda saxlis mnesaTvis, raTa mas saxlSi mdebare danar-

Ceni, aseve gamqiraveblis sakuTrebaSi myofi, binebisTvis moevlo. pirvelma instanciam 

saqme damqiraveblis sasargeblod gadawyvita. saapelacio sasamarTlos zepir ganxilvam-

de mxareebi SeTanxmdnen samSvidobo garigebaze: damqiravebeli daTanxmda binis ganTavi-

suflebaze da dawyebuli sasarCelo warmoebis xarjebis anazRaurebazec ki. sapasuxod 

gamqiravebelma misca mas saSualeba, biniT Semdgomi eqsi Tvis (da ara sami) ganmavlobaSi 

esargebla. binis ganTavisuflebis Semdeg gamqiravebelma bina Cveulebrivad gaaqirava, 
da ara saxlis mmarTvelze, rogorc is manamde acxadebda. es daadgina wina damqirave-

belma da aRZra sarCeli gamqiraveblis winaaRmdeg zianis anazRaurebis moTxovniT, ro-

melic warmoadgenda mis mier gadaxdil sasamarTlo xarjebs, gadabargebis xarjebs da 

aseve gansxvavebas binis qiraSi, radgan mas ufro Zviri binis daqiraveba mouwia. zaralis 

anazRaurebis moTxovna jamSi 26000 evros moicavda. koblencis landis sasamarTlom ar 

daakmayofila sarCeli, radgan CaTvala, rom damqiravebels veranairi moTxovnebi ver 

eqneba gamqiraveblis mimarT imis gamo, rom man samSvidobo garigeba dado masTan da qirav-

nobidan gamomdinare yvela moTxovnaze uari Tqva. federalurma uzenaesma sasamarTlom 

Tavis 10.06.2015 VIII ZR 99/14 gadawyvetilebiT35 landis sasamarTlos gadawyvetileba gaau-

qma da miuTiTa, rom mocemul SemTxvevaSi damqiravebeli, rogorc samarTlebrivi urT-

ierTobis ufro susti mxare, endo gamqiraveblis mier dasaxelebul mizezs da mxolod am 

mizezis gamo daTanxmda garigebaze, romelic misTvis xelsayreli saerTod ar iyo, radgan 

procesis gagrZelebis SemTxvevaSi gamqiravebels SesaZloa 6 Tveze metic dasWirveboda 

saboloo gadawyvetilebis miRebamde. amas garda sasamarTlom sadavo gaxada gamqirave-

blis Tavad sakuTari sargeblobis mizezi, romelic e.w. „sameurneo saWiroebaze“ iyo 

dafuZnebuli da misi Sesabamisoba kanoniT daSvebul „sakuTari saWiroebis“ cnebasTan.36 

33 iqve, Rndr. 14.

34 BverfGE 81, 29 Ferienwohnungen, <hƩ p://www.servat.unibe.ch/dfr/bv081029.html>, [25.01.2017].

35 <hƩ p://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=225e4c0703e7a6ddf79c91edfc 
9c583a&nr=71670&pos=0&anz=1>, [23.01.2017].

36 iqve, Rdnr. 29.
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damqiravebels qiravnobis urTierTobebSi da konkretulad gamqiraveblis mier sakuTari 

saWiroebis gamo xelSekrulebis moSlis SemTxvevaSi ar gaaCnia aranairi dacvis saSuale-

bebi gamqiraveblis winaaRmdeg garda am ukanasknelis mier moyvanili mizezis ararsebo-

bis mtkicebis mcdelobisa, rac sakmaod Znelia, radgan mas rogorc wesi xelT ar aqvs 

aranairi mtkicebulebebi. imis gamo, rom am situaciaSi damqiravebeli davis sust mxares 

warmoadgens da Tavisi bedi gamqiraveblis patiosnebas unda miandos, ufro mkafiod unda 

iqnas warmoCenili misi, rogorc mflobelis da sakuTrebiT mosargeblis uflebebi, ro-

melTa dacva sazogadoebis stabilurobis da socialuri usafrTxoebis sawindaria.
rodesac germaniis umaRlesi sasamarTlo praqtikis tendenciebze vsaubrobT, unda 

gaviTvaliswinoT is, rom midgomebis cvlileba Tumca ki axdens garkveul gavlenas zoga-

dad sasamarTlo praqtikaze da sakuTrebis irgvliv arsebul urTierTobebze, magram misi 

amplituda, Cveni Rrma rwmeniT, mainc ZiriTadi uflebebis konstituciuri garantiebis 

dacvis da imavdroulad socialuri samarTlianobis da stabilurobis uzrunvelyofis 

sazRvrebis SigniT rCeba. igives Tqma saqarTvelos sakonstitucio sasamarTlos praqti-

kaze misi arsebobis dasawyisidanve albaT gagviWirdeba. 

5. saqarTvelos sakonstitucio sasamarTlos „pirveli sityva“ 
mesakuTresa da damqiraveblis urTierTobis sakiTxSi

saqarTvelos sakonstitucio sasamarTlos erT-erTi pirveli 1997 wlis 25 martis 

gadawyvetileba37 „furcxvaniZis saqmeze“ gvevlineba sakonstitucio samarTalwarmoebis 

negatiuri nimuSis „klasikur“ magaliTad. 
mosarCele furcxvaniZe iTxovs saqarTvelos sabinao kodeqsis 154-e muxlis, rom-

lis mixedviT „... ganusazRvreli vadiT dadebuli sacxovrebeli saxlis qiravnobis xe-

lSekruleba SeiZleba moiSalos mesakuTris moTxovniT, Tu sasamarTlo daadgens, rom 

sadgomi piradi sargeblobisaTvis sWirdeba TviT mesakuTres an misi ojaxis wevrebs, 
da Tu mesakuTre sami TviT adre gaafrTxilebs damqiravebels xelSekrulebis moSlis 

Sesaxeb“, arakonstituciurad cnobas im dasabuTebiT, rom TiTqos es norma xelyofs 

saqarTvelos konstituciis 21-e muxliT garantirebul sakuTrebis uflebas. misi azriT, 
sakuTrebis ufleba rogorc adamianis ZiriTadi, konstituciiT garantirebuli ufleba, 
absoluturi upiratesobiT unda sargeblobdes da ar SeiZleba iyos SezRuduli aranair 

garemoebebSi da aranairi kanoniT. 
sasamarTlos xelT hqonda ori daskvna mocemul sakiTxze, romelic waradgines samar-

Tlis cnobilma mecnierebma. profesori besarion zoiZe akeTebs im droisaTvis da maSin-

deli sruliad axalgazrda qarTuli konstituciuri samarTalwarmoebisTvis fasdaudeb-

el, fuZemdeblur Sefasebebs sakuTrebis cnebis irgvliv. igi warmoaCens sakuTrebis 

rols erTis mxriv rogorc adamianis pirovnebis Tavisuflebis gamoxatvis erT-erT um-

niSvnelovanes saSualebas da meore mxriv rogorc sazogadoebrivi da ekonomikuri urT-

ierTobebis ganviTarebis aucilebel safuZvels. igi wers: „ ... ar arsebobs absoluturad 

Tavisufali (SeuzRudavi) sanivTo ufleba, am SemTxvevaSi sakuTrebis ufleba. yoveli me-

sakuTre mxolod kanonismieri da saxelSekrulebo boWvis farglebSia Tavisufali sarge-

blobdes da gankargavdes sakuTrebis obieqtebs....“. da Semdeg: ...“ socialuri interesi 

gvavaldebulebs, zomierad SevzRudoT sakuTrebis ufleba.“
Tumca, rogorc Cans, profesor zoiZis xma darCa „xmad mRaRadeblisa udabnosa zeda“, 

37 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi (1996-1997), Tbilisi 2002, 83.
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radgan arc sasamarTlos gaaCnda raime Camoyalibebuli pozicia am sakiTxebTan mimarTe-

baSi da verc mopasuxe mxaris - saqarTvelos parlamentis iuridiuli komitetis warmomad-

genelma ver moiyvana raime kompetenturi da damajerebeli argumentebi Tavisi poziciis 

dasacavad. 
sabolood sasamarTlom marTlac gaauqma sabinao kodeqsis 154-e muxli Semdegi 

dasabuTebiT: „saqarTvelos sabinao kodeqsis 154-e muxli zRudavs mesakuTris uflebebs, 
vinaidan mesakuTres aqvs Tavisi qonebis mflobelobis, sargeblobis da gankargvis ufle-

ba. am SemTxvevaSi ki izRudeba mesakuTris gankargvis ufleba, radgan gankargva gulisx-

mobs mesakuTris mier misi qonebis bedis gadawyvetas yovelgvari pirobebis daTqmis ga-

reSe (saWiroebisaTvis Tu sxva mizniT).“ am pasaJis mixedviT mesakuTres eZleva sakuTari 

binis, romelic man nebayoflobiT gadasca mflobelobaSi sxva pirs - da amiT faqtiurad 

uari Tqva Tavisi uflebis uSualo gamoyenebaze, gankargvis SeuzRudavi ufleba da nebi-

smier dros am binis damqiraveblisgan CamorTmeva, ramac SeiZleba sul male migviyvanos 

TviTnebobamde da mflobelobis uflebis srul dakninebamde, sxva Sedegebze rom ar 

vilaparakoT. am sarCelis avtors damqiraveblis daTxovisas isic ki ar miaCnia saWirod, 
rom xelSekrulebis moSlis mizezi daasaxelos, mas surs hqondes ufleba, dauyovnebliv 

„.. yovelgvari pirobebis daTqmis gareSe“ daeuflos Tavis sakuTrebas da sasamarTlo mas 

am „moTxovnilebas“ faqtobrivad ukmayofilebs.38

samwuxaroa, rom arc Tavad sasamarTlom da arc saqarTvelos parlamentma rogorc 

mopasuxem ar CaTvales saWirod, gacnobodnen samarTlebriv literaturas da eziarebod-

nen evropuli qveynebis sasamarTlo praqtikis gamocdilebas am dargSi, rac maT daexmare-

bodaT, ukeT garkveuliyvnen am umniSvnelovanesi sakiTxis gadawyvetis Tundac ZiriTad 

midgomebSi. Tumca, rogorc profesorma besarion zoiZem aRniSna TbilisSi 2015 wels 

Catarebul saerTaSoriso konferenciaze sakuTrebis cnebis transformaciis sakuTxeb-

ze gakeTebul moxsenebaSi, „.. es iyo sakonstitucio sasamarTlos bavSvobis xana da ... im 
qveynisTvis, romelmac daaRwia sakuTrebis totaluri boWvis marwuxebs, aseTi midgoma 

gasakviri ar unda iyos“.39

zemoT ukve iTqva imis Taobaze, rom saqarTvelos sakonstitucio sasamarTlos gan-

saxilvelad arc Tu ise didi raodenobis saqmeebis ganxilva mouwia am konkretul Tem-

atikasTan dakavSirebiT, Tumca, is ramdenime gadawyvetileba, romelic zemoaRniSnuli 

gadawyvetilebis Semdgom periodSi iqna miRebuli, iZleva imis gancdas, rom sakuTrebis 

garantiis, iseve, rogorc misi SezRudvis mniSvneloba gacilebiT ukeT aris gaazrebuli 

Tanamedrove sakonstitucio sasamarTlos mier40. Tavis 2007 wlis 2 ivlisis 1/2/384 gad-

awyvetilebaSi daviT jimSeleiSvilis, tariel gvetaZisa da neli dalaliSvili saqmeze 

sasamarTlo aRniSnavs: „... samarTali ver iqneba gulgrili sakuTrebis socialuri dat-

virTvisadmi, radgan swored aq mJRavndeba sakuTrebis mier Sesasrulebeli amocana, misi 
adgili, roli da mniSvneloba. amitom socialuri da samarTlebrivi saxelmwifo erTnai-

rad moiTxovs rogorc kerZo sakuTrebis Tavisuflebas, ise misi SezRudvis aucileblo-

bas sajaro miznebisTvis.“41

38 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi (1996-1997), Tbilisi 2002, 86.

39 sakuTreba da samarTlebrivi stabiluroba: sakuTrebis cnebis transformacia, konferenciis masalebi, 5-6 
noemberi, Tbilisi,  107.

40 adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, 1996-2012 
wlebis sasamarTlo praqtika, red. maia kopaleiSvili, Tbilisi 2013, 224-280.

41 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis gadawyvetileba 1/2/384, daviT jimSeleiSvili, 
tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg.
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6. sargeblobis SezRudva (Sinaarsis gansazRvra) sazogadoebrivi 
interesis gamo 

sakuTrebis Tavisufali gankargvis kidev erT SezRudvas warmoadgens sargeblobis 

xasiaTis (daniSnulebis) gansazRvra, romelic sakanonmdeblo aqtiT SeiZleba dadgindes. 
germaniaSi ramdenime generaciis kanoni arsebobs, romlebic sacxovrebeli sadgomis ara-

sacxovrebeli daniSnulebiT gamoyenebas krZalaven. sakiTxavia, ramdenad Seesabameba es 

wesi konstituciiT uzrunvelyofil sakuTrebis uflebis garantias da misi gankargvis 

Tavisuflebas. am sakiTxTan dakavSirebiT germaniis federalurma sakonstitucio sa-

samarTlom jer kidev 1975 wels gamoTqva Tavisi mosazrebebi42. germaniis ZiriTadi kan-

onis (kontituciis) me-14 muxlis pirveli nawilis meore winadadebiT kanonmdebels ek-

isreba movaleoba, daadginos sakuTrebis Sinaarsis da daniSnulebis sazRvrebi, Tanac 

imavdroulad es sazRvrebi socialuri modelis ganxorcielebas unda emsaxurebodnen, 
romlis elementebi arian erTis mxriv kerZo sakuTrebis aRiareba me-14 muxlis pirve-

li nawilis 1-li winadadebis mixedviT da meores mxriv, igive me-14 muxlis mier dawe-

sebuli sakuTrebis sazogadoebrivi funqcia. es ori elementi mxolod maT urTierT-

damokidebulebaSi da erTobliobaSi SeiZleba iqnan gagebuli da ganxorcielebuli. kerZo 

sakuTrebis konstituciuri Sinaarsis ganuyofeli nawili aris sakuTrebis gankargvis 

Tavisufleba. sacxovrebeli sadgomis daniSnulebis Secvlis represiuli akrZalva zians 

ayenebs am Tavisuflebas. Tumca, msgavsi akrZalvis legitimacia SeiZleba gamomdinareob-

des kanonmdeblis mier im davalebis Sesrulebis farglebSi, romelic konstituciam mas 

daawesa me-14 muxlis pirveli nawilis me-2 winadadebis ZaliT.43 am normis mixedviT sa-

kuTrebis gamoyeneba „sazogado keTildReobas unda emsaxurebodes“. amgvarad, kanonmde-

blis uflebamosileba, SezRudos sakuTrebis Sinaarsi da sazRvrebi miT ufro farToa, 
rac ufro farToa sakuTrebis gankargvasTan dakavSirebuli socialuri konteqsti.44 gan-
sakuTrebiT gasaTvaliswinebelia es konteqsti, rodesac sakuTrebis daniSnulebisamebr 

gankargva warmoadgens mesame pirebis sasicocxlo mniSvnelobis faqtors - amas adgili 

aqvs mocemul situaciaSi sacxovrebeli sadgomebis deficitis situaciaSi, rodesac mo-

saxleobis did nawils ar aqvs saSualeba SeiZinos sacxovrebeli farTi sakuTrebaSi da 

ucxo sakuTrebaSi myof binebze arian damokidebuli.45

mesakuTris mier sakuTrebis gankargvis uflebis SezRudvisas kanonmdebelma unda 

gaiTvaliswinos proporciulobis da mizanSewonilobis principi - ese igi unda xelmZ-

Rvanelobdes legitimuri miznis SesrulebiT da am miznis SesrulebisTvis gamoiyenos 

legitimuri, proporciuli saSualebebi.46 SezRudvis sazRvris mTavari maCvenebelia is, 
rom misi birTvi, misi substancia SenarCunebul iqnas.

42 <hƩ p://www.servat.unibe.ch/dfr/bv038348.html>, [25.01.2017].

43 <hƩ p://www.servat.unibe.ch/dfr/bv038348.html>, Rdnr. 72, [25.01.2017].

44 Verfassungsmäßigkeit eines Verbots der Nutzung von Wohnraum als Zweitwohnungen? Deutscher Bundestag, WissenschaŌ liche Dien-
ste, Ausarbeitung WD 3 - 3000 - 152/14, 25. Juli 2014, S. 8, <hƩ ps://www.bundestag.de/blob/406346/fa4dd56bae237b7190fe92180cb-
be8ĩ /wd-3-152-14-pdf-data.pdf>, [27.01.2017]. es dokumenti SemuSavebul iqna germaniis bundesTagis erT-erTi 

samuSao jgufis mier da win uZRvoda „sacxovrebeli sadgomis daniSnulebis gaucxoebis Sesaxeb“ kanonproeqts. 

45 Papier, in: Maunz/Dürig, Kommentar zum Grundgesetz, 70. EL 2013, Art. 14, Rn. 318 f. 

46 Jarass/Pieroth, Kommentar zum Grundgesetz, 13. Aufl age 2014, Art. 14, Rn. 36 ff . 



242

6.1 bolo wlebis sabinao situaciis ganviTareba germaniaSi da binebis 
gaqiravebis internet portalebi

am argumentaciebs Cven SeiZleba daveTanxmoT, an ar daveTanxmoT, faqti ki isaa, 
rom bolo wlebSi germaniis mraval qalaqSi Seiqmna sacxovrebeli farTobebis serio-

zuli sinakluli. es gamowveulia mravali faqtoriT: qalaqebis sivrciTi dagegmarebis 

mkacri CarCoebiT, bolo aTwleulebSi germaniis politikuri, ekonomikuri da kul-

turuli mimzidvelobis gazrdiT evropis da msoflio masStabiT da Sedegad SromiTi 

da kulturuli migrantebis mozRvavebiT, da, ra Tqma unda, bolo wlebis humanitaruli 

katastrofebis Sedegad aziisa da afrikis qveynebidan ltolvilTa nakadebis modinebiT. 
TiTqmis yvela federalurma miwam miiRo axali kanonebi sacxovrebeli sadgomebis aram-

niznobrivad gamoyenebis akrZalvis Sesaxeb. am kanonis praqtikuli gamoxatuleba aris 

is, rom, Tu mesakuTre gadawyvets, gamoiyenos Tavisi meore bina ufro meti Semosavlis 

miRebis mizniT da gaaqiravos dRiurad turistebze, man amisaTvis specialuri nebarTva 

unda aiRos Sesabamisi samsaxurisgan. amasTan erTad Tavad kanonis ganmartebebSi aRniSnu-

lia, rom msgavsi nebarTvis gacema ufro gamonaklisia, vidre wesi, gansakuTrebiT iseT 

qalaqebSi, rogorebicaa berlini, miunxeni, Stutgarti, hamburgi da a.S. 
binebis gaqiravebis portalebma `Airbnb~-m da `Wimdu~-m, romlebic Zalian popularu-

li gaxdnen bolo wlebSi da milionobiT brunvas awarmoeben evropis da sul ufro da 

ufro mTeli msoflios masStabiT, saCivari Seitanes berlinis qalaqis mmarTvelobis 

winaaRmdeg im motiviT, rom dasaxelebuli akrZalva ewinaaRmdegeba ara mxolod ger-

maniis konstituciis me-14 muxlis debulebebs da laxavs sakuTrebis garantiis princips, 
aramed aseve arRvevs konstituciis me-12 muxls, romlis mixedviTac garantirebulia ada-

mianis mier profesiis Tavisufali arCevani da saqmianobis Tavisufali ganxorcieleba.47 
berlinis qalaqis administraciul saqmeTa sasamarTlom gamoiTxova daskvnebi berlinis 

miwis arealSi sacxovrebeli sadgomebiT uzrulvelyofis da arsebuli tendenciebis Ses-

axeb, gamoiTxova aseve monacemebi gaqiravebis portalebis mier SemoTavazebuli binebis 

raodenobis Sesaxeb, rac mxolod berlinis masStabiT daaxl. 23000 binas warmoadgens, 
miiRo mxedvelobaSi sacxovrebel farTze mudmivad mzardi moTxovnilebis tendencia da 

Tavis 2016 wlis 8 ivnisis gadawyvetilebiT48 sarCeli ar daakmayofila da ganmarta, rom 

aRniSnuli kanoni ar warmoadgens konstituciis me-12 muxlis mier dacul saqmianobis 

Tavisuflebis principis darRvevas, radgan binebis samewarmeo gaqiraveba „zogadad ar 

ikrZaleba, igi ikrZaleba mxolod am kanoniT dacul sacxovrebel zonebSi“. es SezRudva 

gamarTlebulia, radgan igi emsaxureba mizans, gadailaxos mosaxleobis sacxovrebeli 

farTiT arasakmarisi uzrunvelyofis probleba. adamianis ufleba Rirseul sacxovrebel 

sadgomze mis ZiriTad uflebas warmoadgens da ganmtkicebulia qalaq berlinis konsti-

tuciis 28-e muxlis pirveli nawiliT.49 sasamarTlom aRniSna, rom sakuTrebis konsti-

tuciuri garantia ar iZleva sakuTrebis maqsimaluri mogebiT sargeblobis garantias.
binebis gaqiravebis portalma `Airbnb~-m gaasaCivra es gadawyvetileba berlin-bran-

derburgis umaRles administraciul sasamarTloSi. jer ucnobia, riTi damTavrdeba 

dava, Tumca eqspertebis SefasebiT, sarCelis dakmayofilebis Sansebi maRali ar aris, 

47 <hƩ ps://www.gesetze-im-internet.de/gg/art_12.html>, [27.01.2017].

48 <hƩ p://www.berlin.de/gerichte/verwaltungsgericht/presse/pressemiƩ eilungen/2016/pressemiƩ eilung.485801.php>, [27.01.2017].

49 <hƩ ps://www.berlin.de/rbmskzl/regierender-buergermeister/verfassung/arƟ kel.41548.php>, [27.01.2017].
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Tu gaviTvaliswinebT am kuTxiT arsebul administraciuli sasamarTloebis praqtikas.50 
binis mesakuTreebisTvis, romlebic internet portalebis meSveobiT dRiuri gaqiravebiT 

TavianT Tavisufal binas aqamde magaliTad TveSi 1000 – 1500 evrod aqiravebdnen, axla 

iZulebuli iqnebian isini gaaqiravon grZelvadiani xelSekrulebebis safuZvelze da 500-
600 evros odenobis Tviuri SemosavliT dakmayofildnen.

6.2 ltolvilebi da sacxovrebeli sadgomebis siduxWire

situacias amZafrebs germaniaSi gansakuTrebiT 2015 wlidan ltolvilebis didi tal-

Ris praqtikulad gaukontrolebel Semosvla. statistikuri momacemebiT 2015 wlis se-

qtembridan germaniSi Semovida 2 milionamde ltolvili, maT uzrunvelyofaze daixarja 

20 miliardamde evro. ltolvilTa sacxovrebeli farTiT dakmayofilebis aucileblobam, 
gansakuTrebiT 2015 wlis Semodgomaze, anu zamTris wina periodSi, ganapiroba moqalaqe-

Ta sakuTrebis SezRudvebis saWiroeba. es gamoixata ZiriTadad carieli an gauqiravebeli 

sadgomebis zogierT SemTxvevebSi faqtiuri eqspropriaciiT, raTa maTSi ltolvilebis 

ojaxebi moeTavsebinaT. msgavs mdgomareobebSi sakuTrebis SezRudvis sakanonmdeblo sa-

fuZveli gaTvaliswinebulia germaniis federaluri miwebis „sazogadoebrivi usafrTxoe-

bis da wesrigis dacvis kanonebis“ - e.w. „policiuri“ kanonebis mier, romelTa mixedviT, 
adamianis janmrTelobis an sicocxlisTvis saSiSroebis arsebobis SemTxvevaSi, mis da-

sacavad daSvebulia kerZo sacxovrebeli sadgomebis droebiTi CamorTmeva usaxlkaro-

Ta da ltolvilTa maTSi ganTavsebis mizniT.51 hamburgis kanonSi Camatebul iqna § 14 
a saxelwodebiT: „kerZo uZravi qonebis da misi nawilebis dayadaReba ltolvilTa gan-

Tavsebis mizniT“52. muxlis sqolioSi weria, rom hamburgis 2.10.2015 kanonis „ ltolvilTa 

dasaxlebis“ Sesaxeb miTiTebulia, rom ZiriTadi ufleba sacxovreblis xelSeuxeblobis 

Sesaxeb (germaniis ZiriTadi kanonis me-13 muxli) izRudeba igive kanonis mier droebiT, 
2017 wlis 31 martamde. msgavsi regulaciebi miRebul iqna berlinSi, kiolnSi, miunxenSi 

da sxva qalaqebSi. bremenSi aseve miRebul iqna calke kanoni ltolvilebis sacxovrebeli 

sadgomiT uzrunvelyofis Sesaxeb.53

federaciis doneze am saxis Carevebi sakuTrebis uflebaSi daSvebul iqnan feder-

aluri kanonis doneze, rogorc es Cans zemoT ukve naxseneb, germaniis bundasTagisTvis 

momzadebul dokumentSi.54

50 <hƩ p://www.tagesspiegel.de/berlin/wohnungsmarkt-und-airbnb-berlin-will-kaum-noch-ferienwohnungen-genehmigen/13377 208.h 
tml>, [27.01.2017].

51  <hƩ p://www.landesrecht-hamburg.de/jportal/portal/page/bshaprod.psml?showdoccase=1&doc.id=jlr-SOGHArahmen&doc.part=X 
& doc.origin=bs>, § 14 a, [28.01.2017]. 

52 <hƩ p://www.landesrecht-hamburg.de/jportal/portal/page/bshaprod.psml?showdoccase=1&doc.id=jlr-SOGHArahmen&doc.part=X& doc.
origin=bs>, [28.01.2017].

53 <hƩ ps://paris.bremische-buergerschaŌ .de/starweb/paris/servlet.starweb?path=paris/LISSHFL.web&id=PARISDOKFL&search=(WP 
%3d19+AND+DNR%2cDNRS%2cKORD%2cZDNRF%3d95+AND+DART%3dD++)+AND+DID%3DK-19171&format=LISSH_MoreDokument_
Report>, [28.01.2017].

54 Verfassungsmäßigkeit eines Verbots der Nutzung von Wohnraum als Zweitwohnungen? Deutscher Bundestag, WissenschaŌ liche Dien-
ste, Ausarbeitung WD 3 - 3000 - 152/14, 25. Juli 2014, S. 8, <hƩ ps://www.bundestag.de/blob/406346/fa4dd56bae237b7190fe92180cb-
be8ĩ /wd-3-152-14-pdf-data.pdf>,  [27.01.2017].
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7. daskvnis magivrad

zemoT mocemuli - da SesaZlebelia zogierT SemTxvevebSi Znelad aRsaqmeli mocemu-

lobebis dasaZlevad moviyvan mxolod erT, cnobili germaneli iuristis hans peter ipse-

nis citatas 1952 wels gamoqveynebuli wignidan „dauwereli sakonstitucio samarTali“: 
„ ... ZiriTadi kanonis me-14 muxlis me-2 abzaci (sakuTrebis uflebis SezRudva - avt.) ... 
danaxul unda iqnas sakuTrebis uflebis mTliani regulirebis erTianobaSi im Sinagani 

rwmenidan gamomdinare, rom mocemuli ZiriTadi kanonis mqone saxelmwifom Tavisi Tavi 

socialur saxelmwifod gamoacxada...“55

55 Hans Peter Ipsen, Enteignung und Sozialisierung, in: Ungeschriebenes Verfassungsrecht, Veröff entlichungen der Vereinigung der 
Deutschen Staatsrechtslehrer, Berlin 1952, 85

lia SatberaSvili
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Gia liluashvili

LAWSUIT AND PROVISIONAL MEASURES ACCORDING TO THE PROCEDURE CODE OF 
BULGARIA

Since 1990s, in Bulgaria began large-scale economic, poliƟ cal and legal reforms. Bulgaria has been a 
member of the European Union since 2007, and through its membership Bulgaria’s law is evolving in line 
with EU. In March of 2008, Bulgaria enacted new code in Civil Procedure which is quite comprehensive in 
its structure and content. The arƟ cle discusses two important insƟ tuƟ ons based on theory and case law, na-
mely a claim and securing claims. Furthermore, the arƟ cle compares the similariƟ es and diff erences within 
insƟ tuƟ on that exist between Georgian and Bulgarian civil procedural law.  It is parƟ cularly interesƟ ng that, 
similar to ArƟ cle 198 of the Code of Civil Procedure of Georgia, the Bulgarian Code of Civil Procedure gives the 
judge the opportunity to apply other measures diff erent from the security measures specifi ed in the Code of 
Procedure.

Keywords: Bulgarian Code of Civil Procedure, claim, securing claims
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sarCeli da sarCelis uzrunvelyofa bulgareTis samoqalaqo 
saproceso samarTlis mixedviT

1. Sesavali

bulgareTi evropis im qveynebs miekuTvneba, romlebmac SedarebiT axali samoqalaqo 

saproceso kodeqsebi miiRes. bulgareTis evrokavSirSi gawevrianebam mniSvnelovani gav-

lena iqonia rogorc samoqalaqo saproceso kodeqsze, aseve  bulgareTis kerZo samar-

Talze.1 aRniSnuli kodeqsi ZalaSi 2008 wlis 1 marts Sevida. is 7 nawilisgan, 59 Tavisgan 

da 600-ze meti muxlisgan Sedgeba. kodeqsis struqtura Semdegnairad aris dalagebuli: 

pirveli nawili moicavs zogad wesebs, romelSic CarTulia: uwyebrivi qvemdebareoba, mx-

areebi da warmomadgenloba, vadebi da a.S.   

meore nawili moicavs sasarCelo warmoebis zogad wesebs da Sedgeba  ori ganyo-

filebisgan da ramdenime Tavisgan. pirvel ganyofilebas ewodeba saqmis warmoeba pirvel 

instanciaSi. am ganyofilebaSi ramdenime Tavia gamoyenebuli. magaliTad:  gansjadoba,  

ZiriTadi warmoeba  (sarCelis wardgena, sasamarTlo sxdoma da saqmis ganxilva), mtkice-

bulebebi, gadawyvetileba da a.S.

meore ganyofilebas  ewodeba gadawyvetilebisa da ganCinebis gasaCivreba da moicavs 

ramdenime Tavs. kerZod: apelaciaSi gasaCivreba, kasaciaSi gasaCivreba,  sasamarTlo gad-

awyvetilebis iuridiuli Zala da sxva.

mesame nawili exeba gansakuTrebul sasarCelo warmoebas da moicavs Semdeg Tavebs: 

swrafi warmoeba, qorwinebasTan dakavSirebuli saqmis warmoeba,  savaWro saqmeTa warmoe-

ba, koleqtiur sarCelebze warmoeba da a.S.

meoTxe nawili exeba sarCelis uzrunvelyofas; 

mexuTe nawili saaRsrulebo warmoebas; 

meeqvse nawili damcav warmoebas da moicavs faqtis dadgenas, piris gardacvlilad 

da ugzo-ukvlod gamocxadebas, memkvidreobis dadgenas, fasiani qaRaldebis  baTilad 

cnobas, sanotaro warmoebas da a.S.

bolos, meSvide nawili exeba evrokavSirTan mimarTebaSi samoqalaqo saqmeTa gansa-

kuTrebul warmoebas.

bulgareTis samoqalaqo procesi ZiriTadad ori saxis amocanas wyvets:

pirveli - daicvas sadavod gamxdari materialuri ufleba. am amocanis gadawyveta 

xorcieldeba sasarCelo  warmoebiT da gadawyvetilebis gamotaniT.

meore - sasamarTlo gadawyvetilebiT dakmayofildes ufleba anu aRsruldes gad-

awyvetileba.

samoqalaqo saproceso kodeqsis 103-e muxlis mixedviT, yvela samoqalaqo saqmis ganx-

ilva, garda im SemTxvevisa, rodesac pirveli instanciis saolqo  sasamarTlom unda 

ganixilos, miekuTvneba pirveli instanciis raionul sasamarTlos. ierarqiis mixedviT,  

raionuli sasamarTlos zemdgom instancias saolqo sasamarTlo warmoadgens. saolqo 

* T. wereTlis saxelobis saxelmwifosa da samarTlis institutis ufrosi mecnierTanamSromeli.

liluaSvili g., bulgareTis kerZo samarTali evrokavSiris samarTalTan mimarTebaSi.  samarTlisa da politi-

kuri azrovnebis istoriis narkvevebi, wigni IV, Tb. 2019, 480.
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sasamarTloebi  moqmedeben rogorc meore instanciis sasamarTloebi. kanoniT gaTvalis-

winebul SemTxvevebSi, isini calkeuli kategoriis  saqmeebs ganixilaven rogorc pirveli 

instanciis sasamarTloebi. aseT saqmeebs miekuTvneba, magaliTad: 

1. mikuTvnebiTi sarCelebi,

2. sakuTrebis an sxva sanivTo uflebis cnobaze sarCelebi, romlis Rirebulebac 

scildeba 50 000 levs, 

3. iseT samoqalaqo da komerciul saqmeebze sarCelebi, romlis fasic scildeba 25 

000 levs da sxva.

bulgareTis dedaqalaq sofiaSi ori saxis sasamarTlo moqmedebs, kerZod: sofiis 

saqalaqo sasamarTlo da sofiis saolqo sasamarTlo.  garda saolqo sasamarTlosi, aR-

niSnul qalaqSi mdebarebs  aseve saapelacio da sakasacio instanciis sasamarTloebi. unda 

aRiniSnos, rom bulgareTis sasamarTlo sistema  sakmao sfecifikurobiT gamoirCeva, rac 

asaxulia bulgareTis 2007 wels miRebul kanonSi „sasamarTlo xelisuflebis Sesaxeb“.1 

gansjadobis mxriv,  moqmedebs gvareobiTi,  teritoriuli (adgilobrivi)  da 

saxelSekrulebo gansjadoba.

saxelSekrulebo gansjadoba miCneulia procesualur xelSekrulebad da ara materi-

alur samarTlebriv xelSekrulebad,  radganac miCneulia, rom misi Sedegi procesual-

uria. misi arsi mdgomareobs imaSi, rom kanonisgan gansxvavebiT, mxareebi gansazRvraven, 

Tu romelma sasamarTlom ganixilos maTi dava.2 

2. sarCelis arsi da misi samarTlebrivi buneba

sarCelTan dakavSirebul sakiTxebs ZiriTadad samoqalaqo saproceso kodeqsis 124 

-133 muxlebi awesrigebs.

bulgareTis samarTalSi termini „sarCeli“ ori mniSvnelobiT gamoiyeneba. kerZod, 

rogorc: a) piris materialur samarTlebrivi ufleba, da  b) sarCelis meSveobiT piris 

materialur samarTlebrivi uflebis dacva.  es ormagi mniSvneloba gadatanil iqna samar-

Tlis TeoriaSic.3 

sarCelis wardgena ukavSirdeba procesualur da materialur samarTlebriv  Sede-

gebs. procesualur samarTlebrivi Sedegebia, magaliTad: ^

a. saqmis ganxilva sasamarTloSi;

b. gadawyvetilebis ZalaSi Sesvlis Semdeg, imave mxareebs Soris imave saganze dava 

meored aRar xorcieldeba;

g.    gansjadobis stabiluroba, anu Tu sarCelis Setanis Semdeg Seicvleba faqto-

brivi mdgomareoba, razec damokidebuli iyo gansjadobis sakiTxi, saqme sxva sasamarT-

los aRar gadaecema (bulgareTis samoqalaqo saproceso kodeqsi, 120-e mux.)

d) SeCerebulia xandazmulobis dena.

materialur samarTlebrivi Sedegebad miCneulia 

a) uflebaTa gafarToeba,  da 

b) uflebaTa dacva.

bulgareTis iuridiul literaturaSi aRiarebulia, rom sarCelis ufleba aris sub-

1 Закон за Съдебната Власт, <hƩ ps://www.lex.bg/laws/ldoc/2135560660> [17.03.2022].

2 Сталев Ж, Мингова А, Стамболиев О, Попова В, Иванова Р. Българско гражданско процесуално право, CIELA, 2012, 140.

3 iqve,  170.
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ieqturi, sajaro, procesualuri, memkvidreobiTi da dinamiuri ufleba.

subieqturad miiCneva imitom, rom  samarTlis normebis safuZvelze, amaTuim faqto-

brivi Semadgenlobis  ganxorcielebam SeiZleba warmoSvas piris ufleba.

sarCelis wardgena iTvleba sajaro uflebad, radganac  saxelmwifo sasamarTlos 

saxiT valdebulia, miiRos sarCeli, ganixilos da gamoitanos Sesabamisi gadawyvetileba.

sarCenis wardgena procesualuri uflebaa, radganac saproceso kanonmdeblobiT aqvs 

miniWebuli ufleba - sarCeliT mimarTos sasamarTlos da gamoitanos Sesabamisi gad-

awyvetileba.

memkvidreobiTi uflebacaa, radganac mosarCelis gardacvalebis SemTxvevaSi misma 

memkvidrem SeiZleba waradginos sarCeli an gaagrZelos ukve dawyebuli sasarCelo war-

moeba.

dinamiuri uflebaa, radgan sarCelis sasamarTloSi SetanisTanave misi Sinaarsi Tan-

daTanobiT mdidrdeba.

bulgareTis saproceso samarTalsa da iuridiul literaturaSi sami saxis sarCels 

gamoyofen, kerZod:

1. mikuTvnebiT sarCels (осъдителен иск)
2. uflebadamdgen anu aRiarebiT sarCels (установителен иск) da

3. gardaqmniT sarCels (конститутивен иск, преобразуващи искове)4 
mikuTvnebiTi sarCeli sarCelebis farTod gavrcelebul saxes warmoadgens. sarCelis 

am saxis meSveobiT mosarCele cdilobs daicvas Tavisi darRveuli ufleba imiT, rom 

mowinaaRmdege mxare sasamarTlos meSveobiT aiZulos Seasrulos mis sasargeblod raime 

moqmedeba an Tavi Seikavos am moqmedebisgan.

mikuTvnebiTi sarCelis ganxilvis dros mosarCelem unda daamtkicos Tavisi ufleba 

da mis mimarT mopasuxis valdebuleba. amasTan erTad, misi moTxovna unda Seicavdes mo-

pasuxis valdebulebas, magaliTad, nivTis gadacemis Sesaxeb. 

mikuTvnebiTi sarCelis erT-erTi Tvisebaa materialuri sargeblis miReba.

aRiarebiTi sarCeli uflebis darRvevamde aRiZvris da asrulebs erTgvar gamafrTx-

ilebel funqcias.

sarCelis es saxe wesrigdeba bulgareTis samoqalaqo saproceso kodeqsis 124-e mux-

liT. am muxlis Tanaxmad,  nebismier pirs ufleba aqvs aRZras sarCeli Tavisi darRveu-

li uflebis aRsadgenad, an moiTxovos samarTalurTierTobis arsebobis an ararsebobis 

dadgena.

amdenad, aRiarebiTi sarCeli, gansxvavebiT gardaqmniTi da mikuTvnebiTi sarCelebi-

sgan, dasaSvebia nebismieri samoqalaqo uflebisa Tu samarTalurTierTobis mimarT.5 

gardaqmniTi sarCeli sarCelis iseTi saxea, rodesac kanoniT aris gaTvaliswinebu-

li sasamarTlos gadawyvetilebiT samarTalurTierTobis Secvla. gardaqmniTi sarCelis 

sagani SeiZleba arsebobdes rogorc samoqalaqo samarTalSi, aseve saojaxo da SromiT 

samarTalSic.6 

axla mokled SevexebiT sarCelisa da Sesageblis  wardgenis wess da formas bulgar-

eTis samoqalaqo saproceso samarTlis mixedviT.

sarCeli SeiZleba Sedges xelnaweriT, an nabeWdi saxiT bulgarul enaze. xelnaweris 

SemTxvevaSi, is aucileblad garkveviT unda iyos dawerili, raTa mopasuxes da sasamarT-

4 iqve, 194.

5 iqve, 183.

6 Брайков  С.,  Преобразуващи Искове и Преобразуващи Решения, Сиби, 2014, 43.

gia liluaSvili
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los ar gauWirdes misi wakiTxva da azris gamotana. sarCelSi miTiTebuli unda iyos 

konkretuli garemoebebi da Sesabamisi mtkicebulebebi. mosarCelem sarCels aucileblad 

unda daurTos  masSi aRniSnuli werilobiTi mtkicebulebebi, winaaRmdeg SemTxvevaSi, 

mTavar sxdomaze am mtkicebulebebs sapatio mizezebis gareSe veRar waradgens.

imdeni sarCelis asli unda iqnes wardgenili,  ramdeni mopasuxecaa. gasaTvaliswine-

belia isic, rom sarCelis erTi piri mosamarTlesac rCeba. 

sarCeli unda Seicavdes:

sasamarTlos dasaxelebas;

mosarCelis, mopasuxis da maTi warmomadgenlis (magaliTad, SezRuduli qmedunariani 

piris warmomadgenlis-mSoblis an meurvis7) saxelsa da misamarTs, mosarCelis saidenti-

fikacio samoqalaqo nomers, aseve faqsisa da teleqsis (Tu aseTi aqvT) nomers;

g) Tu eqvemdebareba Sefasebas, aseve saWiroa sarCelis fasis miTiTeba;

d) arsebul mdgomareobas, romelsac emyareba mosarCele;

e) sadavo sagnis individualizirebas;8 

v) sasarCelo moTxovnas;

z) sarCelis warmdgenis xelmoweras.

mosarCele valdebulia sarCelSi miuTiTos yvela is mtkicebuleba da garemoeba, ro-

melTa damtkicebasac igi apirebs. garda aRniSnulisa, mosarCele valdebulia sarCels 

daurTos werilobiTi mtkicebulebebi, Tu maTi wardgena surs.

Tu sarCels waradgens arasrulwlovanis kanonieri warmomadgeneli, maSin man unda 

daurTos amis damamtkicebeli sabuTi, magaliTad, arasrulwlovanis dabadebis mowmoba, 

sadac aseve aRniSnulia misi mSoblebis saxelebi.

Tu mosarCele xels ver awers sarCels, maSin sarCelze, mindobilobis safuZvelze, 

xeli unda moaweros sxva pirma, romelic miuTiTebs im mizezebs, ris gamoc mosarCelem 

ver SesaZlo xelmowera. fulad moTxovnasTan dakavSirebul mikuTvnebiT sarCelSi, mo-

sarCelem aseve unda miuTiTos sabanko angariSic, an gadaxdis sxva saSualeba.

sarCels aseve unda daerTos baJis gadaxdis qviTaric.

sarCeli  wardgenili da registrirebuli unda iqnes sasamarTlos kancelariaSi. 

registraciis SemTxvevaSi, sarCelis pirvelive gverdze aRiniSneba  kancelariaSi Se-

motanis TariRi da saregistracio nomeri. reestrSi xdeba TandarTuli dokumentebis 

aRwera.  saregistracio nomris meSveobiT   mxareebi gebuloben sarCelTan dakavSirebul 

saproceso moqmedebebs, magaliTad, rodis aris CaniSnuli saqmis ganxilva, daxuruli sx-

doma iqneba Tu Ria sxdoma da a.S.  reestrSi fiqsirdeba mopasuxesTan sarCelis gagzavnis 

formac, magaliTad, fostiT gaigzavneba Tu kurieri waiRebs.  bulgareTSi jer-jerobiT 

gamoiyeneba mxolod qaRaldze da ara eleqtronuli formiT Sedgenili sarCelebi.

sarCeli sasamarTlos mier miRebulad iTvleba reestrSi registraciis  momentidan.

Tu sarCeli ar Seesabameba kanonis moTxovnebs, mosamarTle aZlevs erTkvirian  vadas 

xarvezis gamosasworeblad. Tu xarvezi am vadaSi ar gamoswordeba,  sarCeli ar iqneba 

miRebuli.  sarCelis miuReblobis SemTxvevaSi, mosarCeles aqvs ufleba kerZo saapela-

cio saCivari Seitanos saapelacio sasamarTloSi.

sarCelis miRebis SemTxvevaSi, is gaegzavneba mopasuxes. Tu sarCeli Cabardeba mopa-

suxes, amis damadasturebeli dokumenti daerTveba saqmes. 

mopasuxisaTvis Casabarebel sarCels daerTvis mosamarTlis ganCineba, romelSic gan-

7 iqve, 200.

8 iqve, 200.
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sazRvrulia kanoniT gaTvaliswinebuli erTTviani vada9  pasuxis-Sesageblis werilobi-

Ti formiT wardgenisaTvis. iqve, ganCinebaSi miTiTebulia, rom Tu dadgenil vadaSi ar 

waradgens pasuxs sarCelze, mosarCelis TxovniT,  mosamarTle gamoitans dauswrebel 

gadawyvetilebas mopasuxis mimarT.  Tu mopasuxes aqvs sapatio mizezi da SeuZlia amis 

damtkiceba, maSin mas ufleba aqvs moiTxovos vadis gagrZeleba an aRdgena.10  

Suamdgomloba vadis gagZelebasTan dakavSirebiT wardgenil unda iqnes ZiriTadi 

vadis anu erTTviani vadis gasvlamde.

 bulgareTis samoqalaqo saproceso kodeqsis  131-e muxlis Tanaxmad, pasuxi aucileb-

lad unda Seicavdes:

1. sasamarTlos dasaxelebas da saqmis (registraciis) nomers;

2. mopasuxis, aseve Tu yavs,  kanonieri warmomadgenlis saxels, gvarsa da misamarTs;

3. sarCelis dasaSveobaze da safuZvlianobaze mosazrebas;

4. mosazrebas im garemoebebze, rasac emyareba sasarCelo moTxovna; 

5. faqtebs da garemoebebs, romlebsac sarCelis winaaRmdeg emyareba mopasuxe;

6. Sesageblis warmdgenis xelmoweras.

amave muxlis  mixedviT, mopasuxem  SesagebelSi unda miuTiTos  mtkicebulebebze da 

konkretul garemoebebze, romelTa damtkicebasac is apirebs. aseve, unda waradginos 

yvela is werilobiTi mtkicebuleba, romelic mas gaaCnia.  

SesagebelSi mopasuxes SeuZlia aRniSnos, rom warmodgenil sarCelTan dakavSirebiT 

ukve arsebobs sasamarTlos gadawyvetileba. aseT SemTxvevaSi, man am Sesagebels unda 

daurTos  gadawyvetileba.

pasuxi SeiZleba Setanil iqnes sasamarTloSi mopasuxis mier, an gagzavnili iqnes fos-

tiT. 

Tu SesagebelSi mopasuxe cnobs sarCels, sasamarTlo  gamoitans mosarCelis sasarge-

blod gadawyvetilebas, romelic damyarebuli iqneba sarCelis cnobaze. bulgareTis sap-

roceso kodeqsis Tanaxmad, gasaTvaliswinebelia is faqti (Tu faqtori), rom sarCelis an 

misi nawilis cnobis Semdeg, misi Semdgomi uaryofa aRar SeiZleba, Tu is raime sapatio 

mizeziT ar aris gamowveuli, magaliTad, mosarCelis mxridan iZulebis meTodiT.

orive mxarisTvis gasaTvaliswinebelia is faqtori, rom Tu  sasarCelo moTxovna, an 

Tundac sarCelis  cnoba, ewinaaRmdegeba kanons an zneobis normebs, sasamarTlo ar ga-

moitans gadawyvetilebas sasarCelo moTxovnis dakmayofilebis Sesaxeb.

Sesageblis miRebis Semdeg, sasamarTlo mosarCeles ugzavnis Sesagebels da  niSnavs 

daxurul sxdomas, sadac ar xdeba mxareebis mowveva. am sxdomaze sasamarTlo amowmebs, 

Tu ramdenad Seesabameba sarCelis forma kanonis moTxovnebs, magaliTad, miTiTebulia 

Tu ara  mosarCelis saxeli, misamarTi, mopasuxis saxeli da a.S. mowmdeba sarCelis pro-

cesualuri dasaSveoba - darRveuli xom ar aris xandazmulobis vadebi, arsebobs Tu 

ara iuridiuli interesi; aseve mowmdeba mopasuxis Sesagebeli. amave sxdomaze wydeba 

mxaris Suamdgomlobis dakmayofilebis sakiTxic, magaliTad, Suamdgomloba eqspertizis 

daniSvnaze. aRniSnulis Semdeg, Tu sasamarTlo saWirod CaTvlis, iniSneba Ria sxdoma 

da moiwveva mxareebi. mTavar sxdomaze, procesis dawyebisTanave, sasamarTlo mouwodebs 

mxareebs morigebisaken.

msgavsad bevri qveynis samoqalaqo saproceso kanonmdeblobisa, bulgareTis samoqa-

laqo saproceso kodeqsic iTvaliswinebs sarCelis uzrunvelyofis instituts.

9 iqve, 212.

10 iqve, 212.
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3. sarCelis uzrunvelyofa

calkeuli qveynis samoqalaqo saproceso kanonmdeblobis analizi SesaZleblobas 

gvaZlevs davaskvnaT, rom sarCelis uzrunvelyofis arsi da mniSvneloba yvela qveya-

naSi,  ZiriTadad erTnairia, anu misi mizania mosarCele daculi iqnes mopasuxis ara-

keTilsindisieri qmedebisagan da mis sasargeblod gamotanili gadawyvetileba ar darCes 

aRusrulebeli. amave dros, kanonmdebloba cdilobs mxolod mopasuxeze ar gadaitanos 

es tvirTi da mosarCelesac mosTxovos sapasuxo uzrunvelyofis ganxorcieleba.

sarCelis uzrunvelyofaze moTxovna mosarCelis iseTive uflebad aris miCneuli, 

rogorc sarCelis Setana sasamarTloSi.

aqve gasaTvaliswinebelia is faqtic, rom  radganac sarCelis uzrunvelyofis RonisZie-

ba seriozulad zRudavs mopasuxis sakuTrebis uflebas, dausabuTeblobis SemTxvevaSi ki 

qmnis arakeTilsindisieri mxaris varauds, amitom kanonmdebloba da sasamarTlo praqti-

kac didi sifrTxiliT ekideba uzrunvelyofis RonisZiebebis gamoyenebas.

mopasuxis arakeTilsindisieri qmedebiT gadawyvetilebis aRusruleblobis Tavidan 

acilebis mizniT, bulgareTis samoqalaqo saproceso kodeqsic  awesrigebs mxareTa dac-

visa da sanqcionirebis process,11  xolo literaturaSi gabatonebuli Sexedulebis Ta-

naxmad, sarCelis uzrunvelyofa samoqalaqo uflebis dacvis  damoukidebel formadaa 

aRiarebuli.12 

bulgareTis samoqalaqo saproceso kodeqsSi specialuri nawilia gamoyofili sauz-

runvelyofo warmoebasTan dakavSirebiT, is moicavs 389-403 muxlebs. es nawili ori Tav-

isgan Sedgeba, kerZod, uzrunvelyofis daSveba da uzrunvelyofis RonisZiebebi.13

aRniSnuli kodeqsis 391-e muxlis  mixedviT, sarCelis uzrunvelyofa daiSveba mxolod 

im SemTxvevaSi, Tu SeuZlebeli an rTuli iqneba sasamarTlo gadawyvetilebiT gaTval-

iswinebuli darRveuli uflebis aRdgena. gancxadebis dakmayofileba SesaZlebelia, Tu 

mosarCelis moTxovna sarCelis uzrunvelyofaze dadasturebulia werilobiTi mtkice-

bulebebiT, an moTxovna Seesabameba valdebulebisa da xelSekrulebis Sesaxeb kanonis14  

180-e da 181-e muxls. kerZod: Tu kanoni iTvaliswinebs sasamarTlomde uzrunvelyofis 

wardgenas, aseTi uzrunvelyofa SeiZleba ganxorcieldes  fuladi Tanxis an fasiani qa-

Raldis (ценните книжа)  dagiravebiT, an  uZravi nivTebis ipoTekiT. fasiani qaRaldebisa 

da uZravi nivTebis Rirebuleba unda iyos maTi sabazro Rirebulebis 20%-ze naklebi.15     

dagiraveba unda moxdes fuladi Tanxis an fasiani qaRaldis bankSi SetaniT. rac Se-

exeba uZravi nivTis ipoTekiT datvirTvas, is SesaZlebelia mxolod mesakuTris notari-

ulad dadasturebuli TanxmobiT.16

amdenad, bulgaruli saproceso samarTliTac, sarCelis uzrunvelyofis mizania 

saqmis warmoebis dasrulebamde SenarCunebuli iqnes qonebis is saxe, rac arsebobda 

sarCelis uzrunvelyofis RonisZiebis gatarebamde, amasTan erTad, mopasuxes ezRudeba 

Tavisi qonebis gankargvac.

SesaZlebelia mopasuxes damatebiT daekisros yadaRadadebuli nivTis movlac. 

11 Спасова С., Обеспечение на Иска,  сиби, 2014, 29.

12 iqve, 1208.

13 Граждански Процесуален Кодекс, CIELA, 2015, 389-403 muxlebi.

14  Закон за Задъелженията и Договорите (ззд), Сборник Нормативни Актове, ciela, 2019  mux. 180 da 181.  

15 iqve, mux. 180.

16 iqve, mux. 181.
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garda mopasuxis mimarT gatarebuli RonisZiebebisa, mosamarTles Tavisi iniciativ-

iT, mopasuxis sasargeblod, aseve SeuZlia mosarCeles daakisros fuladi an qonebrivi 

garantiis wardgena. garantiis odenoba ganisazRvreba  mopasuxisTvis miyenebuli im zian-

is odenobiT, romelic mas sarCelis uzrunvelyofiT SeiZleba miadges.

sainteresoa is faqti, rom saxelmwifo, saxelmwifo dawesebuleba da samedicino dawe-

sebuleba Tavisufldeba garantiis wardgenisagan.17

sarCelis uzrunvelyofa SesaZlebelia gamoyenebuli iqnes  nebismier sasarCelo moTx-

ovnaze. pirs sarCelis uzrunvelyofa SeuZlia moiTxovos rogorc sarCelis Setanamde, 

aseve sarCelis Setanis Semdegac. sarCelis uzrunvelyofa SesaZlebelia, agreTve, saqmis 

warmoebis SeCerebis drosac.

gancxadeba sarCelis uzrunvelyofis Sesaxeb unda iyos dasabuTebuli, saWiroebis 

SemTxvevaSi unda daerTos mtkicebulebac, magaliTad, gazeTis is nawili saidanac Cans 

rom mopasuxem  sadavo nivTis gayidvaze gaakeTa gancxadeba.

Tu sarCelis uzrunvelyofaze gancxadeba Setanilia sarCelis Setanamde da mosamar-

Tle am gancxadebas daakmayofilebs, pirma sarCeli unda Seitanos gancxadebis dakmayo-

filebidan erTi Tvis vadaSi.18  gancxadeba Setanili unda iqnes mosarCelis sacxovrebe-

li adgilis an im qonebis adgilmdebareobis mixedviT, romelzec unda moxdes sarCelis 

uzrunvelyofa. Tu aRniSnul vadaSi mosarCele ar Seitans sarCels, sasamarTlo piradi 

iniciativiT  gaauqmebs uzrunvelyofis RonisZiebas.

gancxadebaSi mosarCeles miTiTebuli unda qondes uzrunvelyofis konkretuli 

RonisZieba, an ramdenime RonisZieba erTad, da  moTxovnis Rirebuleba. aRniSnuli gancxa-

deba meore mxares ar gadaecema da is ganixileba mxolod mosamarTlis mier daxurul 

sxdomaze. mopasuxe sarCelis uzrunvelyofis Sesaxeb gebulobs mxolod mas Semdeg, rac 

misi qonebis mimarT iqneba gamoyenebuli konkretuli RonisZieba. aseTi moqmedebis mi-

zania moulodneloba da siswrafe, raTa arakeTilsindisierma mopasuxem ver moaswros 

qonebis gasxviseba an dawyebuli gasxvisebis dasruleba.

sarCelis uzrunvelyofaze gancxadebis ganxilvisas, sasamarTlo uflebamosilia 

srulad daakmayofilos sarCelis uzrunvelyofaze moTxovna, an nawilobriv daakmayofi-

los im farglebSi, razedac mosarCeles warmodgenili aqvs mtkicebulebebi imis Taobaze, 

rom mopasuxe apirebs nivTis gasxvisebas.19

gancxadebis dakmayofilebis SemTxvevaSi, mosamarTles gamoaqvs  ganCineba.

gancxadebis dakmayofilebaze uari mosarCelem SeiZleba kerZo saCivriT (с частна жалба) 
gaasaCivros ganCinebis Cabarebidan erTi kviris vadaSi zemdgom instanciaSi-apelaciaSi.  

uaris erT-erTi safuZveli SeiZleba iyos didi sxvaoba sarCelis fassa da sasarCelo 

moTxovnas Soris, magaliTad, sarCelis fasia 10 000 levi, mosarCele ki iTxovs mopasuxis 

17 iqve, mux. 391.4.

18 iqve, mux. 390.2.

19 sainteresoa is faqtic, rom saqarTvelos samoqalaqo saproceso kodeqsic didi sifrTxiliT ekideba sarCe-

lis uzrunvelyofis RonisZiebis gamoyenebas, kerZod, ssk 102.1 muxlis Tanaxmad TiToeulma mxarem unda daamt-

kicos garemoebani, romelzedac igi amyarebs Tavis moTxovnebsa da Sesagebels. 

amave kodeqsis 215.1 muxlis Tanaxmad, „Suamdgomloba unda iyos dasabuTebuli; masSi konkretulad unda mieT-

iTos moTxovna da misi argumentacia. . .“

191-e muxlis mixedviT „..mxarem unda daasabuTos, Tu uzrunvelyofis romeli RonisZiebis gatareba miaCnia 

mosarCeles aucileblad.“

amave muxlis mixedviT, sarCelis uzrunvelyofis RonisZiebis gamoyeneba unda emyarebodes mosamarTlis varauds 

rom sarCeli SeiZleba dakmayofildes. aRniSnuli termini-„varaudi“ kodeqss daemata 2006 wlis 13 ivlisis 

kanoniT da aRniSnuli muxlebidan gamomdinare unda emyarebodes „damtkicebul garemoebebs“ da “dasabuTebas“.

gia liluaSvili
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200 000 levad Sefasebul qonebas daedos yadaRa.

mopasuxesac aqvs ufleba erTi kviris vadaSi kerZo saCivriT gaasaCivros ganCineba 

sarCelis uzrunvelyofaze moTxovnis dakmayofilebis Sesaxeb.  gasaCivrebis vada aiTv-

leba iqedan, rodesac sasamarTlos aRmasrulebeli mopasuxes  acnobebs uzrunvelyofis 

RonisZiebis Sesaxeb. Tu apelacia ZalaSi datovebs pirveli instanciis gadawyvetilebas 

sarCelis uzrunvelyofis dakmayofilebaze, es gadawyvetileba aRar saCivrdeba kasaciaSi. 

Tu mosarCele apelaciaSi gaasaCivrebs pirveli instanciis ganCinebas sarCelis uzrun-

velyofis moTxovnis dakmayofilebaze uaris Tqmis Sesaxeb da apelacia daakmayofilebs 

mosarCelis kerZo saCivars, mopasuxes ufleba aqvs apelaciis es ganCineba gaasaCivros 

kasaciaSi.

 romelime instanciaSi sarCelis uzrunvelyofis moTxovnis dakmayofilebis SemTx-

vevaSi, saaRsrulebo furclis safuZvelze aRmasrulebeli iwyebs ganCinebis aRsrulebas.

amdenad, sauzrunvelyofo warmoeba funqcionalurad dakavSirebulia rogorc sa-

sarCelo warmoebasTan, aseve saaRsrulebo warmoebasTanac.20 

sarCelis uzrunvelyofis konkretuli RonisZiebebi gaTvaliswinebulia bulgareTis 

samoqalaqo saproceso kodeqsis 397-e muxliT, kerZod: uzrunvelyofis RonisZiebebia: 

uZrav da moZrav qonebaze yadaRis dadeba, debitorul qonebaze yadaRis dadeba. 

kanonmdebloba uflebas aZlevs sasamarTlos Tavis Sexedulebisamebr gamoiyenos uz-

runvelyofis  sxva  saSualebebic, romelic kanoniT ar aris gaTvaliswinebuli, maT Soris  

satransporto saSualebebis moZraobis akrZalvac.  am mxriv, aRniSnuli uflebamosileba 

Zalian hgavs saqarTvelos samoqalaqo saproceso kodeqsis  198-e muxlis mesame nawils.

mosarCelis TxovniT, sasamarTlos SeuZlia erTdroulad gamoiyenos ramdenime 

RonisZiebac. 

mopasuxis SuamdgomlobiT SesaZlebelia uzrunvelyofis erTi RonisZieba Seicvalos  

sxva RonisZiebiT, magaliTad, sabanko angariSebze yadaRis dadeba Seicvalos fasian qa-

Raldebze yadaRis dadebiT. pirveli RonisZieba Secvlilad CaiTvleba im momentidan, 

rodesac axali RonisZieba Seva ZalaSi.  Secvlis Taobaze mopasuxis gancxadeba unda ec-

nobos mosarCeles, romelsac ufleba aqvs Setyobinebidan 3 dRis vadaSi gamoTqvas Tavisi 

pretenzia.

Tu mosarCelis sarCeli ar dakmayofildeba, xolo uzrunvelyofis RonisZieba mo-

pasuxes zians miayenebs, mas SeuZlia zianis anazRaurebis moTxovniT sarCeli Seitanos 

sasamarTloSi.

amdenad, aseTia mokled is Teoriuli, praqtikuli da sakanonmdeblo damokidebule-

ba, rac arsebobs bulgareTis samoqalaqo saproceso samarTalSi sarCelTan da sarCelis 

uzrunvelyofasTan mimarTebaSi.

ganxiluli sakiTxebidan gansakuTrebiT sainteresoa bulgareli procesualistebis 

damokidebuleba saxelSekrulebo gansjadobis samarTlebriv bunebasTan mimarTebaSi.  ma-

Sin, rodesac zogierT qveyanaSi am sakiTxTan mimarTebiT sxvadasxva mosazreba arsebobs, 

romelTa Sorisac SeiZleba gamovyoT saxelSekrulebo gansjadobis materialursamarT-

lebrivi, procesualursamarTlebrivi da kompleqsuri (procesualuric da materialu-

ric) samarTlebrivi ganmarteba, bulgareTSi am xelSekrulebis procesualursamarTle-

brivi bunebaa aRiarebuli.

garda amisa, mniSvnelovania praqtikaSi da kanonmdeblobaSi sarCelis uzrunvelyofis 

gamoyenebisadmi midgoma anu rogori mniSvnelobac eniWeba gadawyvetilebis aRsrulebas 

20 Спасова С., Обеспечение на Иска,  сиби, 2014, 49.
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iseTive mniSvneloba unda mieniWos meore mxaris keTilsindisiereba-arakeTildsindis-

ierebis Sefasebasac, amitomac aris rom bulgareTis saproceso samarTali, msgavsad qar-

Tuli saproceso samarTlisa da sasamarTlo praqtikisa  mxaris dasabuTebul Suamdgom-

lobas moiTxovs  sarCelis uzrunvelyofis RonisZiebis gamoyenebisaTvis. 

4. daskvna

winamdebare statiidan SeiZleba ramdenime debulebaze gavamaxviloT yuradReba, ker-

Zod:

1. bulgareTis 2008 wlis samoqalaqo saproceso kodeqsi, romelic 600 muxls moicavs, 

Tavisi struqturiT gansxvavdeba  saqarTvelos samoqalaqo saproceso kodeqsisgan.

2. bulgareTis samoqalaqo saproceso kodeqsi, qarTulisgan gansxvavebiT awesrigebs 

saaRsrulebo warmoebasac.

3. bulgareTSi moqmedebs saolqo sasamarTloebi, romlebic meore instanciis sa-

samarTloebs warmoadgenen, magram kanoniT gaTvaliswinebul SemTxvevebSi calkeuli kat-

egoriis saqmeebsac ganixilaven, magaliTad, sakuTrebis an sxva sanivTo uflebis cnobaze 

sarCelebs, romelTa Rirebulebac scildeba 50 000 levs.

4. samoqalaqo saproceso kodeqsiT ZiriTadad gaTvaliswinebulia sami saxis gan-

sjadoba, kerZod: gvareobiTi, teritoriuli da saxelSekrulebo gansjadoba.

saxelSekrulebo gansjadoba miCneulia procesualur xelSekrulebad da ara materi-

alur samarTlebriv xelSekrulebad.

5. iuridiul literaturaSi calsaxad aRiarebulia sarCelis sami saxe, esenia: mikuT-

vnebiTi, aRiarebiTi da gardaqmniTi sarCelebi. 

6. sarCeli sasamarTlos mier miRebulad iTvleba reestrSi registraciis momentidan. 

Tu sarCelis forma da Sinaarsi ar Seesabameba kanonis moTxovnebs, mosamarTle aZlevs 

erTkvirian vadas xarvezis gamosasworeblad.

7. sarCelis uzrunvelyofis RonisZiebas mosamarTle sifrTxiliT ekideba. man Sei-

Zleba calkeul SemTxvevebSi mosarCelisgan moiTxovos mtkicebulebis wardgena, mag-

aliTad imis Taobaze rom mopasuxe apirebs qonebis gadamalvas an gasxvisebas.

qarTuli samoqalaqo saproceso samarTlis msgavsad mopasuxis sasargeblod, im mo-

sarCeles romelic iTxovs sarCelis uzrunvelyofas, daakisros fuladi an sxva qone-

brivi garantiis wardgena.

gia liluaSvili
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Sergi  Jorbenadze

Eka Chocheli

RestricƟ on of freedom of expression on the basis of acƟ o negatoria

In response to violaƟ on of non-property rights, the legislaƟ on provides for a legal way of resƟ tuƟ on of violated 
rights. However, this path is not always effi  cient. Neither Georgian legislaƟ on, nor judiciary pracƟ ce enable 
proporƟ onal compensaƟ on of damages caused by violaƟ on of rights. This is caused by the development of 
the modern social media (as well as technologies). The work discusses the possibility of usage as an analogy 
of acƟ o negatoria acknowledged in German judiciary pracƟ ce for an eff ecƟ ve protecƟ on of non-property 
rights, namely based on the example of so-called “Jorg Kachelmann” case. It should be noted that although 
Paragraph 1004 of German Civil Code does not provide for the cases of freedom of expression (challenging 
the right to name, or violaƟ on of non-property rights) during the use of acƟ o negaƟ oria, however we encoun-
ter several examples of such need in pracƟ ce. Based on the German analogy, we could also use the argument 
that in order to protect non-property rights, a claim on forbearance (i.e. in the future) might be valid and be 
used in a form of acƟ o negatoria for Georgian reality.
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sergi jorbenaZe*

eka CoCeli**

negatoruli sarCelis safuZvelze gamoxatvis Tavisuflebis 
SezRudva

Sesavali

gamoxatvis Tavisuflebis gaazreba msoflios yvela ganviTarebul qveyanaSi individ-

ualuria.1 amas mowmobs saerTaSoriso sasamarTlo praqtikac, romelic erTi SexedviT 

erTsa da imave mocemulobis mqone urTierTobaSi sxvadasxva Sedegze miuTiTebs,2 rac 

niSnavs imas, rom gamoxatvis Tavisufleba ar SeiZleba mxolod formalurad iqnes gagebu-

li. formalur gaazrebaSi igulisxmeba pirdapiri gaazreba, rodesac viwro WrilSi xdeba 

ama Tu im mosazrebis uflebis realizaciis nawilad miCneva. aRniSnulisgan radikalurad 

gansxvavdeba Sinaarsobrivi (ufro farTo) gaazrebis SemTxveva, rodesac uflebis dacvis 

konteqstis gaTvaliswinebiT, SeboWva / SezRudva mkacrad winaswar dadgenili wesiT ar 

xdeba. sxva sityvebiT rom iTqvas, aseT dros saxezea SezRudvis aucilebloba, romelsac 

an ar awesrigebs kanoni, an SemTxveva saWiroebs sxva mowesrigebis gamoyenebas (analogias). 

erT-erTi aseTi SemTxvevaa gamoxatvis Tavisuflebis qudqveS piris Sesaxeb yovel-

dRiurad iseTi informaciis gavrceleba, romelic mis araqonebriv uflebebs laxavs. 

martivad Tu SevxedavT sakiTxs, SeiZleba iTqvas, rom pirs gaaCnia berketi, nebismier 

dros mimarTos sasamarTlos da moiTxovos uflebis dacvis konkretuli saSualebis ga-

moyeneba,3 Tumca praqtikuli kuTxiT, Tanamedrove teqnologiuri ganviTarebis epoqaSi, 

es mocemuloba araqmediTia. Sesabamisad, saWiroa gza, romelic uflebis dacvis saSuale-

bad iqneba miCneuli.

winamdebare naSromSi saubari Seexeba mxolod erT konkretul SemTxvevas: rodesac 

piris mimarT informacia vrceldeba misi araqonebrivi uflebebis SelaxviT (cru infor-

maciis gavrcelebiT) da pirs surs am qmedebis prevenciulad SezRudva. naSromis mizania, 

sakiTxis gadaWris gzis SemoTavazeba, Tu ra qmedeba SeiZleba ganaxorcielos pirma pre-

venciuli SezRudvis dawesebiT. naSromSi samarTlebriv winapirobad warmodgenilia nega-

toruli sarCelis Setanis SesaZlebloba da pozicia emyareba SedarebiT-samarTlebrivi 

analizis safuZvelze ucxour (germanul) gamocdilebas.

* samarTlis doqtori, samarTlis magistri (LL.M.), Tsu-s iuridiuli fakultetis asistent-profesori, advokati.

**  Tsu-s iuridiuli fakultetis samarTlis magistri.

1 gansakuTrebiT, kontinenturi da saerTo samarTlis qveynebis SemTxvevaSi.

2 ix. magaliTad, adamianis uflebaTa evropuli sasamarTlos praqtika: i.a. TurqeTis winaaRmdeg (i.A. v. Turkey, 
42571/98, 13.12.2005) da ginievski safrangeTis winaaRmdeg (Giniewski v. France, 64016/00, 31.04.2006). 

3 magaliTad, uaryofa an/da zianis anazRaureba.
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1. pirdapiri berketis ararseboba

prevenciuli SezRudvisTvis pirdapiri berketi saqarTvelos kanonmdeblobaSi ar 

gvaqvs. meti sicxadisTvis SegviZlia ganvixiloT magaliTi: elene daTos winaaRmdeg „face-
book-iT“ avrcelebs informacias, romliTac daTos ulaxavs araqonebriv uflebebs. mag-

aliTad, saqmian reputacias. informacia warmoadgens arsebiTad mcdars da daTos ayenebs 

zians. es ki niSnavs, rom daTos ufleba aqvs, moTxovna daayenos ciliswamebis normebiT4 

da moiTxovos Sesabamisi qmedebis ganxorcieleba.5 daTo asec iqceva da igebs process, 

magram es misTvis Sedegis momtani mainc ver xdeba. magaliTze dayrdnobiT SeiZleba Sem-

degi situaciis warmodgena: elene „facebook-Si“ Tavis kedelze informacias avrcelebs. 

TiToeuli (an ramdenime) gavrcelebis Semdeg, daTo midis sasamarTloSi. daTo igebs sa-

samarTlo process da elenesac sasamarTlos mxridan ekisreba valdebuleba: a) gaavrce-

los sapasuxo informacia (uaryofa) da b) aanazRauros ziani, 5 000 laris odenobiT. 

elene siamovnebiT akeTebs amas, radgan icis, rom mis uaryofas ar mohyveba is realuri 

Sedegi, rac ganTavsebul informacias, xolo, 5 000 lari misTvis ar aris is Tanxa, ro-

melsac ver gadaixdis. piriqiT, momavalSic siamovnebiT gadaixdida, kidev erTxel rom 

Caeyenebina daTo aseT mdgomareobaSi. 

ra gamodis? elene nebismier dros gamoaqveynebs cilismwameblur posts da daTos 

yoveli aseTi postis Semdeg mouwevs sasamarTloSi wasvla, rac gansakuTrebiT araefeq-

turi iqneba uflebis dacvis TvalsazrisiT. erTi mxriv, efeqtianobas dakargavs es qmede-

ba da meore mxriv, uflebrivi restitucia faqtobrivad gamoiricxeba.6 Sedegad, saWiroa 

mxolod imgvari berketis arCeva, romelic windawinve (prevenciulad) aiZulebs elenes 

qmedebis konkretulad ganxorcielebas da qmedebis SezRudvas (aRkveTas).

2. negatoruli sarCeli, rogorc safuZveli

sk-is 172-e muxlis me-2 nawiliT, sakuTrebis uflebis xelyofis an sxvagvari xe-

lSeSlisTvis SeiZleba mesakuTris mier negatoruli sarCelis dayeneba.7 ra Tqma unda, 

araqonebrivi uflebebi sakuTrebis obieqtad ver moiazreba, magram analogiisa da 

uflebis dacvis zogadi standartis gaTvaliswinebiT, SeiZleba, rom TiToeuli maTgani 

am muxlis moqmedebis arealSi moeqces.

es mocemuloba SeiZleba konstituciaze dayrdnobiTac ki ganisazRvros. kerZod, 

Rirsebis uflebis dacvis konteqstSi, rodesac pirs unda gaaCndes ufleba, daicvas Ta-

visi araqonebrivi uflebebi. is, rom kanonSi amgvari qmedeba pirdapir gawerili araa, 

sasamarTlos ar arTmevs SesaZleblobas, moTxovnis dasabuTebisas daeyrdnos kanonis an 

samarTlis analogias, aseve, normis Sinaarsobriv ganmartebas. Sesabamisad, „gaaTanabros“ 

uflebis dacvis standarti sakuTrebis uflebis dacvasTan.8

4 magaliTisTvis, daTo warmoadgens kerZo pirs. amdenad, mxolod arsebiTad mcdari faqtisa da zianis momentis 

dasabuTeba iqneba sakmarisi aseT dros.

5 „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-17 muxli.

6 miT umetes, Tanamedrove socialuri mediis aqtiuri gamoyenebis gaTvaliswinebiT. 

7 erTi detalia gasaTvaliswinebeli: kanonis mixedviT, mesakuTrem jer unda moiTxovos aRkveTa da amis Semdeg 

SeeZleba mas, rom mimarTos sasamarTlos. 

8 ix. magaliTad, susg, 31.03.2003, as-199-893-03.
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sakiTxze msjelobisas sainteresoa sapirispiro poziciis gaazreba. Tu berketis am 

mocemulobas ar miviCnevT sakmarisad da dasabuTebulad, maSin rCeba ori mimarTuleba: 

a) moiZebnos sxva norma (Tundac konstituciis doneze da Semdgomi ganmartebis Sedegad 

mimarTvis aucileblobis konteqstSi), romelic moawesrigebs am sakiTxs an b) uari iTqvas 

im midgomaze, rac uflebis realizaciis / restituciis SesaZleblobas gansazRvravs. 

meore SemTxveva iqneba ara problemis gadaWra, aramed, problemidan gaqceva. kerZod, 

formaluri Sexeduleba, rom (zemoT moyvanili magaliTis gaTvaliswinebiT) daTom Seit-

anos sarCeli elenes winaaRmdeg - praqtikulad am qmedebas ar eqneba samarTlebrivi 

Sinaarsi da praqtikuli Sedegi, vinaidan dRevandel realobaSi socialuri mediiT in-

formaciis gavrceleba imdenad swrafad xdeba, rom misi aRmofxvrisTvis sami instanciis 

gavla,9 efeqtur meTodad ver CaiTvleba.

swored aRniSnulis gaTvaliswinebiT, gamoxatvis TavisuflebasTan mimarTebiT Sei-

Zleba „kvazi negatoruli sarCelis“ arsebobis ganxilva.10 aseT SemTxvevaSi, moTxovna 

daefuZneba samomavlo qmedebas, romelic uflebis darRvevisken iqneba mimarTuli.

 

3. germanuli Sexeduleba

germanuli Sexedulebis gaTvaliswineba efuZneba or mTavar aspeqts: a) gsk-is princi-

pebsa da calkeul daTqmebTan sk-is SesabamisobaSi yofnasa da b) germaniis sasamarTlo 

praqtikis gaziarebas, romelic analogiurad eyrdnoba gsk-is normebs. am mimarTulebiT 

naSromSi ganxilulia e.w. „iorg kaqelmanis“ saqme, sadac xelSeSlis / xelyofis aRkveTaze 

moTxovnis dayeneba aucilebel mocemulobad iqca. 

3.1 gsk-is magaliTze dayrdnobiT

gsk-is 1004-e paragrafi, sk-is 172-e muxlis me-2 nawilis msgavsad ar iTvaliswinebs 

gamoxatvis Tavisuflebis (saxelis uflebis Secilebis, an araqonebrivi uflebis dar-

Rvevis) SemTxvevas, Tumca farTo ganmartebidan gamomdinare, igi eqceva moqmedebis amg-

var arealSi.11/12

gsk-s 1004-e paragrafis 1-li abzacis 1-li da me-2 winadadeba SesaZloa rogorc 

cal-calke, ise erTdroulad gaxdes moTxovnis safuZveli. mimdinare darRvevis aRmofx-

vris SemTxvevaSi, pirovnuli uflebebis dasacavad gamoiyeneba e.w. moTxovna uflebis 

darRvevis aRmofxvris Sesaxeb,13 xolo mosalodneli darRvevebis Tavidan acilebisTvis, 

gamoiyeneba e.w. garkveuli moqmedebisgan Tavis Sekavebis moTxovnis ufleba.14 gansaxil-

vel saqmeSi swored darRvevis prevenciis mizani ikveTeba, ramac samomavlo qmedebis ganx-

orcielebisgan Tavis Sekavebis moTxovnis dayenebis saWiroeba ganapiroba.

9 Tundac pirveli instanciis gadawyvetileba Sevides kanonier ZalaSi. 

10 ix. Fechner, Medienrecht, 18. Aufl age, Verlag Mohr Siebeck, Tübingen, 2017, 107.

11 ix. magaliTad, OLG StuƩ gart, Urteil vom 26.06.2013 – 4 U 28/13.

12 ix. magaliTad, BGH, Urteil vom 13. 1. 2015 – VI ZR 386/13; KG Berlin.

13 germanulad: „BeseiƟ gungsanspruch“. 

14 germanulad: „Unterlassungsanspruch“.
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unda aRiniSnos, rom aramaterialuri samarTlebrivi sikeTeebisgan gansxvavebiT, spe-

cialur kanonmdeblobas ar vxvdebiT zogad pirovnul uflebebTan dakavSirebiT.15 am 

uflebebis moqmedebis farglebis dadgena mosamarTlis Sefasebas aris daqvemdebarebuli 

konkretuli SemTxvevebis gaTvaliswinebiT.16 dRes arsebuli midgomis mixedviT, imisaT-

vis rom moTxovnili iyos raime moqmedebis akrZalva, sakmarisia darRvevis safrTxis war-

moSoba. e.w. „pirveladi darRvevis safrTxe“.17 

dacvis aRniSnuli garantia germanul samarTalSi upirveles yovlisa gamomdinare-

obs absoluturi uflebebis koncefciidan, romelTa dacvac nebismieri piris Carevisgan 

unda moxdes. swored absoluturi xasiaTis uflebad ganixileba sakuTrebis ufleba da 

zogadi pirovnuli uflebebic. Sesabamisad, germanul samarTalSi, maTi mniSvnelobidan 

gamomdinare, sasamarTlo farTod iyenebs dacvis meqanizmebs da nergavs sasamarTlo 

praqtikas am mimarTulebiT.

3.2 iorg kaqelmanis saqme18

germaniaSi bolo wlebis erT-erTi yvelaze STambeWdavi sasamarTlo procesebi iorg 

kaqelmanis saxelTan aris dakavSirebuli. amindis prognozis moderator iorg kaqelmanis 

mimarT mimdinareobda gamoZieba, Zaladobisa da sxeulis mZime dazianebis braldebiT Ta-

visi yofili partniori qalis mimarT. sasamarTlom is udanaSaulod cno. sajaro piris 

winaaRmdeg braldeba sazogadoebis mxridan did interess iwvevda da sxvadasxva mediasa-

Sualebebis mier aqtiuri gaSuqebis obieqtadac ki iqca. 

gansaxilvel TemasTan mimarTebiT sainteresoa negatoruli19 sarCelis gamoyeneba 

pirovnuli uflebebis darRvevis aRkveTis procesSi. aRniSnul sakiTxze kiolnis miwis 

sasamarTlom imsjela kaqelmanis mier wardgenili sarCelis farglebSi da 2015 wlis 10 

ivnisis gadawyvetilebiT, misi sarCeli srulad daakmayofila.20 dava Seexeboda erT-erT 

popularul germanul gazeTSi gamoqveynebul statias Semdegi saTauriT: „iorg kaqelman-

is advokati  demagogobs/brazdeba arasasurvel mowmeebze“. aRniSnuli statia Seicavda 

sadavo gamonaTqvamebs. kerZod, „yvela im qals, romelsac mosarCele siyvarulsa da saer-

To momavals unda Sepireboda, aqvT saerTo: isini amxelen iorgs, rom urTierTobebSi 

yovelTvis sastiki/uxeSi iyo“; „ramdenime partniori, romelic mosarCeles 10 wlis gan-

mavlobaSi hyavda, iZaxis erTsa da imaves: rom is urTierTobaSi iyo uxeSi. erT-erTi yo-

fili partnioris varaudiT, araa gamoricxuli rom man iZalada dazaralebulze. radga-

nac es Cvenebebi emTxveva sxva yofili partniorebis Cvenebebs, savaraudoa rom is Rame ar 

iyo mosarCelis uxeSi qcevis pirveli SemTxveva“, „da axlac is sasamarTlo mosmenis dros 

Tavis aipedze TamaSobs“.

15 ix. Wollin, StörerhaŌ ung im Immaterialgüter und Persönlichkeitsrecht, ZustandshaŌ ung analog §1004 I BGB, 1. Aufl age, Nomos 
VerlagsgesellschaŌ , Baden-Baden, 2018, 194.

16 ix. iqve, 232.

17 germanulad: „Erstbegehungsgefahr“.

18 ix. <hƩ ps://www.jusƟ z.nrw.de/nrwe/lgs/koeln/lg_koeln/j2015/28_O_564_14_Urteil_20150610.html> [15.12.2020].

19 germanulad: „BeseiƟ gungs- und Unterlassungsanspruch“.

20 ix. LG Köln, 28 O 564/14, gansaxilveli gadawyvetileba mopasuxis mier gasaCivrebis Semdeg, kiolnis umaRlesi 

samxareo sasamarTlos mier Seicvala. miuxedavad amisa, msjelobisTvis gamodgeba am saqmis ganxilva. 
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mosarCeles miaCnia rom mopasuxem danaSaulis gaSuqebis principi daarRvia,21 radgan 

sadavo gamonaTqvamebi mis mimarT wayenebuli braldebis Sesaxeb winaswar gansjas Sei-

cavda da iyo stigmatizebuli. iorg kaqelmani miuTiTebda, rom aRniSnuli mimarTulia 

wayenebuli braldebis dakmayofilebisken da aseve dakonkretebulia imis Sesaxeb, rom 

sxva Tavis yofil partniorebTanac iyenebda Zaladobas. Tumca ar arsebobda sakmari-

si mtkicebulebebi. mosarCele aseve yuradRebas amaxvilebs mesame sadavo gamonaTqvamSi 

gamoyenebul terminze „TamaSobs“, rac misi TqmiT realobas ar Seesabameba da mxolod 

negatiuri damokidebulebis SeqmnisTvis iyo gamoyenebuli.

zemoT aRniSnulidan gamomdinare, mosarCelem gamonaTqvamebis Semdgomi gasajaroe-

bis an gavrcelebis prevenciis mizniT moiTxova mopasuxisTvis fuladi jarimis dakisreba 

an administraciuli patimrobis 6 Tvemde, ganmeorebis SemTxvevaSi 2 wlamde vadiT Sefar-

deba. moTxovnas safuZvlad daedo germaniis samoqalaqo kodeqsis 1004-e paragrafis 1-li 

abzacis, 823-e paragrafis 1-li abzacis da germaniis ZiriTadi kanoniT daculi pirovnu-

li uflebebis erToblioba.22

mopasuxe ganmartavda, rom sadavo gamonaTqvamebi realobas Seesabameboda da eqce-

oda sasamarTlo procesis gaSuqebis standartebSi,23 romlis mixedviTac sworad unda 

gadmoices gamoZiebis mimdinareoba. oTxi mowmis Cveneba, romelic gamoyenebuli iyo sta-

tiaSi, Sinaarsobrivad simarTles warmoadgenda. sadavo gamonaTqvamebi ar Seicavda iseT 

Sinaars, rac mosarCelis sisxlisamarTlebriv davaSi damnaSaved miCnevas an danaSaulis 

CadenaSi gamoaSkaravebas emsaxureboda. aseve miuTiTebda, rom ar darRveula udanaSau-

lobis prezumfcia, radgan is icavs mosarCeles, mxolod uaryofiTi Sedegebisgan. ker-

Zod, gamamtyunebeli ganaCenisgan an sasjelis gamotanisgan, rodesac kanoniT dadgenili 

wesiT ar damtkicebula piris braleuloba. amis sapirispirod, aRniSnuli principi ar 

gamoricxavs, rom eWvebis arseboba Sefasdes da aRiweros. aRniSnuli ki mosarCelem, ro-

gorc sazogadoebisTvis cnobilma pirma, unda iTminos. am SemTxvevaSi, misi intimuri da 

sxva urTierTobebi gamoZiebis obieqts warmoadgenda, amitom mopasuxeebs miaCniaT, rom 

ar momxdara maTi mxridan am sferoSi Careva.

sasamarTlom pirvel gamonaTqvamTan mimarTebiT daadgina ZiriTadi kanoniT dacul, 

zogad pirovnul uflebebSi24 Careva. sasamarTlo miuTiTebda rom uflebis darRvevis 

sakiTxis SefasebisTvis unda momxdariyo kolidirebuli interesebis urTierTSepirisp-

ireba.25 mniSvnelovania, pirvel rigSi ganisazRvros gamonaTqvamebis xasiaTi. kerZod, isi-

ni warmoadgens azris gamoxatvas Tu savaraudo faqts. gamonaTqvamis Sefasebisas aseve 

mniSvnelovania misi gaazrebulobis dadgena, rac ara izolirebulad, aramed mTlian te-

qstTan mimarTebiT unda gaxdes naTeli. obieqturi gagebiT, gamonaTqvami unda Sefasdes 

miukerZoebeli saSualo mkiTxvelis TvaliT.26

sasamarTlos mixedviT unda gansazRvruliyo, ramdenad iyo daculi danaSaulis ga-

Suqebis principi, romliTac akrZalulia sensaciis moxdenis mizniT, Segnebulad calmx-

rivi an SecdomaSi Semyvani informaciis gavrceleba/gasajaroeba. ufro metic, aucile-

belia aseve meore mxaris damcavi faqtebis da argumentebis gaTvaliswinebac. aseve 

21 germanulad: „Grundsätze der VerdachtsberichterstaƩ ung“, sasamarTlo praqtikiT Camoyalibebuli principi.

22 moTxovnis safuZveli: §§1004 Abs. 1, 823 Abs. 1 BGB, Art. 2 Abs. 1, 1 Abs. 1 GG.

23 germanulad: „GerichtsberichterstaƩ ung“.

24 germanulad: „allgemeine Persönlichkeitsrecht“.

25 ix. Sprau in Palandt, Kommentar zum BGB, §823 BGB, Rn. 95 m.w.N. 74. Aufl age, 2015.

26 Sead. BGH, NJW 1998, 3047.
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gasajaroebamde mxareebis poziciebis regularuli, zusti gadmocema. amasTan, gasaTval-

iswinebelia is efeqti, rac mediis mier sadavo gamonaTqvamebis gavrcelebam SeiZleba 

gamoiwvios. aqedan gamomdinare, SeiZleba pirveli instanciis gamamarTlebel ganaCenamde, 

xSirad pirovnebis piradi uflebebis dacva da piradi cxovrebis xelSeuxebloba media 

TavisuflebasTan mimarTebiT dominirebdes.27

sasamarTlom aseve aRniSna, rom maSinac ki, Tu mopasuxe mxare gamoxatavda pozicias, 

rom mocemul saqmeze danaSaulis gaSuqebis principi ar unda Sefasebuliyo, radganac 

saqme gvqonda maTi mxridan mxolod sasamarTlo procesis mimdinareobis Sesaxeb mox-

senebasTan da daculi iyo sasamarTlo procesis gaSuqebis standartebi, romlis dro-

sac mowmeebis Cvenebebis erTiani Sefasebebi gadmoica, urTierTsapirispiro interesTan 

mimarTebiT es gamonaTqvamebi mainc dauSvebeli iqneboda, radganac aseT dros gasaTval-

iswinebelia sxva mniSvnelovani garemoebebic.

sasamarTlos zemoaRniSnulTan dakavSirebiT mohyavs germaniis sakonstitucio sa-

samarTlos ganmartebebi, sadac naTqvamia, rom interesebis urTierTSepirispirebisas 

medias ar aqvs ufleba braldebulze SeuzRudavad, dausruleblad aSuqebdes. ufro 

metic, piradi cxovrebis TiToeuli sferosTvis, romelic mediis gaSuqebis obieqtia, 

SewonasworebiT unda gadawydes, dacvis interesi gadawonis Tu ara gaSuqebis interess. 

aqac gadamwyveti mniSvneloba aqvs imas, saqme exeba intimur sferos Tu piradi cxovrebis 

socialur sferos.28

is faqti, rom sadavo gamonaTqvamebi exeboda ara mosarCelis braleulobas, aramed 

namdvili faqtebis mixedviT varauds,29 kerZod mowmeebis Cvenebebis safuZvelze Camoyal-

ibebul varauds, xels ar uSlis imas, rom udanaSaulobis prezumcia unda iyos gaTvalis-

winebuli interesTa Sewonasworebisas. radganac utyuari faqtebis mixedviT varaudisas 

SeiZleba piradi cxovrebis ufleba maSin dairRves, roca isini safrTxes uqmnian pirovnu-

li uflebebis dacvas da mTavar mizans ar warmoadgens WeSmaritebis gavrceleba.30 es ki 

upiratesad is SemTxvevebia, roca gancxadebas mniSvnelovani gavlena eqneba da roca man 

SeiZleba piris socialuri distancireba, izolireba gamoiwvios. amitom, sasamarTlos 

azriT, Sewonasworebisas mosarCelis sasargeblodaa gasaTvaliswinebeli, rom is, ro-

gorc Zaladobrivi gadaxrebis mqone piri iyo warmoCenili da amas SeiZleba mis mimarT 

sazogadoebaSi destruqciuli damokidebulebis gaCena gamoewvia. amasTan pirovnuli 

uflebebiT gaTvaliswinebulia, seqsualuri gamoxatvis formebis saidumlod Senaxvac.

sasamarTlom aseve imsjela im garemoebaze, Tu ramdenad aucilebeli iyo statiaSi, 

im sami mowmis Cvenebis detaluri gadmocema, romlebsac pirdapiri Sexeba ar hqoniaT 

savaraudo danaSaulis RamesTan, rodesac kolidirebul interess warmoadgenda mosarCe-

lis pirovnuli uflebebis dacva. 

am sakiTxTan dakavSirebiT sasamarTlos poziciis mixedviT, radganac aseTi mowmeebis 

Cvenebas ar aqvs arsebiTi mniSvneloba momxdaris dasadgenad, im SemTvevaSic ki, rodesac 

moxdeba sisxlis samarTlis procesSi sasamrTlos mxridan am Cvenebebis gaTvaliswineba, 

calke SewonasworebiT unda Sefasdes, ramdenad iyo saWiro yoveli gasajaroebuli deta-

lis gamoqveyneba. aseve yuradsaRebia, aqvs Tu ara savaraudo msxverplis Cvenebas centra-

luri mniSvneloba gamoqveynebuli statiisTvis da sazogadoebis azris formirebisTvis. 

27 ix. LG Köln, 28 O 564/14, Rn. 44.

28 ix. iqve.

29 germanulad: „Tatbestandsbehauptung“.

30 ix. magaliTad, Fechner, Medienrecht, 18. Aufl age, Verlag Mohr Siebeck, Tübingen, 2017, 108.
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amasTan, sazogadoebis mxridan arsebuli didi interesis gaTvaliswinebiT, aseve am 

sami mowmis Cvenebebis detalizebuli gadmocemis saWiroebis ar arsebobidan gamomdinare, 

sasamarTlos miaCnia, rom maTi gadmocema savaldebulo ar iyo da upiratesoba mosarCe-

lis interesebs unda mieniWos.

amdenad, sasamarTlom negatoruli sarCelis safuZvelze imsjela zogadi pirovnu-

li uflebebis darRvevis arsebobis sakiTxze. kerZod, germaniis ZiriTadi kanoniT gaT-

valiswinebul pirovnebis Tavisufali ganviTarebis uflebis darRvevaze. konkretuli 

faqtebis Sefasebis Semdeg ki sasamarTlom gamoxatvis Tavisufleba (mediis Tavisufleba) 

SezRuda piris pirovnuli uflebebis dacvis sasargeblod. 

germanuli samarTlis midgoma sakiTxisadmi da negatoruli sarCelis amgvari gamoy-

eneba, samarTlebrivi saxelmwifos principis realizebas emsaxureba da mimarTulia dar-

Rveuli uflebis aRdgenis maqsimaluri garantiebis Seqmnisken.

4. marTlwinaaRmdegobis arsebobis aucilebloba

negatoruli sarCelis Setanisas, sakuTrebis uflebis xelSeSla unda iyos marTl-

sawinaaRmdego qmedebiT gamowveuli.31 analogiuri piroba unda gavrceldes gamoxatvis 

Tavisuflebis SemTxvevazec. kerZod, Tu iarsebebs marTlwinaaRmdegobis gamomricxveli 

iseTi garemoebebi, rogoricaa specialuri kanoniT mowesrigebuli piroba,32 maSin masze 

ar unda gavrceldes normis moqmedeba.33 es ki niSnavs imas, rom Tu piris qmedeba gamox-

atvis Tavisuflebis farglebSi eqceva, maSin mas ar unda SeezRudos es ufleba mxolod 

im mizniT, rom uflebis realizebas permanentulad axdens34. 

5. zianis anazRaurebis moTxovna

5.1 qonebrivi zianis SemTxveva

negatoruli sarCelis Setana ar gamoricxavs qonebrivi zianis anazRaurebis moTx-

ovnas.35 aseT dros mniSvnelovania arsebobdes zianis miyenebis faqti (mtkicebuleba) da 

dava sasamarTloSi Cveulebriv, zianis anazRaurebis momwesrigebeli normebiT warimarTe-

ba. 

5.2 araqonebrivi zianis SemTxveva

31 ToTlaZe, samoqalaqo kodeqsis komentari, wigni II, Wanturia (red.), 2018, m. 172, vn. 23. 

32 magaliTad, „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-5 muxlis 1-li punqtiT 

gawerili pirobebi. 

33 vTqvaT, Tu adgili ar aqvs uxamsobas, ciliswamebas da sxv.

34 ix. Solmecke/Wahlers, Recht im Social Web, 1. Aufl age, Verlag Galileo Press, Bonn, 2014, 248.

35 Sead. Bensching, Nachbarrechtliche Ausgleichsansprüche – zulässige Rechtsfortbildung oder Rechtsprechung contra legem? Verlag 
Mohr Siebeck, Tübingen, 2002, gv. 232.
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gamonaklisia mxolod araqonebrivi zianis anazRaurebis SesaZlebloba. erTi mxriv, 

sk-is 413-e muxlis me-2 nawili pirdapir gansazRvravs araqonebrivi zianis anazRaurebis 

SesaZleblobas,36 xolo, meore mxriv, negatoruli sarCelis Setanis paralelurad, kanoni 

ar iTvaliswinebs araqonebrivi zianis anazRaurebis pirobas. Tumca, iseve, rogorc xe-

lSeSlis aRkveTisas 172-e muxlis me-2 nawilis gamoyenebis konteqstSi, am SemTxvevaSic 

ar unda gamoiricxos araqonebrivi uflebebis darRvevisTvis araqonebrivi zianis anaz-

Raurebis sakiTxi. aseT SemTxvevaSi ki yuradReba unda gamaxvildes sk-is me-18 muxlis 

me-6 nawilze, romlis mixedviTac, pirs ufleba aqvs me-18 muxliT (Rirseba, pativi, saqmi-

ani reputacia da sxv.) daculi sikeTis xelyofisas moiTxovos araqonebrivi zianis anaz-

Raureba. is, rom pirs negatoruli sarCeli Seaqvs araqonebrivi zianis anazRaurebisgan 

Tavis SekavebisTvis, ukve niSnavs, rom ilaxeba misi araqonebrivi uflebebi (an SeiZleba 

Seilaxos, Sesabamisi qmedebis ganxorcielebisTvis). 

daskvna

konkretuli normis ararsebobis gaTvaliswinebiT, winaswari (prevenciuli) moTx-

ovnis dayeneba, romelic gamoxatvis Tavisuflebis qmedebis SezRudvas / aRkveTas exe-

ba, SeiZleba daefuZnos negatorul sarCels. aseT SemTxvevaSi, sasamarTloSi sarCeliT 

moTxovna Seexeba qmedebis ganxorcielebis, anu gamoxatvis Tavisuflebis SezRudvas.37 

am SezRudvas ki eqneba winaswari xasiaTi. sk-is 172-e muxlis me-2 nawilidan gamomdinare, 

mosarCele iqneba valdebuli, daasabuTos qmedebis ganxorcielebis negatiuri Sedegebi 

(uflebis Selaxvis / xelyofis farglebi).38 es ki niSnavs, rom swored mosarCelis mtkice-

bis tvirTia marTlwinaaRmdegobis arsebobis dasabuTeba.39 sasamarTlos prerogativa ki, 

aseTi sarCelis Setanisas, samoqalaqo uflebis realizaciis dadgena iqneba40. 

amdenad, araqonebrivi uflebebis dacva garantirebulia saqarTvelos konstituci-

iTa da kanonmdeblobiT. es niSnavs, rom darRvevis nebismieri SemTxvevis aRmofxvraa 

dasaSvebi sasamarTlosadmi mimarTvis SemTxvevaSi. sasamarTlosadmi mimarTva ki SeiZle-

ba ar moicavdes mxolod darRveuli uflebis restitucias, aramed prevenciulad misi 

darRvevis Tavidan aridebis SesaZleblobas. negatoruli sarCeli ki am mimarTulebis 

saukeTeso samarTlebrivi safuZvelia. 

36 am magaliTze dayrdnobiT, saubaria janmrTelobisTvis vnebis miyenebaze.

37 aRniSnuls SeiZleba daeqvemdebaros rogorc kerZo (fizikuri piri), ise - mediasaSualeba. ix. Dörr/Schwartmann, 
Medienrecht, 4. Aufl age, Verlag C.F. Müller, Heidelberg, 2012, 146.

38 SesaZlebelia, rom adgili hqondes mtkicebis tvirTis specifiur SemTxvevas.

39 Fechner, Medienrecht, 18. Aufl age, Verlag Mohr Siebeck, Tübingen, 2017, 109.

40 susg, 31.03.2017, as-103-96-2017.
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COMPARATIVEͳLEGAL ANALYSIS OF EXPROPRIATION

The ownership right is inviolable and recognized by the ConsƟ tuƟ on of Georgia, although the legislator 
clearly sets the way for its deprivaƟ on, which is allowed only by expropriaƟ on and regulated by the Law of 
Georgia on the Procedure for the  ExpropriaƟ on of Property for Pressing Social Needs.  

Georgia has an investment environment where Georgian ciƟ zens, as well as foreign residents are pro-
tected by ownership rights.

The rule of expropriaƟ on should therefore be clear and foreseeable by internaƟ onal standards. 
Analysis of the pracƟ ce shows, that Georgian law does not fully comply with internaƟ onal principles, nor 

does it consider the types of expropriaƟ on and the amount, rules and standards for calculaƟ ng reasonable 
compensaƟ on. The acƟ ons of the enƟ Ɵ es carrying out the expropriaƟ on and the obligaƟ ons of the parƟ es 
are also unclear.

This arƟ cle discusses internaƟ onal pracƟ ce, legislaƟ ve frameworks and problemaƟ c legal issues in Geor-
gia.

Due to the lack of academic papers, heterogeneous pracƟ ce and controversial normaƟ ve act that has led 
to the research and analysis of the issue, the arƟ cle will be helpful to pracƟ cing lawyers as well as individuals/
legal enƟ Ɵ es.
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sesili qadaria*

eqspropriaciis SedarebiT-samarTlebrivi analizi

1.Sesavali

ganviTarebuli qveynebis mniSvnelovan gamowvevas adamianis uflebebis dasacavad ga-

satarebeli pozitiuri RonisZiebebi warmoadgens, romelTa Sesrulebac qveynis demokra-

tiulobis indikatoria. ganurCevlad mmarTvelobis formebisa, qveynebis umravlesobam 

aRiara samarTlis fundamenturi principebi da saerTaSoriso xelSekrulebaTa ratifi-

cirebiT mzaoba gamoxata, yvelaze mniSvnelovani monapovris, adamianis uflebebis dasa-

cavad. 

sakuTrebis ufleba usazRvro, mkacrad reglamentirebul samarTlebrivi dacvis 

obieqts warmoadgens, romelic sxvadasxva saxelmwifos Soris mWidro kavSirs amyarebs. 

qveynebs Soris investiciebis, kapitalis dabandebam saxelmwifoTa mier saerTo, kon-

ceftualur sakiTxebze SeTanxmeba ganapiroba. farTomasStabiani memorandumebi ki iqca 

erTgvar saxelmZRvanelod da recefciis wyarod danarCeni msofliosTvis.

swored erT-erT aseT samarTlis dargs warmoadgens eqspropriacia. es gaxlavT xe-

lisuflebis xelT arsebuli berketi, legalurad Caerios sakuTrebis uflebaSi da hipo-

Teturi “sajaro miznis” arsebobiT, romlis definiciac xSir SemTxvevaSi gaurkvevelia, 

ganapirobos disbalansi individsa da saxelmwifos Soris. kontinenturi evropisa Tu 

anglo-amerikuli samarTlis sistemebi Tanxmdeba mis elementebze: sajaro mizanze, sa-

Tanado kompensaciaze, kanoniT zustad gansazRvrul SemTxvevasa Tu sxvaze. Tumca mainc 

iCens Tavs gansxvavebuli niSnebic. kvlevis Sedegma dagvanaxa, rom eqspropriaciis roli 

saerTaSoriso sainvesticio samarTalSi gacilebiT ukeTesad da efeqturadaa mowesrige-

buli, vidre Sida sakanonmdeblo aqtebSi. swored amitomac, saWiroa davinaxoT misi roli 

da mniSvneloba sxva, ganviTarebuli qveynebis sasamarTlos praqtikasa da saerTaSoriso 

aqtebSi; aseve ganvixiloT saqarTveloSi arsebuli sakanonmdeblo CarCo-danawesi da, er-

Toblivi analiziT, SevjerdeT saukeTeso praqtikaze, romelic samomavlod ganapirobebs 

winamdebare dargis ganviTarebasa da adamianis uflebebis upirates dacvas.

zemoaRniSnuli mizezebi cxadyofs sakiTxis aqtualurobas, romlis Seswavlis 

aucileblobac ganapiroba mwirma sasamarTlo praqtikam da samecniero naSromebis 

ararsebobam.

2. sakuTrebis uflebis arsi

demokratiuli saxelmwifos fundaments warmoadgens adamianis bunebiTi uflebebi, 

romlebic garantirebulia umaRlesi sakanonmdeblo aqtiT. saxelmwifos marTebs udide-

si sifrTxile adamianis uflebebTan mimarTebaSi, vinaidan swored es aris indikatori 

saxelisuflebo Zalauflebis kanonieri ganawilebis Sesafaseblad. adamianis uflebebSi 

gamorCeuli da Seucvleli adgili ukavia sakuTrebis uflebas, romelic reglamentire-

bulia saqarTvelos konstituciis me-19 muxlSi. masze dayrdnobiT, saqarTvelo aramx-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti, 

mowveuli leqtori, zalcburgis saxelmwifo universitetis biznes samarTlis magistri.
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olod aRiarebs, aramed icavs mas. dacva TavisTavad moiazrebs ukanono Carevis aRkveTas, 

vinaidan sakuTrebis ufleba adamianis aramarto arsebobis elementaruli safuZvelia, 

aramed uzrunvelyofs mis Tavisuflebas, misi unarisa da SesaZleblobebis adekvatur 

realizacias, cxovrebis sakuTari pasuxismgeblobiT warmarTvas. yovelive es kanonzom-

ierad ganapirobebs individis kerZo iniciativebs ekonomikur sferoSi, rac xels uwyobs 

ekonomikuri urTierTobebis, Tavisufali mewarmeobis, sabazro ekonomikis ganviTarebas, 

normalur, stabilur samoqalaqo brunvas.1

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciac ganamtkicebs sa-

kuTrebis uflebis dacvis maRal standarts. pirveli wesis Tanaxmad, garantirebulia 

sakuTrebis uflebis Tavisuflad flobisa da sargeblobis ufleba. kanoniT gansazRvru-

li gamonaklisebis garda, dauSvebelia am uflebaSi Careva. swored am uflebis arseboba 

ganasxvavebs demokratiul wyobilebas socialurisagan, sadac ar arsebobda individis 

mier kerZo sakuTrebis uflebis faqti. misi ganxilvisas mniSvnelovania, saxelmwifos 

mier pozitiuri dacvis valdebuleba, Seqmnas iseTi samarTlebrivi sistema, romelic 

uzrunvelyofs samarTlian balanss sazogadoebis wevrebs Soris.2 Tumca, upirvelesad, 

man unda uzrunvelyos TviTboWva ukanono intervenciisagan. am rTuli misiis Sesruleba 

sabolood ganapirobebs marTlmsajulebis srulyofas. 

sakuTrebis uflebis mniSvnelobis miuxedavad, saerTaSoriso sazogadoeba erTxmad 

iziarebs Sexedulebas, rom es ufleba araa absoluturi xasiaTis da arsebobs misi Sez-

Rudvis winapirobebi. “aravis ar SeiZleba waerTvas qoneba, im SemTxvevis garda, roca amas 

sazogadoebis interesebi moiTxovs d aim pirobiT, rac gaTvaliswinebulia kanoniT da 

saerTaSoriso samarTlis zogadi principebiT.”3 qonebis warTmeva, CamorTmeva unda war-

moadgendes ukidures zomas sxva uflebis dasacavad. kanonmdebels evaleba meti sicxade 

da sizuste, raTa ar mieces mxareebs gansxvavebuli interpretaciis saSualeba. sakuTre-

bis uflebis CamorTmevis lavireba dauSvebelia. swored amitomac aris mniSvnelovani 

ganvixiloT eqspropriaciis roli da adgili qveynis umaRles sakanonmdeblo aqtSi, mimo-

vixiloT misi saxeebi da dacvis garantiebi.

3. eqspropriacia

3.1 cneba

saqarTvelos konstituciis me-19 muxlis Sesabamisad aucilebeli sazogadoebrivi 

saWiroebisaTvis sakuTrebis CamorTmeva dasaSvebia eqspropriaciis gziT.4 zogadi 

ganmartebiT, eqspropriacia warmoadgens samarTliani kompensaciis sanacvlod sakutre-

bis uflebis iZulebiTi wesiT gadasvlas saxelmwifos, adgilobrivi TviTmmarTvelobis 

1 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis gadawyvetileba saqmeze 1/2/384 „saqarTvelos 

moqalaqeebi - daviT jimSeliSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRm-

deg”.

2 avtorTa koleqtivi, samecniero red.: paata turava. saqarTvelos konstituciis komentari. Tavi meore. saqa-

rTvelos moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani, muxli 21. gamomcemloba Sps “petiti”, 

Tbilisi, 2013.gv.205

3 pirveli damatebiTi oqmis 1-li muxli. adamianis uflebaTa evropuli konvencia. 11/05/1994. 20/05/1999

4 saqarTvelos kanoni `aucilebeli sazogadoebrivi saWiroebisaTvis sakuTrebis CamorTmevis wesis Sesaxeb” 

23/07/1999, ssm, 40(47), 11/08/1999 muxli 3

sesili qadaria
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an kerZo samarTlis iuridiuli piris saxelze. eqspropriaciis dros saxelmwifos ekis-

reba mtkicebis valdebuleba, Tu ratom gaxda savaldebulo am ukiduresi zomis miReba 

da ras emsaxureba konstituciiT dacul samarTlebriv sikeTeSi Careva.

saqarTveloSi moqmedebs saqarTvelos kanoni `aucilebeli sazogadoebrivi saWiroe-

bisaTvis sakuTrebis CamorTmevis wesis Sesaxeb~, romelic Riad tovebs mniSvnelovan 

sakiTxebs da misi normebi xSir SemTxvevaSi ver uzrunvelyofs samarTlebrivi problemis 

mogvarebas. yvelaze TvalsaCino magaliTs warmoadgens, Tavad eqspropriaciis obieqtis 

ararseboba, kanonmdebeli ar saubrobs ris CamorTmevas aregulirebs winamdebare aqti. 

saqme exeba mxolod uZravi qonebis, Tu nebismieri materialuri/aramaterialuri samarT-

lebrivi sikeTis CamorTmevas. es sakiTxi jer kidev aqtualuri iyo 1982 wels, rodesac 

adamianis uflebaTa evropulma sasamarTlom uprecedento gadawyvetileba miiRo saq-

meze-sporongi da lonroTi SvedeTis winaaRmdeg.5 saqme exeboda sakmaod ZviradRire-

bul sakuTrebas (Senobebi da miwis nakveTebi) centralur SvedeTSi. Sesabamisi olqis 

administraciulma sabWom gadawyvita, rom es sakuTreba ganviTarebisaTvis iyo saWiro 

da, Sesabamisad, gamoiyena ori gansxvavebuli zoma _ eqspropriaciis nebarTva (romelic 

gulisxmobda, rom sakuTreba SeiZleboda momavalSi eqspropriacias daqvemdebareboda) 

da mSeneblobis akrZalva (nebismieri saxis Senoba-nagebobis mSenebloba). erT-erTi mesa-

kuTris qonebis mimarT eqspropriaciis nebarTva 25 wlis ganmavlobaSi, xolo mSeneblobis 

akrZalva _ 23 wlis ganmavlobaSi moqmedebda.6 mocemul saqmeSi ara uZravi qonebis, ar-

amed aramaterialuri qonebrivi sikeTis CamorTmeva moxda, mSeneblobis nebarTvis saxiT.

aseve ar adgens kanonmdebloba im konkretul SemTxvevebs, Tu rodis SeiZleba eqspro-

preatorad mogvevlinos kerZo samarTlis iuridiuli piri. ratom aris es sakiTxi mniS-

vnelovani? warmovidginoT SemTxveva, rodesac uZravi qonebis mesakuTred gvevlineba 

erTi sawarmo, romelic apirebs mis gamoyenebas samomavlod. am dros gvyavs eqspropre-

atori kompania, Sesabamisi investiciis ganxorcielebis surviliT, rac gaxlavT sazoga-

doebisaTvis saWiroebis mqone. erTis mxriv, sawarmos ar dascalda sakuTrebis uflebiT 

samomavlo realizacia, xolo meore mxriv, raSia eqspropriaciis arsi, investiciis ode-

nobaSi? 

adamianis uflebaTa evropuli sasamarTlo mkacr tests utarebs saxelmwifos, raTa 

Seamowmos iyo Tuara gamoyenebuli proporciuli RonisZieba eqspropriaciis fargleb-

Si. proporciulobis testis mizania, pirvel rigSi daadginos, Tu rogor da ra zomiT 

moxda mesakuTris uflebebis SezRudva, ra Sedegebi gamoiwvia man uflebebTan /situa-

ciasTan mimarTebiT.7 pirveli testi exeba saxelmwifos upirobo valdebulebas hqondes 

ganWvretadi kanonmdebloba, romlis danawesic misTvis mboWavi xasiaTis iqneba. eqspro-

priaciis SemTxvevis sakanonmdeblo doneze regulireba erT-erT gamowvevas warmoadgens 

saxelmwifos mxridan. dauSvebelia, mis mier miRebuli normebis gadaxveva da TviTneburi 

moqmedeba. man unda aRasrulos Sida kanonmdebloba, gadawyvetileba Tu brZaneba. evro-

sasamarTlos praqtikaSi gvqonia aseve SemTxvevebi, rodesac Semowmebula qveynis Sida 

kanonmdebloba samarTlianobis testiT.8 Sesabamisad, Sida sakanonmdeblo saqmianobaSi 

5 ix. `sporongi da lonroTi SvedeTis winaaRmdeg~ 1982 wlis 23 seqtembris gadawyvetileba saqmeze 7151/75. 

6 sakuTrebis CamorTmevis sakiTxebi adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis 

mixedviT, xelmisawvdomia aq <hƩ p://www.supremecourt.ge/fi les/upload-fi le/pdf/sakutrebis-chamortmeva.pdf> (20/03/2020).

7 adamianis uflebaTa dacvis evropulis konvenciis 1-li damatebiTi oqmis gaidlaini, Guide on ArƟ cle 1 of Protocol 
No. 1 to the European ConvenƟ on on Human Rights, Council of Europe/European Court of Human Rights, 2019, 25.

8 istinsi da perepJolinsi latviis winaaRmdeg, Case of VisƟ ns and Perepjolkins v. Latvia“ 2011 wlis 8 martis adamianis 

uflebaTa evropuli sasamarTlos gadawyvetileba #71243/01.
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saxelmwifom upiratesad unda gaiTvaliswinos saerTaSoriso normebi da principebi, rom-

lebic gansakuTrebiT adamianis uflebis SezRudvisas Cans.

saxelmwifo ver gaivlis marTlzomieri eqspropriaciis tests, Tu ar gveqneba saxeze 

sajaro an generaluri mizani, romlis Sesasruleblad erTaderTi saSualeba sakuTrebis 

uflebis CamorTmevaa. am SemTxvevaSi, xazgasasmelia Semdegi garemoeba, Tu saxelmwifos 

mier miznis miRweva sxva gziTac SesaZlebelia da es ar gamoiwvevs aragonivrul zians, 

samarTlebrivi qmedeba yovelTvis Sefasdeba ukanonod. aseve unda ganimartos gener-

aluri miznis arseboba, romlis gadaxvevis an Secvlis ufleba ar aqvs saxelmwifos. ra 

moxdeba Tu CamorTmeuli qonebis adgilas saerTod ar ganxorcieldeba kanoniT gaT-

valiswinebuli moqmedeba? an Seicvala generaluri mizani da, pirobiTad, sastumros na-

cvlad aSenda supermarketis qseli? aqvs Tuara adrindel mesakuTres ufleba moiTxovos 

uflebis aRdgena. saqarTvelos kanonmdebloba Riad tovebs am sakiTxs, Tumca savaraudoa, 

rom mesakuTres warmoeSoba qonebis dabrunebis moTxovna. sasamarTlo gadawyvetileba, 

romliTac pirs eniWeba eqspropreatoris uflebamosileba, detalurad aRwers sajaro 

mizans, rac sakuTrebis uflebis CamorTmevis safuZveli gaxda. im SemTxvevaSi, Tu dada-

sturda rom gadawyvetilebaSi asaxuli qmedeba (mag. proeqti, magistrali, gzebi) ar iqna 

Sesrulebuli, es gaxdeba misi baTilobis safuZveli. unda aRiniSnos, rom winamdebare 

sakiTxis mowesrigeba ar warmoadgens mxolod saqarTvelos problemas, aramed es ukanask-

neli saerTaSoriso aqtebiTac ki ar aris gaTvaliswinebuli/mowesrigebuli.

sajaro miznis ganxilvisas, msoflio bankis kvlevam aCvena, rom sazogadoebis mier 

eqspropriacia aRqmulia, rogorc Raribi da ZirZveli miwis mesakuTreebis gaZeveba, raTa 

mdidarma an saxelmwifo organom miiRos mTavari sargebeli.9 aqedan gamomdinare, VGGT 
gaidlainebi mouwodeben mTavrobebs `sajaro miznis” daviwrovebisaken, dazustebisaken, 

raTa marTlmsajulebis ganmaxorcielebel organoebs mieceT SesaZlebloba eqspropria-

ciis Sefasebisa.10 

3.2 pirdapiri da arapirdapiri eqspropriacia

eqspropriacia TavisTavad iyofa or saxed: pirdapir da arapirdapir eqspropriaciad. 

saerTaSoriso praqtikis analizi cxadyofda, rom saxelmwifos mier sakutrebis ufleba-

Si Careva, erTis mxriv, yovelTvis ar iwvevda am uflebis CamorTmevas. iyo SemTxvevebi, 

rodesac mesakuTres imdenad SeezRuda ufleba, rom misTvis uflebis CamorTmevis tol-

fasi gaxda is. amitomac gaiyo eqspropriacia or Stod.

pirdapiri eqspropriacia niSnavs sakuTrebis uflebis savaldebulo gadacemas an 

fizikuri pirisTvis uflebis CamorTmevas. Cveulebriv, saxelmwifo iRebs sargebels 

eqspropriaciis gziT, an saxelmwifos mier delegirebuli mesame piri.11 rogorc wesi, 

pirdapiri eqspropriaciis dros, saxelmwifos mier mkacri pozicia fiqsirdeba, aucile-

beli sajaro miznis arseboba dasturdeba da SeTavazebulia sabazro fasi.

9 miwis samarTlis saukeTeso praqtikis identifikacia da monitoringi Deininger, K., Selod, H., Burns, A. IdenƟ fying and 
Monitoring Good PracƟ ce in the Land Sector; World Bank: Washington, DC, USA, 2012, 86.

10 sajaro miznis samarTlebrivi sazRvrebi indoeTsa da samxreT afrikaSi Hoops B., Tagliarino N., arƟ cle “The Legal 
Boundaries of ‘Public Purpose’ in India and South Africa: A ComparaƟ ve Assessment in Light of the Voluntary Guidelines” Published: 17 
October 2019, 1. <<Land 2019, 8, 154;  doi:10.3390/land8100154>>.

11 eqspropriacia “ExpropriaƟ on“, United NaƟ ons Conference on Trade and Development, UNCTAD Series on Issues in InternaƟ onal 
Investment Agreements II, United NaƟ ons New York and Geneva, 2012, 6.

sesili qadaria
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gacilebiT saintereso sferos warmoadgens arapirdapiri eqspropriacia, romelic 

wminda gagebiT arc uflebis SezRudva da arc uflebis CamorTmeva ar gaxlavT. gaba-

tonebuli SexedulebiT, sakuTrebis uflebis SezRudvisas, uflebis arsi ar ikargeba. 

SezRudva aris konkretuli mizniT gawerili RonisZieba, romelic proporciuli unda 

iyos SezRuduli uflebiT Tavisuflad sargeblobis danakargisa. Tu mometebuli Sez-

Rudvis xarjze uflebam dakarga samarTlebrivi azri, es gautoldeba CamorTmevas. am-

itomac, arapirdapir eqspropriacias xSirad gadametebul SezRudvad akvalificireben, 

Tumca pirdapiri eqspropriaciisgan gansxvavebiT, mesakuTre formalurad inarCunebs 

nivTze sakuTrebis uflebas. arapirdapiri eqspropriacia saxezea, rodesac saxelmwifo 

iRebs efeqtur kontrols sakuTrebis uflebisagan an sxvagvarad ereva, iRebs sargebels 

da Semosavals, es RonisZieba pirdapir ukargavs nivTs ekonomikur Rirebulebas, qonebis 

pirdapiri CamorTmevis gareSe. miuxedavad zemoaRniSnulisa, ar arsebobs arapirdapiri 

eqspropriaciis sayovelTaod miRebuli gansazRvreba; saxeze iyo Tu ara arapirdapiri 

eqspropriacia, damokidebuli iqneba faqtebsa da garemoebebze, aseve davis gadamwyveti 

organos interpretaciaze.12

arapirdapiri eqspropriaciis arsis ufro TvalsaCinod dasanaxad, mizanSewonilia 

ganvixiloT cnobili saqme „Metalclad CorporaƟ on v. United Mexican States”, sadac amerikuli 

korporaciis Svilobili kompania miznad isaxavda, meqsikaSi mavne nivTierebebis gadama-

muSavebeli saqmianobis ganxorcielebas. maT meqsikis kanonmdeblobiT dadgenili wesiT 

aires licenzia, ganaxorcieles ormocdasam milion aSS dolarze meti investicia, Tum-

ca ar miecaT Tavisuflad saqmianobis saSualeba. meqsikis mTavrobam miiRo ekologiuri 

dadgenileba, romliTac kompanias pirdapir aekrZala aRniSnul miwaze saqmianoba. kompa-

nia darCa miwis mesakuTred, Tumca misi miznobrivi daniSnulebiT sargeblobis uflebis 

gareSe. aqedan gamomdinare daiwyo iqsidSi (arbitraJSi) dava, sadac mosarCele apelireb-

da eqspropriaciis TaviT dadgenili wesebis darRvevaze meqsikis Statebis mier da aseve 

zianis anazRaurebaze, romelic Semoifargla investirebis Tanxis odenobiT. saarbitra-

Jo tribunalma mniSvnelovani ganmarteba gaakeTa: `amrigad, NAFTA-s normebze dayrdno-

biT, eqspropriacia moicavs ara mxolod qonebis Ria, mizanmimarTul da aRiarebul Cam-

orTmevas, magaliTad, srulad dayadaRebas an sakuTrebis oficialur an savaldebulo 

gadacemas maspinZeli saxelmwifos sasargeblod, aramed farul an SemTxveviT Carevas 

im qonebis gamoyenebaSi, romelic efeqts moaxdens mesakuTris mTlian an mniSvnelovan 

nawilze, rac gamoixateba qonebis sargeblobis an gonivrulad mosalodneli ekonomiku-

ri sargeblobis CamorTmeviT, Tundac amiT ar gamdidrdes maspinZeli saxelmwifo.”13 am 

ganmartebiT xazi gaesva eqspropriaciis mniSvnelobis farTo speqtrs. saxelmwifos mier 

miRebuli dausabuTebeli gadawyvetileba, uxeS intervenciad Sefasda sakuTrebis ufle-

baSi da dakvalificirda, rogorc eqspropriaciis kanonmdeblobis darRveva. sainteresoa 

davinaxoT eqspropriaciis adgili saerTaSoriso samarTlebriv sivrceSi. 

12 arapirdapiri eqspropriacia Indirect ExpropriaƟ on (Regulatory Taking)&lt;&lt; <hƩ ps://www.iisd.org/toolkits/sustainability-to-
olkit-for-trade> (26/03/2020).

13  saqme metalqlad korporacia meqsikis SeerTebuli Statebis winaaRmdeg, Metalclad Corp. v. United Mexican States, 
ICSID Case No. ARB(AF)/97/1, par. 103 2001.
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4. eqspropriaciis roli saerTaSoriso samarTalSi. 

msoflio globalizaciam, savaWro urTierTobebis gaRrmavebam, sakuTari kapitalis 

ucxo qveyanaSi dabandebam erTgvari barieri waSala saxelmwifoebs Soris da moiTxova 

samarTliani, saerTo regulaciis Seqmna, romelic winaswar ganWvretadi iqneboda inves-

tori kompaniebisaTvis. dadga ekonomikuri periodi, rodesac msoflios wamyvanma, ganvi-

Tarebulma qveynebma erTxmad miiRes iseTi mniSvnelovani saerTaSoriso aqtebi, rogori-

caa “ucxouri saarbitraJo gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb”, niu orkis 

konvencia, aseve “bavSvis uflebaTa konvencia” da sxva mravali. swored erT-erT aseT 

mniSvnelovan SeTanxmebas warmoadgens NAFTA _ `Crdiloamerikuli Tavisufali vaWrobis 

SeTanxmeba”, romelmac mTeli Tavi miuZRvna eqspropriaciis regulirebas. mogexsenebaT, 

rom eqspropriacia saxelmwifos Sida politikis sferoa, Tumca mis kontrols ukve ax-

orcielebs saerTaSoriso sazogadoeba. kerZod, investori ar Sedis didi investiciiT 

qveyanaSi Tu is ar daTanxmdeba, davis arsebobis SemTxvevaSi gare, obieqturi piris mier 

Catarebul process. gamomdinare aqedan, eqspropriaciam, rogorc samarTlis dargma, 

moipova saerTaSoriso aRiareba da garkveul principebze Seajera msoflio sazogadoeba.

eqspropriaciis pirobebi gvxvdeba TiTqmis 2600-ze met BIT-ze da Tanamedrove inves-

ticiebis Sesaxeb xelSekrulebebSi, maT Soris centraluri amerikuli – dominikis re-

spublikis Tavisufali vaWrobis Sesaxeb SeTanxmebis (CAFTA-DR) da amerikis Tavisufali 

vaWrobis Sesaxeb SeTanxmebis proeqtSi (FTAA). eqspropriaciis muxlebis farTo gamoy-

eneba sadavoa, gansakuTrebiT NAFTA-sTan adreuli gamocdilebis gamo. `eqspropriaciis” 

farTo interpretaciisTvis, investorebma sarCeli Seitanes NAFTA-s mTavrobaze iseTi 

qmedebebisTvis, rogoricaa dabinZurebuli benzinis danamatis akrZalva (Methanex v. aSS).14 
sxva sainvesticio xelSekrulebebi iqna gamoyenebuli bulgareTis, kosta rikis, ekvado-

ris, el salvadoris, germaniis, meqsikis, perus da venesualis mTavrobebis ekologiuri 

politikis moqmedebebis winaaRmdeg mimarTuli saqmeebis winaaRmdeg. sainteresoa gan-

vixiloT ECT (Energy Chapter Treaty) saerTaSoriso xelSekrulebiT gansazRvruli eqspro-

priaciis saqme, romliTac tribunalma ufro mkacri mtkicebis tvirTi daakisra mxares 

da ganmarta, rom kanonmdeblobis cvlileba xSirad arasaxarbieloa mxarisTvis, Tumca 

yvela SemTxvevaSi is ar warmoadgens eqspropriacias. saqme plama bulgareTis winaaRm-

deg exeboda bulgareTis garemosdacviTi kanonis danarTis damatebas dabinZurebis Sem-

cirebis pasuxismgeblobis TvalsazrisiT. Winamdebare saqmeSi, ucxoeli investori, pla-

ma irwmuneboda, rom bulgareTma ganaxorciela qonebis eqspropriacia, rac gamoixata 

finansuri tvirTiT, kerZod gadasaxadiT, adrindeli ekologiuri dabinZurebis gamo. 

plama amtkicebda, rom kanonis am cvlilebam gamoiwvia platas gadamamuSavebeli qarxnis 

ekonomikuri ganadgureba, rac sawindari gaxda kompaniis daxurvis. mxaris ganmartebiT, 

saxelmwifos sakanonmdeblo intervencia warmoadgenda arapirdapiri eqspropriacias en-

ergetikis qartiis me-13 muxliT.15 eqspropriaciis Sefasebisas sasamarTlom ganmarta, 

rom marTalia kanonmdeblobis gamkacrebam gamoiwvia mxaris pasuxismgebloba, Tumca am 

SemTxvevaSi usamarTlo da usafuZvlo intervenciasTan ar gvqonia saqme. gadamamuSave-

beli sawarmoebi valdebulni iyvnen, aenazRaurebinaT sazogadoebisaTvis maT mier mi-

14 saerTaSoriso sainvesticio garigebebSi arapirdapiri eqspropriaciisTvis gaTvaliswinebuli kompensacia 

Emma AisbeƩ , Larry Karp, and Carol McAusland „CompensaƟ on for Indirect ExpropriaƟ on in InternaƟ onal Investment Agreements: Impli-
caƟ ons of NaƟ onal Treatment and Rights to Invest“, November 201, Discussion Paper NO. 648 ISSN: 1442-8636 ISBN: 978-1-921693-29-8.

15 saqme plama bulgareTis respubligis winaaRmdeg Plama ConsorƟ um Ltd. v. Republic of Bulg., ICSID Case Aug. 27, 2008 No. 
ARB/03/24, 149.
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yenebuli ziani. Sesabamisad, winamdebare qmedeba arc pirdapir da arc arapirdapir ar 

arTmevda aqtivebs da ar kargavda mniSvnelobas sawarmoebisaTvis. 

bolodroindel gaxmaurebul vaindsTrimi kanadis winaaRmdeg saqmeSi tribunalis 

Sefasebis sagans warmoadgenda kanadis mTavrobis mier gamocemuli moratoriumis moq-

medeba investiciaze iyo Tuara arapirdapiri eqspropriacia. es SemTxveva exeboda aSS-Si 

dafuZnebul kompania Windstream, romelmac investicia ganaxorciela qaris energiis pro-

eqtSi ontarioSi, kanada. mas Semdeg rac, Windstream-ma xeli moawera ocwlian kontraqts 

da ganaxorciela investicia, kanadis mtavrobam daawesa moratoriumi ofSoruli qaris 

energiis ganviTarebis Sesaxeb, riTac gaurkveveli vadiT SeCerda aRniSnuli proeqti. 

mTavrobis dasabutebiT, samecniero gaugebrobas hqonda adgili da esaWiroeboda meti 

kvleva aRniSnuls. Investoris mtkicebiT, mTavrobas Zalian didi dro hqonda sakiTxis 

gamosakvlevad da moratoriumis gamocxadebiT araTu gayina proeqti, aramed srulad 

gaauqma, rac warmoadgenda arapirdapir eqspropriacias. tribunalis ganmartebiT, dair-

Rva NAFTA-s 1105 muxli, romelic awesebs minimalur standarts investorTan mopyrobis, 

Tumca es ar gaxldaT arapirdapiri eqspropriacia. tribunali Tanxmdeba, rom pirveli 

nabiji eqspropriaciis gansazRvrisTvis aris investiciis Rirebulebis warTmeva inves-

torisTvis. es aris testi, romelsac iyenebs araerTi saerTaSoriso tribunali, maT So-

ris NAFTA-s tribunali.16 gadawyvetilebaSi detalurad iqna gaanalizebuli mTavrobis 

qmedebebi, romelsac ar waurTmevia arc sakuTreba investiciaze da arc srulad gauuqm-

ebia sawarmo.. moratoriumis farglebSi, nebismierkompanias SeeZlo Secvlili garemoebi-

sadmi adaptireba, aseve gaTvaliswinebuli iyo daculi depozitis ukan dabrunebis Sesa-

Zlebloba, rac warmoadgenda gayinul Tanxas. swored zemoaRniSnulis gaTvaliswinebiT, 

tribunalma miiRo gadawyvetileba da ar uwoda winamdebare qmedebas eqspropriacia.

rogorc vxedavT, saerTaSoriso samarTalSi gansakuTrebuli adgili eqspropriacias 

investiciebTan mimarTebiT ukavia. is aramarto qmnis usafrTxo sakanonmdeblo garemos, 

aramed icavs investors saxelmwifos mier TviTneburi qcevisagan. Sainteresoa saqarTve-

los saxelmwifoebrivi midgoma aRniSnul investiciasTan.

5. eqspropriaciis farglebi saqarTveloSi

sakuTrebis uflebis CamorTmeva saqarTveloSi dasaSvebia mxolod eqspropriaciis 

wesiT. mis gansazRvrebas jer kidev 2007 wlis sakonstitucio sasamarTlos gadawyvetile-

baSi vxvdebiT: `eqspropriaciad CaiTvleba mxolod iseTi CamorTmeva, romelic formi-

Ta da SinaarsiT srulad daakmayofilebs `aucilebeli sazogadoebrivi saWiroebisaTvis 

sakuTrebis CamorTmevis wesis Sesaxeb~ saqarTvelos kanoniT gaTvaliswinebul CamorT-

mevis sxva SemTxvevebs, romlebic Tavisi SinaarsiT da CamorTmevis formiT, proceduriT 

gansxvavdeba eqspropriaciis SemTxvevebisagan.”17 winamdebare gadawyvetilebiT srulad 

ganisazRvra sakuTrebis uflebis CamorTmevis legaluri CarCo. procedurebi, romelsac 

iTvaliswinebs kanoni aris imperatiuli da misi ganvrcoba dauSvebelia.

eqspropriacia, rogorc wesi, SesaZlebeliadavyoT stadiebad. esenia: eqspropre-

atoris uflebis mopoveba, informaciis gasajaroveba, Casatarebeli moqmedebebi, dava 

16 saqme vaindsTrim energi kanadis mTavrobis winaaRmdeg PCA Case No. 2013-22 “Windstream Energy LLC Government of 
Canada” 27 September 2016,  285.

17 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba #1/2/384 `saqarTvelos moqalaqeebi – daviT jim-

SeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg” 2 ivlisi, 2007 weli.
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qonebis Rirebulebasa da eqspropreatoris valdebulebebi. vinaidan saxezea uzenaesi 

uflebis CamorTmevis sakiTxi, TiToeuli stadia unda iyos imperatiulad Sesrulebuli. 

kanonis yvelaze mniSvnelovani Canaweria, Tavad uflebis mopovebis sakiTxi. `eqspropri-

aciis uflebis miniWeba xorcieldeba ministris brZanebis safuZvelze da sasamarTlos 

gadawyvetilebiT.”18 es danawesi yuradsaRebia, vinaidan mxolod sasamarTlos gad-

awyvetilebis Semdeg SesaZlebelia piri gaxdes eqspropreatori da amis Semdeg, Sevides 

molaparakebebSi mesakuTresTan. es sakanonmdeblo danawesia saTave yovelive Semdgomi 

qmedebis marTlzomierebisa.

uzenaesi sasamarTlos gadawyvetileba saqmeze #as-388-361-2017 Seicavs mniSvnelovan 

aspeqtebs eqspropriaciasTan mimarTebiT. pirvel rigSi, ramodenime problemas vawydebiT, 

romlis pirdapiri regulaciac ar aris Cvens kanonmdeblobaSi mocemuli. mocemul saqme-

Si yuradReba unda gavamaxviloT ramodenime sakiTxze, esenia sadao qonebis fasis gan-

sazRvris wesi da mesakuTresTan komunikaciis farglebi. pirvel rigSi, xazi unda gaesvas 

Semdeg garemoebas, sanam sajaro moxele ar miiRebs eqspropreatoris uflebas, mas legit-

imacia ar gaaCnia mesakuTresTan sasaubrod, Tundac fasis Taobaze. mxolod sasamarTlo 

gadawyvetilebiT xdeba unariani sajaro moxele ganaxorcielos moqmedebebi, maT Soris 

daadginos qonebis sabazro fasi. winamdebare saqmeSi sajaro moxelem daaxloebiT weli-

wad naxevriT adre Caatara qonebis Sefaseba, sanam miiRebda eqspropreatoris uflebas, 

weliwad naxevarSi qonebis fasma aiwia, rac ganpirobebuli iyo avtomagistralis kvanZTan 

arsebuli gzebis rekonstruqcia/mSeneblobiT. am sakiTxs pirdapir ar aregulirebs Cveni 

kanonmdebloba, gansxvavebiT sxva saerTaSoriso aqtebisa. magaliTad, pirdapir Canawers 

vxedavT eqspropriaciis TavSi: `anazRaureba unda iyos eqvivalenturi eqsproprirebuli 

qonebis sabazro fasisa, momentalurad sanam ganxorcielda eqspropriacia (`eqspropri-

aciis TariRi”), anazRaurebaze ar aisaxeba aranairi cvlileba sabazro fasSi, rac ga-

mowveulia mosalodneli eqspropriaciiT.”19 am danawesiT kanonmdebelma pirdapir gansaz-

Rvra fasis Sefasebis meqanizmi. Cvens kanonmdeblobaSi msgavsi Canaweri ar gvaqvs, mocemul 

saqmeSi meore da mesame instanciebs uwevT kanonis ganvrcoba, rac eqspropriaciis dros 

dauSvebelia. isini unda amovidnen mTavari danawesidan, kerZod rodis moipova eqspro-

priaciis ufleba sajaro moxelem da swored im periodidan unda Sefasdes qoneba da gan-

isazRvros sabazro fasi. logikuria, rom proeqtis dawyeba fass avtomaturad gauzrdis 

qonebas, Tumca kanonmdeblis mier dadgenili CarCos moSla mosamarTlesac ar SeuZlia.

aseve mniSvnelovania 2013 wlis 19 martis, #bs-658-644(k-12) gadawyvetilebis ganx-

ilva, romelic naTeli magaliTia, Tu rogor arRvevs materialur/saproceso normebs 

mesame instanciis sasamarTlo, rodesac saerTod ar Seexo kasatoris arguments da ise 

ganaviTara msjeloba. mocemul saqmeSi mesakuTre apelirebda Semdeg garemoebas: saqa-

rTvelos ekonomikisa da mdgradi ganviTarebis saministro axorcielebda yarsi-axalqa-

laqis rkinigzis proeqts, romelic iTvaliswinebda rogorc ZiriTadi xazis, aseve ter-

minalis mSeneblobas. sadao qonebis mesakuTris ganmartebiT, es proeqti ar kveTda mis 

miwis nakveTs,sadao iyo mxolod terminalis mSenebloba, romlis gadatanac SesaZlebeli 

iqneboda. mxolod terminalis asaSeneblad ki eqspropriacias ar iTvaliswinebda kanoni. 

uzenaes sasamarTlomde avida dava, ise rom es garemoeba arc ki ganxilula saTanadod.

mocemuli SemTxveva naTeli gamovlinebaa, saxelmwifos mier aramarTlzomierad sa-

18 saqarTvelos kanoni `aucilebeli sazogadoebrivi saWiroebisaTvis sakuTrebis CamorTmevis wesis Sesaxeb” 

me-3 muxlis 1-li punqti, saqarTvelos parlamenti ssm, 40(47), 11/08/1999.

19 North American Free Trade Agreement, arƟ cle 1110 “ExpropriaƟ on and CompensaƟ on” clause 2.
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kuTrebis uflebis CamorTmevisa. eqspropriacia aris ukiduresi RonisZieba, romelic mx-

olod SemosazRvrul teritoriaze daiSveba, kanoni iTvaliswinebs konkretul RonisZie-

bas, romlis gadatana dauSvebelia an/da gamoiwvevs aramarTlzomier xarjebs. rodesac 

saqme exeba ara mTavari proeqtis, aramed umniSvnelo obieqtis gadatanas da am garemoebas 

saerTod arc axsenebs sasamarTlo, es sakuTrebis uflebaSi aramarTlzomieri Carevis 

magaliTia.

rac Seexeba sakonstitucio sasamarTlos praqtikas, saqarTveloSi am etapisTvis 

konkretuli norma eqspropriaciis kanonmdeblobasTan dakavSirebiT ar gasaCivrebula, 

Sesabamisad mxolod zogadi ganmartebebiT Semoifargleba sakonstitucio sasamarTlo. 

winamdebare dargi ki, metwilad, saerTo sasamarTloebis gansaxilvel saqmeebSi viTardeba.

6. daskvna

saqarTveloSi mudmivad izrdeba sainvesticio bazari, rac dasabamia samarTlis rigi 

institutebis ganviTarebisa. gansakuTrebiT yuradsaRebia saerTaSoriso aqtebiT gansaz-

Rvruli samarTlis sfero, romlis ubralo mierTebac uwevs Cvens qveyanas.

swored amitomac, samarTlis sistema unda iyos momzadebuli msgavs novaciebTan 

adaptirebisaTvis. eqspropriaciis rolis mniSvneloba ki, udaod, didia. savaldebuloa, 

sakanonmdeblo doneze davinaxoT eqspropriaciis saxeebi. samarTali imdenad dinami-

kuria, rom saqarTvelos samarTlebrivi realobac unda adaptirdes. 

eqspropriaciis mniSvneloba dRiTidRe izrdeba. aucilebelia sakiTxis metad kvleva 

da evrosasamarTlos gaidlainebiT daculi moqmedebebis ganxorcieleba. pasiur mdgo-

mareobaSi yofniT, saxelmwifo daarRvevs pozitiur valdebulebas, sakuTrebis uflebis 

dacvis mizniT balansis SeqmnaSi, rac iribad ganapirobebs, sakutrebis uflebis dakargvas. 

unda gavacnobieroT, rom mxolod pirdapiri wesiT eqspropriacia ar gaxlavT sakuTre-

bis uflebis CamorTmeva, aramed Tundac gaurkveveli vadiT moratoriumis gamocxadeba, 

mSeneblobis nebarTvis akrZalva xangrZlivi vadiT, aseve warmoadgens eqspropriaciis 

saxes. 

aseve unda dazustdes, qonebis Sefasebis sakiTxi. muxlobrivad unda gaiweros misi kri-

teriumebi da garemoebebi, romelic fasis koreqtirebisas unda iqnes gaTvaliswinebuli.

rac mTavaria, Camoyalibdes naTlad da garkveviT eqspropriaciis obieqti da kerZo 

samarTlis iuridiuli piris mier eqspropriaciis ganxorcielebis SemTxvevebi.

kanonmdeblis mier xarvezebis gasworebiTa da samarTlis sferos reformiT, sa-

samarTlo xelisuflebas gauadvildeba sakiTxze dasabuTebuli, samarTlebrivad gamar-

Tuli gadawyvetilebis miReba.  
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Irakli Leonidze

Tsira Jananashvili

LEGAL ANALYSIS ON THE DECISION OF THE CONSTITUTIONAL COURT OF GEORGIA IN THE 
CASE: “KHATUNA TSOTSORIA V. PARLIAMENT OF GEORGIA”

The arƟ cle discusses the legal analysis of the decision of the ConsƟ tuƟ onal Court of Georgia №2/3/1337 
of December 29, 2020, in the case: “Khatuna Tsotsoria v. Parliament of Georgia”. The consideraƟ on of a giŌ  
in the share of the heir is related to many complex issues, and the issue of recognizing the normaƟ ve content 
of ArƟ cle 1455 of the Civil Code of Georgia as an important defi niƟ on for the assessment of hereditary legal 
relaƟ ons.

During the explanaƟ on of the disputed norm, it was revealed that the subject of the contract found in 
civil turnover, subsequently legally issued as property from the estate, in accordance with ArƟ cle 1455 of the 
Civil Code, endangered the exercise of property and inheritance rights of the giŌ ed person. In favor of other 
legal heirs.

On the one hand, the object of the contractual relaƟ onship found in civil turnover may be endowed 
with a certain, legal obligaƟ on, which calls on the owner of the thing to perform an acƟ on prescribed by law 
in hereditary legal relaƟ ons. Besides, the deducƟ on of a giŌ  under the disputed norm implied the transfer 
of property through a giŌ  agreement, although this norm did not contradict the authenƟ city of this agree-
ment, but rather established a temporal defi niƟ on for hereditary legal purposes. Therefore, the diff erences 
in the legal interest of the testator heirs were related to the possibiliƟ es of validity and interpretaƟ on of the 
disputed norm. In order to assess the issue, the decision made by the ConsƟ tuƟ onal Court of Georgia is an 
eff ecƟ ve means of legal development and a change in the uniform pracƟ ce of the General Courts. 

Keywords: ConsƟ tuƟ on of Georgia, Property Right, Civil Code of Georgia, ConsƟ tuƟ onal Court of Geor-
gia, GiŌ , Heir, Inheritance.
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irakli leoniZe*

cira jananaSvili**

 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis analizi 
saqmeze: „xaTuna woworia saqarTvelos parlamentis winaaRmdeg“

statiaSi ganxilulia saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekem-

bris №2/3/1337 gadawyvetilebis samarTlebrivi analizi saqmeze: „xaTuna woworia saqa-

rTvelos parlamentis winaaRmdeg“. saCuqris CaTvla memkvidris wilSi mraval kompleqsur 

sakiTxs ukavSirdeba, xolo saqarTvelos samoqalaqo kodeqsis 1455-e muxlis normatiuli 

Sinaarsis arakonstituciurad cnobis sakiTxi, warmoadgens mniSvnelovan gansazRvrebas 

samemkvidreo samarTlebrivi urTierTobebis SefasebisTvis. 
sadavo normis ganxilvisas, gamoikveTa, rom samoqalaqo brunvaSi aRmoCenili xe-

lSekrulebis sagani, SemdgomSi rogorc samkvidro masidan kanonierad gacemuli qoneba, 
samoqalaqo kodeqsis 1455-e muxlis daTqmiT, riskis qveS ayenebda dasaCuqrebuli piris 

sakuTrebisa da memkvidreobis uflebis ganxorcielebas - im nawilSi ra nawilSic izRude-

ba dasaCuqrebuli memkvidris samemkvidreo wili, sxva kanonismier memkvidreTa sasarge-

blod. 
erTi mxriv, samoqalaqo brunvaSi aRmoCenili saxelSekrulebo urTierTobis obieqti 

SesaZloa garkveuli, samarTlebrivi valdebulebiT aRiWurvos, rac nivTis mesakuTres 

samemkvidreo samarTlebriv urTierTobebSi samarTlis normiT gansazRvruli qmedebis 

ganxorcielebisken mouwodebs. meore mxriv, sadavo normiT gansazRvruli saCuqris CaT-

vla, gulisxmobda Cuqebis xelSekrulebis saSualebiT qonebis gadacemas, Tumca es norma 

ar ewinaaRmdegeboda am xelSekrulebis namdvilobas, aramed awesebda droiT gansazRvre-

bas samemkvidreo samarTlebrivi miznebisTvis. amitom, mamkvidreblis memkvidreTa iurid-

iuli interesis sxvadasxvaoba sadavo normis moqmedebisa da ganmartebis SesaZleblobebs 

daukavSirda. sakiTxis Sefasebis mizniT, saqarTvelos sakonstitucio sasamarTlos mier 

miRebuli gadawyvetileba samarTalganviTarebisa da saerTo sasamarTloebis erTgvaro-

vani praqtikis cvlilebis efeqturi saSualebaa.

sakvanZo sityvebi: saqarTvelos konstitucia, sakuTrebis ufleba, saqarTvelos samo-

qalaqo kodeqsi, saqarTvelos sakonstitucio sasamarTlo, Cuqeba, memkvidre, samkvidro.

1. Sesavali

saqarTvelos damoukideblobis mopovebis Semdeg, samarTlisa da samarTalwarmoebis 

ganviTarebis ZiriTadi sakiTxebi dRemde srulyofis procesSia.1 saqarTvelos samoqa-

* Tbilisis saxelmwifo universiteti, iuridiuli fakulteti, samagistro saganmanaTleblo programa, kerZo 

samarTali, II kursi.

** Tbilisis saxelmwifo universiteti, iuridiuli fakulteti, samagistro saganmanaTleblo programa,  kerZo 

samarTali, II kursi.

1 ix.: zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 2005, 175; Wanturia l., uZravi 

nivTebis sakuTreba, me-2 gamocema, Tb., 2001, 62; fircxalaSvili a., saqarTvelos konstituciis komentari. Tavi 

meore. saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 202. 
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laqo kodeqsis calkeuli normis konstituciurobis Sefasebis sakiTxi ki saqarTvelos 

sakonstitucio sasamarTlos funqcionirebisa2 da saqmianobis miznobriv amocanas war-

moadgens.3 
saqarTvelos samoqalaqo kodeqsis 1455-e muxlis normatiuli Sinaarsis proble-

murobas ukavSirdeba saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris 

№2/3/1337 gadawyvetileba saqmeze „xaTuna woworia saqarTvelos parlamentis winaaRm-

deg“. gadawyvetileba aerTianebs sakuTrebis uflebasTan dakavSirebuli normatiuli sa-

fuZvlebis ganmartebas, mniSvnelovan samosamarTlo codnas da samarTlebriv Sefase-

bebs.4 gadawyvetilebis samarTlebrivi dasabuTeba amkvidrebs saqarTvelos samoqalaqo 

kodeqsis normis Sefasebis konstituciur dRis wesrigs.
davis sagans warmoadgenda saqarTvelos samoqalaqo kodeqsis 1455-e muxlis kon-

stituciuroba saqarTvelos konstituciis me-19 muxlis pirvel da me-2 punqtebTan 

mimarTebiT. mosarCele, saqarTvelos moqalaqe xaTuna woworia saqarTvelos sakonsti-

tucio sasamarTloSi asaCivrebda saqarTvelos samoqalaqo kodeqsis 1455-e muxlis im Si-

naarss, romelic misi azriT, ewinaaRmdegeboda saqarTvelos konstituciis me-19 muxlis 

pirvel da me-2 punqtebs. aseve, gasaTvaliswinebelia saqarTvelos konstituciaSi me-19 
muxlis pirveli da me-2 punqtebis moqmedi redaqciis mimarTeba konstituciur cvlile-

bamde arsebul CanawerTan [saqarTvelos konstituciis 21-e muxli]5 da erTi mxriv, uze-

naesi kanonis, xolo meore mxriv, samoqalaqo samarTlis ZiriTadi sakanonmdeblo aqtis 

- samoqalaqo kodeqsis harmonizacia saxelmwifoSi sakuTrebisa da sakuTrebiTi urTier-

Tobebis dasacavad.6 konstituciuri normis cvlilebam ar unda gamoiwvios raime formis 

samarTlebrivi an socialuri xasiaTis bundovaneba ZiriTadi uflebis konstituciuri 

Sinaarsis CamoyalibebasTan mimarTebiT.7 uflebis dacvisa da ganxorcielebis mniSvnelo-

ba SemdgomSi samoqalaqo brunvis kanonierebisa8 da masSi monawile pirebis iuridiuli 

interesis gamoxatvis safuZvelia.9 
kvlevis mizania saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris 

№2/3/1337 gadawyvetilebis samarTlebrivi analizi. konkretulad gadawyvetilebis nor-

matiuli teqstis, samarTlebrivi msjelobisa da samosamarTlo samarTlis mniSvnelobis 

2 saqarTvelos organuli kanoni „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“, parlamentis uwyebani, 
001, 31/01/1996, me-20 muxli. 

3 erqvania T., konkretuli sakonstitucio kontrolis xarvezebi saqarTveloSi - e.w. „realuri“ konstituci-

uri sarCelis sakonstitucio marTlmsajulebis sistemaSi integrirebis Sesaxeb, statiaTa krebuli: adamianis 

uflebaTa dacva, konstituciuri reforma da samarTlis uzenaesoba saqarTveloSi, korkelia k. (red.), Tb., 2017, 
37-38. 

4 Sead. zoiZe b., evrokavSirTan asocirebis SeTanxmebis ZiriTadi gamowvevebi qarTuli kerZo samarTlisaTvis, 
Jurn. „kerZo samarTlis mimoxilva“, №2, 2019, 14. 

5 ix. fircxalaSvili a., saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqalaqeoba. adamianis 

ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 201. 

6 Sead. zarandia T., sanivTo samarTali, me-2 gamoc., Tb., 2019, 27, miTiTebulia: „socialuri mSvidobis uzrun-

velsayofad, kanonmdeblobis mniSvnelovani amocanaa, daadginos qonebis mikuTvnebasTan dakavSirebuli samar-

Tliani wesebi.“. 

7 Sead. gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili p., erqvania T., papaSvili T., saqarT-

velos sakonstitucio samarTali, me-4 gamocema, Tb., 2016, 302-303. 

8 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 26/06/1997, me-9 muxli.

9 Sead. kropholeri i., germaniis samoqalaqo kodeqsis saswavlo komentari, darjania T., WeWelaSvili z. (Targm.), 
CaCaniZe e., darjania T., ToTlaZe l. (red.), me-13 gadamuSavebuli gamocema, Tb., 2014, 41-42.
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Sefaseba, SemdgomSi saboloo Sedegis gavlenis dasaxasiaTeblad saxelmwifoSi sakuTrebis 

uflebis aRiarebisa da uzrunvelyofis sakiTxTan dakavSirebiT.10 gadawyvetileba mniS-

vnelovani xasiaTis gansazRvrebebs warmoaCens qarTul samarTalSi, radgan samemkvidreo 

samarTlebrivi davebis mzardi raodenobrivi maCveneblis fonze, sadavo normis Sefaseba, 
garkveulwilad, davis gamomwvevi garemoebis [normatiuli safuZvlis] gantvirTvis pre-

venciul mizans moicavs. 
saqarTvelos samoqalaqo kodeqsis 1455-e muxlis momijnave samarTlebrivi reguli-

reba germaniis samoqalaqo kodeqsSic moqmedebs, Tumca germanul samarTalSi am sakiTxs 

gansxvavebuli samarTlebrivi meqanizmebi axasiaTebs,11 rac savaldebulo wilis moTx-

ovnaze uflebamosili piris iuridiul interess ukavSirdeba.12 magaliTad, germaniis 

samoqalaqo kodeqsis 2050-e da 2325-e paragrafebi.13 germaniis samoqalaqo kodeqsis 2050-e 
paragrafis dasaxelebaa: STamomavlebis rogorc kanoniT memkvidreebis wilTa gaTanabre-

bis valdebuleba. 
germaniis samoqalaqo kodeqsSi sadavo normis msgavsi Sinaarsis mqone samarTlis 

normebi kanonismieri memkvidris savaldebulo wilis sakanonmdeblo regulirebis moq-

medebis pirobebSia moqceuli da ara mxolod,14 rac SesaZloa sakiTxis mowesrigebis Te-

maturobasa da regulirebis farTo aRqmadobas daukavSirdes.15 kvlevis miznebis misaRw-

evad gamoyenebulia normatiuli, dogmaturi, Sedarebis, sinTezisa da analizis meTodebi. 

2. gadawyvetilebis aRwerilobiTi nawili

saqarTvelos moqalaqe xaTuna woworiam saqarTvelos sakonstitucio sasamarTlos 

2018 wlis 27 ivliss konstituciuri sarCeliT mimarTa. konstituciuri sarCelis arseb-

iTad ganxilvis sxdoma gaimarTa 2019 wlis 20 seqtembers. 
konstituciur sarCelSi mosarCelem Camoayaliba mtkiceba davis sagnis Sesaxeb: saqa-

rTvelos samoqalaqo kodeqsis 1455-e muxlis konstituciuroba saqarTvelos konsti-

tuciis me-19 muxlis pirvel da me-2 punqtebTan mimarTebiT. davis sagani araerTi mimar-

TulebiT aris saintereso, radgan is garkveulwilad samemkvidreo davebis regulirebis 

sakiTxs ukavSirdeba, rac aqtualuri gamowveva da sasamarTlo gadatvirTulobis xelSe-

mwyobi faqtoria saerTo sasamarTloebis sistemaSi.16

saqmis masalebidan irkveva rom mosarCelem mamisgan (mamkvidreblis sicocxleSi - sam-
10  Sead. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 114. 

11 ix. Ruggeri L., Kunda I., Winkler s. (eds.), Family Property and Succession in EU Member States NaƟ onal Reports on the Collected 
Data, Rijeka, University of Rijeka, Faculty of Law, 2019, 294-295.

12 Willenbacher B., Individualism and TradiƟ onalism in Inheritance Law in Germany, France, England, and the United States, Journal of 
Family History, №28, 2003, 213-214. 

13 German Civil Code (BGB), 2325, <hƩ ps://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html> [14.09.2021].

14 ix. danarTi. 

15 ix. Wanturia l., uZravi nivTebis sakuTreba, me-2 gamocema, Tb., 2001, 88-89.

16 avtorTa SeniSvna: sasamarTlo gadatvirTulobis problemis dasaregulireblad mizanSewonilia moqalaqe-

Ta mimarTvianobis maRali maCveneblis kvleva saqarTvelos samoqalaqo kodeqsis calkeuli normis Sinaarsis 

magaliTze, Tu ramdenad xSirad uTiTeben moqalaqeebi am normas sasarCelo moTxovnis Camoyalibebisas. Sead. 

abaSiZe a., arganaSvili a., beraia g., verZeuli s., kukava q., Sermadini o., cimakuriZe e., sasamarTlo sistema: re-

formebi da perspeqtivebi, Tb., 2017, 76-77.
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kvidros gaxsnamde 5 wlis ganmavlobaSi) miiRo qoneba (uZravi nivTi - sacxovrebeli bina), 
mosarCeleze qonebis samarTlebrivi gadacemis formad miTiTebulia Cuqeba.17 saqarTve-

los samoqalaqo kodeqsis 1336-e muxlis Sesabamisad, mosarCele pirveli rigis memkvidrea 

[Svili], Tumca, amave normis safuZvelze saqmis masalebidan dgindeba, rom arsebobs sxva, 
kidev erTi, pirveli rigis memkvidre. sakonstitucio sasamarTloSi sadavod miCneuli 

normis ganxilvamde mosarCelesa da mamkvidreblis sxva pirveli rigis memkvidres So-

ris warimarTa sasamarTlo dava.18 Tbilisis saqalaqo sasamarTloSi sxva pirveli rigis 

memkvidrem moiTxova mamkvidreblis mier sakonstitucio mosarCelisTvis naCuqari sacx-

ovrebeli saxlis Rirebulebis ½ nawilis mis sasargeblod gadacema saqarTvelos samoqa-

laqo kodeqsis sadavo normis safuZvelze. 
aseve, irkveva, xaTuna woworiasa da sxva pirveli rigis kanonismier memkvidres Soris 

mamkvidrebeli mamis samkvidro ar ganawilebula, radgan xaTuna woworias ar miumarTavs 

notariusisTvis samkvidros gaxsnis Taobaze. miuxedavad amisa, sxva pirveli rigis kanon-

ismieri memkvidre mainc iTxovs xaTuna woworiasTvis kompensaciis dakisrebas.19

saqarTvelos sakonstitucio sasamarTloSi saqarTvelos moqalaqe xaTuna woworiam 

ganacxada, rom sadavo norma, romelic saqarTvelos samoqalaqo kodeqsSi memkvidreobis 

momwesrigebeli samarTlis erT-erT normas warmoadgens, winaaRmdegobaSia saqarTvelos 

konstituciis me-19 muxlis pirveli da me-2 punqtebis konstituciur SinaarsTan. 
Sesabamisad, mcirdeba misi wili mamkvidreblisgan Cuqebis Sedegad miRebul qonebaSi, 

rac ukve misi, rogorc am qonebis mesakuTris, sakuTrebis uflebis winaaRmdegaa mimarTu-

li. saCuqris CaTvla memkvidris wilSi ar saWiroebda memkvidris mier winaswari Tanxmobis 

gacxadebas. 
moqalaqe xaTuna woworiam ganmarta sadavo normiT gamowveuli socialuri da samarT-

lebrivi SezRudvis winaaRmdegobrivi xasiaTi. miuTiTa, rom am normis amoqmedeba mam-

kvidreblisTvis garkveuli qmedebisgan Tavis Sekavebis iZulebas moicavs. moqalaqe sxva 

pirveli rigis memkvidris interesis gaTvaliswinebis sakiTxisaTvis asaxelebs saqarTve-

los samoqalaqo kodeqsis konkretul normebs, romlebic Seexeba anderZis ararsebobisas 

samkvidro qonebis Tanabrad ganawilebas, xolo anderZis arsebobis SemTxvevaSi saval-

debulo wilis institutis gamoyenebis mniSvnelobas. mosarCele miiCnevs, rom misTvis 

CuqebiT gadacemuli qonebis wilobrivi danawevreba da samkvidro masaSi CarTva, Semdgom-

Si misi kanonismier memkvidreTa Soris gasanawileblad miqceva usafuZvlod da ukanonod 

zRudavs mosarCelis uflebebs, konkretulad konstituciis me-19 muxlis pirveli da 

me-2 punqtis danawess. amitom „mosarCele miiCnevs, rom saqarTvelos samoqalaqo kodeqsis 

1455-e muxli ewinaaRmdegeba saqarTvelos konstituciiT garantirebul sakuTrebis da 

memkvidreobis uflebas.“ 20

mopasuxe mxaris, saqarTvelos parlamentis warmomadgenelebi miuTiTeben sadavo 

normis saqarTvelos samoqalaqo kodeqsSi arsebobis mniSvnelobaze da mosazrebebs am-

yarebs saqarTvelos sakonstitucio sasamarTlosa da ucxo qveynis praqtikiT. mopasuxis 

mtkicebiT, sadavo normis regulacia exeba samkvidros gayofis dros warmoSobil samarT-

17 ix. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 26/06/1997, 524-e muxli.

18 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, I-5. 

19 ix. <hƩ ps://www.constcourt.ge/ka/judicial-acts?legal=1462> [20.09.2021].

20 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, I-9. 

irakli leoniZe, cira jananaSvili
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lebriv urTierTobebs, konkretulad, kanonismieri memkvidreobis dros memkvidreTa in-

teresebis gadasawyvetad da ar xelyofs Cuqebis xelSekrulebis namdvilobas.21 
amitom, am normis arseboba icavs ramdenime erTi rigis kanonismier memkvidreTa in-

teress, raTa ar moxdes mamkvidreblis qonebis aramiznobrivi ganleva sxvadasxva samarT-

lebrivi formiT - am SemTxvevaSi CuqebiT, samkvidros gamiznulad Semcireba. aseve, sadavo 

normis mniSvnelobis dasabuTebisas isini aRniSnaven am normis Semxeblobas memkvidreobi-

Ti samarTlis sxva normebTan.
sasamarTlos megobris mosazrebaSi miTiTebulia mopasuxis argumentaciisgan gansx-

vavebuli msjeloba im daTqmiT, rom „saxelmwifo gaumarTleblad ereva mamkvidrebel-

sa da dasaCuqrebul memkvidres Soris arsebul kerZosamarTlebriv urTierTobaSi“22 

da mas usafuZvlod ukavSirebs erTi rigis kanonismier memkvidreTa uflebebis dacvis 

aucileblobis sakiTxs, rodesac am normis mniSvnelobis dadgeniT zRudavs [samarTle-

brivad SedeggareSed acxadebs] Cuqebis samarTlebrivi formiT qonebis samoqalaqo brun-

vis saxelSekrulebo da samemkvidreo-kanonismier SesaZleblobebs.23 

3. sasamarTlos gadawyvetileba

saqarTvelos sakonstitucio sasamarTlom daakmayofila mosarCelis, saqarTvelos 

moqalaqe xaTuna woworias konstituciuri sarCeli da arakonstituciurad cno saqa-

rTvelos samoqalaqo kodeqsis 1455-e muxlis is normatiuli Sinaarsi, romelic qonebis 

Cuqebis dros, naCuqari qonebis Rirebulebis samkvidro wilSi CaTvlis Taobaze mam-

kvidrebelis cxadad gamoxatuli nebis gareSe iTvaliswinebda memkvidrisTvis saCuqris 

saxiT gadacemuli qonebis Rirebulebis am memkvidris samkvidro wilSi CaTvlas saqarT-

velos konstituciis me-19 muxlis pirvel da me-2 punqtebTan mimarTebiT.24 
sakonstitucio sasamarTlom ganmarta, rom sadavo regulireba ar adgenda gonivrul 

balanss mamkvidreblisa da memkvidris qonebriv uflebebsa da sajaro interesebs So-

ris.25 gadawyvetilebis misaRebad sasamarTlom Seafasa saqarTvelos uzenaesi sasamarT-

los erTgvarovani praqtika da saqarTvelos samoqalaqo kodeqsis sadavo da arasadavo / 
momijnave normebis normatiuli Sinaarsi. gadawyvetileba sainteresoa im SemTxvevebisT-

vis, rodesac ara ori, aramed sami an meti erTi rigis kanonismieri memkvidre iTxovs mam-

kvidreblis samkvidros miRebas an/da kanonismier memkvidreebTan erTad warmodgenilia 

anderZiT memkvidre. sainteresoa, is rom sasamarTlos megobris mosazrebaSi ganxiluli 

SedarebiTi diskursi sadavo normis naklovanebaze mianiSnebda.26

21 Sead. amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, Tb., 2018, 56.

22 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, I-9.

23 Sead. xarazi i., kvinikaZe q., baramiZe g., Cuqeba, rogorc altruistuli xelSekruleba da sagadasaxado dabegvris 

obieqti, „cxovreba da kanoni“, №1(29), 2015, 74. 

24 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, II-33. 

25 iqve.

26 sasamarTlos megobris mosazreba saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 
gadawyvetilebis saqmeze „xaTuna woworia saqarTvelos parlamentis winaaRmdeg“, avtorebi: qeTevan kvetenaZe, 
ani bukia, qeTi eleniZe.   
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zogadi TvalsazrisiT, veTanxmebiT saqarTvelos sakonstitucio sasamarTlos mier 

SemoTavazebul samarTlebriv msjelobas da vfiqrobT, rom am gadawyvetilebiT sadavo 

normis arajerovani ganmartebis sxvadasxva forma umaRles doneze aRmoifxvra, radgan 

norma ver adgenda moqalaqeTa Soris arsebuli socialuri urTierTobebis efeqtian 

samarTlebriv gadawyvetas.

4. sakonstitucio sasamarTlos gadawyvetilebis samotivacio nawilis 
analizi

4.1. normebi, romlebic gadawyvetilebas safuZvlad udevs

saqarTvelos sakonstitucio sasamarTlos gadawyvetileba gamoxatavs erTi rigis 

kanonismier memkvidreTa sakuTrebis uflebisa da memkvidreobiTi interesis dabalanse-

bis indikators, romelic sadavo normis konkretuli normatiuli Sinaarsis arakonsti-

tuciurad cnobaSi aisaxa.27 aseve, sakonstitucio sasamarTlom miuTiTa gadawyvetilebe-

bi, romlebic garkveuli mizniT iqna ganxiluli miRebuli gadawyvetilebis sicxadisTvis. 
saqarTvelos sakonstitucio sasamarTlom daadgina da ganmarta:
1. sakuTrebis uflebiT daculi sferos konstituciuri da kerZosamarTlebrivi mniS-

vneloba;28

2. sadavo normis Sinaarsi da moaxdina mosarCelis uflebis SezRudvis identificire-

ba. dadginda, rom sadavo normiT dadgenili wesi saqarTvelos konstituciis me-19 mux-

lis pirveli da me-2 punqtebiT daculi sakuTrebis uflebis SezRudvas warmoadgenda;29 
3. sakiTxi rom sasamarTlos unda Seefasebina sadavo normis Sesabamisoba Tanazomier-

ebis principis moTxovnebTan30 da aseve:
3.1. gansaxilvel saqmeSi, Tanabari rigis kanonismier memkvidreTa Soris samkvidro 

masidan wilTa Tanabrad da samarTlianad ganawilebis imgvari legitimuri interesi, rom-

lis gamoc SesaZlebelia sakuTrebis uflebis SezRudva;31

3.2. sadavo norma SeiZleba CaiTvalos imgvar saSualebad, romelic mimarTulia saxel-

mwifos mier legitimur miznad dasaxelebuli interesis miRwevisaken;32

3.3. rom ar arsebobs kanonmdeblobiT gaTvaliswinebuli legitimuri miznis miRwevis 

naklebi intensivobiT SemzRudveli da msgavsad efeqturi saSualeba. Sesabamisad, sadavo 

norma „pasuxobs aucileblobis konstituciur moTxovnebs.“;33

3.4. sadavo norma ar aregulirebs SemTxvevas, rodesac qonebis gankargvasTan daka-

vSirebiT dasabuTebulia mamkvidreblis Tavisuflebis SezRudvis mizani an saWiroeba.34 

27 Sead. gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili p., erqvania T., papaSvili T., saqarT-

velos sakonstitucio samarTali, me-4 gamocema, Tb., 2016, 304-305.

28 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, II-1, 2, 3. 

29 iqve, II-9.

30 iqve, II-12.

31 iqve, II-15. 

32 iqve, II-18.

33 iqve, II-22. 

34 iqve, II-32.

irakli leoniZe, cira jananaSvili
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aqedan gamomdinare, „sadavo regulireba ar adgens gonivrul balanss mamkvidreblisa da 

memkvidris qonebriv uflebebsa da sajaro interesebs Soris.“.35

saqarTvelos sakonstitucio sasamarTlom mianiSna saqarTvelos konstituciisa da 

samoqalaqo kodeqsis normebis urTierTharmonizaciis konstituciuri mniSvnelobis 

sakiTxze. saqarTvelos sakonstitucio sasamarTlos mier miRebuli gadawyvetileba gav-

lenas axdens kerZosamarTlebrivi urTierTobebis mimarT arsebuli saqmiswarmoebis mo-

qmed regulirebasa da standartebze. gadawyvetilebis samarTlebrivi dasabuTeba emyare-

ba sakuTrebis uflebis mniSvnelobas, saqarTvelos samoqalaqo kodeqsis memkvidreobiTi 

samarTlis normebis Sefasebasa da sakiTxis konstituciur gadawyvetas. 
aucilebelia, aRniSnuli gadawyvetilebis samomavlo efeqti naTlad aisaxos saqarT-

velos samoqalaqo kodeqsis im normebze, romlebic SinaarsiT emsgavseba sadavo normas 

da iTvaliswinebs identur Sedegebs, raTa sabolood ganitvirTos saerTo sasamarTloebi 

bundovani da moqalaqeTa socialur-samarTlebriv mdgomareobasTan Seusabamo danawese-

bisgan. 

4.2. normebi, romlis gamoyenebazec sasamarTlom uari Tqva

sakonstitucio sasamarTlom ar gaiziara mopasuxis mosazreba sadavo normis mniSvne-

lobasTan dakavSirebiT - daeregulirebina kanonismieri memkvidreobis wesiT qonebis sam-

kvidro masaSi CaTvlis sakiTxi saxelSekrulebo urTierTobis Sedegad damdgari Sedegis 

SezRudvis SesaZleblobiT. 
sasamarTlom ar gamoiyena kanonismier memkvidreTa uflebrivi mdgomareobis mom-

wesrigebeli sxva normebi, im daTqmiT, rom saqarTvelos samoqalaqo kodeqsis calkeuli 

normebi sadavo normasTan erTad, ganuyoflad unda dasaxelebuliyo. magaliTad, saqarT-

velos samoqalaqo kodeqsis 1473-e muxlis danawesi: „memkvidreebi, romlebic mowveulni 

iqnebian samkvidros misaRebad, valdebulni arian wilTa gaTanabrebisaTvis gayofamde 

samkvidros miaTvalon yovelive is, rac maT miiRes mamkvidreblisagan mis sicocxleSi mS-

oblebis qonebidan gamoyofis saxiT, Tu mamkvidrebels sxva ram ar daudgenia.“.36 sasamarT-

los motivacias ar warmoadgenda memkvidreobiTi samarTlis momwesrigebeli normebis 

an calkeul normasTan dakavSirebuli erTgvarovani praqtikis kvleva. sasamarTlo mo-

qmedebda sadavo normis miznisa da funqciis mkafiod garkvevis sakiTxidan gamomdinare.

4.3. samarTlebrivi poziciis dasabuTeba

4.3.1.  sakuTrebis uflebis konstituciuri mniSvneloba

saqarTvelos sakonstitucio sasamarTlos erT-erTi ganmartebis Tanaxmad, „saqarT-

velos konstituciis me-19 muxli ganamtkicebs sakuTrebis, misi SeZenis, gasxvisebis da 

memkvidreobiT miRebis sayovelTao uflebas.“.37 aRniSnuli muxli, „erTi mxriv, adgens 

kerZo sakuTrebis institutis konstituciursamarTlebriv garantias, xolo, meore mx-

35 iqve, II-33.

36 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 26/06/1997, 1473-e muxli.

37 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, II-1.
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riv, ganamtkicebs ZiriTad uflebas. misi funqciaa, calkeul pirs SeunarCunos Tavis-

ufali sivrce qonebriv-samarTlebriv sferoSi da amiT SesaZlebloba misces pirovnu-

li ganviTarebisa da cxovrebiseuli pasuxismgeblobis gamovlenisTvis.“.38 sasamarTlos 

ganmarteba efuZneba samarTalwarmoebis praqtikasa da warsulSi Camoyalibebul cnebebs 

sakuTrebis uflebis konstituciur mniSvnelobasTan dakavSirebiT. aqve unda aRiniSnos 

isic, rom sakuTrebis ufleba misi maRali konstituciuri mniSvnelobis miuxedavad, ar 

aris absoluturi xasiaTis. sakuTrebis ufleba warmoadgens Tanamedrove demokratiuli 

sazogadoebis ganviTarebis sayrdens, romelsac efuZneba ekonomikuri Tavisufleba da 

stabiluri samoqalaqo brunva.39 aseve, samoqalaqo kanonmdebloba uzrunvelyofs saqarT-

velos teritoriaze samoqalaqo brunvis Tavisuflebas.
sakonstitucio sasamarTlo miuTiTebs, rom „sakuTrebis ufleba adamianis ara marto 

arsebobis elementaruli safuZvelia, aramed uzrunvelyofs mis Tavisuflebas, misi un-

arisa da SesaZleblobebis adekvatur realizacias, cxovrebis sakuTari pasuxismgeblo-

biT warmarTvas. yovelive es kanonzomierad ganapirobebs individis kerZo iniciativebs 

ekonomikur sferoSi, rac xels uwyobs ekonomikuri urTierTobebis, Tavisufali mewar-

meobis, sabazro ekonomikis ganviTarebas, normalur, stabilur samoqalaqo brunvas.“.40 
sakonstitucio sasamarTlos mier dadgenili praqtikis Tanaxmad, „imisaTvis, rom 

pirma SeZlos sakuTrebis uflebiT praqtikuli sargebloba, ar aris sakmarisi misTvis 

abstraqtuli sakuTrebiTi garantiis miniWeba. man aseve unda isargeblos imgvari samoqa-

laqo, kerZosamarTlebrivi wesrigiT, romelic SesaZlebels gaxdis sakuTrebis uflebiT 

Seuferxebel sargeblobas da, Sesabamisad, samoqalaqo brunvis ganviTarebas. sakuTrebis 

konstituciur-samarTlebrivi garantia moicavs iseTi sakanonmdeblo bazis Seqmnis val-

debulebas, romelic uzrunvelyofs sakuTrebiTi uflebis praqtikul realizebas da 

SesaZlebels gaxdis sakuTrebis SeZenis gziT qonebis dagrovebas.“.41 sakuTrebis uflebis 

zemoaRniSnuli Sinaarsisa da mniSvnelobidan gamomdinare, sakuTrebis uflebis mowesri-

gebisas aucilebelia, daculi iqnes samarTliani balansi ZiriTad uflebasa da sapirisp-

irod arsebul sajaro interesebs Soris. balansis dacvis aucilebloba konstituciuri 

wesrigis dadgenasa da uflebaTa dacvis sakiTxsac moicavs.42 
sajaro miznisTvis dausabuTebeli upiratesobis miniWeba ar Seesabameba sakuTrebis 

Sesaxeb dadgenil konstituciursamarTlebriv wesrigs. sakuTrebis uflebis, rogorc 

ZiriTadi uflebis ganxorcielebasa da uflebis moqmedebas ukavSirdeba sakanonmdeblo 

aqtebisa da saerTo sasamarTloebis sistemis praqtikis ganviTareba, romelic asaxavs 

uflebis normatiul Sinaarss da mis safuZvelze damdgar Sedegebs. saqarTvelos sakon-

stitucio sasamarTlo erT-erT saqmesTan dakavSirebiT aRniSnavs, „saqarTvelos konsti-

tuciis 21-e muxli araorazrovnad miuTiTebs, rom sakuTrebis SeZena, misi gankargva da 

memkvidreobiT miReba, konstituciiT garantirebul uflebas warmoadgens.“.43

38 iqve, II-2.

39 Wanturia l., uZravi nivTebis sakuTreba, me-2 gamocema, Tb., 2001, 115-116.

40 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gadawyvetileba saqmeze „saqarT-

velos moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 

winaaRmdeg“, II-5.

41 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawyvetileba saqmeze „daniis mo-

qalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg“, II-33.

42 Sead. lolaZe b., maWaraZe z., fircxalaSvili a., sakonstitucio marTlmsajuleba, Tb., 2021, 3-4. 

43 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawyvetileba saqmeze „daniis mo-

irakli leoniZe, cira jananaSvili
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4.3.2.   saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika 
sadavo normasTan dakavSirebul sasamarTlo davebze

sakonstitucio sasamarTlom gadawyvetileba rom miiRos normis an misi normatiuli 

Sinaarsis arakonstituciurad cnobis sakiTxTan dakavSirebiT, upirveles yovlisa, igi 
adgens sadavo normis Sinaarss da aidentificirebs, mosarCelis ufleba izRudeba Tu 

ara saerTo sasamarTloebis mier Camoyalibebuli sadavo normis ganmartebiT. sakonsti-

tucio sasamarTlom gansaxilvel SemTxvevaSi gadawyvetilebis samotivacio nawilSi ims-

jela sadavo normis Sinaarsze. 
sadavo normis Sinaarsi sakonstitucio sasamarTlom am SemTxvevaSi ganmarta saqarT-

velos uzenaesi sasamarTlos 2010 wlis 23 martis №as-1058-1325-09 gadawyvetilebis Sesa-

bamisad, romelSic gadmocemulia saerTo sasamarTloebis mier sadavo normis ganmartebis 

erTgvarovani praqtika. 
zemoaRniSnul gadawyvetilebaSi saqarTvelos uzenaesma sasamarTlom miuTiTa, rom 

„samoqalaqo kodeqsis 1455-e muxliT samkvidros gayofisas TiToeuli memkvidris wilSi 

CaiTvleba im qonebis Rirebuleba, romelic man saCuqris saxiT miiRo mamkvidreblisgan 

samkvidros gaxsnamde xuTi wlis ganmavlobaSi. aRniSnuli normiT, samkvidros gayofi-

sas memkvidris wilSi im qonebis Rirebuleba gaiTvaliswineba, romelic mamkvidrebelma 

sicocxleSi aCuqa mas. naCuqari qonebis Rirebulebis gaTvaliswineba niSnavs memkvidris 

wilis swored am Rirebulebis farglebSi Semcirebas, anu Tu memkvidrem CuqebiT miiRo 

1000 laris qoneba, misi wili samkvidroSi swored am qonebiT Semcirdeba. aqve unda aRin-

iSnos, rom mamkvidreblis mier gaCuqebul qonebasTan dakavSirebiT raime sxva daTqmas 

kanoni ar adgens. samkvidroSi naCuqari qonebis Setana uzrunvelyofs sxva memkvidreebis 

interesebis dacvas im mimarTebiT, rom adre dasaCuqrebul memkvidres saCuqris Rire-

buleba misaReb samkvidroSi CaeTvleba da misi wili am farglebSi Semcirdeba, rac pro-

porciulad sxva memkvidreTa wilis gazrdas gamoiwvevs.“.44

aRniSnuli gadawyvetileba aerTianebs ara mxolod, saqarTvelos samoqalaqo kodeq-

sis 1455-e muxlTan dakavSirebul msjelobas, aramed adgens mimarTebebs 1473-e muxlTan 

dakavSirebiT. 
ganvixiloT mimarTebebi:
1. saqarTvelos samoqalaqo kodeqsis 1473-e muxlis ganmartebisTvis „sasamarTlom 

miiCnia, rom mniSvnelovania, gairkves samoqalaqo kodeqsis 1473-e muxlis pirvelwyaro, 

anu recefcirebulia Tu ara igi sxva qveynis samarTlidan da samarTlis normis Targmnis 

dros xom ar daiSva meqanikuri Secdoma. palatis miTiTebiT, samoqalaqo kodeqsis 1473-e 

muxlis pirvelwyaros warmoadgens germaniis samoqalaqo kodeqsis 2050-e pirveli para-

grafi, Tumca, samwuxarod, igi qarTul enaze mniSvnelovani Sinaarsobrivi xarvezebiT 

iqna Targmnili.“.45

2. sasamarTlom gansazRvra, rom „zemoxsenebuli normis arasworad Targmnis Sedegad 

Seicvala misi samarTlebrivi Sinaarsi, vinaidan saqarTvelos norma ar Seesabameba ger-

maniis iuridiul literaturaSi erTmniSvnelovnad damkvidrebul Sexedulebebs da saqa-

rTvelos samoqalaqo kodeqsis 1473-e muxli ganmartebul unda iqnes germanul litera-

qalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg“, II-36.

44 saqarTvelos uzenaesi sasamarTlos 2010 wlis 23 martis №as-1058-1325-09 gadawyvetileba.

45 iqve.
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turaSi gamoTqmuli ganmartebebis mixedviT.“.46 Sesabamisad, sasamarTlom Seafasa normis 

sizuste da mosamarTlem SeiTavsa kanonmdeblis funqcia, rac iyo arsebiTad swori moq-

medeba da siaxle qarTul marTlmsajulebaSi.
3. saqarTvelos samoqalaqo kodeqsis normaTa koliziis sakiTxisTvis, „sasamarTlom 

miiCnia, rom aseT SemTxvevaSi samarTalurTierToba unda mowesrigdes saqarTvelos samo-

qalaqo kodeqsis 1455-e muxliT, Tu samkvidros gaxsnamde xuTi weli jer kidev ar aris 

gasuli. garigebis, 1473-e muxlis Sesabamisad, dadebisas mniSvneloba ar aqvs, Tu ra vada 

gavida qonebis gadacemidan samkvidros gaxsnamde.“.47 samarTalurTierTobis xasiaTi sa-

samarTlom konkretuli saqmis magaliTze Seafasa da gansazRvra gamijvnis kriteriumi 

1455-e da 1473-e muxls Soris.
gamoirkva, rom saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtikis ganzoga-

deba SeuZlebeli aRmoCnda, radgan ganmartebebi efuZneboda konkretul samarTalurT-

ierTobas, ris gamoc saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis miRebisa 

da samarTlebrivi dasabuTebis Tavisufali asparezi mieca. erTgvarovani praqtikis Se-

fasebisas irkveva saqarTvelos uzenaesi sasamarTlos saqmiswarmoebis gamowvevac, radgan 

faqtia, rom mamkvidreblis mier gaCuqebul qonebasTan dakavSirebiT sxva daTqmas kanoni 

ar adgens, xolo kanonismier memkvidreTa Soris sasamarTlo davebi sakmaod xSiria. sa-
samarTlo davaTa gadatvirTulobis Sefasebis sakiTxisTvis sadavo normis danawesi ar 

Seicavs kanonismier memkvidreTa Soris davis Camoyalibebis prevenciul meqanizms. 
arsebobs mosazreba, rom sakonstitucio sasamarTlom erTgvarovani praqtika 

araTanabarmniSvnelovnad ganmarta. miuxedavad gansxvavebuli azrisa, sasamarTlo gad-

awyvetilebis aRqmis sakiTxTan dakavSirebiT garkveuli gamowvevebi SesaZloa kvlav arse-

bobdes. amitom, mniSvnelovania aqve SevafasoT saqarTvelos uzenaesi sasamarTlos gad-

awyvetilebebi, romlebic ukavSirdeba saqarTvelos samoqalaqo kodeqsis 1378-e da 1473-e 
muxlis ganmartebas. 

erT-erT saqmeSi, Tbilisis saapelacio sasamarTlom miiCnia, rom saqarTvelos samo-

qalaqo kodeqsis 1371-e, 1372-e da 1378-e muxlebis safuZvelze mosarCeles hqonda saval-

debulo wilisa da gaCuqebuli nivTis (binis) xarjze wilis gazrdis moTxovnis ufleba. 
saqarTvelos uzenaesma sasamarTlom daadgina, rom „sasamarTlom arasworad ganmarta 

sk-is 1378-e muxli da arasworad gansazRvra sadavo binis Rirebuleba.“.48 samarTlebrivi 

dasabuTebis saxiT mieTiTa Semdegi: maSin, rodesac ar arsebobs savaldebulo wilis miRe-

bis imperatiuli safuZvlebi „ver dadgeba savaldebulo wilis miRebis sakiTxi. amdenad, 

sasamarTlos ar unda gamoeyenebina sk-is 1371-e da 1378-e muxlebi.“,49 miuxedavad imisa, 
Tu ra Sedegs iTvaliswinebda zogadad, calke aRebuli norma.

sxva saqmeze saqarTvelos uzenaesma sasamarTlom ganmarta, rom „saqarTvelos samo-

qalaqo kodeqsis 1378-e muxlis Tanaxmad, Tu mamkvidrebelma aCuqa nivTi mesame pirs, ma-

Sin savaldebulo wilze uflebis mqone pirs SeuZlia, moiTxovos misi Sevseba im TanxiT, 

romliTac gaizrdeba misi savaldebulo wili, Tuki gaCuqebuli nivTi samkvidroSi Seva. 

saCuqari angariSSi ar CaiTvleba, Tu samkvidros gaxsnis droisaTvis saCuqris gadacemi-

dan 10 welia gasuli.“.50 Sesabamisad, uzenaesma sasamarTlom miuTiTa, rom qveda instanci-

46 iqve.

47 iqve.

48 saqarTvelos uzenaesi sasamarTlos 2005 wlis 25 dekembris №as-884-1179-05 gadawyvetileba.

49 iqve.

50 saqarTvelos uzenaesi sasamarTlos 2010 wlis 6 dekembris №as-944-890-2010 gadawyvetileba.

irakli leoniZe, cira jananaSvili
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is sasamarTloebi am normas samkvidros moculobisa da gaCuqebuli qonebis Rirebulebis 

dadgena-dazustebisTvis ar iyeneben da mxolod formalurad adgenen normis gamoyenebis 

safuZvels, rac saqarTvelos uzenaesi sasamarTlos mier Sefasda, rogorc sakiTxis Se-

fasebis arazusti xasiaTi. 
gansxvavebuli samarTlebrivi dasabuTeba gaaCnia saqarTvelos samoqalaqo kodeqsis 

1473-e muxlis ganmartebas. upirvelesad, saqarTvelos uzenaesi sasamarTlo erT-erT 

gadawyvetilebaSi aRniSnavs, rom am normis Sinaarsi misi Semdgomi gamoyenebisTvis, sa-
samarTlosTvis savaldebulo moqmedebebis ganxorcielebis winapirobas adgens.51 

aseve, sxva gadawyvetilebaSi, uzenaesi sasamarTlo aerTianebs 1473-e da 1455-e muxlis 

normatiul Sinaarss, rogorc saerTo Sedegis mqones da adgens, „sk-is 1473-e da 1455-

e muxlebis Sesabamisad, gaTanabrebis principi gamoyenebuli ver iqneboda mosarCelis 

mier miTiTebul mSoblebis mier mopasuxeze naCuqar TanxebTan dakavSirebiT, radgan sam-

kvidros gayofisas memkvidris wilSi CaiTvleba mxolod im qonebis Rirebuleba, romelic 

man saCuqris saxiT miiRo mamkvidreblisagan samkvidros gaxsnamde xuTiw. ganmavlobaSi.“.52 
sasamarTlo praqtika icvleba 2010 wlis Semdgom da 2015 wlis erT-erT gad-

awyvetilebaSi dgindeba Semdegi: „gansaxilveli SemTxvevis Taviseburebidan gamomdinare, 

qvemdgomma sasamarTlom arasworad ix.lmZRvanela samoqalaqo kodeqsis 1473-e muxliT, 

amasTanave, saqmeSi warmodgenil mtkicebulebebs araswori Sefaseba misca, rac miRebuli 

gadawyvetilebis gauqmebis safuZvelia.“.53 
Sesabamisad, samarTalurTierTobis konkretuli xasiaTi gavlenas axdens saqarTve-

los samoqalaqo kodeqsis normis ganmartebis mniSvnelobaze. aRniSnuli kidev erTxel 

dadasturda 2018 wliT daTariRebul gadawyvetilebaSi, sadac srulad iqna miTiTebuli 

2010 wlis precedentuli gadawyvetilebis Sinaarsi.54 sagulisxmoa Semdegi: am saqmeSi „ka-
satoris pretenzia ssk-is 1473-e, 1455-e da 1477-e muxlebis gaTvaliswinebiT (samkvidro 

qonebis gaTanabrebis principi), mopasuxisaTvis uZravi qonebis Cuqebis gziT miRebuli 

Rirebulebidan gaTanabrebis Tanxas exeba.“.55 saqarTvelos samoqalaqo kodeqsis normaTa 

gaerTianeba garkveuli niSniT an gansazRvrebiT, wlebis ganmavlobaSi sxvadasxva gad-

awyvetilebaSi aisaxeba, rac qmnis warmodgenebs am normaTa ganmartebis Sesaxeb. erTg-

varovani sasamarTlo praqtika icvleba, Tumca normis ganmartebis bma konkretul saq-

meze Sefasebul samarTalurTierTobasTan rCeba ucvleli. 

4.3.3.  sadavo normis sakonstitucio sasamarTlos mier gansazRvruli 
Sinaarsi

sakonstitucio sasamarTlom gaiTvaliswina isic, Tu ra SinaarsiT gamoiyeneba sadavo 

norma saerTo sasamarTloebis praqtikaSi. sakonstitucio sasamarTlos ganmartebis Se-

sabamisad, sadavo norma calsaxad miuTiTebs, rom nebismieri dasaCuqrebuli memkvidre, 
romelmac mamkvidreblis gardacvalebamde 5 wlis ganmavlobaSi misgan miiRo qoneba, val-

debulia, samkvidros gayofisas, es qoneba CaiTvalos sakuTar wilSi.

51 saqarTvelos uzenaesi sasamarTlos 2002 wlis 17 maisis №3k/286-02 gadawyvetileba.

52 saqarTvelos uzenaesi sasamarTlos 2004 wlis 19 maisis №as-38-347-04 gadawyvetileba.

53 saqarTvelos uzenaesi sasamarTlos 2015 wlis 13 noembris №as-827-791-2014 gadawyvetileba.

54 saqarTvelos uzenaesi sasamarTlos 2018 wlis 23 martis №as-202-202-2018 gadawyvetileba.

55 iqve.
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sadavo norma ar iTvaliswinebs mamkvidreblis nebas imasTan dakavSirebiT, surda Tu 

ara mas gaCuqebuli qoneba CaTvliliyo memkvidris wilSi. sadavo normiT gansazRvruli 

wesi ar avaldebulebs dasaCuqrebul memkvidres, samkvidros gayofisas mis mier saCuqrad 

miRebuli qonebis ukan dabrunebas. aRniSnuli qoneba rCeba dasaCuqrebul memkvidresTan, 
romelic warmoadgens mis mesakuTres, xolo am qonebis memkvidris wilSi CaTvla gulisx-

mobs TanamesakuTreTa sasargeblod mis mier misaRebi wilis swored am qonebis Rire-

bulebiT Semcirebas.56 
am TvalsazrisiT, gasaCivrebuli regulacia, marTalia, ar avaldebulebs saCuqris 

saxiT miRebuli qonebis samkvidroSi dabrunebas, Tumca, amcirebs mis wils samkvidro ma-

saSi, ris Sedegadac, igi ver iRebs memkvidreobis gaxsnis momentSi samkvidro masidan sxva 

Tanamemkvidreebis Tanabari odenobis qonebas. 

4.3.4. gadawyvetilebis miRebis ZiriTadi samarTlebrivi argumentebi

sakonstitucio sasamarTlom gadawyvetilebis samotivacio nawilSi ramdenime ZiriT-

ad sakiTxs gausva xazi im argumentebis warmosaCenad, ris gamoc unda momxdariyo sadavo 

normis normatiuli Sinaarsis arakonstituciurad cnoba:
1. Cuqebis xelSekrulebiT qonebis gadacemisas mamkvidrebeli gamoxatavs nebas, qonebis 

Cuqebis gziT gasxvisebis da Sesabamisad, misi samkvidrodan gatanis Sesaxeb. qonebis 

gaCuqebis momentSi mamkvidreblisTvis ucnobia, Tu rodis moxdeba samkvidros gaxsna da 

Sesabamisad, gavrceldeba Tu ara masze sadavo normiT dadgenili, qonebis Rirebulebis 

dasaCuqrebuli memkvidris wilSi CaTvlis wesi;
2. qonebis gaCuqeba xdeba pirze, romelic SesaZloa, ar iyos mamkvidreblis kanonis-

mieri memkvidre an winaswar gansazRvradi ar iyos misi uflebrivi statusi da savaraudo 

qonebrivi uflebebi samkvidros gaxsnisas [magaliTad, sxvadasxva rigis memkvidris mier 

samkvidrodan qonebis miReba damokidebulia samkvidros gaxsnis dros wina rigis memkvid-

ris arsebobaze];
3. qonebis gaCuqebisas mamkvidrebels, SesaZlebelia, hqondes an ar hqondes, am garige-

biT momavalSi samkvidroSi memkvidris wilebze gavlenis moxdenis survili. Tumca, 
araferi miuTiTebs, rom minimum, umravles SemTxvevaSi msgavsi survili arsebobs. piris 

nebis prezumireba SesaZlebelia gonivruli iyos im pirobiT, rom igi efuZneba garkveul 

gamocdilebas;
4. sadavo norma gamCuqeblis miTiTebis gareSe ukavSirebs Cuqebis faqts damatebiT 

Sedegebs. msgavsi daSveba mniSvnelovnad emsgavseba qonebis ganmkargavis nebis kontrols. 
amave dros, kanonmdebeli sakiTxis mowesrigebisas sakanonmdeblo prezumfcias eyrd-

noba ara mxolod maSin, rodesac SeuZlebelia mamkvidreblis nebis dadgena [misi gar-

dacvalebis gamo], aramed maSinac, rodesac es ukanaskneli cocxalia da axorcielebs 

sakuTrebis uflebis erT-erT umniSvnelovanes komponents - qonebis gasxvisebas. Sesabam-
isad, sadavo norma mamkvidrebels akisrebs arasaWiro tvirTs, yovel konkretul SemTx-

vevaSi miiRos zomebi (magaliTad, Seadginos da yoveli konkretuli gaCuqebisas Secvalos 

anderZi), raTa qonebis gaCuqebam gavlena ar moaxdinos samomavlod samkvidros gayofasa 

da memkvidreTa interesze;

56 ix. talikaSvili i., memkvidreobis kanonmdeblobis srulyofis sakiTxebi, samagistro naSromi, Sps guram Tav-

arTqilaZis saxelobis Tbilisis saswavlo universiteti, Tb., 2021, 37-38.
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5. samoqalaqo kanonmdebloba orientirebuli unda iyos mesakuTris nebis pativisce-

maze, samarTlebriv SedegebSi mis swor asaxvaze. aRniSnulis sapirispirod, kanonmdebeli 

prezumirebs, rom mamkvidrebelis neba, realurad mis mier gamoxatuli nebis sapirisp-

iroa. amgvari prezumfcia emsgavseba mamkvidreblis, rogorc qonebis mesakuTris nebis 

ugulebelyofas.

4.3.5. sadavo normis konstituciurobis nawilSi SesaZlo 
gansxvavebuli gadawyvetileba

sakonstitucio sasamarTlo iziarebda mopasuxe mxaris pozicias imasTan dakavSirebiT, 
rom sadavo normas safuZvlad udevs prezumfcia, romelic kanonismieri memkvidreobiTi 

samarTlis specifikidan momdinareobs. kerZod, gansxvavebiT anderZismieri memkvidreo-

bisgan, kanonismieri memkvidreobis dros, imave xarisxiT ar ikveTeba mamkvidreblis nam-

dvili neba misi qonebis Semdgom samarTlebriv bedTan dakavSirebiT. amitom „kanonmdebe-

li eyrdnoba prezumfcias, rom mamkvidrebels surs, Tanabrad moepyros yvela Tanabari 

rigis memkvidres da ar moxdes memkvidreebs Soris samkvidros usamarTlo, asimetriuli 

ganawileba.“.57 amgvar daSvebas efuZneba regulacia, romelic dasaCuqrebul memkvidres 

avaldebulebs, sakuTar samkvidro wilSi CaiTvalos qoneba, romelic man saCuqrad miiRo 

mamkvidreblis sicocxlis bolo 5 wlis ganmavlobaSi. 

am regulaciis mizani mamkvidreblis mier misi sicocxlis bolo 5 wlis ganmavlobaSi 

dasaCuqrebuli erT-erTi kanonismieri memkvidris Tanamemkvidreebis dacvaa maTi wilis 

Semcirebisgan, riTac miRweuli iqneba wilTa samarTliani ganawilebis principis praqti-

kuli realizeba. swored amitom, gasaTvaliswinebelia mopasuxis mtkiceba, rom am normis 

arseboba icavs ramdenime erTi rigis kanonismier memkvidreTa interess, raTa SemdgomSi 

ar moxdes mamkvidreblis qonebis aramiznobrivi ganleva sxvadasxva samarTlebrivi for-

miT - magaliTad CuqebiT, rac gamoiwvevs samkvidro masis mizanmimarTul an aramiznobriv 

Semcirebas, romlis marTlzomierebis Sefaseba gascdeba sxva kanonismier memkvidreTa 

iuridiul interessa da uflebriv mdgomareobas.
amasTanave, memkvidreobiTi samarTlisTvis, am samarTlebriv urTierTobaTa bunebidan 

gamomdinare, ar aris ucxo sakanonmdeblo prezumfciis safuZvelze sakiTxis mowesrigeba. 
erT-erT magaliTad sasamarTlom ganix.la saqarTvelos samoqalaqo kodeqsis 1473-e mux-

li, romelic wilTa gaTanabrebas iTvaliswinebs. am dros, samkvidros misaRebad mowveuli 

memkvidreebi valdebulni arian, „wilTa gaTanabrebisaTvis gayofamde samkvidros miaTva-

lon yovelive is, rac maT miiRes mamkvidreblisagan mis sicocxleSi mSoblebis qonebidan 

gamoyofis saxiT, Tu mamkvidrebels sxva ram ar daudgenia.“.58 
ssk-is 1473-e muxlis pirvelwyaros warmoadgens germaniis samoqalaqo kodeqsis 2050-e 

paragrafi. germanul iuridiul literaturaSi ganmartebulia, rom `germaniis samoqa-

laqo kodeqsis 2050-e paragrafis bolo winadadebis sityvebi: „Tu mamkvidrebels (qonebis) 

gadacemisas sxvaram ar daudgenia“, niSnavs imas, rom mkafiod unda iyos gamoxatuli neba 

imis Sesaxeb, rom mamkvidrebeli Tavisive sicocxleSi momaval kanoniT memkvidres gadas-

cems Tavis wilsamkvidro qonebas, rac SemdgomSi samkvidros gaxsnisa da samkvidros gam-

57 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna woworia 

saqarTvelos parlamentis winaaRmdeg“, II-25.

58 iqve, 27.
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oyofis dros unda iqnes gaTvaliswinebuli. Tu es neba ase mkafiod ar aris gamoxatuli, 

maSin igulisxmeba, rom ideba Cveulebrivi Cuqebis xelSekruleba.“.59 

saqarTvelos uzenaesi sasamarTlos 2010 wlis 23 martis gadawyvetilebaSi saqmeze №as-
1058-1325-09 sakasacio sasamarTlom samoqalaqo kodeqsis 1473-e muxlTan dakavSirebiT 

ganmarta, rom `miTiTebuli normiT kanoni adgens wilTa gaTanabrebis wess, rac gulisx-

mobs memkvidreebis wilebis gansazRvrisas mSoblebis qonebidan mxolod gamoyofis sax-

iT miRebuli qonebis gaTvaliswinebas. am danawesis mizania, TanamemkvidreTa interesebis 

dacva samarTlianobis principiT da yvela memkvidrisaTvis Tanabari wilis mikuTvneba. 

amasTan, amave normiT zustad aris gansazRvruli normis regulacias daqvemdebarebuli 

qoneba - erT-erTi memkvidre SvilisaTvis mSoblis qonebidan gamoyofis saxiT gadacemu-

li qoneba. kasatoris argumentis sawinaaRmdegod, normis dispozicia ar iZleva imgvari 

ganmartebis saSualebas, rom wilTa gaTanabrebisaTvis samkvidro qonebas mieTvalos aseve 

saCuqrad gacemuli qonebac, Tundac Cuqebis xelSekruleba mSobelsa da Svils Soris 

iyos dadebuli. mSoblis mier SvilisaTvis Cuqebis saxiT qonebis gadacemasa da gamoyofis 

saxiT qonebis gadacemas Soris arsebiTi gansxvavebaa, rac qonebis mesakuTris - mSoblis 

nebaSia gamoxatuli, kerZod, pirvel SemTxvevaSi mSobeli (rogorc garigebis mxare) mx-
olod keTili nebisa da survilis safuZvelze Tavis qonebas usasyidlod gadascems Svils 

sakuTrebaSi, xolo meore SemTxvevaSi mSobeli winaswar, Tavis sicocxleSive gamouyofs 

da gadascems erT-erT Svils qonebis nawils samkvidro qonebidan da mSoblis (rogorc 

garigebis mxaris) neba qonebis garkveuli mizniT - samkvidro qonebidan winaswar wilis 

gamoyofis saxiT gadacemaSia. Sesabamisad, orive safuZvliT miRebul qonebasTan dakav-

SirebiT memkvidris uflebebsa da valdebulebebs samemkvidreo samarTali damoukide-

blad, sxvadasxva normebiT (samoqalaqo kodeqsis 1473-e da 1455-e muxlebi) awesrigebs.“.
sakonstitucio sasamarTlom 1473-e muxli mxolod prezumirebis nawilSi moiyvana ar-

gumentad, Tumca, aRiniSna, rom es ukanaskneli gansxvavdeboda sadavo normisgan, vinaidan 

am ukanasknelidan ar ikveTeboda mamkvidreblis neba, winaswar, sicocxleSive gadaeca 

samkvidros wili misi romelime SvilisTvis. Sesabamisad, ZiriTadi argumenti, ris gamoc 

sasamarTlom upiratesoba sakuTrebis uflebas mianiWa, mamkvidreblis nebis Tavisufleba 

iyo, romelze uaris TqmisTvis mxolod prezumfcia ar iyo sakmarisi. sxva SemTxvevaSi, 
SesaZloa sasamarTlos upiratesoba mieniWebina sadavo normis miznisTvis, kerZod ki, 
memkvidreTa wilebis samarTliani ganawilebis principis praqtikuli realizebisTvis da 

sadavo normis Tundac erTi normatiuli Sinaarsic ki ar ecno arakonstituciurad. 

4.3.6. sakonstitucio sasamarTlos gadawyvetilebis problemuri 
aspeqtebi

sasamarTlom arakonstituciurad miiCnia sadavo normis is Sinaarsi, romelic qonebis 

Cuqebis dros, naCuqari qonebis Rirebulebis samkvidro wilSi CaTvlis Taobaze mam-

kvidrebelis cxadad gamoxatuli nebis gareSe iTvaliswinebda memkvidrisTvis saCuqris 

saxiT gadacemuli qonebis Rirebulebis am memkvidris samkvidro wilSi CaTvlas. 
miuxedavad imisa, rom sakonstitucio sasamarTlos gadawyvetilebiT sakuTrebis 

59 sasamarTlos megobris mosazreba saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 
gadawyvetilebis saqmeze „xaTuna woworia saqarTvelos parlamentis winaaRmdeg“, avtorebi: qeTevan kvetenaZe, 
ani bukia, qeTi eleniZe.   
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ufleba da mamkvidreblis nebis Tavisufleba iqna daculi, sasamarTlos ar gauTvalis-

winebia, ras niSnavs mamkvidreblis cxadad gamoxatuli neba. 
sasamarTlom, erTi mxriv, Tavisufleba mianiWa mamkvidrebels, rom Tavad gansazRv-

ros, rogor gamoavlinos neba qonebis samkvidro qonebaSi arCaTvlis Taobaze, meore 

mxriv, ki gaurkvevlobaSi datova mamkvidrebeli da is memkvidreebi, romlebic mamkvidre-

blis sicocxleSi miiReben mis qonebas mxareTa Soris dadebuli xelSekrulebis safuZ-

velze. aRniSnuli praqtikis Camoyalibeba sakonstitucio sasamarTlom garkveulwilad 

sadavo normis subieqtebsa da saerTo sasamarTloebs miando. problemas ufro naTlad 

warmoaCens is sakiTxi, rom mamkvidrebeli ver gansazRvravs, qonebis Cuqebidan 5 wlis gan-

mavlobaSi xom ar gardaicvleba. norma martivi aRsaqmelia im SemTxvevaSi, Tu mamkvidreb-

els janmrTelobis mZime problemebi aqvs an sikvdilis pirasaa, ris gamoc misTvis arse-

biTi mniSvnelobis iqneba, Tavisi nebis pirdapir gamoxatva. sxva SemTxvevebSi ki, rTulia 

praqtikulad nebis gamovlena winaswar rogor unda SeZlos mamkvidrebelma, xolo msgavsi 

prezumfcia SesaZloa amoraluric ki iyos, radgan mamkvidrebeli am prezumfciis sawyis 

momentSi [Cuqebis xelSekrulebis gaformebisas xuTi wlis vadaSi] jer kidev cocxalia. 
kidev erT problemas vawydebiT im mimarTulebiT, rom sadavo normis arseboba ara-

iuristebis didma nawilma ar icis da TavianT qmedebebs ar ukavSireben sadavo nor-

miT gansazRvrul samarTlebriv danawess. Sesabamisad, Tu mamkvidrebelma da memkvidrem 

iuristTan ar gaiares konsultacia an sxva gziT ar gaiges am mowesrigebis Sesaxeb, mam-
kvidrebelma Tavisi ufleba, gamoavlinos neba, memkvidrisTvis saCuqris saxiT gadacemu-

li qonebis Rirebuleba CaiTvalos am memkvidris samkvidro wilSi, SesaZloa verc gamoi-

yenos. am kuTxiT sainteresoa savaldebulo wilis miRebaze uflebamosili subieqtebis 

dacvis sakiTxi. 
sadavo normis zemoaRniSnuli normatiuli Sinaarsis arakonstituciurad cnobis Sem-

dgom mamkvidrebels SesaZlebloba eZleva Tundac gardacvalebamde 5 wliT adre mTeli 

Tavisi qoneba gadasces romelime pirveli rigis kanonismier memkvidres, magaliTad, mx-
olod erT Svils da danarCeni Svilebi an savaldebulo wilis moTxovnaze uflebamosili 

pirebi datovos qonebis gareSe, gamomdinare iqidan, rom samkvidros gaxsnis dros samk-

vdro qoneba realurad aRar iarsebs, romlis ganawilebac pirvel etaze pirveli rigis 

memkvidreebs Soris unda momxdariyo. 
Sesabamisad, anderZis dros bevrad kargad arian daculebi sxva Tanamemkvidreebi, 

vidre maSin, rodesac mamkvidrebeli sicocxleSive aCuqebs an sxvagvari safuZvliT gadas-

cems Tavis qonebas erT-erT Tavis memkvidres. amiT mas eZleva SesaZlebloba, mxolod erT, 
romelime memkvidres gadasces Tavisi qoneba da sxva, am memkvidris Tanamemkvidreebi kano-

niT datovos samkvidro qonebis gareSe. am nawilSi SeiZleba miCneul iqnas, rom pirs Tav-

ad aqvs gardacvalebamde Tavisi sakuTrebis gankargvis Tavisufleba da Sesabamisad, masSi 
veravin Caereva, Tumca, am SemTxvevaSic kerZo da sajaro interesebis balansia dasacavi. 

dauSvebelia mamkvidreblis iZuleba, Tumca, saqarTvelos samoqalaqo kodeqsi adgens 

savaldebulo wilis moTxovnis uflebis warmoSobis moments, romelic warmoiSoba sam-

kvidros gaxsnis momentidan.60 unda iTqvas, rom miuxedavad am gadawyvetilebis sikeTee-

bisa, rac upirveles yovlisa, nebis TavisuflebisTvis upiratesobis miniWebaSi gamoix.

ta, ikveTeba garkveuli problematuri sakiTxebic, romelTa ganviTarebasac momavali 

sasamarTlo praqtika aCvenebs. saerTo sasamarTloebis sistemis gadatvirTuloba ki da-

vis alternatiuli gadawyvetis saSualebebis ualternativo mniSvnelobaze dagvafiqrebs.

60 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 26/06/1997, 1372-e muxli.
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5. sakonstitucio sasamarTlos gadawyvetilebaSi gamoyenebuli 
sasamarTlo gadawyvetilebebi

saqarTvelos sakonstitucio sasamarTlom gansaxilvel saqmesTan dakavSirebiT ganix.

la da calkeul sakiTxs daukavSira sxvadasxva gadawyvetileba, romelTa dasaxelebis 

aucilebloba61 garkveulwilad sadavo normis SinaarsSi mdgomareobda,62 radgan mxareebi 

TavianTi poziciis dasasabuTeblad aseve iSveliebdnen saqarTvelos sakonstitucio sa-

samarTlos calkeul gadawyvetilebebs. 
amgvari miTiTeba ar aris uCveulo, Tumca, sagulisxmoa maTi miTiTebis miznebis gami-

jvna mxareTa realuri interesisgan, sadac sasamarTlos sakiTxis Sesafaseblad far-

To diskrecia eniWeba. gasaTvaliswinebelia saqarTvelos uzenaesi sasamarTlos erTg-

varovani praqtikac. Sesabamisad, imisTvis rom sakonstitucio sasamarTlos gansaxilvel 

saqmeze sworad ganesazRvra samarTalwarmoebis konstituciur-samarTlebrivi zogadi 

standarti,63 mas unda moexmo is gadawyvetilebebi, romelTa Sinaarss mimdinare, gansax-
ilvel gadawyvetilebas daukavSirebda da gaakeTebda mijnas adreuli gadawyvetilebebis 

samarTlebriv dasabuTebasTan dakavSirebiT. 
saqarTvelos sakonstitucio sasamarTlom gadawyvetilebis samotivacio nawilSi sx-

vadasxva safuZvliTa da mizniT ganix.la Semdegi gadawyvetilebebi:
1. sakuTrebis uflebiT daculi sfero:

• saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawyvetile-

ba saqmeze „daniis moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg“;

• saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gad-

awyvetileba saqmeze „saqarTvelos moqalaqeebi – daviT jimSeleiSvili, tariel 

gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg“.

2. sadavo normis Sinaarsisa da mosarCelis uflebis SezRudvis identificireba:

• saqarTvelos sakonstitucio sasamarTlos 2015 wlis 4 martis №1/2/552 gadawyvetile-

ba saqmeze „ss „liberTi banki“ saqarTvelos parlamentis winaaRmdeg“ ;

• saqarTvelos uzenaesi sasamarTlos 2010 wlis 23 martis №as-1058-1325-09 gad-

awyvetileba.

3.uflebis SezRudvis gamarTleba:

• saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gad-

awyvetileba saqmeze „saqarTvelos moqalaqeebi _ daviT jimSeleiSvili, tariel 

gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg“;

• saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis №2/1-370,382,390,402,405 

gadawyvetileba saqmeze „saqarTvelos moqalaqeebi − zaur elaSvili, suliko maSia, 

rusudan gogia da sxvebi da saqarTvelos saxalxo damcveli saqarTvelos parlamen-

tis winaaRmdeg“;

• saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gad-

awyvetileba saqmeze „daniis moqalaqe heike qronqvisti saqarTvelos parlamentis 

winaaRmdeg“.

61 Sead. qiuzi t., SedarebiTi samarTlis mniSvneloba saqarTvelosTvis, Jurn. „SedarebiTi samarTlis qar-

Tul-germanuli Jurnali“, №2, 2019, 5-6.

62 ix. sirdaZe l., uZrav nivTze sakuTrebis mopoveba uflebamosili da arauflebamosili pirisgan, Jurn. „Se-
darebiTi samarTlis qarTul-germanuli Jurnali“, №2, 2019, 48, 52-53. 

63 Sead. kartozia m., alafiSvili l., sakuTrebis uflebis dacvis uzrunvelyofa gadasaxadebisa da sxva gadasax-

delebis dawesebisas, statiebis krebuli: adamianis uflebaTa dacva da saxelmwifos valdebulebebi, k. korke-

lia (red.), Tb., 2019, 99-100. 
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 2.1. sajaro legitimuri mizani:

• saqarTvelos sakonstitucio sasamarTlos 2013 wlis 11 ivnisis №1/3/534 gad-

awyvetileba saqmeze „saqarTvelos moqalaqe tristan mamagulaSvili saqarTvelos 

parlamentis winaaRmdeg“.

2.2. gamosadegoba:

• saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 maisis №3/3/600 gadawyvetile-

ba saqmeze „saqarTvelos moqalaqe kaxa kukava saqarTvelos parlamentis winaaRmdeg“.

2.3 aucilebloba:

• saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gad-

awyvetileba saqmeze „saqarTvelos moqalaqe nodar dvali saqarTvelos parlamentis 

winaaRmdeg“.

2.4. proporciuloba viwro gagebiT:

• saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gad-

awyvetileba saqmeze „saqarTvelos moqalaqe nodar dvali saqarTvelos parlamentis 

winaaRmdeg“;

• saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis №2/1-370,382,390,402,405 

gadawyvetileba saqmeze „saqarTvelos moqalaqeebi - zaur elaSvili, suliko maSia, 

rusudan gogia da sxvebi da saqarTvelos saxalxo damcveli saqarTvelos parlamen-

tis winaaRmdeg“;

• saqarTvelos sakonstitucio sasamarTlos 2019 wlis 28 maisis №2/2/867 gadawyvetile-

ba saqmeze „remzi SaraZe saqarTvelos iusticiis ministris winaaRmdeg“;

• saqarTvelos uzenaesi sasamarTlos 2010 wlis 23 martis №as-1058-1325-09 gad-

awyvetileba.

gadawyvetilebebis Sinaarsis moxmoba SesaZloa sxvadasxva mizniT yofiliyo gan-

pirobebuli, Tumca, maTi funqciuri datvirTva sadavo normis konstituciurobis 

sakiTxTan dakavSirebiT qmnida zogad farglebs, romelSic sasamarTlos SeeZlo aReqva 

da daenaxa sakuTrebisa da memkvidreobis uflebis konstituciuri anarekli.64 

6. germaniis samoqalaqo kodeqsis normebis Sedareba da 
gadawyvetilebebis mimoxilva

6.1. kanonmdeblis neba

germaniis samoqalaqo kodeqsis msgavsi normebis Sedarebis sakiTxisTvis kvlevis 

miznebisTvis upirvelesad ganxiluli iqneba gadawyvetilebis sadavo normis msgavsi ram-

denime samarTlis norma. sainteresoa, iTvaliswinebs Tu ara germaniis samoqalaqo kode-

qsi mamkvidreblis mier gaCuqebuli qonebis samkvidro masaSi CaTvlis SesaZleblobebs da 

ra formiT regulirdeba mamkvidreblis neba am ukanasknelis gardacvalebamde qonebis 

samoqalaqo brunvaSi CarTvasTan dakavSirebiT, SemdgomSi sxvadasxva samarTlebrivi for-

miT fizikur pirze [erTi rigis kanonismier memkvidreTagan romelime memkvidreze] gad-

acemis kuTxiT.65

64  saqarTvelos sakonstitucio sasamarTlos 2020 wlis 29 dekembris №2/3/1337 gadawyvetileba „xaTuna wowo-

ria saqarTvelos parlamentis winaaRmdeg“, II-32.

65 germaniis samoqalaqo kodeqsis normaTa moZiebisTvis gamoyenebulia Semdegi saxelmZRvanelo: qarTul enaze 
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kanonmdeblis pozicia sxvadasxva mizniT SeiZleba iyos nakarnaxevi. kanonmdeblis mier 

ganxorcielebuli moqmedebis umTavres daniSnulebas sakuTrebis uflebis ara mxolod 

samarTlebrivi, aramed socialur urTierTobebSi realuri da yvelasTvis aRqmadi for-

miT warmoCena warmoadgens.66 ufleba, romelic ar iqneba fiqcia da mas eqneba realuri 

maxasiaTeblebi. swored amitom kanonmdeblis poziciaa, rom samkvidro masaSi Semavali 

qoneba sakuTrebis uflebis fiqciad ar iqnes miCneuli da ar ganikargos calkeul pir-

Ta Warbi [SemdgomSi SesaZlo aramarTlzomieri] interesis gaTvaliswinebiT da piriqiT, 
Cuqebis namdvili xelSekrulebis safuZvelze ar daknindes misi samarTlebrivi datvirT-

va da mosalodneli samarTlebrivi Sedegebi. 
germaniis samoqalaqo kodeqsSi Cuqebis Sedegad gacemuli qonebis samarTlebrivi reg-

ulirebis sakiTxi ufro metad formaluri da konkretulad gansazRvrulia, raTa sam-

kvidro masaSi Semavali qoneba mxolod Cuqebis safuZvelze mamkvidreblis memkvidreTa 

[STamomavalTa] an sxva mesame pirTa damoukidebel sakuTrebad ar iqces, rac TavisTavad 

gulisxmobs imas, rom es qoneba momavalSi aRar iqneba samkvidro masis Semadgeneli naw-

ili. samarTlebrivi riskebisa da safrTxeebis gasaneitraleblad germanelma kanonmde-

belma daadgina mamkvidreblis mier Tavisi ojaxis wevrisTvis da mesame pirisadmi CuqebiT 

gadacemuli qonebis samarTlebrivi regulirebis gvarovnuloba.67 es sakiTxi garkveul-

wilad savaldebulo wilis institutTan aris dakavSirebuli, romelSic mkafiod aris 

gamokveTili mxolod da mxolod kanonismier memkvidreTa sakuTrebiTi da memkvidrobiTi 

interesi.68 iuridiuli interesis dayofadobas safuZvlad udevs samarTlis normaTa sim-

ravle.
memkvidreobiTi samarTlis normebis regulirebis TvalsazrisiT sagulisxmoa Cuqebis 

xelSekrulebis samarTlebrivi datvirTva uSualod savaldebulo wilis uflebis mqone 

piris uflebis dacvisa da qmedebaTa ganxorcielebis miznebisTvis. 
germanuli samarTlis es daTqmebi icavs samkvidro qonebas da uzrunvelyofs misi 

Semadgeneli qonebrivi sikeTeebis samarTlebriv datvirTvas samkvidro masis efeqtu-

ri regulirebis formiT.69 Tumca, Cuqebis xelSekrulebis moqmedebisas aseve icavs xe-

lSekrulebis orive mxares da sxva mesame pirTa interess, magram gansxvavebebi qarTul 

samarTalTan mimarTebiT SesaZloa socialuri mdgomareobisa da zogad-samarTlebrivi 

realobis sxvadasxvaobaSi veZioT. 
qarTul realobaSi yofiTi urTierTobebis masStabi gansxvavdeba germanuli model-

isgan. amitom, samarTlis norma ver SeboWavs fizikur pirebs im maxasiaTeblebiT, rom-

lebsac germanul samarTalSi SesaZloa farTo gamoxmaureba da damokidebuleba hqondes70 

sagulisxmoa gansaxilveli sakiTxis sistemSedarebiTi xasiaTi qarTul da germanul 

TargmnisTvis - WeWelaSvili z. (mTargm., red.), germaniis samoqalaqo kodeqsi (BGB) (2010 wlis 1 martis mdgo-

mareobiT), Tb., 2010, <hƩ p://www.library.court.ge/upload/giz2011-ge-bgb.pdf> [14.09.2021]; inglisur enaze TargmnisT-

vis - vebgverdi, German Civil Code (BGB), <hƩ ps://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html> [14.09.2021]. 
damatebiT ix. danarTi.

66 ix. Thiel F., “Property entails obligaƟ ons” : Land and Property Law in Germany – Past, Present, and Future, 2013, 79.

67 Sead. Beznoska M., Hentze T., Stockhausen M., The Inheritance and GiŌ  Tax in Germany - Reform PotenƟ als for Tax Revenue, Effi  cien-
cy and DistribuƟ on, German Economic InsƟ tute, 2020, 7-8.

68 ix. Königer S., The German Inheritance and GiŌ  Tax, American Bar AssociaƟ on, 2018, 15-17.

69 Weiss M., The Infl uence of ECJ Case Law on the German Inheritance and GiŌ  Tax Act, IBFD, 2017, 449-450.

70 Sead. Worldwide Estate and Inheritance Tax Guide, EY Private Client Services Network, 2020, 139-140. <hƩ ps://assets.ey.com/con-
tent/dam/ey-sites/ey-com/en_gl/topics/tax/tax-pdfs/ey-world-estate-and-inheritance-tax-guide.pdf?ĩ clid=IwAR05dlHDdq6KnFkLw-
3ShasEJx7XpVCD0KtWFkFJQjS7-MZMBoXVqvsRnCVE> [14.09.2021].

irakli leoniZe, cira jananaSvili



293

kerZo  samarTlis  mimoxilva 

samarTalSi, realuri interesebisa da gamowvevebis regulirebis sakanonmdeblo stand-

arti da aseve, samarTlis normis moqmedebis istoria, maT Soris, sasamarTlo praqtika.

6.2. sasamarTlo praqtika

pirveli senatis 1962 wlis gadawyvetilebaSi saqmeze „1 BvL 16/60“ sasamarTlom miuTi-

Ta,71 rom „sakuTreba yvelaze mniSvnelovani samarTlebrivi institutia kerZo qonebrivi 

sferoebis gasamijnad. Sesabamisad igi saWiroebs gansakuTrebuli struqturis Camoyal-

ibebas samarTlebrivi sistemis farglebSi.“.72 saqmis ganmxilvelma sasamarTlom ganmarta 

da ganaviTara erTgvarovani damokidebuleba Semdeg sakiTxTan dakavSirebiT: „nebismieri 

kanonis normebi ama Tu im cnebis Sinaarssa da SezRudvebTan dakavSirebiT kerZo sakuTre-

bis sasargeblod unda iTvaliswinebdes im Rirebulebebs, romlebic safuZvlad udevs 

germaniis ZiriTad kanons da aseve unda Seesabamebodes konstituciis sxva normebs.“.73

pirveli senatis 1967 wlis 12 ianvris ganCinebaSi saqmeze „1 BvR 169/63“ sasamarTlom 

ganmarta, rom „sakuTreba warmoSobs ara mxolod valdebulebebs, aramed imasac, rom misi 

gamoyeneba unda emsaxurebodes sayovelTao keTildReobas.“.74 am sakiTxis mimarTeba saqa-

rTvelos sakonstitucio sasamarTlos ganxilul gadawyvetilebaSi warmoSobs sxvadasxva 

valdebulebis Sedarebis SesaZleblobasa da Sedegobriv konkurencias im daTqmiT, rom am 

samarTalurTierTobebis sagani mxolod da mxolod erTi / saerTo uZravi nivTia [qone-

brivi sikeTe] da am mimarTebisas iqmneba valdebulebaTa erTgvari kolizia sakuTrebis 

uflebis WrilSi. qonebis SezRuduli xasiaTi da masze warmoSobili interesi dRis wes-

rigSi ayenebs kanonismier memkvidreTa uflebrivi datvirTvis sakiTxs.
pirveli senatis 1979 wlis 12 ivnisis ganCinebaSi saqmeze „1 BvL 19/76“ sasamarTlom 

gaakeTa daTqma, rom uflebebisa da valdebulebebis sakanonmdeblo doneze Camoyalibeba 

„axdens iseTi obieqtur-samarTlebrivi wesebis normirebas, romlebic kanonis amoqmedeb-

iT samomavlod gansazRvravs sakuTrebis uflebis Sinaarss.“.75 saqarTvelos sakonsti-

tucio sasamarTlos aRniSnul gadawyvetilebaSi gamoikveTa damokidebulebiTi mimarTeba, 
kerZod, sadavo norma saqarTvelos samoqalaqo kodeqsSi kanonmdebelma daadgina, xolo 

saqarTvelos sakonstitucio sasamarTlom ki misi sadavo normatiuli Sinaarsi / nawili 

arakonstituciurad miiCnia. e.i. obieqtur-samarTlebrivi wesebis normirebis procesSi 

SesaZloa Seicvalos normis Sinaarsi, magram am Sinaarsis cvlilebis mizani da Sedegi ise-

Tive sasikeTo unda iyos, rogoric sakuTrebis obieqtis miRebiT damdgari keTildReoba 

kanonismieri memkvidrisTvis, SemdgomSi mesakuTrisTvis da ara mxolod. 
sakonstitucio mosarCelis mier CuqebiT miRebuli uZravi qoneba saqarTvelos sa-

konstitucio sasamarTlom ganixila, erTi mxriv, rogorc samkvidro masis Semadgeneli 

71 SeniSvna: am nawilSi SemoTavazebulia germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebe-

bi, romelTa ganxilvis miznobrioba saqarTvelos sakonstitucio sasamarTlos ganxiluli gadawyvetilebis 

sistemSedarebiTi aRqmis sakiTxs miemarTeba. 

72 wignSi: iurgen Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011, 249, <hƩ p://
lawlibrary.info/ge/books/giz2011-ge-BVerfGE.pdf> [14.09.2021].

73  iqve. citirebulia: BVerfGE 1, 264 [276]; 4, 219 [240]. 

74 iurgen Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011, 252, <hƩ p://lawlibrary.
info/ge/books/giz2011-ge-BVerfGE.pdf> [14.09.2021].

75 iqve, 257. 
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qonebrivi sikeTe - uZravi qoneba / mxareTa interesis sagani da meore mxriv, mxolod da 

mxolod Cuqebis xelSekrulebis sagani da gamijna am or mimarTebas Soris kanonismier 

memkvidreTa da Cuqebis xelSekrulebis mxareTa interesTa konfliqtis mniSvneloba.
gadawyvetilebaSi BVerfGE 42, 20 [30] sakiTxi, Tu ra samarTlebrivi kavSiri SeiZleba 

hqondes mesakuTres sakuTrebis obieqtTan „gamomdinareobs sakuTrebasTan dakavSirebu-

li sakiTxebis momwesrigebeli da ganmsazRvreli, aRniSnul dros moqmedi yvela normis 

erTobliobidan.“.76 meore mxriv, sasamarTlom gansazRvra am ganmartebis sapirispiro kom-

ponenti - „Tu am normebis safuZvelze gamovlindeba, rom mesakuTres ar aqvs esa Tu is 

uflebamosileba, maSin aRniSnuli ufleba ar igulisxmeba misi sakuTrebis uflebaSi.“.77 
uflebebis gamoricxvis sakiTxs sasamarTlo kanonmdeblis pasuxismgeblobis sagnad miiC-

nevs da azustebs, rom es sakanonmdeblo meTodikisa da teqnikis sakiTxia.78

Sedarebisas aRsaniSnavia is faqti, rom germanul samarTalSi sakuTrebis uflebis 

obieqti qonebrivi sikeTis aRqma da gaazreba miuxedavad saxelmwifo politikuri sistemis 

cvlilebisa mainc iyo kerZo sakuTrebis ideaze dafuZnebuli.79 qarTul samarTalSi mx-

olod bolo 30 wlis ganmavlobaSi gaxda praqtikulad SesaZlebeli konstituciur do-

neze kerZo sakuTrebis sferos gamoyofa. amitom, praqtikuli cnobierebis TvalsazrisiT 

sakanonmdeblo teqnikisa da meTodikis doneze SesaZloa gamoikveTos sistemuri acden-

ebi, rogorc ara cdomileba raime sakiTxis mimarT, aramed, rogorc drosa da sivrceSi 

gansxvavebuli mimdinareobis mqone procesi, Sedegi da upiratesoba.
Cuqeba realuri xelSekrulebaa, mxareTa mxolod SeTanxmeba araa sakmarisi Cuqebi-

sTvis da aucilebelia saCuqris realurad gadacema dasaCuqrebulisTvis - im fonze, 
rodesac Cuqeba calmxrivi miRebasavaldebulo garigebaa. swored am momentidan unda 

CaiTvalos Cuqeba dadebulad. kanonmdebeli uZravi qonebis Cuqebis xelSekrulebis 

dadebulad miCnevisaTvis sakmarisad ar Tvlis mxolod mxareTa SeTanxmebas da aucileb-

lad miiCnevs sakuTrebis uflebis sajaro reestrSi registracias. sainteresoa saqarTve-

los samoqalaqo kodeqsis 1473-e muxlis Sinaarsi da misi mimarTeba 1455-e muxlTan. aseve, 
isic rom sasamarTlom ara norma, aramed misi Sinaarsis nawili cno arakonstituciurad.80 

7. daskvna

sakonstitucio mosarCelisa da sxva kidev erTi pirveli rigis kanonismieri memkvid-

ris sakuTrebisa da memkvidreobis ufleba warmoadgens am pirebis SesaZleblobas, is-
argeblon im materialuri sikeTiT, rac memkvidreebs sakuTrebis konstituciurma ufle-

bam mianiWa.81 ganxiluli gadawyvetileba warmoaCens sakuTrebis uflebis ganxorcielebis 

sxvadasxvaobas moqalaqeTa socialuri Tanacxovrebis pirobebSi, romelic SemdgomSi 

76 iqve, 270. 

77 iqve. 

78 Sead. Schinke C., Inheritance in Germany 1911 to 2009: A Mortality MulƟ plier Approach, Paris School of Economics, Public Policy 
and Development Program, 2012, 31-32.

79 ix. Basic Law for the Federal Republic of Germany, ArƟ cle 14 [Property – Inheritance – ExpropriaƟ on]. 

80 Sead. saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 26/06/1997, me-9 muxli.

81 Sead. zoiZe b., sakuTrebis uflebis evolucia qarTul samarTalSi, ivane javaxiSvilis saxelobis Tbilisis 

saxelmwifo universitetisa (Tsu) da maqs plankis saxelobis sazRvargareTis qveynebisa da saerTaSoriso kerZo 

samarTlis institutis erToblivi konferenciis masalebis krebuli: „sakuTreba da samarTlebrivi stabiluro-

ba: sakuTrebis cnebis transformacia“, Tb., 2015, 112.
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kerZo  samarTlis  mimoxilva 

sasamarTlo davis saxes iZens. amitom, ganxiluli gadawyvetileba aRmofxvris sadavo 

normis aracxad normatiul Sinaarss, Semdegi mizniT: sakonstitucio sasamarTlom, rom 

daadginos samarTlebrivi Sedegi saqmeze da samomavlod gantvirTos saerTo sasamarT-

loebi am normasTan dakavSirebuli davebisgan.
uflebis ganxorcieleba erTi rigis kanonismieri memkvidreebis mier Sesabamisi qmede-

bebis ganxorcielebis Tanmimdevrobas saWiroebs.82 aRniSnuli SesaZlebloba dakavSire-

bulia memkvidris nebasTan - miiRos an ar miiRos samkvidro, romelic samarTlis normis 

arasaTanado formiT ganmartebam ar unda gamoricxos samemkvidreo-samarTlebrivi urT-

ierTobidan. aseve, naTlad unda ganimartos mamkvidreblis neba daadginos qonebis gada-

cemis kanonSesabamisi saSualebebi uSualod sicocxlis ganmavlobaSi an Semdgom.83 
saqarTvelos sakonstitucio sasamarTlom daakmayofila mosarCelis, moqalaqe xa-

Tuna woworias konstituciuri sarCeli da arakonstituciurad cno saqarTvelos samo-

qalaqo kodeqsis 1455-e muxlis is normatiuli Sinaarsi, romelic qonebis Cuqebis dros, 
naCuqari qonebis Rirebulebis samkvidro wilSi CaTvlis Taobaze mamkvidrebelis cxa-

dad gamoxatuli nebis gareSe iTvaliswinebda memkvidrisTvis saCuqris saxiT gadacemuli 

qonebis Rirebulebis am memkvidris samkvidro wilSi CaTvlas saqarTvelos konstituciis 

me-19 muxlis pirvel da me-2 punqtebTan mimarTebiT. miRebuli gadawyvetilebiT dadg-

inda is gansazRvreba, romelic naklebad zRudavs kanonismier memkvidres da icavs mas 

sxva kanonismier memkvidreTa moWarbebuli qonebrivi interesisgan. sadavo normis mizani 

da funqcia memkvidreobiT samarTalSi mamkvidreblis ramdenime memkvidris interesis 

Tanabari dacvis motiviT iyo ganpirobebuli.84 Sesabamisad, calkeuli norma ukanonod ar 

unda zRudavdes kanonismieri memkvidris iuridiul interess, isargeblos im uflebiT, 
SemdgomSi sikeTiT, romelic mas mamkvidreblisgan mieniWa. 

 saqarTvelos samoqalaqo kodeqsis 1455-e muxlis ganxilvisas gamoikveTa pozicia, 
rom am urTierTobis garkveuli vadiT gansazRvreba ganapirobebs samarTlebriv Sedegebs 

mamkvidreblis gardacvalebis Semdeg, samkvidrodan wilis misaRebad. sakiTxi gansakuTre-

biT problemuria saerTo sasamarTloebis saqmiswarmoebis mimdinareobisas, xolo saqa-

rTvelos sakonstitucio sasamarTlos mier sadavo normis normatiuli Sinaarsis arakon-

stituciurad cnobis TvalTaxedva qmnis garkveul molodins memkvidreobiTi samarTlis 

normebis cvlilebis dasaSvebobis Sesaxeb. SesaZloa iTqvas, rom sakonstitucio sasamarT-

lom romis samarTlis principi: vinc qonebas TavisTvis iZens, memkvidreebisTvisac iZens / 

Qui providet sibi, providet heredibus - gansxvavebuli interpretaciiT ganmarta. 85

82 saqarTvelos uzenaesi sasamarTlos erovnuli sasamarTlo praqtikis Seswavlisa da ganzogadebis ganyofile-

ba, samoqalaqo saqmeebze gamocemuli krebuli: memkvidreobiTi samarTali, №1, 2018, 100-101.

83 Sead. Sengelia r., axvlediani z., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari: saojaxo samar-

Tali. memkvidreobis samarTali. samoqalaqo kodeqsis gardamavali da daskvniTi debulebani, wigni mexuTe, Tb., 
2000, 493.

84 Sead. Sengelia r., Sengelia e., memkvidreobis samarTali (Teoria da praqtika), me-2 gamoc., Tb., 2011, 169-170.

85 miTiTebulia wignSi: nadareiSvili g., romis samoqalaqo samarTali, me-2 gamoc., Tb., 2005, 183.
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danarTi

saqarTvelos samoqalaqo kodeqsi

Tanrigi samarTlis normis 

dasaxeleba

samarTlis normis normatiuli Sinaarsi

1378 savaldebulo wilis gazr-

da gaCuqebuli nivTis xar-

jze

„Tu mamkvidrebelma aCuqa nivTi mesame pirs, maSin saval-

debulo wilze uflebis mqone pirs SeuZlia moiTxovos 

misi Sevseba im TanxiT, romliTac gaizrdeba misi saval-

debulo wili, Tuki gaCuqebuli nivTi samkvidroSi Seva. 

saCuqari angariSSi ar CaiTvleba, Tu samkvidros gaxsnis 

droisaTvis saCuqris gadacemidan aTi welia gasuli.“.

1455 saCuqris CaTvla memkvid-

ris wilSi

„samkvidros gayofisas TiToeuli memkvidris wilSi CaiT-

vleba im qonebis Rirebuleba, romelic man saCuqris saxiT 

miiRo mamkvidreblisagan samkvidros gaxsnamde xuTi wlis 

ganmavlobaSi.“.

(Zaladakargulad iqna cnobili 1455-e muxlis is norma-

tiuli Sinaarsi, romelic qonebis Cuqebis dros, naCuqari 

qonebis Rirebulebis samkvidro wilSi CaTvlis Taobaze 

mamkvidrebelis cxadad gamoxatuli nebis gareSe iTvalis-

winebs memkvidrisTvis saCuqris saxiT gadacemuli qonebis 

Rirebulebis am memkvidris samkvidro wilSi CaTvlas).

1473 wilis gaTanabreba „memkvidreebi, romlebic mowveulni iqnebian samkvidros 

misaRebad, valdebulni arian wilTa gaTanabrebisaTvis 

gayofamde samkvidros miaTvalon yovelive is, rac maT 

miiRes mamkvidreblisagan mis sicocxleSi mSoblebis qo-

nebidan gamoyofis saxiT, Tu mamkvidrebels sxva ram ar 

daudgenia.“.

1477 samarTliani ganawilebis 

moTxovna

„gaweuli momsaxurebisa da samkvidros moculobis mixed-

viT gaTanabreba unda moxdes samarTlianad.“.

„samkvidros gayofisas gaTanabrebis Tanxa gamoakldeba 

samkvidros saerTo Tanxas da miemateba im Tanamemkvidris 

wils, romelsac gaTanabrebis moTxovnis ufleba aqvs.“.
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kerZo  samarTlis  mimoxilva 

germaniis samoqalaqo kodeqsi

Tanrigi samarTlis normis 

dasaxeleba

samarTlis normis normatiuli Sinaarsi

2050 STamomavlebis rogorc 

kanoniT memkvidreebis 

wilTa gaTanabrebis val-

debuleba 1

1. „STamomavlebi, romlebic samkvidros misaRebad moiwve-

vian kanoniT memkvidreebis saxiT, valdebulni arian, erT-

maneTs Soris samkvidro qonebis gayofisas gaTvaliswinon 

is, rac maT mamkvidreblis sicocxleSi am ukanasknelisagan 

miiRes gamoyofili aqtivis saxiT, Tu mamkvidrebelma qone-

bis gadacemisas sxva wesi ar daadgina.“.

2. „subsidiebi, romlebic gaica maTi Semosavlebis saxiT ga-

moyenebis mizniT, iseve rogorc profesiuli ganaTlebis 

miRebaze gaweuli xarjebi eqvemdebareba gaTanabrebas im 

SemTxvevaSi, Tu isini aRemateboda im odenobas, rac Seesa-

bame- boda mamkvidreblis qonebriv mdgomareobas.“.

3. „cocxal pirTa Soris sxva qonebrivi gadacemebi eqvemde-

bareba gaTanabrebas, Tu mamkvidrebelma qonebis gadacemi-

sas daadgina wilTa gaTanabrebis wesi.“.

2051 wilTa gaTanabrebis val-

debuleba im SemTxvevaSi, 

rodesac saxeze aRar aris

STamomavali 2

1. „Tu samkvidros gaxsnamde an gaxsnis Semdeg saxeze aRar 

aris STamomavali, romelic memkvidris msgavsad val-

debuli iqneboda wilTa gaTanabrebaze, maSin misTvis 

ganxorcielebuli qonebrivi gadacemebis Sedegad wilTa 

gaTanabrebaze valdebulia is STamomavali, romelic ika-

vebs mis adgils.“.

2. „Tu mamkvidrebelma im STamomavals, romelic saxeze 

aRar aris, dauniSna saTadarigo memkvidre, maSin saeWvo-

bisas ivaraudeba, rom es ukanaskneli ar miiRebs imaze 

mets, vidre miiRebda STamomavali wilTa gaTanabrebis 

valdebulebis gaTvaliswinebiT.“.

2315 qonebrivi gadacemebis 

savaldebulo wilis anga-

riSSi CaTvla 3

1. „savaldebulo wilis miRebaze uflebamosilma pirma an-

gariSSi unda CaTvalos is qoneba, rac mas miecema mamkvi-

dreblisagan cocxal pirTa Soris garigebiT im daTqmiT, 

rom igi unda CaiTvalos savaldebulo wilis angariSSi.“. 

2. „savaldebulo wilis gaangariSebisas gadacemuli qone-

bis Rirebuleba emateba samkvidro qonebas. Rirebuleba ga-

nisazRvreba qonebis gadacemis momentisaTvis.“.

3. „Tu savaldebulo wilis miRebaze uflebamosili piri 

warmoadgens mamkvidreblis STamomavals, maSin Sesabami-

sad gamoiyeneba §2051 1-li nawilis norma.“.
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2325 savaldebulo wil-

ze damatebis moTxovnis 

ufleba naCuqrobebis 

SemTxvevaSi 4

1. „Tu mamkvidrebelma mesame piris mimarT ganaxorciela Cu-

qeba, maSin savaldebulo wilis miRebaze uflebamosil pirs 

SeuZlia savaldebulo wilze damatebis saxiT moiTxovos 

Tanxis is odenoba, romliTac savaldebulo wili izrdeba na-

Cuqari sagnis samkvidro qonebisaTvis damatebiT.“.

2. „moxmarebadi nivTi fasdeba im RirebulebiT, romelic 

mas hqonda Cuqebis momentSi. sxva sagani fasdeba im Rire-

bulebiT, romelic mas aqvs samkvidros gaxsnis momentSi; 

Tu mas Cuqebis momentSi hqonda ufro naklebi Rirebuleba, 

maSin mxedvelobaSi miiReba mxolod es ukanaskneli.“.

3. „Cuqeba mxedvelobaSi ar miiReba, Tu samkvidros gaxsnis 

droisaTvis naCuqaris sagnis gadacemis Semdeg gasulia aTi 

weli; Tu adgili aqvs Cuqebas mamkvidreblis meuRlis mi-

marT, maSin vadis dena ar iwyeba qorwinebis Sewyvetamde.“.

2327

 

dasaCuqrebuli savaldebu-

lo wilis miRebaze ufle-

bamosili piri 5

1. „Tu savaldebulo wilis miRebaze uflebamosilma pir-

ma mamkvidreblisagan miiRo saCuqari, maSin es ukanaskneli 

_ iseve rogorc mesame pirisaTvis gadacemuli saCuqari _ 

unda daematos samkvidro qonebas da erTdroulad CaiT-

valos misi savaldebulo wilis damatebis angariSSi. §2315 

Tanaxmad angariSSi CasaTvleli saCuqari CaiTvleba saval-

debulo wilisa da damatebis saerTo Tanxis angariSSi.“.

2. „Tu savaldebulo wilis miRebaze uflebamosili piri 

mamkvidreblis STamomavalia, maSin Sesabamisad gamoiyene-

ba §2051 1-li nawilis norma.“.

2329 dasaCuqrebulis mimarT 

moTxovnis ufleba 6

1. „ramdenadac memkvidres ar evaleba savaldebulo wilis 

damateba, savaldebulo wilis miRebaze uflebamosil pirs 

nakluli Tanxis anazRaurebis mizniT SeuZlia usafuZvlo 

gamdidrebis Sesaxeb normebis Tanaxmad dasaCuqrebulisa-

gan moiTxovos saCuqris dabruneba. Tu savaldebulo wi-

lis miRebaze uflebamosili piri warmoadgens erTaderT 

memkvidres, maSin analogiuri ufleba ekuTvnis mas.“.

2. „dasaCuqrebuls SeuZlia Tavidan aicilos saCuqris da-

bruneba nakluli Tanxis gadaxdiT.“.

3. „ramdenime dasaCuqrebulidan ufro adre dasaCuqrebu-

li pasuxs agebs mxolod imdenad, ramdenadac mogvianebiT 

dasaCuqrebuli ar aris gadaxdaze valdebuli.“ 

2330

naCuqrobebi zrdilobi-

saTvis 7

_ „§§2325-2329 normebi ar gamoiyeneba im naCuqrobebis mi-

marT, romlebic Seesabameba moralur valdebulebas an ga-

keTda zrdilobisaTvis.“

2385 msgavsi xelSekrulebebis 

momwesrigebeli normebis 

gamoyeneba 8

_ „Cuqebis SemTxvevaSi mCuqebeli ar aris valdebuli, aanaz-

Rauros Cuqebamde moxmarebuli an usasyidlod gasxvisebu-

li samkvidro qonebas mikuTvnebuli sagnebis Rirebuleba 

anda aanazRauros Cuqebamde usasyidlod dadgenili ufle-

brivi tvirTi. §2376 gaTvaliswinebuli uflebrivi naklis 

ararsebobisaTvis garantiis wardgenis valdebuleba mCu-

qebels ar ekisreba; Tu mCuqebelma nakli ganzrax damala, 

maSin man dasaCuqrebuls unda aunazRauros amiT miyene-

buli ziani (2).“.
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TaƟ a Jorbenadze

WHY CHOOSE ADDRESSING A COURT INSTEAD OF A OBTAIN LEASING CERTIFICATE?!

This arƟ cle is intended for all those who are aware of the triparƟ te leasing transacƟ on and are interested 
in the Georgian legal acts regulaƟ ng the leasing cerƟ fi cate. The paper describes order №892 of the Minister 
of Internal Aff airs of Georgia dated 25 June, 2007 “On Approval of the Rules for RegistraƟ on of Pledge, CerƟ -
fi cate and Legal Status of Motor Vehicles” by the Service Agency of the Ministry of Internal Aff airs of Georgia 
and regulates the leasing cerƟ fi cate.

Usually, methods of resolving disputes other than court are highly referenced, although the requirement 
to obtain a leasing cerƟ fi cate is rare. The leasing cerƟ fi cate is, in its essence, an alternaƟ ve to addressing to 
the court and should be intended to make it easier to return possession of the leased item, though in pracƟ ce 
it is less commonly used. The arƟ cle reviews the order of leasing cerƟ fi cate, its structure and the main rea-
sons why its usage is not common. The aim of the author is to fi nd out the main reasons why addressing the 
court is more frequent than obtaining a leasing cerƟ fi cate.
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TaTia jorbenaZe *

ratom irCeven sasamarTlos lizingis mowmobis nacvlad?!

statia gankuTvnilia yvela im pirisaTvis, vinc kargad icnobs lizingis sammxriv 

tranzaqciasa da dainteresebulia lizingis mowmobis momwesrigebeli normebiT. naSrom-

Si aRwerilia saqarTvelos saqarTvelos Sinagan saqmeTa ministris 25 ivnisis 2007 wlis 

brZaneba #892 „ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos 

mier giravnobis registraciis, nasamarTlobis Sesaxeb cnobisa da meqanikuri satran-

sporto saSualebis samarTlebrivi mdgomareobis Sesaxeb cnobis gacemis wesis dam-

tkicebis Sesaxeb“, romelic garkveuli saxis lizingis sagnis mflobelobaSi dabrunebas 

sasamarTlos magier, lizingis mowmobiT awesrigebs. 

I. Sesavali 

lizingis momwesrigebeli kanonmdebloba ekonomikisa da biznesrealobis samarTle-

brivi gamoxatvaa. salizingo urTierToba rogorc finansur, ise samarTlis imdenad far-

To sferos moicavs, rom, albaT saerTaSoriso masStabiTac ki SeuZlebelia erTi iuristi 

lizingis yvela detalSi eqspertis donemde daxelovndes.1 Tumca, arsebobs sakiTxebi, 

rac gansakuTrebul, samarTlebriv interess imsaxurebs. Tundac, lizingis sagnis mflo-

belobaSi dabrunebis kuTxiT.

 lizingis sagnis mflobelobaSi dabruneba SesaZlebelia an sasamarTlos gziT, an, 

Tu lizingis sagani satransporto anda sasoflo-sameurneo manqanis damxmare teqniku-

ri saSualebaa, sasamarTlos gareSe, Sss momsaxurebis saagentodan lizingis mowmobis 

aRebiT. Cveulebriv, sasamarTlosagan gansxvavebuli davis mogvarebis meTodebi maRa-

li mimarTvianobiT gamoirCeva, Tumca moTxovna salizingo mowmobis aRebaze iSviaTia. 

komerciuli urTierTobebis ganviTarebasTan erTad, ki sasamarTlo sistema lizingis 

sagnis dabrunebis saqmeebiT ufro da ufro itvirTeba. mizezTa sakvlevad saWiroa ro-

gorc sasamarTlo, ise misi alternatiuli gzis momwesrigebeli normebis gaanalizeba da 

garkveul sakiTxebze gansxvavebuli meTodebis SeTavazeba.

ZiriTadi mizezi mowmobis aRebaze uaris Tqmisa aris misi droSi gawerili procedu-

ra da safasuri. brZanebis mixedviT, lizingis registracia mowmobis gacemis aucilebeli 

winapirobaa. rogorc registracia, ise lizingis mowmobis aReba xangrZlivi proceduraa, 

sadac nebismier wvrilmanze safasuris gadaxdaa dawesebuli. maSin, roca sasamarTlo, sam 

samuSao dReSi, fiqsirebuli samoci laris sanacvlod, imaze gacilebiT martivad da nakle-

bi danaxarjiT ubrunebs gamcems nivTs, vidre lizingis mowmobis SemTxvevaSia SesaZlebeli.

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis samarTlis magistri.
1 Schroth W. P., Financial Leasing of Equipment in the Law of the United States, The American Journal of ComparaƟ ve Law, Vol. 58, Sup-
plement: Welcoming the World: U. S. NaƟ onal Reports to the XVIIIth InternaƟ onal Congress of ComparaƟ ve Law, 2010, 350.
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II. lizingis sagnis dabruneba sasamarTlos gziT

gamcemis mflobelobaSi lizingis sagnis dabruneba sasamarTloSi warimarTeba gamar-

tivebuli warmoebis wesiT. sasamarTlosaTvis sakmarisia martivi xelmoweriT dadebuli 

werilobiTi lizingis xelSekrulebis asli da xelSekrulebis Sewyvetis marTlzomier-

ebis Semowmeba.2 sasamarTlosTvis mimarTvidan sam samuSao dReSi, gamcems brZaneba da 

saaRsrulebo furceli bardeba. saxelmwifo baJis saxiT gadasaxdeli Tanxa fiqsirebuli 

samoci laria.3 ukanaskneli praqtikiT, sasamarTlom miiCnia, rom aRniSnuli baJi unda 

gadaixdebodes ara dasabrunebeli nivTebis raodenobis Sesabamisad, aramed Sewyvetili 

xelSekrulebis raodenobis mixedviT. anu, Tu erTi xelSekrulebis farglebSi lizingiT 

gacemulia Svidi nivTi da am erTi Sewyvetili xelSekrulebidan gamomdinare iTxovs gam-

cemi Svidive lizingis sagnis dabrunebas, baJi ganisazRvreba mxolod samoci lariT, da 

ara oTxas oci lariT.4 Tu lizingis mowmobis gacema mxolod satransporto, anda sa-

soflo-sameurneo manqanis damxmare teqnikuri saSualebazea SesaZlebeli, sasamarTlos 

SemTxvevaSi lizingiT gacemuli nivTis saxes mniSvneloba ar eniWeba.

III. lizingis sagnis dabruneba lizingis mowmobiT

lizingis sagnis dabruneba sasamarTlos alternatiuli gziT, lizingis mowmobis ga-

cemiTaa SesaZlebeli, Tu lizingis sagani satransporto saSualeba, anda sasoflo-sameur-

neo manqanis damxmare teqnikuri saSualebaa. lizingis mowmoba aRsrulebis daqvemdebare-

buli aqtia, romelsac Sss momsaxurebis saagento gascems da amiT dasturdeba lizingis 

saagentoSi registraciis faqti. maSasadame, lizingis mowmobis misaRebad saWiroa jer 

lizingi daregistrirdes momsaxurebis saagentoSi. mTel am proceduras awesrigebs saqa-

rTvelos Sss ministris 25 ivnisis 2007 wlis brZaneba #892 „ssip saqarTvelos Sinagan 

saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, nasamarT-

lobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgo-

mareobis Sesaxeb cnobis gacemis wesis damtkicebis Sesaxeb“, romlis Sesabamisi momwes-

rigebeli normebis mimoxilva da xarvezebis warmoCenaa winamdebare naSromis mizani.

2 TumaniSvili g., xelSekrulebis Sedgenis teqnika da valdebulebiT-samarTlebrivi normatiuli regulireba, 

ilias saxelmwifo universiteti, Tbilisi, 2012, 94. <hƩ p://eprints.iliauni.edu.ge/588/1/Contract%20DraŌ ing%20Techni-
que%20and%20Legal%20Liability%20NormaƟ ve%20RegulaƟ on.pdf> [27.12.2020];
bolnisis raionuli sasamarTlos saaRsrulebo furceli da brZaneba lizingis sagnis gamcemis mflobelobaSi 

lizingis sagnis dabrunebis Sesaxeb, 2/718-20, 24.12.2020; 

xelvaCauris raionuli sasamarTlos saaRsrulebo furceli da brZaneba lizingis sagnis gamcemis mflobelo-

baSi lizingis sagnis dabrunebis Sesaxeb, 17.12.2020, 2-551;

quTaisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis saaRsrulebo furceli da brZaneba lizingis 

sagnis gamcemis mflobelobaSi lizingis sagnis dabrunebis Sesaxeb, 04.12.2020, 2/2571-20.

3 jorbenaZe T., Tsu-s `samarTlis Jurnali~, universitetis gamomcemloba, #1,2019, 96-115. <hƩ ps://old.tsu.ge/
data/fi le_db/faculty-law-public/2019-1-LAWJOUR-GEO.pdf> [25.12.2020].

4 baTumis saqalaqo sasamarTlo, saaRsrulebo furceli da brZaneba lizingis sagnis gamcemis mflobelobaSi 

lizingis sagnis dabrunebis Sesaxeb, 10.12.2020, 2-4175/20; baTumis saqalaqo sasamarTlo, saaRsrulebo furceli 

da brZaneba lizingis sagnis gamcemis mflobelobaSi lizingis sagnis dabrunebis Sesaxeb, 11.11.2020, 2-3742/2020.
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1. lizingis Sss momsaxurebis saagentoSi registracia, 
administraciuli warmoeba da mowmobis gacemis safuZveli

lizingis mowmobis gasacemad aucilebeli winapiroba lizingis registraciaa. lizingis 

registracia Sinagan saqmeTa saministroSi administraciuli warmoebis wesiT xorciel-

deba. aseT registracias satransporto saSualeba, anda sasoflo-sameurneo manqanis 

damxmare teqnikuri saSualeba eqvemdebareba. `satransporto saSualeba~ ganmartebulia 

amomwuravad da ar SeiZleba gaigivdes yvela saxis gadasaadgilebel mowyobilobasTan, 

magaliTad, mopedTan an velosipedTan.5 

2. saagentoSi lizingis registraciaze uflebamosili piri da 
safasuri

Sss momsaxurebis saagentoSi lizingis registraciis moTxovnaze uflebamosilia 

dainteresebuli piri an avtorizebuli lizingis gamcemi, e.i. piri, romelic uflebamo-

silia waradginos registraciasTan dakavSirebuli eleqtronuli dokumentacia. aras-

rulwlovnis sakuTrebaSi arsebul satransporto saSualebaze lizingis registracia 

dasaSvebia sasamarTlos TanxmobiT. es wesi ar gamoiyeneba, Tu obieqturad dasturdeba, 

rom dasaregistrirebeli qoneba aTas larze naklebia. lizingi registrirebulad iTv-

leba misi saregistracio JurnalSi an eleqtronul monacemTa bazaSi registraciisa da 

saregistracio nomris miniWebidan. registraciis vadaa materialuri an eleqtronuli 

dokumentebis miRebidan xuTi samuSao dRe.6

lizingis registracia fasiania da Seadgens ormocdaaT lars. gadaxdis damadasture-

beli dokumentis wardgena registraciis aucilebeli winapirobaa. lizingis dauregis-

trireblobis SemTxvevaSi gadaxdili safasuri ukan ar brundeba. safasuri gadaixdeba 

lizingiT gadasacemi satransporto saSualebis raodenobis Sesabamisad. gamodis, Tu 

erTi xelSekrulebis farglebSi ramdenime lizingis sagania gadacemuli, registraciis 

xarjic imdenjer ormocdaaTi iqneba, rac kidev erTi mizezia sasamarTlos mimarTvia-

nobis ukonkurentod qcevisaTvis.7 Sss momsaxurebis saagentoSi lizingis registraciis 

safasuri mxolod nawilia im gadasaxadTa dausrulebeli jaWvisagan, romelic lizingis 

mowmobis asaRebad gardauvalia.

5 saqarTvelos samoqalaqo kodeqsi, 5807;

saqarTvelos kanoni sagzao moZraobis Sesaxeb, 24.12.2013, muxlebi: 5 (22, 42); 53 I.

ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, nasamarT-

lobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb cnobis 

gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, muxlebi: 2 

`t~; 142 I; 143 III.

6 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, 

muxlebi: 2 `f~; 142 IV, V; 143 I, III1; 145 I.

7 saqarTvelos kanoni sajaro samarTlis iuridiuli piris – saqarTvelos Sinagan saqmeTa saministros mom-

saxurebis saagentos mier gaweuli momsaxurebisaTvis dawesebuli safasurisa da vadebis Sesaxeb, 29.12.2006, 

muxlebi: 6 `h1~; 7 `r~;

ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, nasamarT-

lobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb cnobis 

gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007; muxlebi: 

142 VI; 143 I `g~; 145 VI, IX; 147 `v~.
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3. satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 
cnoba 

lizingis registraciis winapiroba - satransporto saSualebis samarTlebrivi md-

gomareobis Sesaxeb cnobis aReba, damatebiTi argumentia registraciis aramosurne pir-

TaTvis. cnobis aRebaze uflebamosil pirTa wre SezRudulia. sxva sagamonakliso SemTx-

vevebis garda, uflebamosili pirebi arian: avtorizebuli lizingis gamcemi, meqanikuri 

satransporto saSualebis mesakuTre an mosargeble, romlebic aseTi statusiT arian 

oficialurad registrirebulni saagentoSi an lizingis gamcemi mxolod daregistrire-

buli lizingis periodSi. Sesabamisad, ukve winaRoba eqmneba lizingis araavtorizebul 

gamcems, romelic jer SesaZloa mesakuTred arc iyos registrirebuli. 

amasTan, cnoba aucileblad saagentos wesiT dadgenili lizingis xelSekrulebis 

formis dacviT dadebul garigebamde unda gaices, rac aWianurebs salizingo tranzaq-

cias. cnobis gacemidan xelSekrulebis saTanado wesiT dadebamde dasaSvebia 15 kalen-

daruli dRis gasvla, rac bundovans xdis normis miznobriobas. 15 kalendaruli dRe 

sakmarisze meti droa nivTis samarTlebrivi mdgomareobis ramdenjerme Sesacvleladac 

ki.8 

yvelaze mniSvnelovania, rom satransporto saSualebis samarTlebrivi mdgomareobis 

Sesaxeb cnoba fasiania da damokidebulia cnobis gacemis sasurvel (daCqarebul) vadasa 

da satransporto saSualebis raodenobaze. calke gadasaxdelia lizingis registraciis 

safasuric, romelic aseve satransporto saSualebis raodenobis Sesabamisad gamoiTv-

leba. es iwvevs droisa da Tanxebis daxarjvas dasaregistrirebeli qonebis raodenobis 

Sesabamisad calke cnobis aRebaze, calke registraciaze. kanonmdeblis mcdeloba, gaaT-

avisuflos avtorizebuli lizingis gamcemi mxolod daCqarebuli sainformacio momsax-

urebis safasurisgan, isic cnobis eleqtronuli wesiT, sam samuSao saaTSi gamoTxovis 

SemTxvevaSi bevri veraferi Svebaa komerciuli urTierTobebisaTvis.9

registraciisaTvis Sinagan saqmeTa saministros momsaxurebis saagentos unda miewo-

dos: `uflebamosili administraciuli organos (Tanamdebobis piris) mier gacemuli 

dokumentiT dadasturebuli informacia lizingis xelSekrulebis dadebis droi-

sTvis satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb~. cnobaSi sxva 

informaciasTan erTad aRiniSneba uflebrivi SezRudva an/da samarTlebrivi datvirT-

vis Sesaxeb informacia. saagentos ufleba aqvs uari Tqvas registraciaze, Tu regis-

traciis momentisaTvis lizingis saganze aRricxulia uflebrivi SezRudva (yadaRa, Zebna 

an sxva uflebrivi SezRudvis gadawyvetileba). brZanebaSi miTiTebulia registraciisT-

vis aucileblad warsadgeni sabuTebi. amasTan, brZaneba arc registraciaze uaris Tqmis 

safuZvlebsa da arc registraciisTvis warsadgeni sabuTebis CamonaTvals amomwuravad 

8 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007; 

muxlebi: 144 II `d~, VI; 18 VI; 19.

9 saqarTvelos kanoni `sajaro samarTlis iuridiuli piris – saqarTvelos Sinagan saqmeTa saministros mom-

saxurebis saagentos mier gaweuli momsaxurebisaTvis dawesebuli safasurisa da vadebis Sesaxeb~; 29.12.2006; 

muxlebi: 6 `r~, SeniSvna XIII da XIII1; 7 `i~; 11 II;

ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, nasamarT-

lobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb cnobis 

gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007; muxlebi: 

145 VI, XII; 18 I.
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ar gansazRvravs da saagento uflebas itovebs damatebiT moiTxovos iseTi dokumentis 

wardgena, rac brZanebaSi uSualod gaTvaliswinebuli ar aris, Tumca aucileblad miiC-

nevs lizingis registraciis, registraciaSi cvlilebis, gauqmebis an lizingis mowmobis 

sakiTxis gacemasTan dakavSirebiT.10 sasamarTlo ki gamcems amgvari cnobis wardgenis ga-

reSec ukmayofilebs moTxovnas lizingis sagnis mflobelobaSi dabrunebis Taobaze.

3.1. cnobis aRebis miznobrioba

saorWofoa, ra mizans emsaxureba saxelmwifos mxridan satransporto saSualebis 

samarTlebrivi mdgomareobis Sesaxeb cnobis aRebis savaldebulooba mxolod regis-

traciis miznebisaTvis maSin, roca Cveul salizingo urTierTobebSi pirebs arCevanis Ta-

visufleba aqvT, rac imas niSnavs, rom rogorc cnobis aRebis, ise lizingis registraciis 

gareSe aRweven sasurvel Sedegs – lizingis sagnis mflobelobaSi dabrunebas sasamarT-

los gziT. im SemTxvevaSi, Tu cnobis aRebis mizania ar daregistrirdes iseTi lizingi, 

romlis sagani datvirTulia moTxovnis uzrunvelsayofad, cnobis aRebis savaldebu-

looba SeiZleba samoqalaqosamarTlebrivad gamarTldes kidec. Tumca, mainc arabune-

brivad aRiqmeba Sss-s mxridan administraciuli warmoebis wesiT samoqalaqo brunvis 

stabilurobis iseTi maRali standartis dadgena, rogorsac sasamarTlo ar iTxovs. 

3.2. uflebrivi naklis mqone nivTis lizingiT gadacemis riski

zogadad, uflebrivad nakliani nivTis SeZenis Sedegad damdgari SesaZlo riskebis gan-

sazRvrisas, lizingis gamcemis interesi didi unda iyos, radgan mimRebi uflebamosilia 

mxolod maSin moSalos lizingis xelSekruleba, roca irRveva lizingis sagniT „Seuferx-

ebeli sargeblobis ufleba~.11 pirobiTad, Tu lizingis sagani da giravnobis sagani erTi 

da igive nivTia (magaliTad, registrirebuli giravnoba ganxorcielda araregistrire-

buli lizingis dros, mimRebisagan malulad), xolo lizingis mimRebi keTilsindisierad 

ixdis salizingo sazRaurebs, mas xeli ar unda SeeSalos lizingiT sargeblobaSi mxolod 

imitom, rom gamcemma mogiravnis moTxovna lizingiT flobis xelSeSliT daakmayofilos. 

savaraudod, aseT SemTxvevaSi, mimRebis winaSe pasuxismgebloba gamcems daekisreba samo-

qalaqo kodeqsis 5805 muxlis  me-2 nawilidan gamomdinare.

msjelobis sagania, daekisreba Tu ara pasuxismgebloba gamcems maSin, Tu mimRebma 

ukulizingis gasaformeblad registrirebuli giravnobis nivTi waradgina da gamcemi 

amas daTanxmda. anu, mimwodebelma Tavisi nebiT dagiravebuli qoneba SesTavaza gamcems 

ukulizingis sagnad qcevisTvis da salizingo urTierTobis moqmedebis periodSi nivTi 

(lizingis sagani) registrirebuli giravnobis moTxovnis uzrunvelsayofad mieqca. Tu 

mimRebi kvlav gaagrZelebs salizingo sazRaurebis gadaxdas, lizingis gamcems ar unda 

10 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007; 

muxlebi: 2 `k.b~; 142 III; 143; 144 II `d~; 145 II `d~, XI; 147 `g~, `T~; 18 II.

11 iremaSvili q., samoqalaqo kodeqsis komentari, muxli 5805, veli 3, 4. <www.gccc.ge/wigni-mesame/kerZo-nawili/
kari-i-saxelSekrulebo-sam/Tavi-iv-lizingi/muxli-580-5/> [17.12.2020];

Beale H., Bridge M., Gullifer L., Lomnicka E., The Law of Security and Title-Based Financing, mesame gamocema, Oxford University 
Press, 2018, 649; Tavi 19 Enforcement of Financial Devices Involving The Transfer or RetenƟ on of Title, veli 19.31.
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hqondes xelSekrulebis moSlis finansuri interesi, Sesyidvis pirobiT dadebuli xe-

lSekrulebis SemTxvevaSi. Tu mimRebi ver gaagrZelebs sazRaurebis dafarvas, sakiTxavia, 

moaxerxebs Tu ara romelime mxare erTmaneTisgan zianis anazRaurebis moTxovnis dakmay-

ofilebas, radgan mflobelobis SezRudvis SesaZlebloba orive mxares winaswarve hqon-

da gaazrebuli. gamcemi SeiZleba daTanxmdes kidec mimwodeblis mxridan uflebrivad 

nakliani nivTis SeZenas, Tu finansurad uRirs amgvari riskis aReba. strategiis dasax-

visaTvis ki ar dasWirdeba cnobis aReba da amaSi damatebiTi Tanxis daxarjva, radgan 

praqtikaSi, satransporto saSualebis gadaformebisas, saagentos TanamSromeli zepir-

sityvierad iZleva informacias avtomanqanis samarTlebrivi mdgomareobis Taobaze, rac 

zemoaRniSnuli riskebis Tavidan aridebis SesaZleblobas ufasod xelmisawvdoms xdis. 

4. lizingis xelSekrulebis uaryofili konsensualuri buneba

rogorc dainteresebuli piris, ise avtorizebuli lizingis gamcemis SemTxvevaSi 

Sss momsaxurebis saagentoSi lizingis registraciisTvis savaldebulod warsadgenia 

garkveuli moTxovnebis Sesabamisad arsebuli: ̀ lizingis werilobiTi xelSekruleba an/da 

lizingis xelSekrulebis danarTi, an/da lizingis xelSekrulebis safuZvelze Sedgenili 

sxva dokumenti, romliTac dasturdeba lizingis gamcemis mier lizingis sagnis mimRebi-

saTvis lizingiT gadacema (SemdegSi – lizingis xelSekruleba)...~ (143 I `b~). logikurad, 

ukanaskneli postulati TiToeul mis win miTiTebul dokuments exeba. anu gamodis, rom 

saagento lizings mxolod realur xelSekrulebad ganixilavs, radgan registraciisaT-

vis aucilebelia lizingis sagani mimRebs mflobelobaSi ukve gadacemuli hqondes. aseT 

varauds amyarebs sityva-sityviTi ganmarteba – brZanebaSi terminologiurad gansxva-

vdeba rogorc `lizingiT gadacemuli~, ise `lizingiT gadasacemi~. ase magaliTad, sareg-

istraciod wardgenil lizingis xelSekrulebaSi miTiTebuli unda iyos `lizingiT ga-

dacemuli~ satransporto saSualebis maidentificirebeli monacemebi. registraciaze 

uaris safuZveli SeiZleba gaxdes lizingis iseTi xelSekruleba, romelic srulad ar 

iTvaliswinebs `lizingiT gadacemuli~ nivTis maidentificirebel monacemebs. 

rac Seexeba `lizingiT gadasacemis~ cnebas, miTiTebulia registraciis safasuris 

dadgenis wesSi, romelic `lizingiT gadasacemi~ satransporto saSualebaTa raodenobis 

Sesabamisad unda gamoiTvalos. safasuris gadaxda ki savaldebulo da, rogorc zemoT 

aRiniSna, registraciis faqtis winmswrebia.

`gadasacemi~ da `gadacemuli~ erToblivad da gverdigverdaa miTiTebuli cnobis 

aRebaze konkretul normaSi.12

4.1. saimporto nivTebze lizingis registraciis SeuZlebloba

lizingis Sss momsaxurebis saagentoSi registracia erTgvari Tavsatexia saimporto 

nivTebTan dakavSirebiT. saagentos mxridan lizingis mxolod realur xelSekrulebad 

12 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, 

muxlebi: 142 VI; 143 I `b~; 144 II `g~; 145 VIII, XI; 147 `d~, `v~; 18 VI `z~;

saqarTvelos samoqalaqo kodeqsis komentari, iremaSvili q., muxli 576, veli 26, <hƩ p://www.gccc.ge/wp-content/
uploads/2016/03/ArƟ kel-576.pdf> [16.12.2020].
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miCnevis garda, sirTules xels uwyobs isic, rom registraciaze uaris Tqmis pirdapiri 

safuZvelia SemTxveva, roca lizingis sagani gamcemze ar aris daregistrirebuli.13 Seu-

Zlebeli xdeba saimporto lizingis sagnis registracia, vidre mesakuTred gaformebis 

procedura oficialurad ar dasruldeba. arada, salizingo kompaniebis mxridan Cveuli 

saqmianobaa lizingis xelSekrulebaSive importirebis faqtobrivi garemoebebis miTiTeba 

da mimRebisaTvis gadacemis vadis gansazRvra da ara nivTis Camotanis, mesakuTred ofi-

cialurad aRricxvis lodiniTa Tu gadacemis faqtis dadasturebiT komerciuli urT-

ierTobis gaWianureba. lizingis arsidan gamomdinarec, gamcemis mxridan nivTis SeZenis 

miznobriobac lizingiT gadacemaa. SeZenidan mimRebisTvis gadacemamde arsebuli vadis 

gansazRvra mTlianad mxareTa SeTanxmebas eqvemdebareba. 

4.2. proceduruli cvlilebebis mizanSewoniloba

importirebul satransporto saSualebebze lizingis registracia Sinagan saqmeTa 

saministros momsaxurebis saagentoSi SeuZlebelia, sanam gamcemi imave saagentoSi ofi-

cialurad ar aisaxeba mesakuTred, Tumca amas Tavisi logikuri axsnac moeZebneba – 

saagentos erT-erTi saqmianoba satransporto saSualebebis oficialuri registraciaa 

da bunebrivia, rom saagentos zogadi moTxovnebi Tavisive uflebamosilebis farglebSi 

moeqceva. magram iqidan gamomdinare, rom sasamarTlo warmoebis nebismieri alternativis 

xibli misi simartivea, SesaZloa registraciis procedurul cvlilebebze msjeloba.

arsebuli regulaciebiT, importirebul nivTebze lizingis gamcems ori arCevani aqvs: 

a) daelodos saagentoSi mis mesakuTred gaformebas da Semdeg daiwyos lizingis reg-

istraciis procedurebis gavla, rac SeiZleba drois mxriv wamgebiani gaxdes mewarme 

subieqtisaTvis; b) lizingis registraciasTan dakavSirebiT, Tavidanve arasrulyofili 

dokumentacia miawodos saagentos im imediT, rom administraciuli warmoebis zogadi 

wesis Sesabamisad ganesazRvreba damatebiTi vada, ra vadaSic gamcemi ecdeba mesakuTred 

aRricxvis procedurebis dasrulebas. faqtia, orive gza garkveul sirTuleebs ukavSir-

deba.

saagento lizingis registraciasa da mowmobis gacemis procedurebs erTmaneTisa-

gan mijnavs. metic, mowmobis gacemis winapirobad registraciis arsebobis faqts adgens. 

lizingis registracia ki warmatebiT ver dasruldeba, Tu gamcemi oficialur mesaku-

Tred ar dafiqsirdeba. sainteresoa, drois optimizaciis mizniT, umjobesi xom ar iqne-

boda mesakuTred registraciis faqtis savaldebuloobam gadainacvlos lizingis mow-

mobis gacemis winapirobad registraciis etapis nacvlad?! miTumetes, registracia ar 

niSnavs saagentos mxridan lizingis xelSekrulebis Sinaarsis dadasturebas da saagento 

pasuxs ar agebs SeTanxmebiT nakisr valdebulebebsa Tu mis gamomwvev Sedegebze.14

13 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, 

muxlebi: 147 `z~.

14 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, 

muxli 142 VII.
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5. rTuli werilobiTi formis savaldebulooba

Cveul salizingo urTierTobebSi, xelSekrulebaze martivi xelmowera samarTlebrivi 

Zalis matarebelia da sasamarTlo gamcemis moTxovnas lizingis sagnis mflobelobaSi 

dabrunebaze akmayofilebs15 swored aseT xelSekrulebaTa aslebis safuZvelze. Tumca, 

lizingis registraciis miznebisaTvis martivi xelmowera sakmarisi ar aris. brZanebis 144-e 

muxlis 1-li  punqtis registraciisaTvis dasaSvebad miiCnevs lizingis xelSekrulebis an/

da xelmoweris notariulad damowmebuli xelSekrulebis, an saagentoSi uflebamosili 

piris TandaswrebiT xelmowerili lizingis xelSekrulebis wardgenas. imis garda, rom am 

muxlis mTavar winadadebas gramatikuladac da Sinaarsobrivadac Seusabamod mosdevs „a“, 

„b“ da „g“ qvepunqtebi, erTi SexedviT, an/da kavSiris ganmartebiT, saagentosTvis martivi 

werilobiTi formiT gaformebuli xelSekrulebac misaRebi unda iyos, Tumca saagento 

amas gamoricxavs (maT Soris avtorizebuli lizingis gamcemis SemTxvevaSi16) da debulebas 

ise ganmartavs, rom garigebas xeli moeweros saagentos uflebamosili piris winaSe an ward-

genil iqnas notariulad damowmebuli asli, rac mxareebs aiZulebs daxarjon damatebi-

Ti resursebi maSin, roca martiv werilobiT formas sasamarTlo eWvqveS ar ayenebs.

6. brZanebis gaumarTavi struqtura da sxva sakiTxebi mosargeblis 
mowmobasa Tu eleqtronul saqmiswarmoebaze

registraciisaTvis saWiro dokumentaciis aRqmas xels uSlis faqti, rom brZaneba-

Si arsebuli normebi qaoturi da arastruqturizebulia. magaliTad, 144-e muxli iwye-

ba registraciisaTvis saTanado xelSekrulebis aRweriT, grZeldeba registraciis Se-

degad miRebuli monacemebis aRricxviT da sruldeba isev saregistraciod warsadgeni 

sabuTebis monacemebiT. mizanSewonili iqneboda proceduruli Tanmimdevrobis Sesabami-

sad punqtebis gamarTulad dalageba.

mcire teqnikuri gaugebrobaa mesakuTrisa da gamcemis identurobis miuxedavad maT 

damoukideblad miTiTebaze. lizingi ver daregistrirdeba, Tu nivTis mesakuTred gam-

cemi oficialurad ar fiqsirdeba. Sesabamisad, gaurkvevelia ras emsaxureba 144-e mu-

xlis III `a~, `g~ punqtebi, romlis Tanaxmadac lizingis registraciis Sedegad saagentoSi 

cal-calke aRiricxeba gamcemisa da mesakuTris monacemebi. maTi gamijvna im SemTxvevaSi 

iqneboda mizanSewonili, Tu magaliTad gamcemma mimRebis winaSe moTxovna sxva pirs dauT-

mo, ris Sesaxebac Sss momsaxurebis saagentos informacia saTanado formiT miewoda.

145-e III `a~ muxli aTavisuflebs avtorizebul lizingis gamcems garkveuli doku-

mentaciis materialurad wardgenisagan imave muxlis me-6 punqtiT gansazRvruli wesiT, 

Tumca me-6 punqti awesebs eleqtronulad mimarTvianobis moculobas da adgens, rom erTi 

eleqtronuli gancxadebiT lizingis registracia mxolod erT nivTzea SesaZlebeli. maSa-

sadame, miTiTeba ara me-6, aramed me-7 punqtze unda iyos gakeTebuli, romelic avtorize-

15 goris raionuli sasamarTlos saaRsrulebo furceli da brZaneba lizingis sagnis gamcemis mflobelobaSi 

lizingis sagnis dabrunebis Sesaxeb, 30.12.2020, 2/1657-20;

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis saaRsrulebo furceli da brZaneba lizingis 

sagnis gamcemis mflobelobaSi lizingis sagnis dabrunebis Sesaxeb, 25.12.2020, 2/26771-20.

16 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, 

muxlebi: 145 VIII; 147 `a~, `b~.
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bul lizingis gamcems dokumentaciis materialurad wardgenis vadebsa da wess usazRvravs. 

avtorizaciis misaniWebeli xelSekrulebis SesaZlo varianti ganTavsebulia saagen-

tos veb-gverdze, Taviseburi saxelSekrulebo pirobebis nimuSebiT.17 magaliTad, sasamarT-

losadmi mimarTva dasaSvebia: `20 dRis ganmavlobaSi urTierTSeTanxmebis miuReblobis 

SemTxvevaSi~. savaraudod, saagento oci dRis gasvlis Semdeg periods gulisxmobda (rac 

garkveul SemTxvevebSi dramatulad xangrZlivi SeiZleba aRmoCndes) da ara uflebis 

ganxorcielebis 20 dRiT SemosazRvras, aseve umjobesi iqneboda kalendaruli, samuSao 

Tu sabanko dRis dazusteba.

7. eleqtronuli dokumentaciis materialurad wardgenis 
savaldebulooba

brZanebis mcdeloba, gaaTavisuflos avtorizebuli lizingis gamcemi materialurad 

warsadgeni dokumentebisagan imdenad umniSvneloa, rom Zireul SeRavaTad ver CaiTvle-

ba. gadamwyveti Zala mainc dokumentebis materialur formas aqvs, radgan arc lizingi 

CaiTvleba registrirebulad da verc pirs eqneba registraciisTvis gadaxdili Tanxis 

dabrunebaze moTxovnis ufleba, Tu dokumentacia eleqtronuli wesiT gagzavnidan Svid 

samuSao dReSi materialuri saxiT ar iqna wardgenili.18 savaraudod saagento Tavs iz-

Rvevs eleqtronuli da materialuri dokumentebis arsebiTi Seusabamobisagan, Tumca 

iqidan gamomdinare, rom TviT sasamarTloc sirTulis gareSe ganixilavs Tundac eleqtro-

nulad gagzavnil martivi xelmoweriT gaformebul xelSekrulebis asls da dedanis saxiT, 

mxolod saxelmwifo baJis qviTris wardgenas iTxovs (isic ara yovelTvis), maSin saagentosT-

visac dasaSvebi unda iyos proceduris gamartivebis mizniT mxaris gaTavisufleba materia-

lurad warsadgeni dokumentebisagan. yovel SemTxvevaSi, mowmobis gacemis Tu ara, regis-

traciis etapze mainc.

8. mosargeblis mowmoba

registraciis Sedegad saagentoSi aseve aRiricxeba: `lizingis sagnis sargeblobis 

uflebiT lizingis mimRebze registraciis Sesaxeb lizingis mimRebis uflebis Sesaxeb 

lizingis gamcemis da lizingis mimRebis SeTanxmebis Taobaze, Tu aseT SeTanxmebas 

iTvaliswinebs lizingis xelSekruleba~ (144 III `z~; 145 II `e~). savaraudod, saagentom 

igulisxma lizingis xelSekrulebaSi mosargeblis mowmobaze SeTanxmebis gaTvaliswine-

ba. mosargeblis mowmoba ar uTanabrdeba saxelmwifo sazRvris kveTis uflebamosilebis 

miniWebas.19 sazRvris gadakveTis sakiTxis miTiTeba registraciisas daSvebulia avtorize-

17 Sss momsaxurebis saagentos oficialur veb. gverdze 14.07.2020 wels gamoqveynebuli ̀ avtorizebuli lizingis~ 

xelSekrulebis nimuSis muxli 9.2. <hƩ ps://www.sa.gov.ge/d/normaƟ veacts?page=3> [17.12.2020].

18 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007; 

muxlebi: 143 IV; 145 VII-IX;

Sss momsaxurebis saagentos oficialur veb. gverdze 14.07.2020 wels gamoqveynebuli `avtorizebuli lizingis~ 

xelSekrulebis nimuSis muxli 4.8. <hƩ ps://www.sa.gov.ge/d/normaƟ veacts?page=3> [17.12.2020].

19 satransporto saSualebaTa registraciisa da registraciis gauqmebis Sesaxeb saqarTvelos Sinagan saqmeTa 

ministris brZaneba #150, 31.01.2007, muxlebi: 372 V-VII.
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buli lizingis gamcemisaTvis (145 III `b~, IV). 

mowmobaze mieTiTeba mxolod da mxolod lizingis mimRebi mosargeblis statusiT, 

xolo masTan erTad mesakuTris vinaoba aRricxuli ar aris. SesaZloa umjobesi yofili-

yo rogorc mosargeblis, ise mesakuTris sabuTze orive maTganis Sesabamisi statusiT 

miTiTeba im pirobebSi, roca satransporto saSualebis mesakuTris vinaobis dadgena sa-

jarod xelmisawvdos aRar warmoadgens.

9. lizingis registrirebul monacemebSi cvlilebis registracia

Sss momsaxurebis saagentoSi lizingis saregistracio ganacxadSi misaTiTebelia xe-

lSekrulebis Sedgenis TariRi da nomeri, rac registraciis Semdgomac aRiricxeba. saa-

gento monacemebis cvlilebad ar Tvlis iseT qmedebas, roca adgili aqvs satransporto 

saSualebis lizingis axlidan gadacemas.20 amgvarad, cvlilebad unda CaiTvalos rogorc 

gamcemis mier moTxovnis sxva pirze daTmoba, ise e.w. `qvelizingi~, Tumca sainteresoa, 

brZanebis miznebisaTvis ramdenad CaiTvleba lizingiT axlidan gadacemad SemTxveva, Tu 

gamcemi calmxrivad Sewyvets xelSekrulebas, mogvianebiT ki mimRebTan gadaxdis axal 

grafikze SeTanxmdeba, xolo aRniSnuli SeTanxmeba gaformdeba ara Tavdapirveli garige-

bis martivi cvlileba-damatebis saxiT, aramed axlidan moewereba xeli xelSekrulebas, 

romelzec gansxvavebuli mxolod gadaxdis grafiki, xelmoweris TariRi da xelSekrulebis 

nomeri iqneba. samarTlianobidan gamomdinare umjobesi iqneba, Tu saagento sakiTxs for-

malurad ar miudgeba, aseT SemTxvevas Sinaarsobrivad ganmartavs da lizingiT axlidan 

gadacemad ar ganixilavs, raTa martivi formalobis gamo lizingis registraciis mTliani 

proceduris xelaxla warmoeba ar gaxdes saWiro.

10. lizingis mowmoba

lizingis xelSekrulebis moqmedebis ganmavlobaSi, gamcemi valdebulia mimRebs 

misces lizingis sagnis xelSeSlis gareSe flobis saSualeba.21 lizingis daregistrirebis 

Semdeg, xelSekrulebis saTanado wesiT Sewyvetis SemTxvevaSi, gamcems ufleba aqvs saa-

gentosagan moiTxovos lizingis mowmobis gacema nivTis mflobelobaSi dasabruneblad. 

registraciis etapze gaRebuli dro da Tanxa mowmobis misaRebad gansazRvruli finanse-

bisa da vadebisagan damoukidebelia. amasTan, mowmobis gacema SeiZleba Seaferxos iseTma 

biurokratiulma sakiTxebma, rogoricaa gamcemis monacemebis damadasturebeli doku-

mentaciis xelaxali wardgena, miuxedavad imisa, rom aseTi informacia saagentoSi dacu-

lia lizingis registraciis momentidanve.

salizingo mowmoba, lizingis sagnis dabrunebaze sasamarTlos gamocemuli brZanebi-

sa da saaRsrulebo furclis msgavsad, aRsrulebis qvemdebare aqtia. lizingis mowmoba 

ganimarteba aRsrulebis qvemdebare iseT aqtad, riTac dasturdeba gamcemze im lizingis 

20 ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, na-

samarTlobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb 

cnobis gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, 

muxlebi: 144 II `a~, III `v~; 145 II `a~; 146.

21 Graf von Westphalen in Vertragsrecht und AGB-Klauselwerke, Graf von Westphalen / Thüsing (Hrsg.), 45. Aufl age, Verlag C.H. Beck, 
München, 2020, III 2. a) Rn. 17.



310

sagnis registracia, romlis mflobelobaSi dabrunebasac gamcemi mowmobis safuZvelze 

iTxovs. lizingis mowmobaSi, sxva detalebTan erTad, aisaxeba informacia, aRricxulia 

Tu ara mowmobis gacemis dRisaTvis lizingis saganze uflebrivi SezRudva da samarTle-

brivi datvirTva. saagentosTvis lizingis mowmobis gacemis moTxovnis, aseve am mowmobis 

aRsrulebisaTvis wardgenis marTlzomierebaze pasuxismgebeli piri lizingis gamcemia.22

10.1. mowmobis gacemaze uaris `sxva~ safuZveli

qarTul samarTlebriv naSromze dayrdnobiT, lizingis mowmoba ar gaicema, Tu gamce-

mze an mimRebze dafiqsirebulia gadauxdeli administraciuli jarimebi.23 aseTi SezRud-

va aramarTlzomieria gamcemisaTvis, radgan rac ufro met satransporto saSualebas 

gascems lizingiT, miT metia albaToba administraciuli jarimebis arsebobisa. rogorc 

wesi, maTi gadaxdac lizingis mimRebis valdebulebaa. Tundac teqnikuri inspeqtirebis 

Cautareblobis SemTxvevaSi, sasamarTlo auqmebs gamcemis saxelze gamoweril jarimas da 

Sesabamis adresatad mimRebs miiCnevs.24 aRniSnulma sasamarTlo praqtikam ganapiroba is, 

rom Sss gamcems ukmayofilebs moTxovnas teqnikuri inspeqtirebis jarimis gauqmebis Tao-

baze da mas mimRebis saxelze wers, Tu gamcemis mier miwodebuli informaciis safuZvelze 

irkveva, rom satransporto saSualebas, rogorc lizingis sagans, mimRebi uwyvetad flobs.

10.2. lizingis mowmobis gacemis safasuri, vada da normaTa kolizia

lizingis mowmobis misaRebad, lizingis registraciasa da sxva detalebTan erTad, saW-

iroa mowmobis gacemis sazRauris gadaxda ormocdaaTi laris odenobiT. aseve, lizingis 

saganze ar unda iyos uflebrivi SezRudva, rogorc lizingis mimRebze sargeblobis 

uflebiT registrirebul qonebaze. brZanebis 1410-e muxli 1-li punqti awesrigebs gam-

cemis mier mimRebisTvis lizingis sagnis dabrunebis Taobaze moTxovnis oficialurad 

Cabarebis wesebs, ris dasamowmebladac 149-e III ̀ b~ muxlis nacvlad SecdomiT uTiTebs ̀ g~ 

qvepunqts.

mowmobis gacemis vada brZanebisa da samoqalaqo kodeqsis mixedviT 10 samuSao dRea, 

rac ewinaaRmdegeba `...momsaxurebis saagentos mier gaweuli momsaxurebisaTvis dawese-

buli safasurisa da vadebis Sesaxeb~ saqarTvelos kanoniT gansazRvrul 5 samuSao dRes. 

miuxedavad imisa, rom samive normatiuli aqtis Sesabamisi cvlilebebi ZalaSi erTsa da 

imave dRes Sevida, mowmobis gacemis vadad wesiTa da rigiT, albaT mainc xuTi samuSao dRe 

unda CaiTvalos, saagentos momsaxurebis vadebis specialurad momwesrigebeli kanonidan 

gamomdinare.25

22 saqarTvelos kanoni saaRsrulebo warmoebaTa Sesaxeb, 16.04.1999, muxlebi: 2`e~, `q~; 832; ssip saqarTvelos 

Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, nasamarTlobis Sesaxeb 

cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb cnobis gacemis wesis 

damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007; muxli 149 II, V `v~, VII.

23 gogolaZe m., kavkasiis saerTaSoriso universiteti, samagistro naSromi: `lizingis sagani da samarTlebrivi 

regulaciebi~, Tbilisi, 2020. 41. <hƩ ps://openscience.ge/bitstream/1/1977/1/Samagistro%20Gogoladze.pdf> [28.12.2020].

24 Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegiis dadgenileba, 4/8878-18, 04.12.2018;

Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegiis dadgenileba, 4/7503-18, 15.10.2018.

25 saqarTvelos samoqalaqo kodeqsi, 5808 I;

saqarTvelos kanoni sajaro samarTlis iuridiuli piris _ saqarTvelos Sinagan saqmeTa saministros momsax-

TaTia jorbenaZe
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IV daskvna

sasamarTlos magier davis mogvarebis nebismieri saSualebis mTavari xibli, sasamarT-

losTan SedarebiT sakiTxis swrafi da efeqturi gadawyvetaa, Tumca lizingis mowmobis 

aRebis msurvelTa ricxvi naklebia. lizingis Sss momsaxurebis saagentoSi registracia 

da Semdgom lizingis mowmobis aReba imdenad gaxangrZlivebuli da Zviri proceduraa,26 

rom sasamarTlos wess Seucvlelsa da ukonkurentos xdis. qarTuli salizingo urTier-

Tobebi drosTan erTad viTardeba,27 rac imas unda niSnavdes, rom lizingis sagnis mflo-

belobaSi dabrunebis moTxovniT sasamarTlosadmi mimarTvianoba metad izrdeba.

lizingis mowmobis asaRebad savaldebulo etapia lizingis registracia Sss momsax-

urebis saagentoSi, sadac lizingis registraciasa da mowmobis aRebis TiToeul wvr-

ilmanze safasuris gadaxdaa dawesebuli. sasamarTlosTvis ki sakmarisia saxelmwifo 

baJis saxiT samoci laris gadaxda. ufro metic, bolo praqtikiT sasamarTlo erTi xe-

lSekrulebis safuZvelze gamoTxovil ramdenime lizingis saganze baJs axdevinebs ara 

lizingis saganTa raodenobis, aramed TiTo xelSekrulebis moqmedebis farglebis Sesa-

bamisad. saagentoSi ki erTi xelSekrulebis safuZvelze gacemul ramdenime nivTs indi-

vidualuri registracia Wirdeba, rac imdenjer aZvirebs mowmobis aRebis proceduras, 

ramdeni satransporto saSualebis dabrunebac lizingis gamcems surs. amasTan, regis-

traciaze uaris Tqmis SemTxvevaSi gadaxdili safasuri ukan brundeba.

momsaxurebis saagentosgan gansxvavebiT, sasamarTlo aRiarebs lizingis xe-

lSekrulebis namdvilobas martivi xelmoweriT, akmayofilebs dokumentaciis ubralo 

aslebis wardgena da mimarTvidan sam samuSao dReSi iRebs brZanebasa da saaRsrulebo 

furcels. 

sasamarTlos gzis arCevis SemTxvevaSi, mxareebs ar uwevT cnobis safasuris gadaxda, 

misi aRebis lodini, lizingis registraciis safasuris gadaxda, misi registraciis lod-

ini, Semdgom lizingis mowmobis safasuris gadaxda da aseve mowmobis aRebaze drois xar-

jva. samarTlebrivi urTierTobis gaxangrZliveba an gaZvireba komerciul urTierTobaSi 

misaRebi verasodes gaxdeba. 

lizingis mowmoba, rogorc aRsrulebas daqvemdebarebuli aqti, lizingis sagnis dab-

runebas araracionalurad arTulebs, aZvirebs da axangrZlivebs. swored amitom irCeven 

sasamarTlos lizingis mowmobis nacvlad.

urebis saagentos mier gaweuli momsaxurebisaTvis dawesebuli safasurisa da vadebis Sesaxeb, 29.12.2006, mux-

lebi: 6 `h2~; 7 `s~;

ssip saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos mier giravnobis registraciis, nasamarT-

lobis Sesaxeb cnobisa da meqanikuri satransporto saSualebis samarTlebrivi mdgomareobis Sesaxeb cnobis 

gacemis wesis damtkicebis Sesaxeb saqarTvelos Sinagan saqmeTa ministris brZaneba #892, 25.06.2007, muxli: 149 

I, IV `d~.

26 maRlakeliZe l., grigol robaqiZis saxelobis universitetis samarTlis skola. samagistro naSromi: ̀ lizingis 

samarTlebrivi regulireba~, 2020, 28;

kinwuraSvili n., iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, iuridiuli fakulteti. sa-

magistro naSromi: `lizingis momwesrigebeli normebi da maTi gamoyenebis sasamarTlo praqtika~, 2019, 44, 45. 

<hƩ ps://openscience.ge/bitstream/1/1001/1/samagistro%20kintsurashvili.pdf> [01.11.2020].

27 kofianidi m., soxumis saxelmwifo universitetis samarTlisa da diplomatiis fakulteti, samagistro naS-

romi: `lizingis xelSekrulebis samoqalaqo-samarTlebrivi da sagadasaxado samarTlebrivi regulireba (Se-

darebiT-samarTlebrivi kvleva)~, Tbilisi, 2020, 16. <hƩ p://library.court.ge/upload/6772020-08-15.pdf> [29.12.2020].
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Irakli Leonidze

THE PROBLEM OF DIVIDING A NOTARIAL ACT INTO PUBLIC AND PRIVATE FORMS AND 
LEGISLATIVE CHALLENGES

ArƟ cle 15 of the Order №71 of the Minister of JusƟ ce of Georgia regulates the legal basis of division of 
a notary act in the form of public and private acts, based on which liability, notary fees and other procedural 
issues. It is important, that the regulaƟ on of the notary act set forth in ArƟ cle 15 of the InstrucƟ on was im-
plemented in 2010. In the legal literature, there are diff erent opinions on the expediency of such regulaƟ on, 
in the light of the fact that the Law of Georgia on Notaries does not terminologically separate the issue of 
division of a notary act into a public and private form. Accordingly, the type classifi caƟ on of the notary act 
form may be construed as restricƟ ve, subject to negaƟ ve fi nancial control of the notary and condiƟ onal data, 
beyond which the individual acƟ ons and acƟ viƟ es found may be subject to the exisƟ ng classifi caƟ on of the 
notary act certain form. 

The arƟ cle discusses the problemaƟ c issues of dividing a notary act into a public and private forms. Ba-
sed on the comparison of diff erent marks and the study of issues found beyond the certain category, sepa-
rate opinions are assessed regarding the exisƟ ng form of division. Specifi cally, based on a comparaƟ ve legal 
analysis of the land registraƟ on reform, notarizaƟ on of the contract and the problemaƟ c challenges of notary 
mediaƟ on. 

Keywords: notary, notary act, public act, private act, land registraƟ on reform, notary mediaƟ on, 
instrucƟ on, division of notary acts into types, diff erent marks.  
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irakli leoniZe*

sanotaro aqtis sajaro da kerZo aqtis formiT dayofis problematika 
da sakanonmdeblo gamowvevebi

saqarTvelos iusticiis ministris №71-e brZanebis me-15 muxlSi gansazRvrulia sa-

notaro aqtis sajaro da kerZo aqtis formiT dayofis SesaZlebloba, ris safuZvelzec 

„sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis Semdgom muxlebSi Cam-

oyalibebulia: notariusis profesiuli saqmianobis, gansaxorcielebeli sanotaro mo-

qmedebebis, warsulSi ganxorcielebuli moqmedebis mimarT pasuxismgeblobis dakisre-

bis, sanotaro saqmianobis safasurisa da sxva ganmasxvavebeli proceduruli sakiTxebi. 
sagulisxmoa rom instruqciis me-15 muxlSi Camoyalibebuli reglamentacia 2010 wels 

ganxorcielda. iuridiul literaturasa da praqtikaSi ki gamoTqmulia araerTgvaro-

vani mosazrebebi msgavsi saxis regulirebis mizanSewonilobasTan dakavSirebiT, im fonze, 
rodesac saqarTvelos kanoni „notariatis Sesaxeb“ sanotaro aqtis sajaro da kerZo aq-

tis formiT dayofis sakiTxs terminologiurad ar mijnavs. Sesabamisad, sanotaro aqtis 

formis saxeobrivi klasifikacia SesaZloa notariusis SemzRudvel, negatiur finansur 

kontrols daqvemdebarebul da pirobiT mocemulobad Camoyalibdes, romlis farglebs 

gareT aRmoCenili calkeuli moqmedebebi da saqmianobis forma SesaZlo iZulebis wesiT 

daeqvemdebaros sanotaro aqtis formaTa arsebul klasifikacias.  
statiaSi ganxilulia sanotaro aqtis sajaro da kerZo aqtis formiT dayofis prob-

lemuri sakiTxebi. ganmasxvavebeli niSnebis Sedarebisa da dayofis kategoriis miRma aR-

moCenili sakiTxebis Seswavlis safuZvelze Sefasebulia calkeuli mosazrebebi dayofis 

arsebul formasTan dakavSirebiT. konkretulad ki miwis registraciis reformis, xe-
lSekrulebis sanotaro wesiT damowmebisa da sanotaro mediaciis ganxorcielebis prob-

lemuri gamowvevebis SedarebiT-samarTlebrivi analizis safuZvelze. 
sakvanZo sityvebi: notariusi, sanotaro aqti, sajaro sanotaro aqti, kerZo sanotaro 

aqti, miwis registraciis reforma, sanotaro mediacia, instruqcia, sanotaro aqtis sax-

eebad dayofa, ganmasxvavebeli niSnebi.

1. Sesavali

sanotaro aqti notariusis saqmianobis dadebiTad dasrulebis samarTlebrivi Sedegi 

da iuridiuli Zalis mqone dokumentia. warmoadgens ra kanonis Zalis mqone werilobiT 

dokuments - Sedgenilsa da daculs kanonis moTxovnaTa Sesabamisad, romelsac eniWeba, 
rogorc pirdapiri moqmedebis Zala1 aseve, gardamavali, konkretul vadaSi gamoxatuli 

dokumenturi namdviloba, SemdgomSi uflebamosil organoSi warsadgenad, rogorc wesi 

stabilurobisa da sandoobis uzrunvelyofis saSualebaa kerZosamarTlebriv urTier-

TobebSi.2  

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis kerZo samarTlis 

samagistro saganmanaTleblo programis studenti.
1 mag. aslisa da amonaweris Sesabamisobis (sisworis) damowmeba, ix. saqarTvelos iusticiis ministris №71-e 
brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkicebis Taobaze, saqarTvelos 

sakanonmdeblo macne, 31/03/2010, 59-e muxlis pirveli punqti. 

2 mag. samkvidro mowmoba, romelsac gascems mxolod notariusi. samkvidro mowmobaSi mesakuTred dasaxelebu-
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saqarTveloSi sanotaro momsaxureba dRemde aqtiuri da mimarTvadi saqmianobaa. mo-

saxleoba, safinanso-sabazro, samarTlebrivi da biznesis seqtori kerZosamarTlebriv 

urTierTobebSi notariusis monawileobis sakiTxs dadebiT, misaReb da aucilebel kompo-

nentad miiCneven. Sesabamisad, sanotaro momsaxurebis ganxorcielebisa da gaumjobesebis 

mizniT, aseve gazrdili mimarTvianobis fonze qarTuli notariati 2010 wlidan3 sanota-

ro aqtis Sedgenis or saxes4 icnobs:
• sanotaro aqti, Sedgenili sajaro aqtis formiT5

• sanotaro aqti, Sedgenili kerZo aqtis formiT6

sanotaro aqtis formis kategorizeba erTi mxriv, ganpirobebuli iyo profesiuli 

saqmianobis gamartivebisa da sanotaro moqmedebaTa daxarisxebis gaadvilebis Tvalsaz-

risiT, xolo meore mxriv, notariusis samoqalaqo pasuxismgeblobis risk-faqtorebis 

gaanalizebiT,7 SemdgomSi samoqalaqo pasuxismgeblobis dadgomis racionaluri pre-

venciis mizniT.8 
Sesabamisad, notariusis mier ganxorcielebuli moqmedebis safasuri, TviT es qmedeba 

da  pasuxismgeblobis dadgomis SesaZlo perspeqtivebi sanotaro aqtis formis dayofam 

daabalansa.9 am tipis daxarisxeba garkveuli Sedegis momtania gazrdili mimarTvianobis 

gasaneitraleblad,10 Tumca  arsebobs riski rom Sinaarsobrivad SemzRudvel11 da piro-

biT xasiaTs atarebdes. 
gasaTvaliswinebelia notariusis mier dadgenili samuSao praqtikisa da uflebamo-

silebis efeqturad/srulad gamoyenebis urTierTmimarTeba kanonis imperatiul moTx-

ovnebTan. magaliTad, miwis registraciis reformis farglebSi notariusis mier gansax-

orcielebel moqmedebaTa calkeuli CamonaTvali gaTavisuflda safasuris gadaxdisgan 

da amave dros, gansaxorcielebeli moqmedebis mimarT winaswar ganisazRvra sanotaro 

li piri samkvidro mowmobas warudgens sajaro reestris erovnuli saagentos Sesabamis teritoriul samsaxurs, 
romelic pirs aregistrirebs samkvidro mowmobaSi dasaxelebuli samkvidros srul an wilobriv mesakuTred, 
dawvrilebiT ix. saqarTvelos notariusTa palatis oficialuri vebgverdi, pasuxebi aqtualur kiTxvebze: sam-
kvidro mowmoba, <hƩ ps://www.notary.ge/index.php?id=174&lang=geo> [14.12.2021].

3 saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-

struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, me-15 muxli. 

4 ix. WadaSvili T., notariusi - damatebiTi formaloba Tu xelSekrulebis mxareTa informirebulobisa da Ta-

nasworobis garanti? samagistro naSromi wardgenilia magistris xarisxis mosapoveblad, Tsu-is gamomcemloba, 
Tb., 2012, 12.

5  iqve, 12-13.

6  iqve, 15. 

7 suxitaSvili d., sanotaro moqmedebis gamo sarCelis gansjadobis Sesaxeb, Jurn. „marTlmsajuleba da kanoni“, 
№3(34)’12, 2012, 11. 

8 Sead. kvantaliani a., profesiuli pasuxismgeblobis dazRveva - gamowveva qarTuli sadazRvevo samarTlisTvis, 
samagistro naSromi wardgenilia magistris xarisxis mosapoveblad, Tsu-is gamomcemloba, Tb., 2019, 39-40.

9 dawvrilebiT ix. ssip saqarTvelos notariusTa palata, saqarTvelos notariatis ganviTarebis strategia 

2014 wlisaTvis, miTiTebulia: notariatis miznebi da miznis miRwevis saSualebebi, maT Soris erT-erTi mizani 

- „samoqalaqo brunvis simyaris da saxelSekrulebo valdebulebaTa keTilsindisierad Sesrulebis xelSewyoba 

(sanotaro aqtis mtkicebulebiTi da saaRsrulebo Zala)“.   

10 Sead. sanotaro aqtebis saerTaSoriso brunvis problemebs,  talpisi J. a.,  notariati saerTo msoflio 

globaluri procesebis winaSe, pirveli nawili, saqarTvelos notariusTa palatis oficialuri vebgverdi, 6.

11 Sead. dgebuaZe a., samarTali da samarTlianoba, saqarTvelos advokatTa asociaciis oficialuri Jurn. „Cemi 
advokati“, №2, 2019, 39. 

irakli leoniZe
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aqtis konkretuli formis gamoyenebis sakiTxi.12 aseve, mkafiod Camoyalibda notariusis 

monawileobis xarisxi13 da forma14 uSualod miwis registraciis reformis farglebSi, 
maT Soris dainteresebuli piris mier nebis gamovlenis sanotaro aqtSi asaxvis Tvalsaz-

risiT, rogorc sanotaro ise samediacio perspeqtiviT.15 
„mediaciis Sesaxeb“ saqarTvelos kanonis danergva da misi amoqmedeba  mediaciis 

sakanonmdeblo doneze gansazRvruli saxeebis16 axal gamowvevebze migvaniSnebs, rogori-

caa institutis sicocxlisunarianobis sakiTxis Sefaseba da ganviTarebis Semdgomi per-

speqtivebi. marTalia, sanotaro mediacias mediatori notariusebi axorcieleben, Tumca 

mediatorTa erTiani reestris dakompleqteba da sasamarTlo mediaciis qvemdebare dav-

ebis Tanxvedra sanotaro mediaciis gansjad sakiTxebTan17 ayalibebs procesSi monawile 

mxareTa interesis igiveobas  am or instituts Soris, ris safuZvelzec dainteresebul 

pirs SesaZloa uflebamosili piris SerCevis etapze garkveuli winaaRmdegoba warmoeSvas. 
Tanac morigebis aqtis sanotaro dadasturebis SemTxvevaSi kanonmdebeli ara kerZo aq-

tis formiT, aramed sajaro aqtis formiT dadasturebas gulisxmobs,18 romlis Sedgenisa 

da SeTanxmebis farglebi sajaro da kerZo aqtis klasifikaciis TvalsazrisiT calkeul 

kiTxvis niSnebs aCens.19

 statiaSi ganxiluli sanotaro aqtis sajaro da kerZo aqtis formiT dayofis prob-

lemuri sakiTxebi Sefasebulia iuridiul literaturaSi gamoTqmuli mosazrebisa da 

sakanonmdeblo gamowvevebis safuZvelze, maT Soris praqtikuli magaliTebis Camoyal-

ibebiT, konkretulad kerZosamarTlebriv urTierTobebSi notariusis monawileobis 

xarisxisa da gansaxorcielebeli moqmedebis dadgeniT. aseve, arasavaldebulo sanotaro 

formis dacviT calkeuli xelSekrulebis damowmebis sakiTxTan dakavSirebiT sanotaro 

aqtis dayofis sakanonmdeblo regulireba ganxilulia sasamarTlo gadawyvetilebis Se-

fasebis magaliTze.   

12 ix. sajaro reestris erovnuli saagentos oficialuri vebgverdi, miwis registraciis reforma, <hƩ ps://napr.
gov.ge/p/1465> [14.12.2021].

13 sirdaZe l., uZrav nivTze sakuTrebis mopoveba uflebamosili da arauflebamosili pirisgan, Jurn. „Sedare-

biTi samarTlis qarTul-germanuli Jurnali“, №2, 2019, 47-48.

14  iqve, 45. 

15  Sead. Wanturia l., samoqalaqo kodeqsis komentari, 50-e muxli, wigni I, Tb., 2017, 287.

16 igulisxmeba: sasamarTlo mediacia, kerZo mediacia da sanotaro mediacia, ix. saqarTvelos kanoni „mediaciis 

Sesaxeb“, saqarTvelos sakanonmdeblo macne, 18/09/2019, me–2 muxlis „a“, „b“, „g“ punqtebi. 

17  Sead. saqarTvelos samoqalaqo saproceso kodeqsi, saqarTvelos sakanonmdeblo macne, 14/11/1997, 1873-e 
muxli; saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ 
instruqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, 101-e muxli; saqarTvelos 

kanoni „mediaciis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 18/09/2019, me-2 muxlis „g“ punqti. 

18 saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-

struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, 109-e muxlis pirveli punqti. 

19 avtoris SeniSvna: gansakuTrebiT, sanotaro mediaciis principebis dacvisa da morigebis aqtSi moqalaqeTa 

(mxareTa da dainteresebul pirTa) nebis asaxvis TvalsazrisiT, romelic sajaro aqtis formiT gamoicema. 
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2. sajaro da kerZo aqtis formiT Sedgenili sanotaro aqtebis 
ganmasxvavebeli niSnebi

sajaro da kerZo aqtis formiT Sedgenili sanotaro aqtebis ganmasxvavebeli niSnebi 

dakavSirebulia sanotaro saqmianobis zogadi specifikisa da gansaxorcielebeli moq-

medebis procedurul sakiTxTan. sanotaro moqmedebis safasurTan dakavSirebul sakiTx-

ebs saqarTvelos mTavrobis №507-e dadgenileba aregulirebs, romelic sanotaro mo-

qmedebaTa Sesrulebis wesis Sesaxeb instruqciis me-15 muxlis regulirebis farglebSi 

da ara mxolod, awesebs gansaxorcielebeli sanotaro moqmedebis sakanonmdeblo doneze 

dadgenil safasurs, Tumca sanotaro mediaciis safasurTan dakavSirebiT mxareebs Seu-

ZliaT SeTanxmdnen20 erTiani gadaxdiT an ganawilvadebul Tanxaze. 
sajaro da kerZo aqtis Sedgenis sakanonmdeblo konstruqcia bundovan xasiaTs iZens 

maSin, rodesac calkeuli ganmasxvavebeli komponentebi, xSirad saerTo da urTierTda-

makavSirebel xasiaTs ayalibebs. magaliTad, rCevis micema, rogorc konsultacia da mas-

Tan dakavSirebuli sxva saerTo komponentebi. notariusis mier gacemuli samarTlebrivi 

konsultaciis regulirebis sakiTxTan dakavSirebiT „sanotaro moqmedebaTa Sesrulebis 

wesis Sesaxeb“ instruqciaSi arsebobs konkretuli norma,21 Sesabamisad unda vivaraudoT 

rom instruqciis me-15 muxlSi dasaxelebuli rCevis micema22 moiazrebs konsultacias 

viwyo gagebiT konkretuli sanotaro aqtis damowmebis procesSi da sanotaro moqmedebis 

ganxorcielebis etapze. 
sajaro da kerZo aqtis formis dacviT gamijnuli sanotaro aqti notariusis samo-

qalaqo pasuxismgeblobis dadgomis riskis prevenciuli mizniT xasiaTdeba. gansakuTre-

biT, aRsaniSnavia pasuxismgeblobis zomis zogadi xasiaTis gauvrcelebloba da SezRudva 

kerZo aqtis SedgenasTan dakavSirebiT.23 problemuria samarTlebrivi konsultaciisa da 

uSualod sanotaro saqmianobis warmarTvis etapze sajaro aqtis formiT Sesadgeni sano-

taro aqtis winapirobad calkeuli sanotaro moqmedebis miCnevis sakiTxi.24 
notariusis profesiuli praqtika da myarad dadgenili saqmiswarmoebis wesebi25 ayal-

ibebs erTgvar winaswarganwyobas  erTi da igive saxis moqmedebebis sajaro Tu kerZo 

aqtis formad miCnevasTan dakavSirebiT, romelTa ganxorcielebis procesSi SesaZloa 

20 2022 wlis 1 ianvramde sazRauris gadaxdisgan Tavisufldeba „miwis nakveTebze uflebaTa sistemuri da spo-

raduli registraciis wesisa da sakadastro monacemebis srulyofis Sesaxeb“ saqarTvelos kanonis farglebSi 

da miznebisaTvis notariusis mier gansaxorcielebeli calkeuli moqmedebebi, ix. saqarTvelos mTavrobis №507-
e dadgenileba „sanotaro moqmedebaTa SesrulebisaTvis sazRaurisa da saqarTvelos notariusTa palatisTvis 

dadgenili safasuris odenobebis, maTi gadaxdevinebis wesisa da momsaxurebis vadebis damtkicebis Sesaxeb“,  
saqarTvelos sakanonmdeblo macne, 29/12/2011, me-3 muxlis me-6 punqti; aseve, sajaro reestris erovnuli saa-

gentos oficialuri vebgverdi, miwis registraciis reforma, <hƩ ps://napr.gov.ge/p/1465> [14.12.2021].

21 ix. saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-
struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, 73-e muxli. 

22  iqve, me-15 muxlis pirveli punqti.  

23  iqve, me-15 muxlis me-8 punqti.

24 sagulisxmoa, onlain reJimSi Sesrulebuli sanotaro moqmedebis dayofisa da Sesabamisobias sakiTxi, aRniSnu-

li servisi 2009 wlidan amoqmedda, sajaro da kerZo aqtis formiT dayofis SemoRebamde, SemdgomSi onlain 

reJimSi Sesrulebuli sanotaro moqmedebebis statistika 2012 wlisTvis sakmaod gazrdil maCvenebels warmoad-

genda: 26 215 sanotaro moqmedeba, maTgan – 20 949 mindobiloba/rwmunebuleba, 5 263 gancxadeba, Tanxmoba da 

sami - garigeba, ix. <hƩ ps://www.notary.ge/geo-999-cleuls-onlain-rejimshi-26-215-sanotaro-moqmedeba-shesrulda> [14.12.2021].

25  Sead. saqarTvelos notariusTa palatis wesdeba, Tb., 27/01/2018, me-2 muxlis „v“ punqti. 

irakli leoniZe
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kerZo  samarTlis  mimoxilva 

dadges notariusis samoqalaqo pasuxismgebloba.26 notariuss ganxorcielebuli qmedebi-

sTvis SesaZloa daekisros sami saxis pasuxismgebloba. samoqalaqo pasuxismgeblobis 

sakiTxi erT-erTi wonadi da finansurad tevadi sakiTxia, romelic profesiuli daz-

Rvevis sakiTxs ukavSirdeba, SemdgomSi gavlenas axdens sanotaro aqtis saxeebze. 
erTi mxriv, arsebobs sakanonmdeblo reglamentacia sajaro da kerZo aqtis termi-

nologiuri saxesxvaobis Sesaxeb,27 xolo meore mxriv, problemuria notariusis saqmiano-

bis praqtikuli gamowvevebi28 sanotaro moqmedebis Sefasebis TvalsazrisiT.29 
fizikuri piris qmedunarianobis Semowmebis valdebuleba notariuss ekisreba, ro-

gorc sajaro, aseve kerZo aqtis Sedgenisas. Sesabamisad, notariusma saerTo gulmodg-

inebiT unda ganaxorcielos kanoniT gansazRvruli moqmedeba.30 Tu aRniSnul sakiTxs 

davukavSirebT onlain reJimSi kerZo aqtis gamocemis sakiTxs,31 maSin mizanSewonili iqne-

ba davsvaT SekiTxva notariusis gulmodginebis xarisxTan dakavSirebiT. SesaZlebelia 

sajaro da kerZo aqtis formiT dayofa notariusis gulmodginebasa da profesiul fun-

qcias samive saxis pasuxismgeblobis dadgomis realuri riskis winaSe ayenebdes. 
magaliTad, disciplinuri pasuxismgeblobis dadgomis TvalsazrisiT „mistiuri momx-

mareblis“ mier Sedgenili momsaxurebis xarisxis angariSi32 SegviZlia movixmoT, rogorc 

sanotaro moqmedebis ganxorcielebis roluri simulacia. am formiT notariusis gulm-

odginebis Sefaseba ufro cxadi da aRqmadia, konkretulad ki sajaro da kerZo aqtis 

Sedgenis procesSi. 
mistiuri momxmarebeli Sinaarsobrivad dakvirvebis efeqturi formis SesaZleblobas 

gamoxatavs, romlis farglebSi SesaZlebelia notariusis saqmianobis Sefaseba uSualod, 
misTvis disciplinuri pasuxismgeblobis dakisrebis farglebSi aseve, zogadi statis-

tikisTvis, Tu rogor xorcieldeba notariusis saqmianoba sajaro da kerZo aqtis gamo-

cemis procesSi. sanotaro aqtis formebad dayofis moqmedi sakanonmdeblo safuZveli mi-

aniSnebs sanotaro damowmebisa da dadasturebis mimarT erTiani midgomis ararsebobaze, 
romelsac notariusis samuSao praqtika da profesiuli saqmianobis specifika araerTg-

varovnad abalansebs. notariusis pasuxismgeblobis zomis klasifikacia dakavSirebulia 

sanotaro moqmedebis ganxorcielebis Sedegad zianis miyenebis faqtisa da formis dad-

26 ix. Sengelia e. (red.), notariusis  profesiuli pasuxismgeblobis dazRvevis xelSekrulebis samarTlebrivi 

aspeqtebi, roman Sengelia 70, saiubileo krebuli, samarTlis problemebi, Tb., 2012, 389.  

27 Sead. saqarTvelos kanoni „notariatis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 04/12/2009, 38–e muxlis 

pirveli nawili. 

28 ix. abulaZe l., samkvidros miReba da memkvidreTa interesebis dacvis meqanizmebi, samagistro naSromi ward-

genilia kerZo samarTlis magistris akademiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 

saxelmwifo universiteti, Tb., 2019, 33.

29 mag. anderZi SeiZleba Sedges sajaro an kerZo aqtis formiT, samoqalaqo kodeqsi miuTiTebs: „sanotaro forma 

moiTxovs, rom anderZi Sedgenili da xelmoweril iqnes moanderZis mier da dadasturebuli notariusis mier“. 
am SemTxvevaSi sajaro da kerZo aqtis formis arCevani dainteresebul pirs garkveul riskebsac akisrebs, ix. 
saqarTvelos samoqalaqo kodeqsi, 26/06/1997, 1357-e muxlis me-2 nawili. 

30 saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-

struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, me-4 muxli. 

31 teqnologiur sakiTxTan dakavSirebiT Sead. gadabaZe T., miwis registraciaSi blokCein teqnologiebis gamoy-

eneba saqarTveloSi, samagistro naSromi wardgenilia geografiis magistris akademiuri xarisxis mosapoveblad, 
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2018, 15-17. 

32 saqarTvelos iusticiis ministris №69-e brZaneba, „notariusTa disciplinuri pasuxismgeblobis Sesaxeb“ 
debulebis damtkicebis Taobaze, 31/03/2010, me-5 muxlis „k“ punqti, me-6 muxlis „s“ punqti, me-7 muxlis „r“ 
punqti. 
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genis sakiTxTan. 
im SemTxvevaSi, Tu sajaro aqtis formiT Sedgenili sanotaro aqti kerZo aqtis for-

miT gamocemul sanotaro aqts pasuxismgeblobis dakisrebis TvalsazrisiT gauTanabrde-

ba, maSin notariusis mier daxarjul dros, resurssa da xarjs azri daekargeba - mizanSe-

wonilobis farglebs gascdeba. amitomac, arasavaldebulo sanotaro formis dacviT 

sanotaro aqtis damowmebis arCeviToba mxaris nebazea damokidebuli, rogorc riskisa da 

mtkicebis tvirTis gadakisreba dainteresebuli pirisTvis -  SerCeuli aqtis moqmedebisa 

da regulirebis kanoniT ganazRvrul farglebSi. aseve, anderZis sajaro da kerZo sano-

taro aqtis formiT Sedgenis SesaZleblobis33 miuxedavad notariusis sasamarTloSi dab-

areba axsna-ganmartebis misacemad sanotaro aqtis formis arCeviTobiT ar gamoiricxeba. 
erT-erT saqmeSi34 notariusi miwveul iqna mowmed, rom daedasturebina mamkvidreblis 

mier enis codnisa da wera-kiTxvis SesaZleblobis faqti uSualod anderZis Sedgenis mo-

mentisaTvis, anderZis sajaro an/da kerZo aqtis saxiT Sedgenis miuxedavad.35   
miwis registraciis reformis farglebSi ganisazRvra is problemebi, romelTa mogva-

rebis SesaZlebloba aqamde dainteresebul da uflebamosil pirebs ar gaaCndaT. sanota-

ro moqmedebis ganxorcielebis safasuri da notariusis monawileobis sakiTxi reformis 

farglebSi erToblivad Sefasda, rac misaRebia, problemis regulirebis saerTo mid-

gomis Camosayalibeblad.36

sanotaro aqtis sajaro da kerZo aqtis formiT dayofis Tavisebureba gansaxorcie-

lebeli moqmedebis xasiaTSi mdgomareobs.37 sakanonmdeblo doneze gansazRvruli gansx-

vavebebi praqtikuli TvalsazrisiT xisti da naklebad aRqmadia.38 Sesabamisad, upirobo 

daqvemdebarebis moTxovna, SemdgomSi sanotaro saqmianobis pirobiTi da meqanikuri xasi-

aTis Camoyalibebis safrTxes Seqmnis.

3. iuridiul literaturaSi gamoTqmuli mosazreba sanotaro aqtis 
dayofis Sesaxeb

saxelmZRvaneloSi, sanotaro samarTali - avtori daviT suxitaSvili, gamoTqmulia 

mosazreba sanotaro aqtis sajaro da kerZo aqtis formiT dayofis aramarTlzomierebas-

Tan dakavSirebiT. saxelmZRvanelo 2012 wliT TariRdeba, dasaxelebuli dayofis Sesaxeb 

sakanonmdeblo reglamentacia ki 2010 wels ganxorcielda. mosazreba sagulisxmoa, no-

33 saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-

struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, 74-e muxlis pirveli punqti. 

34 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 22 ianvris ganCineba saqmeze № 

as-589-896-09. 

35 ix. saqarTvelos uzenaesi sasamarTlos oficialuri vebgverdi, saqarTvelos uzenaesi sasamarTlos gad-

awyvetilebani samoqalaqo-samewarmeo da sxva kategoriis saqmeebze: saojaxo da memkvidreobis samarTali, №11, 
2011, 46. 

36 Sead. miwis azomvis problemebi, vebgverdze, <hƩ p://eugeorgia.info/ka/arƟ cle/399/miwis-azomva-mxolod-serƟ fi cirebul-pi-
rebs-sheedzlebat-/> [14.12.2021].

37 Sead. samarTlebrivi statistikis sakiTxTan dakavSirebiT: gelaSvili s., Sonia z., qinqlaZe r., socialuri 

statistika, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2013, 151.

38 Sead. suxiaSvili T., manievi g., sanotaro saqmiswarmoebis marTvis avtomatizebuli sistemis damuSaveba, Jurn. 
„Sromebi - marTvis avtomatizebuli sistemebi“, saqarTvelos teqnikuri universitetis gamomcemloba, Tb., 
№3(16), 2013, 89.
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kerZo  samarTlis  mimoxilva 

tariusTa mier TavianTi uflebamosilebis srulad gamoyenebisa da calkeul SemTxvevaSi 

TviTSezRudvis sakiTxTan dakavSirebiT. avtori miuTiTebs: „sajaro da kerZo sanotaro 

aqtebis saxiT sanotaro moqmedebebis dayofa gamarTlebulad ar migvaCnia imitomac, rom 

isini sruliad ver moicaven yvela sanotaro moqmedebas“.39 saxelmZRvaneloSi dafiqsire-

buli pozicia gamyarebulia Sesabamisi argumentebiT, romelTa analizis safuZvelze Cam-

oyalibebulia sajaro da kerZo aqtis saxiT dayofis naklovanebebi.40 
iqve, ganmartebulia, rom sanotaro aqtebis sajaro da kerZo aqtis saxiT klasifik-

acias „notariatis Sesaxeb“ saqarTvelos kanoni ar icnobs. instruqciis me-15 muxliT 

SemoTavazebuli dayofa ki sajaro da kerZo sanotaro aqtis Seusabamobas sajaro da 

kerZo samarTlis bunebis urTierTmimarTebasTan dakavSirebiT qmnis.41 magaliTad nasy-

idobis xelSekrulebis sajaro an/da kerZo aqtis formiT Sedgenis/Sesrulebis sakiTxi 

Sefasebulia, rogorc bundovani da samarTlebrivad dausabuTebeli arCevanis afsurd-

ulobis TvalsazrisiT.42 aseve, gasaTvaliswinebelia, rom anderZis Sedgena SesaZlebelia, 
rogorc sajaro ise kerZo sanotaro aqtis formiT,43 Tumca saqarTvelos samoqalaqo 

kodeqsSi ar moiZebneba termini sajaro anderZi an kerZo anderZi,44 aramed miTiTebulia 

sanotaro wesiT damowmebuli anderZis upiratesoba45 Sinauruli da sxva formiT Sedge-

nili anderZis mimarT.46 Sesabamisad, anderZis sanotaro wesiT Sedgenis etapze sajaro da 

kerZo aqtis formiT Sedgenis arCeviToba Sedegis miuReblobisa da ganuxorcieleblobis 

safrTxis riskebs mxares (dainteresebul pirs) akisrebs. anderZTan dakavSirebiT msgavsi 

tipis daTqma SesaZloa socialuri da finansuri faqtoriTac iyos ganpirobebuli, raTa 

sanotaro wesiT anderZis Sedgenis ufleba ZviradRirebul SesaZleblobad ar iqces mo-

qalaqeTaTvis.47  
sajaro da kerZo aqtis formiT sanotaro aqtis dayofis erT-erT mTavar problemad 

avtori gamoyofs maTi moqmedebis farglebis SeuTavseblobas sanotaro moqmedebebis 

zogad xasiaTTan.48 Sesabamisad, sanotaro moqmedebebis rigi CamonaTvali aRniSnuli day-

39 suxitaSvili d., sanotaro samarTali, Tb., 2012, 136. 

40 WadaSvili T., notariusi - damatebiTi formaloba Tu xelSekrulebis mxareTa informirebulobisa da Tanas-

worobis garanti? samagistro naSromi wardgenilia magistris xarisxis mosapoveblad, Tsu-is gamomcemloba, 
Tb., 2012, 12.

41 Sead. lafaCi e., uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa 

da dacvaze, sadisertacio naSromi wardgenilia samarTlis doqtoris akademiuri xarisxis mosapoveblad, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2016, 38-39.

42 ix. suxitaSvili d., sanotaro samarTali, Tb., 2012, 137; suxitaSvili d., sanotaro moqmedebis gamo sarCelis 

gansjadobis Sesaxeb, Jurn. „marTlmsajuleba da kanoni“, №3(34)’12, 2012, 6-7.

43 saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-

struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, 74-e muxlis pirveli punqti. 

44 ix. saqarTvelos samoqalaqo kodeqsi, saqarTvelos sakanonmdeblo macne, 26/06/1997, 1357-e muxlis pirveli 

nawili. 

45 iqve, 1357-e muxlis me-2 nawili, miTiTebulia: „sanotaro forma moiTxovs, rom anderZi Sedgenili da xelmow-

eril iqnes moanderZis mier da dadasturebuli notariusis mier“. 

46 iqve, 1401-e muxli. 

47 Sead. sazRauris myari ganakveTiT anazRaudebadi sanotaro moqmedebebi, saqarTvelos mTavrobis №507-e dad-

genileba „sanotaro moqmedebaTa SesrulebisaTvis sazRaurisa da saqarTvelos notariusTa palatisTvis dad-

genili safasuris odenobebis, maTi gadaxdevinebis wesisa da momsaxurebis vadebis damtkicebis Sesaxeb“,  saqa-
rTvelos sakanonmdeblo macne, 29/12/2011, 31-e muxli. 

48  suxitaSvili d., sanotaro samarTali, Tb., 2012, 138.
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ofis miRma aRmoCndeba da maTi daqvemdebareba pirobiT xasiaTs SeiZens. agreTve, ga-
moTqmulia mosazreba notariusis profesiis gaubraloebis Sesaxeb,49 romelic dakavSire-

bulia kerZo aqtis formiT gamocemuli sanotaro aqtis  CanacvlebiT uSualod sajaro 

reestris erovnuli saagentos mier gacemuli dokumentiT.50 erTgvari konkurencia51 Sem-

dgomSi kerZo aqtis gamocemis miznebsa da mxareTa dainteresebas gamoricxavs.52 saxelmZ-

RvaneloSi gamoTqmuli kritikuli mosazrebebi sanotaro aqtis sajaro da kerZo aqtis 

formiT dayofis sakiTxs realurobasa da simwvaves sZens, rac SemdgomSi notariusis 

mier Tavisi uflebamosilebis ganxorcielebis sasamarTlo Tu sanotaro saqmiswarmoebis 

etapze gamoikveTeba. 
saxelmZRvanelos gamocemidan dRemde sajaro da kerZo aqtis saxiT sanotaro aqtis 

gamocemis wesi sakanonmdeblo doneze ucvlelad SenarCunda, rac saxelmZRvaneloSi dax-

asiaTebul gamowvevebs droSi ganlevad, magram ucvlel xasiaTs aniWebs. aqtualuria, 
safasuris myarad dadgenili ganakveTebis regulireba aseve, am or aqts Soris arsebu-

li diferenciuli midgoma. rTulia arsebuli kategorizebis uaryofa, rodesac reg-

ulirebis sxva efeqturi alternativa jerjerobiT Teoriul Tu praqtikul doneze ar 

SemuSavebula. 

4. sanotaro aqtis kategoriebad dayofis sakanonmdeblo gamowvevebi

4.1. ndobisa da keTilsindisierebis uzrunvelyofis funqcia 
kerZosamarTlebriv urTierTobebSi

kerZosamarTlebriv urTierTobebSi notariusis arasavaldebulo  sanotaro formis 

dacviT monawileobis sakiTxi araerTgvarovani mosazrebebiT xasiaTdeba. ndobisa53 da 

keTilsindisierebis uzrunvelyofis realur saSualebas54 mxareTa mzaoba (keTili neba) 
da soliduri finansuri saxsrebi esaWiroeba.55 Sesabamisad, mxareTa Soris SeTanxmebis 

farglebSi notariusis CarTvis sakiTxi SesaZloa savaldebulo sanotaro formis dacvis 

saSualebis garda nebelobiT faqtorsac moicavdes, rac damokidebulia mxareTa ndobisa 

da keTilsindisierebis principis uzrunvelyofis survilze saxelSekrulebo urTier-

TobebSi. aqedan gamomdinare, sajaro da kerZo aqtis saxeebad dayofa, SemdgomSi ki gan-

49  iqve, 137. 

50 mag. nasyidobis xelSekrulebis dadebis momentisaTvis miwis nakveTisa da sxva uZravi nivTis gamyidvels ekisre-

ba nasyidobis xelSekrulebis gaformebis, sajaro reestrSi registraciisa da amisaTvis aucilebeli sabuTebis 

wardgenis xarjebi, Tu mxareTa SeTanxmebis safuZvelze xelSekrulebiT sxva ram ar aris gaTvaliswinebuli. 
Sesabamisad, SesaZlebelia sajaro reestrSi mxareTa xelmowerebis namdvilobis dadastureba gamartivebuli 

wesiT, ix. saqarTvelos samoqalaqo kodeqsi, saqarTvelos sakanonmdeblo macne, 26/06/1997, 479-e muxli.  

51   Sead. darjania T., samoqalaqo kodeqsis komentari, 68-e muxli, wigni I, Tb., 2017, 387. 

52 Sead. Sengelia e. (red.), notariusis  profesiuli pasuxismgeblobis dazRvevis xelSekrulebis samarTlebrivi 

aspeqtebi, roman Sengelia 70, saiubileo krebuli, samarTlis problemebi, Tb., 2012, 391. 

53  Sead. gawerelia a.,  „ndobis zianis“ mniSvneloba, anazRaurebis safuZvlebi da farglebi garigebebSi warmo-

madgenlobisas, lado Wanturia 55, saiubileo krebuli, Tb., 2018, 7.

54  iqve, 8. 

55 saqarTvelos mTavrobis №507-e dadgenileba „sanotaro moqmedebaTa SesrulebisaTvis sazRaurisa da saqarT-

velos notariusTa palatisTvis dadgenili safasuris odenobebis, maTi gadaxdevinebis wesisa da momsaxurebis 

vadebis damtkicebis Sesaxeb“,  saqarTvelos sakanonmdeblo macne, 29/12/2011, 23-e muxli. 
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saxorcielebel moqmedebaTa CamonaTvali, xSirad sanotaro damowmebisa da dadasture-

bis terminologiur aRrevas iwvevs. 
sanotaro damowmebisa da dadasturebis klasifikaciis Sinaarsobrivma cvlilebebma 

sakanonmdeblo regulirebis fonze kidev ufro gaarTula sajaro da kerZo sanotaro 

aqtis saxeebTan Sesabamisoba.56 problemuria sanotaro mediaciis procesSi Cveulebrivi 

sanotaro moqmedebebis Sesatyvisobis dadgena57 uSualod sanotaro mediaciis princi-

pebTan.58 
garigebebis damowmeba/dadastureba, anderZis Sedgena, saaRsrulebo furclis gacema, 

savaldebulo sanotaro formis dacviT damowmebuli ipoTekis xelSekruleba,59 morigebis 

aqtis dadastureba da sxva sanotaro moqmedebebi gansxvavdebian, rogorc gansaxorcie-

lebeli moqmedebebiT, aseve maTi safasuris myarad dadgenili60 da sanotaro moqmedebis 

procentuli daangariSebis sistemis mqone TanxiT.61

sanotaro saqmianobis principebi:
• damoukidebloba;

• profesiuli miukerZoebloba; 

• kanoniereba;

• samoqalaqo pasuxismgebloba; 

• saqmianobaze zedamxedveloba da kontroli; 

• Sesrulebuli samuSaos anazRaureba 

(garda kanonmdeblobiT gaTvaliswinebuli SemTxvevebisa).  

56 dawvrilebiT ix. suxitaSvili d., sanotaro samarTali, Tb., 2012, 130, miTiTebulia: „cnebebs damowmeba da da-

dastureba yvela notariusi Tavisi Sexedulebisamebr iyenebs, amitom ar arsebobs erTiani sanotaro praqtika 

am sakiTxTan dakavSirebiT“. 

57 Sead. xaritonaSvili n., mediacia qarTul notariatSi, Jurn. „davis alternatiuli gadawyveta - weliwdeuli 

2018-2019, specialuri gamocema“, Tsu-is gamomcemloba, 2019, 22-23. 

58 avtoris SeniSvna: sanotaro mediaciis warmmarTveli uflebamosili piris sakanonmdeblo doneze gansazRvru-

li statusi da saqmianobis samarTlebrivi forma sanotaro mediaciis procesis mxareTa SeTanxmebiT dasrulebis 

riskebs amaRlebs. rac erTi mxriv, sanotaro biurosa da sanotaro saqmianobis mimarT mxareTa warmodgeniT 

aris ganpirobebuli, meore mxriv, ki sanotaro mediaciis warmmarTveli uflebamosili piris mzaobiT - media-

tori notariusi, romelic warmarTavs sanotaro mediaciis process, mxareTa SeTanxmebis SemTxvevaSi, morigebis 

aqts sajaro aqtis formiT adasturebs, e.i. notariusis statusi ar gamoricxavs misi, rogorc notariusis mier 

mxolod sanotaro moqmedebis ganxorcielebis SesaZleblobas da mxareTa nebaze zegavlenis momxden xasiaTs 

daasrulon dava SeTanxmebiT. Sesabamisad, gasaTvaliswinebelia, Tu ramdenad uzrunvelyofs mediatori notar-

iusi notariatisa da sanotaro mediaciis principebis ganxorcielebas uSualod sanotaro mediaciis procesSi. 
damatebiT ix.:  saqarTvelos notariusTa palatis oficialuri vebgverdi, sanotaro mediacia, <hƩ ps://www.
notary.ge/index.php?id=1424&lang=geo> [14.12.2021]; saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro 

moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 
31/03/2010, me-100 muxlis pirveli punqti. 

59 ix. ssk-is  289-e muxlis 11 nawiliT gaTvaliswinebuli sesxis xelSekrulebidan gamomdinare moTxovnis uzrun-

velsayofad dadebuli ipoTekis xelSekrulebis damowmebis safasuri.

60  ix. sazRauris myari ganakveTebiT anazRaurebadi sanotaro moqmedebebi.

61  ix. garigebis Rirebulebis safuZvelze dadgenili sazRauris ganakveTebi.



322

4.2. sanotaro moqmedebis sakanonmdeblo regulirebis Sefaseba sesxis 
xelSekrulebis sanotaro wesiT damowmebis magaliTze 

saqmeSi62 arsebuli faqtobrivi garemoebebis mixedviT, 2013 wlis 22 aprils mxareTa 

Soris (or fizikur pirs Soris) daido sesxis xelSekruleba. saqarTvelos samoqalaqo  

kodeqsis 623-e muxlis Sesabamisad, mosarCelem mopasuxes gadasca 10 000 aSS dolari 1 
wlis vadiT 2014 wlis 22 aprilamde. sesxis xelSekruleba damowmebul iqna sanotaro 

wesiT.63 mxareebs sesxisTvis procenti ar gauTvaliswinebiaT.64  
mopasuxem sesxis Tanxa SeTanxmebul vadaSi ar daabruna, ris safuZvelzec man 2014 

wlis 19 ivniss dawera xelwerili valdebulebis arsebobis dadasturebis Taobaze, rom-

liTac aRiarebul iqna valis arseboba da dadginda Ziri Tanxis procentTan erTad dab-

runebis sakiTxi. aRniSnul dokuments xeli moawera mopasuxem da mosarCelem, maT Soris 

arsebuli saxelSekrulebo urTierTobis ndobis safuZvelze.65 aRniSnul saqmeSi mxa-

reebma garigebis namdvilobis winapirobad rTuli werilobiTi forma gansazRvres. Ses-
abamisad, sasamarTlo miuTiTebs SerCeuli formis savaldebuloobis farglebsa da sxva 

damatebiT SeTanxmebaze.66 
sanotaro formis dacviT dadebul xelSekrulebaSi cvlilebebi aseve sanotaro 

formis dacviT unda ganxorcieldes.67 aRniSnuli sakiTxi ar gaiTvaliswines mxareebma, 
rodesac xelwerilis dokuments mxolod Tavad moaweres xeli da ar daamowmes sanota-

ro wesiT. xelwerili, rogorc sanotaro formis daucvelad dadebuli xelSekruleba am 

SemTxvevaSi, saqmis garemoebebidan gamomdinare baTilia. 
sagulisxmoa, sanotaro wesiT dadasturebis farglebis mravalmniSvnelovani xasiaTi 

maSin, rodesac kanonmdebeli garigebebTan dakavSirebiT aRar iTvaliswinebs savaldebu-

lo sanotaro formis dacvas. saqmeSi arsebuli 2013 wlis 22 aprilis sanotaro wesiT 

damowmebuli sesxis xelSekruleba, 2014 wlis 19 ivnisis xelwerilis dokumentis xelmom-

wer mxareebs sanotaro formis dacvis aucileblobis imperatiul reJims uwesebs, rom-

lis darRvevam SemdgomSi misi baTiloba gamoiwvia formadaucvelobis gamo.68 aRsaniSnavia 

rom sasamarTlo gadawyvetilebaSi sanotaro wesiT damowmeba da dadastureba calkeul 

SemTxevevaSi, rogorc erTi azris matarebeli termini ise moixsenieba,69 rac arTulebs 

damowmebasa da dadasturebas Soris gammijnavi Teoriuli Tu praqtikuli Tvalsawieris 

Camoyalibebas. 
Tavdapirvelad sasamarTlo uTiTebs sesxis ZiriTadi xelSekrulebis damowmebis 

62 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2017 wlis 27 dekembris gadawyvetileba saq-

meze № as-109-105-2016.

63  ix. saqarTvelos samoqalaqo kodeqsi, saqarTvelos sakanonmdeblo macne, 26/06/1997, 624-e muxli. 

64  iqve, 625-e muxlis pirveli nawili. 

65 gawerelia a., „ndobis zianis“ mniSvneloba, anazRaurebis safuZvlebi da farglebi garigebebSi warmomadgen-

lobisas, lado Wanturia 55, saiubileo krebuli, Tb., 2018, 5. 

66 saqarTvelos uzenaesi sasamarTlos oficialuri vebgverdi, saqarTvelos uzenaesi sasamarTlos gad-

awyvetilebani samoqalaqo saqmeebze - saxelSekrulebo samarTali, krebuli, №4, 2019, 132, miTiTebulia: „radga-

nac mxareebma garigebis namdviloba formas daukavSires, kerZod ki, maT Soris arsebuli urTierTobis mowesri-

gebisaTvis sanotaro forma gansazRvres, misi daucveloba zepiri damatebiTi SeTanxmebis baTilobis gamomwvevi 

samarTlebrivi safuZvelia“. 

67 iqve. 

68 iqve, 134. 

69 iqve, Sead. 126, p.1. da 134, p. 23.4. 
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sakiTxs, Tumca Semdgom xelwerilis dokumentis mimarT Sedarebis TvalsazrisiT iyenebs 

termins - sanotaro wesiT dadastureba.70 SesaZloa am konkretul SemTxvevaSi sanotaro 

damowmebisa da dadasturebis terminologiur igiveobas sanotaro aqtis sajaro Tu ker-

Zo aqtis formiT dayofis sakiTxi iwvevdes.    
problemuria sajaro da kerZo aqtis formiT damowmebuli garigebis sakiTxi maSin, 

rodesac aRniSnuli mxareTa arCevanzea damokidebuli. saqmeSi sanotaro wesiT damowme-

buli sesxis xelSekruleba SesaZloa damowmebuliyo, rogorc sajaro ise kerZo aqtis 

formiT, Tumca sasamarTlo gadawyvetilebaSi msgavsi tipis daTqmas ar vxvdebiT. Tu 

mxareebi sajaro aqtis formiT daamowmebdnen sesxis xelSekrulebas, maSin maT notari-

usisgan unda mieRoT Sesabamisi konsultacia71 Semdgomi SeTanxmebebis sanotaro formis 

dacvis Sesaxeb.72 
sawinaaRmdego SemTxvevaSi kerZo aqtis gamocemis etapze notariuss aRniSnuli val-

debuleba ar daekisreboda. ganxiluli msjelobis safuZvelze calsaxaa rom sanotaro 

damowmebisa da dadasturebis terminologiuri aRreva,73 SemdgomSi sajaro da kerZo aq-

tis formiT sanotaro aqtis gamocemis Seusabamobis erT-erTi safuZvelia.74 
iuridiul literaturaSi sanotaro aqtis saxeobrioba ganixileba, rogorc pirobiTi 

gansazRvreba, romlis mimarT dgindeba Sesabamisoba. sasurvelia samosamarTlo codnisa 

da praqtikis gamoyeneba sanotaro moqmedebisa da sanotaro aqtis mimarTebis dasazuste-

blad. formaluri da Sinaarsobrivi SesabamisobisTvis gasaTvaliswinebelia sanotaro 

aqtis masStabi, Tu ramdenad moiazrebs igi sanotaro moqmedebaTa istoriul da moqmed 

CamonaTvals. mimarTebis dazusteba TviTregulirebis mniSvnelobas sicxades SesZens.

4.2. sanotaro moqmedebis sakanonmdeblo regulirebis Sefaseba 
Cuqebis xelSekrulebis damowmebis magaliTze

Cuqebis xelSekrulebis baTilobasTan dakavSirebul saqmeSi75 davis sagans warmoad-

genda: sanotaro moqmedebis - Cuqebis xelSekrulebisa da saregistracio samsaxuris mier 

Sesrulebuli moqmedebis - komlidan amoweris Sesaxeb gadawyvetilebis baTilad cnoba.76 
Cuqebis xelSekruleba damowmda 1998 wlis 5 agvistos. uzenaesma sasamarTlom imsjela 

notariusis mier Cuqebis xelSekrulebis dasamowmeblad mxareTa da sxva pirTa Tanxmobis 

gamoTxovis SesaZlo valdebulebisa da uflebamosilebis Taobaze. aseve, miuTiTa Cuqebis 

70 iqve. 

71 Sead. yandaSvili i., legaSvili n. (red.), saxelmZRvanelo PRO BONO programis danergvis Sesaxeb, 2019, 24–25.

72 saqarTvelos iusticiis ministris №71-e brZaneba „sanotaro moqmedebaTa Sesrulebis wesis Sesaxeb“ in-

struqciis damtkicebis Taobaze, saqarTvelos sakanonmdeblo macne, 31/03/2010, me-15 muxlis me-3 punqti.

73 ix. darjania T., samoqalaqo kodeqsis komentari, 69-e muxli, wigni I, Tb., 2017, 402-403. 

74 iqve, 403, citirebulia: „konsultaciis gawevis valdebuleba am SemTxvevaSi unda ganimartos imgvarad, rom 

notariusi valdebulia, mxareebs (gansakuTrebiT samarTlebrivad gamoucdel mxares) waukiTxos xelSekruleba 

da ganumartos TavianTi uflebebi da movaleobebi“, Semdgomi miTiTebiT: saqarTvelos kanoni „notariatis Ses-

axeb“, 04/12/2009, 38-e muxlis me-3 punqti da 50-e muxlis me-2 punqti. 

75 saqarTvelos uzenaesi sasamarTlos administraciul da sxva kategoriis saqmeTa palatis 2005 wlis 2 noem-

bris ganCineba saqmeze № bs-1030-615(k-05).

76 saqarTvelos uzenaesi sasamarTlos oficialuri vebgverdi, saqarTvelos uzenaesi sasamarTlos gad-

awyvetilebani - administraciul da sxva kategoriis saqmeebze: garigebani, №6, 2005, 111-112. 
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xelSekrulebisas mCuqeblis ojaxis komlis wevrTa savaldebulo Tanxmobis ganxilvis 

sakiTxi da aRniSnulis ararseboba, rogorc xelSekrulebis baTilobis safuZveli.77 saqmis 
garemoebebidan gamomdinare, sasamarTlom gansazRvra mCuqeblis uZravi qonebis komlis 

wevrTa da masze ricxuli qonebis dadgenis aucileblobis sakiTxi. 
mosarCelis sarCeli Seexeboda or damoukidebel moTxovnas:

• sanotaro moqmedebis: Cuqebis xelSekrulebis baTilad cnoba;

• saregistracio samsaxuris mier mosarCelis (komlis wevris) komlidan amoweris Ses-

axeb gadawyvetilebis baTilad cnoba. 

sasamarTlom miiCnia rom notariuss ufleba hqonda gaesaCivrebina calkeuli gad-

awyvetileba (saapelacio sasamarTlos gadawyvetileba) mxolod im nawilSi, romelic uSu-

alod mis mier ganxorcielebuli qmedebis baTilad cnobas Seexeboda,78 sadac sasamarTlo 

aRniSnavs sanotaro aqtis gardamaval xasiaTs, SemdgomSi aqtis Sesabamis uwyebaSi wardge-

nis savaldebuloobis gaTvaliswinebiT.79

 sanotaro aqti gaimijna amave aqtis safuZvelze, saregistracio samsaxuris Sesa-

bamisi moqmedebisgan: komlidan komlis wevris amoricxvis Taobaze. dResdReobiT kom-

lSi Cawera da amowera aRar xorcieldeba,80 e.i. aRniSnul saqmianobas Sesabamisi sareg-

istracio samsaxuri aRar axorcielebs, aramed gaicema cnoba komlis wevrTa da komlze 

ricxuli qonebis Taobaze konkretul wlamde, rodesac SesaZlebeli iyo fizikuri piris 

komlSi Cawera/amowera. sanotaro moqmedebis farTo xasiaTi ki SemdgomSi, 2010 wlidan 

sajaro da kerZo aqtis formiT dayofis TvalsazrisiT Camoyalibda. aqedan gamomdinare, 
calsaxaa sakanonmdeblo cvlilebaTa qaoturi da daugegmavi xasiaTi, romelic calkeul 

institutebsa da maregistrirebel pirTa uflebamosilebebs gauqmebisa Tu SezRudvis 

gamowvevebis winaSe ayenebs. ganxilul saqmeSi asaxuli sakanonmdeblo realoba dResdRe-

obiT Secvlili formiTa da saxiT vlindeba: uSualod sanotaro dadasturebisa da da-

mowmebis sakanonmdeblo cvlilebis, komlis wevris Cawera/amoweris dauSveblobisa da 

sanotaro aqtis formebad dayofis kuTxiT, romelic SemdgomSi notariusis uflebamo-

silebisa da sasarCelo moTxovnaTa farglebs ayalibebs.81 
sasamarTlom miuTiTa saqmis garemoebebisa da faqtebis dadgenis TvalsazrisiT gan-

viTarebul movlenebs Soris sakanonmdeblo realobisa da mocemulobis sworad gansaz-

Rvris sakiTxi. Cuqebis xelSekruleba sanotaro wesiT damowmda 1998 wlis 5 agvistos, 
uzenaesi sasamarTlos aRniSnuli gadawyvetileba ki 2005 wlis 2 noembriT TariRdeba, 
gansakuTrebiT sainteresoa dasaxelebuli sakiTxi, rodesac mas 2020 wlis sakanonmdeb-

77 saqarTvelos uzenaesi sasamarTlos administraciul da sxva kategoriis saqmeTa palatis 2005 wlis 2 noem-

bris ganCineba saqmeze № bs-1030-615(k-05). 

78 ix. saqarTvelos uzenaesi sasamarTlos oficialuri vebgverdi, saqarTvelos uzenaesi sasamarTlos gad-

awyvetilebani - administraciul da sxva kategoriis saqmeebze: garigebani, №6, 2005, 115. 

79 sanotaro aqtis safuZvelze, ganxorcielda komlis wevris komlidan amowera, rac  ukanonod ganxorcielda, 
Tumca moqmedebis ukanonobis sakiTxi mxolod sanotaro moqmedebis arakanonierebas ar efuZneboda, aramed 

diferenciulad saregistracio samsaxuris valdebulebis darRvevis sakiTxsac moicavda. 

80 ix. naWyebia a., samoqalaqosamarTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi (2000-2013), 
Tb., 2014, 534, citirebulia: „sakomlo meurneoba aris sasoflo-sameurneo miwis nakveTebis, maTze arsebu-

li sacxovrebeli da sameurneo nagebobebis, agreTve Sesabamisi gadamamuSavebeli mrewvelobis obieqtebisa da 

mowyobilobebis erToblioba, romelic warmoadgens erTi fizikuri piris sakuTrebas anda meuRleTa an ojaxis 

sxva wevrebis saerTo sakuTrebas. sakomlo meurneoba registrirebuli unda iqnes saadgilmamulo wignSi (sa-
jaro reestrSi). Tu es meurneoba meuRleTa an ojaxis sxva wevrebis saerTo sakuTrebaa, saadgilmamulo wignSi 

(sajaro reestrSi) TiToeuli maTgani sakomlo meurneobis TanamesakuTred unda iqnes registrirebuli“.

81  saqarTvelos kanoni „notariatis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 04/12/2009, me-7 muxli. 
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lo realobis regulirebis gadmosaxedidan, obieqturi Semfaseblis statusiT vafasebT. 
maT Soris, sanotaro damowmebisa da dadasturebis, sanotaro aqtis saxeebad dayofis  

sakanonmdeblo cvlilebebis ganxorcielebis TvalsazrisiT. uzenaesma sasamarTlom no-

tariusis sakasacio saCivari nawilobriv daakmayofila. 1998 wlis 5 agvistos damowme-

buli Cuqebis xelSekrulebis baTilad cnobis nawilSi ki saqme xelaxla gansaxilvelad 

daubruna Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatas.  
aRsaniSnavia, rom Cuqebis xelSekruleba SeiZleba daidos rogorc zepiri ise werilo-

biTi formiT.82 kanonmdebeli Cuqebis xelSekrulebis formis zogad safuZvlad konkretul 

qonebaze sakuTrebis uflebis warmoSobis wess miuTiTebs.83 Sesabamisad, xelSekrulebis 

formis dacvis sakiTxi kerZosamarTlebrivi urTierTobis stabilurobis uzrunvely-

ofis mizans unda atarebdes.84 sakanonmdeblo cvlilebebma notariusis uflebamosileba 

da kerZosamarTlebriv urTierTobebSi monawileobis sakiTxi bundovani mocemulobis 

farglebSi ar unda daareguliros,85 sasurvelia, saxelSekrulebo stabilurobis ganc-

dis formireba kerZosamarTlebriv urTierTobebSi ise rom notariusis profesiam san-

do86 da gulmodgine saqmianobis ganxorcielebis funqcia SeinarCunos.

5. sanotaro mediaciis da sajaro reestrSi sakuTrebis uflebis 
registraciis procesualuri TanakveTis gamowvevebi

5.1.  notariusis monawileoba miwis registraciis procesSi da 
sanotaro aqtis Sedgenis SesaZlebloba

miwis registraciis axali reforma 2020 wlis 1 ianvridan amoqmedda.87  axali reform-

is amoqmedebis winapirobad gasul wlebSi programis moklevadiani procesis warmatebuli  

maCvenebeli dasaxelda, ris safuZvelzec reformis farglebSi SemuSavda uflebamosil 

pirTa, safasuris gadaxdisa da warsadgen dokumentTa calkeuli CamonaTvali. aseve, miwis 
azomviTi naxazis momzadebasTan dakavSirebiT ganisazRvra Sesabamisi akreditirebuli 

amzomveli biuros CarTulobis aucileblobis sakiTxi. 
miuxedavad, ganxorcielebuli reformisa, sajaro reestris erovnuli samsaxuris 

mzaobis sakiTxi jer kidev aCens kiTxvis niSnebs  - miwis registraciis sakiTxis efeqtur 

82 saqarTvelos samoqalaqo kodeqsi, saqarTvelos sakanonmdeblo macne, 26/06/1997, 525-e muxlis pirveli nawili.

83 ZlieriSvili z., Cuqebis xelSekrulebis dadeba, saCuqris dapireba, saqarTvelos samoqalaqo kodeqsis 625-
e muxli, bolo damuSaveba 24/05/2016, citirebulia: „Sesabamisad daculi unda iqnes 525, 68, 328, 183, 186-e 
muxlebis moTxovnebi xelSekrulebis formasTan mimarTebiT“, <hƩ p://www.gccc.ge/wp-content/uploads/2016/05/Ar-
Ɵ kel-525.pdf> [14.12.2021]. 

84    iqve. 

85 avtoris SeniSvna: bundovani mocemulobis farglebSi igulisxmeba dasaxelebuli sakiTxis mimarT azrTa sxva-

dasxvaobisa da gansaxorcielebeli sanotaro moqmedebebis gansxvavebis erTiani wesisa da midgomis ararseboba. 
mag. konkretuli sanotaro moqmedebis mimarT sajaro an/da kerZo aqtis gamocemis SesaZleblobis sxvadasx-

vaoba, rodesac instruqciis konkretuli muxli ar uTiTebs daTqmas konkretuli formis gamoyenebis Sesaxeb, 
aramed normis Sinaarsidan gamomdinare orive formis an calkeuli formis gamoyenebis SesaZlebloba, rogorc 

kanonmdeblis neba ise igulisxmeba. 

86 gogolaZe m., mariamiZe g., sanotaro samarTali, Tb., 2016, 67-68. 

87 ix. sajaro reestris erovnuli saagentos oficialuri vebgverdi, 
<hƩ ps://napr.gov.ge/p/1899?ĩ clid=IwAR3jjpaSQ0N-IIc5DqH9xSpoGYZdaiVAH2_H17ydLgwnrxeBntp457JLrnE> [14.12.2021].
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regulirebasTan dakavSirebiT.88 arsebobs riski rom registraciis aucileblobis moTx-

ovna miwis nakveTis keTilsindisier mflobels kritikul mdgomareobaSi Caayenebs,89 rac 

mianiSnebs im mwvave problemebis Sesaxeb, romelTa mogvarebas, xSirad uSedegod cdi-

loben saxelmwifos uflebamosili organoebi an Tavs arideben problemuri gamowvevis 

sakanonmdeblo regulirebas.90 
saqarTvelos samoqalaqo kodeqsSi ganxorcielebul cvlilebas91 komlis memkvidreo-

basTan dakavSirebiT araerTgvarovani Sefasebebi axlavs Tan. saqarTvelos konstituci-

iT aRiarebuli sakuTrebisa da memkvidreobis ufleba92  miwis nakveTis keTilsindisier 

mflobel fizikur pirTa sakuTrebis uflebis dacvis uzenaesi garantia, igi warmoadgens 

mTavar kanons, romelic fizikur pirs samarTlebriv molodinsa da winaswarganwyobas 

uyalibebs maSin, rodesac miwis registraciis calkeuli reforma am piris sakuTrebis/
memkvidreobis  uflebis SemzRudvel xasiaTs atarebs.93 mniSvnelovania konstituciu-

ri Rirebulebebis Sefaseba ise rom calkeuli uflebis praqtikulma ganxorcielebam am 

uflebis suliskveTeba ar daakninos.94 notariusi, rogorc samkvidro mowmobis gacemaze 

uflebamosili piri, sajaro reestris mier gacemuli amonaweris safuZvelze adgens dain-

teresebuli piris moTxovnis farglebs. 
im SemTxvevaSi, rodesac miwis nakveTis registraciis sakiTxi bundovani da gaurkvev-

elia, maSin dasaxelebul miwis nakveTze samkvidro mowmobis gacema sxvadasxva social-

ur-samarTlebrivi maxasiaTebliT ferxdeba.95 magaliTad, konkretul pirze sakomlo miwis 

nakveTis registracia mxolod miReba-Cabarebis aqtis safuZvelze,96 rogorc calkeuli 

88 ix. saqarTvelos iusticiis saministro, sajaro reestris erovnuli saagentos miwis registraciisa da pilo-

tur arealebSi sakadastro monacemebis srulyofis strategia 2016 wlisaTvis, 6-7, <hƩ ps://factcheck.ge/wp-con-
tent/uploads/2016/02/fi le003.pdf> [14.12.2021].

89 kanonismieri memkvidris mier samkvidro masaSi Semavali miwis nakveTis faqtobrivi flobiT miRebasTan da-

kavSirebiT ix.: baqraZe T., samkvidros faqtobrivi daufleba, samagistro naSromi wardgenilia samarTlis mag-

istris akademiuri xarisxis mosapoveblad, kavkasiis saerTaSoriso universiteti, Tb., 2018, 36-37; oTxi arasam-

Tavrobo organizaciis mier (asociacia „mwvane alternativa“, „saqarTvelos axalgazrda iuristTa asociacia“, 
„saerTaSoriso gamWvirvaloba saqarTvelo“, „saqarTvelos regionuli mediis asociacia“) momzadebuli kvleva 

Temaze: „sakuTrebis uflebis dacvis problema daba mestiis magaliTze, Tb., 2011, 9-10, 
<hƩ p://www.greenalt.org/webmill/data/fi le/publicaƟ ons/Report_MesƟ a_geo.pdf> [14.12.2021]. 

90 ix. vebgverdi, <hƩ p://eugeorgia.info/ka/arƟ cle/399/miwis-azomva-mxolod-serƟ fi cirebul-pirebs-sheedzlebat-/> [14.12.2021]. 

91 ix. saqarTvelos 2019 wlis 25 ivnisis kanoni №4851, saqarTvelos samoqalaqo kodeqsSi cvlilebis Setanis 

Sesaxeb - vebgverdi, 02.07.2019w, saqarTvelos sakanonmdeblo macne, <hƩ ps://www.matsne.gov.ge/ka/document/
view/4595987?publicaƟ on=0#DOCUMENT:1;> [14.12.2021].

92 saqarTvelos konstitucia, saqarTvelos sakanonmdeblo macne, 24/08/1995, me-19 muxli.

93 baqraZe T., samkvidros faqtobrivi daufleba, samagistro naSromi wardgenilia samarTlis magistris akade-

miuri xarisxis mosapoveblad, kavkasiis saerTaSoriso universiteti, Tb., 2018, 52-53.

94 ix. zoiZe b., sakuTrebis uflebis evolucia qarTul samarTalSi,  ivane javaxiSvilis saxelobis Tbilisis 

saxelmwifo universitetisa (Tsu) da maqs plankis saxelobis sazRvargareTis qveynebisa da saerTaSoriso kerZo 

samarTlis institutis erToblivi konferenciis masalebis krebuli: „sakuTreba da samarTlebrivi stabiluro-

ba: sakuTrebis cnebis transformacia“, Tb., 2015, 110, <hƩ ps://ncadr.tsu.ge/admin/upload/95702015-Konferenz-Max-Plan-
ck-(1).pdf> [14.12.2021]. 

95 iqve, miTiTebulia: „gasaTvaliswinebelia is garemoeba, rom Zveli sakuTrebiTi wesrigi adamianebs aiZulebda, 
misgan gamijnul samarTlebriv realobaSi ecxovraT“.

96 avtoris SeniSvna: komls 2006 wlamde SeunarCunda funqcionirebis Zveli saxecvlili wesi: magaliTad, kom-

lidan wevris Cawera/amowera. sakomlo qonebis komlis wevrze gadasvlis wesis cvlilebis miuxedavad gaiz-

arda TviTneburad dakavebuli miwis nakveTebisa da komlis mimdebare miwis nakveTebze sakuTrebis uflebis 

registraciis moTxovna, aseve problemuri aRmoCnda sabWoTa sakomlo meurneobis nakveTis kerZo sakuTrebis 
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piris sakuTreba da ara komlis wevris TanasakuTreba an/da samkvidro mowmobis gace-

mis moTxovna dauzustebeli registraciis mqone miwis nakveTze, maT Soris registracia 

gauqmebuli Tu sxva nakveTTan gadafarvaSi myof miwis nakveTze. dasaxelebul SemTxveveb-

Si sajaro da kerZo aqtis formiT sanotaro aqtis dayofis problematika ara sanotaro 

aramed sxva institutze daqvemdebarebul xasiaTs iZens.  
sabWoTa samarTliT aRiarebuli komlis sakuTreba aerTianebda komls (ojaxs) masze 

ricxuli qonebis zRvruli maCvenebliT. ojaxis wevris komlidan amoweriT SesaZlebeli 

iyo axali komlis registracia axali komlisTvis sakomlo miwis Sevsebis perspeqtiviT. 
gamomdinare iqedan rom notariusi sabWoTa epoqaSi kerZo sakuTrebis SezRudvis fonze 

Tavis saqmianobas saxelmwifo uflebamosilebis farglebSi axorcielebda, damoukide-

blobis mopovebis Semdeg notariusis profesia axali gamowvevebis winaSe aRmoCnda. konk-

retulad ki mas Semdeg, rodesac notariusis uflebamosilebebi laTinuri notariatis 

principebisa da kerZo sakuTrebis aRiarebis sakanonmdeblo regulaciis farglebSi gan-

isazRvra, saqmiswarmoebisa da principebis radikalurma cvlilebam uflebamosil pirebs 

am uflebamosilebis srulad gamoyenebis da gaazrebis aucilebloba dauwesa. 
SemdgomSi sanotaro damowmebisa da dadasturebis cvlilebis fonze sanotaro aqtis 

formis gamocemis klasifikaciam notariusi daaSora warsulSi arsebul farTo ufleba-

mosilebas da igi kanoniT gansazRvruli saqmianobis farglebSi moaqcia. aRniSnul pro-

cess notariusis pasuxismgeblobis saxeebis gansazRvra da saqmianobis farglebis Camoy-

alibeba mohyva, Sesabamisi safasuris dawesebiT. sabolood, urTierTgamijvnam saxelmwifo 

instituciasa da qarTuli notariatis funqcionirebas Soris moqalaqisTvis sakuTrebis 

uflebis registraciis SemRudveli forma miiRo.
Sesabamisad, saxelmwifo uflebamosil pirTa mier miwis resursis mxolod regis-

traciis savaldebuloobis nawilSi daregulireba, veranairad ver moicavs dainterese-

bul pirTa TviTneburi qmedebis aRkveTisa Tu uflebamosil pirTa mier ukanono mo-

qmedebis gamovlenis safrTxeebs, maSin, rodesac sajaro reestri Tavad ar awarmoebs 

azomviTi naxazebis momzadebas, aramed iRebs azomviT naxazebs dainteresebuli pirisgan.  
notariusi ki dasaxelebuli gamowvevebis fonze cdilobs sakiTxis dasaregulireblad 

dainteresebuli piri Sesabamis uflebamosil organoSi gadaamisamarTos, raTa Tavisi da-

moukidebeli moqmedebiT ar gamoiwvios qonebrivi ziani. am SemTxvevaSi sanotaro aqtis 

sajaro da kerZo aqtis formiT gamijvnis sakiTxi sajaro reestris mier gacemuli xarve-

ziani amonaweris diferencirebis saSualebas ar iZleva, Tumca kerZo aqtis formiT gace-

muli sanotaro aqtis mimarT notariusis pasuxismgeblobis gauvrceleblobis sakanon-

mdeblo mocemuloba prevenciis efeqtur saSualebas warmoadgens. 
2021 wels, mediaciis dRisadmi miZRvnili kvireulis farglebSi kidev erTxel aRin-

iSna, rom: „sanotaro mediaciis dros mxareebs aRar uwevT sasamarTloSi wasvla, midian 

nebismier mediator notariusTan. davis mogvareba xdeba swrafad da naklebi finansuri 

danaxarjiT. Sedegad, sasamarTlo ganitvirTeba samoqalaqo davebis  ganxilvisgan. modave 

mxareebi ki, zogaven rogorc advokatis da sasamarTlos xarjebs, aseve, dros da adami-

anur resurss.“.97 gamoxmaureba dadebiTad unda Sefasdes, radgan sanotaro mediaciis 

obieqtad miCnevis sakiTxi. erTi mxriv, sanotaro aqtis sajaro da kerZo aqtis formis dayofamde  arsebuli 

regulirebiT samkvidro mowmobis gacema dasaxelebul miwis nakveTebze uflebis damadasturebel efeqtur da 

mimarTvad  saSualebas warmoadgenda, xolo meore mxriv,  sajaro reestrSi samkvidro mowmobis safuZvelze 

sakuTrebis uflebis registraciiT mzaddeboda uZravi qonebis amonaweri. xSirad miwis mesakuTre da mflobel 

pirTa gansxvavebuli uflebrivi statusi da sakuTrebiTi interesi samemkvidreosamarTlebriv davas iwvevda.

97 ix. saqarTvelos notariusTa palatis oficialuri vebgverdi, <hƩ ps://www.notary.ge/geo-6169-davit-futkaradze-me-
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popularizacia sanotaro moqmedebis, kerZod, sajaro sanotaro aqtis ganviTarebis Ses-

aZleblobas qmnis.  

5.2. miwis registraciis reformis aucilebloba

miwis niadagobrivi resursi saxelmwifos umniSvnelovanesi qonebrivi sikeTe98 da 

fizikur/iuridiul pirTa mniSvnelovani sakuTrebiTi obieqtia,99 misi sargeblobis Ses-

aZlebloba ki iseve, rogorc sxva qveynebSi miwaze sakuTrebis mopovebis/uflebis reg-

istraciis wesis dadgenis aucileblobas ayenebs dRis wesrigSi,100  maT Soris: kerZo 

sakuTrebis dacvis, uZrav nivTze sakuTrebis uflebis mopovebis formebis, miwis TviTne-

buri mflobelobis, sakomlo miwis nakveTebis komlis wevrebze gadasvlis sakanonmdeblo 

regulirebis gansazRvris  TvalsazrisiT.101 
aRsaniSnavia rom miwis registraciis ganxorcielebuli, mimdinare  da dagegmili re-

formebi garkveulwilad, warsulSi arsebuli socialur-samarTlebrivi xarvezebis ga-

neitralebas, uZravi qonebis registraciis erTiani sakadastro sistemis Camoyalibebasa 

da sxva reformiT gansazRvrul miznebs moicavs,102 Tumca  miwis azomviTi naxazebis momza-

deba, registrireba da sakadastro monacemebis srulyofa dResdReobiT sakmaod gaumar-

Tavi, spontanuri da TviTneburia. aseve, xSiria sajaro reestris TanamSromelTa mxridan 

konsultaciisa da momsaxurebis xarveziani formiT gaweva.103 sainteresoa, Tu rogor 

icavs mesakuTre/miwis faqtobriv mflobel fizikur pirs saqarTvelos konstituciis me-
19 muxlis safuZvelze miwis registraciis mimdinare reformebi, romlis erT-erT etapad 

notariusis mier ganxorcielebuli moqmedebebi moiazreba, sadac notariusis statusi 

da saqmianobis forma sakanonmdeblo donezea gansazRvruli. gasaTvaliswinebelia, rom 

reformaTa ganxorcieleba sxvadasxva drosa da sakanonmdeblo sivrceSi ganxorcielda, 
swored dasaxelebuli reformebis Sedegis mixedviT xdeba sanotaro aqtis formebis mis-

adageba, rodesac mxare warmoadgens miwis nakveTze uflebis damadasturebel dokuments 

dauzustebeli monacemebiT. 
sakanonmdeblo cvlilebebi, reformaTa gadaxaliseba da sxva masTan dakavSirebuli 

procesebi, garkveuli eWvis gamoTqmis saSualebas iZleva. konkretulad risTvis (mi-

diaciis-dgisadmi-midzgvnil-kvireulshi-monacileobda> [14.12.2021]. 

98 varSaniZe T., efeqturi sakuTrebiTi urTierTobebis infrastruqturis formirebis SesaZleblobebi da biz-

nesis globalizaciis Tanamedrove tendenciebi, sadisertacio naSromi wardgenilia biznesis administrirebis 

doqtoris akademiuri xarisxis mosapoveblad, baTumis SoTa rusTavelis saxelmwifo universiteti, baTumi, 
2017, 95-96.

99 iqve, 137. 

100 lafaCi e.,  uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi wardgenilia samarTlis doqtoris akademiuri xarisxis mosapoveblad, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2016, 91.

101 saqarTvelos samoqalaqo kodeqsi, saqarTvelos sakanonmdeblo macne, 26/06/1997, 15131.

102 Sead. suxiaSvili T., manievi g., sanotaro saqmiswarmoebis marTvis avtomatizebuli sistemis damuSaveba, Jurn. 
„Sromebi - marTvis avtomatizebuli sistemebi“, saqarTvelos teqnikuri universitetis gamomcemloba, Tb., 
№3(16), 2013, 90-91.

103 Sead. oTxi arasamTavrobo organizaciis mier (asociacia „mwvane alternativa“, „saqarTvelos axalgazrda 

iuristTa asociacia“, „saerTaSoriso gamWvirvaloba saqarTvelo“, „saqarTvelos regionuli mediis asociacia“) 
momzadebuli kvleva Temaze: „sakuTrebis uflebis dacvis problema daba mestiis magaliTze, Tb., 2011, 16, 
<hƩ p://www.greenalt.org/webmill/data/fi le/publicaƟ ons/Report_MesƟ a_geo.pdf> [14.12.2021].

irakli leoniZe



329

kerZo  samarTlis  mimoxilva 

wis mflobelobis romeli formisTvis)  da ra mizniT xorcieldeba reformebi.104 aseve, 
gulisxmobs Tu ara igi sakanonmdeblo sivrcis daxvewasTan erTad miwis mesakuTris sa-

kuTrebis uflebis efeqtur da jerovan dacvas.105  
konstitucia saxelmwifos uzenaesi kanonia, saqarTvelos konstitucia saqarTvelos 

moqalaqis - statiis farglebSi miwis mesakuTre/mflobeli fizikuri piris sakuTrebis 

uflebis dacvis uzenaesi garantia.106 konstituciur RirebulebaTa sakuTrebisa da mem-

kvidreobis aRiarebis sistema orientirebulia kerZo sakuTrebis dacvisa107 da masTan 

dakavSirebuli samemkvidreo - sakuTrebiT uflebaTa sayovelTao dacvis uzrunvelsay-

ofad. arsebobs SemTxvevebi, rodesac fizikuri piris sakuTrebis ufleba kanonieria, 
Tumca is ver axerxebs miwis azomviTi naxazis momzadebas, SemdgomSi registrirebas sxva 

nakveTis gadafarvis, nakveTis mdebareobis xarveziani informaciisa Tu sakomlo miwis 

araswori registraciis faqtidan gamomdinare.108 Sesabamisad, notariusi ver gascems sam-

kvidro mowmobas an sxva saxis sanotaro aqts aRniSnul miwis nakveTze, radgan dainter-

esebuli piris moTxovnis safuZveli, xSirad xarvezian dokuments eyrdnoba.109  sasur-

velia, Sefasdes konstituciis me-19 muxlis moqmedebis farglebSi miwis mesakuTre da 

mflobel fizikur pirTa sakuTrebis uflebis dacvis problemuri gamowvevebi sanotaro 

aqtis formis sakanonmdeblo dayofis TvalsazrisiT.110 sakuTrebis uflebis uzrunve-

104 Sead. rolfsi l., grauti m., „landesas“ kvleva Temaze: „moqalaqeTa qonebrivi uflebebis Sefaseba saqarTve-

loSi“, gamocema momzadda aRmosavleT - dasavleTis marTvis institutis (EWMI) „marTlmsajulebis damoukide-

blobis da samarTlebrivi gaZlierebis“ proeqtisTvis (JILEP),   Tb., 2013, 22-23, 
<hƩ p://ewmiprolog.org/images/fi les/8304GEO__Assessment_of_Property_Rights_in_Georgia.pdf> [14.12.2021].

105 miwis nakveTis mesakuTre kanonismieri memkvidris sakiTxTan dakavSirebiT ix. abulaZe l., samkvidros miReba da 

memkvidreTa interesebis dacvis meqanizmebi, samagistro naSromi wardgenilia kerZo samarTlis magistris akade-

miuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2019, 10, 13-14.  

106 saqarTvelos konstitucia, saqarTvelos sakanonmdeblo macne, 24/08/1995, me-19 muxlis pirveli punqti.

107  iqve, me-6 muxlis me-3 punqti.

108 damatebiT ix. oTxi arasamTavrobo organizaciis mier (asociacia „mwvane alternativa“, „saqarTvelos ax-

algazrda iuristTa asociacia“, „saerTaSoriso gamWvirvaloba saqarTvelo“, „saqarTvelos regionuli mediis 

asociacia“) momzadebuli kvleva Temaze: „sakuTrebis uflebis dacvis problema sofel gonios magaliTze“, Tb., 
2011, 5-6, <hƩ p://www.osgf.ge/fi les/publicaƟ ons/2011/Gonio_GEO_WEB.pdf> [14.12.2021].

109 avtoris SeniSvna: dasaxelebul SemTxvevaSi sagulisxmoa samarTlebrivi rCevisa da konsultaciis sakiTxi, 
aseve gansxvaveba dainteresebuli piris mier miRebul konsultaciebs Soris. arsebobs SemTxvevebi, rodesac 

dokumentis xarvezianobas ara am dokumentis konkretuli, Tundac dauzustebeli monacemi, aramed gacemis dro 

da siZvele ganapirobebs. xarveziani dokumenti yovel konkretul SemTxvevaSi misi mflobelis marTlzomieri 

interesis Sesabamisad unda Sefasdes, konkretulad ki gamoirkves, Tu ratom ver an ar ganaxorciela fizikurma 

pirma mis xelT arsebuli sakuTrebis uflebis damadasturebeli dokumentis Sesabamis uwyebaSi wardgena, ganax-
leba Tu sakuTrebis uflebis registracia miwis nakveTze. aseve, maSin, rodesac dainteresebuli piri mxolod 

notariuss mimarTavs aRniSnuli xarvezis gamosworebis valdebulebas  notariuss  ver davakisrebT da verc sa-

notaro aqtis buneba uzrunvelyofs usworobis gasworebas an sakuTrebis uflebis damadasturebeli dokumen-

tis monacemis dazustebas. aRniSnul sakiTxTan dakavSirebiT ix. miwis registraciis axali reformis mimoxilva,  
ix. sajaro reestris erovnuli saagentos oficialuri vebgverdi, <hƩ ps://napr.gov.ge/p/1899?ĩ clid=IwAR3jjpaSQ0N-I-
Ic5DqH9xSpoGYZdaiVAH2_H17ydLgwnrxeBntp457JLrnE> [14.12.2021], miTiTebulia: „rogorc sporaduli, ise sistemuri 

registraciis farglebSi: 1. farTovdeba uflebis damadasturebeli dokumentebis legalizebis safuZvlebi; 2. 
martivdeba formis daucvelad dadebuli garigebebis safuZvelze uflebaTa registraciis wesi; 3. martivde-

ba sakuTrebis uflebis registracia sakarmidamo miwis nakveTebze, 4. SesaZlebeli xdeba sakuTrebis uflebis 

registracia im komlebis (ojaxebis) mflobelobaSi arsebul miwis nakveTebze, romlebic aRricxulni arian 

sakomlo wignebSi, magram sakomlo wignSi  maTi qonebrivi mdgomareobis Sesaxeb informacia Sevsebuli ar aris“. 

110 Sead. pirveli s., sakuTrebis samarTlebrivi regulirebis calkeuli aspeqtebi saqarTveloSi, sadisertacio 

naSromi wardgenilia doqtoris akademiuri xarisxis mosapoveblad, saqarTvelos teqnikuri universiteti, Tb., 
2014, 18-19.
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lyofis garantia ar SeiZleba mxolod sajaro sanotaro aqts daefuZnos, radgan kerZo 

sanotaro aqtis Sedgenis SemTxvevaSic moqmedebs is pirobebi, rac Cveulebriv sajaro 

sanotaro aqts axasiaTebs. 

5.3.  miwis registraciis sakanonmdebo regulirebis drosa da sivrceSi 
gamoxatuli procesi

damoukideblobis mopovebis Semdeg kerZo sakuTreba da miwaze fizikuri piris sa-

kuTrebis uflebis registracia sakanonmdeblo procesis erT-erT mniSvnelovan ga-

mowvevad iqca.111 sabWoTa samarTlis  erT-erT danatovar sakuTrebiT obieqtad ki kom-

lis sakuTreba aRmoCnda, romelic axal realobaSi warsuli formiT aisaxa, garkveuli 

gamonaklisebiT. miwis resursis registrirebis sakiTxi112 dRemde problemuri gamowveve-

bis winaSea.113 sajaro reestris erovnuli samsaxuri yoveli axali reformis farglebSi 

cdilobs calkeuli dauregulirebeli SemTxvevebi reformiT dadgenil wess Seusabamos, 
romelic xSirad reformamde arsebuli problemuri gamowvevebis sakiTxs regulirebis 

gareSe tovebs.114 amitomac, problemuri gamowvevebis raodenoba reformidan reformamde 

izrdeba, miwis kanonieri mflobelis damcav meqanizmad ki mxolod da mxolod konsti-

tucia moiazreba. swored konstitucia ayalibebs im samarTlebriv molodins, romelsac 

fizikuri piri Tavisi sakuTrebisa Tu memkvidreobiTi uflebis dasacavad gamoiyenebs. 
fizikuri piris miwis mesakuTred gadaqcevis daugegmavi da ganusazRvreli sakanonmde-

blo modeli calkeul SemTxvevaSi imdenad SemzRudvelia, ramdenadac usamarTlo miwis 

kanonieri da keTilsindisieri mflobelisTvis.115 
marTalia, arsebobs uZrav nivTze - miwis saxeobriv formaze sakuTrebis mopovebis 

formebi, Tumca sakuTrebis uflebis registraciis wesi da saqmiswarmoebis praqtikuli 

instruqcia uflebamosili piris mimarT keTilsindisierebisa da gulmodginebis val-

debulebis maRal standarts amkvidrebs. aqve, gasaTvaliswinebelia rom miwis regis-

traciis sakiTxi keTilsindisieri mflobelis sakuTrebis uflebrivi sisrulis mizanTan 

erTad mraval farul komponents moiazrebs, rogoricaa maTi samarTlebrivi molodi-

nis ugulebelyofa, gamiznuli moqmedebebi miwis registraciis procesis Seferxebisa Tu 

daugegmavi daCqarebis TvalsazrisiT.116 amitomac,   sajaro reestris erovnuli saagento 

111 Sead. lafaCi e.,  uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa 

da dacvaze, sadisertacio naSromi wardgenilia samarTlis doqtoris akademiuri xarisxis mosapoveblad, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2016, 76-77.

112 saqarTvelos kanoni „sajaro reestris Sesaxeb“, saqarTvelos sakanonmdeblo macne, 19/12/2008, me-2 muxlis 

„T“ punqti. 

113 ninua e., miwis reformis zogierTi samarTlebrivi da ekonomikuri aspeqtebi, saerTaSoriso konferencia: 
Tanamedrove ganviTarebis ekonomikuri, samarTlebrivi da socialuri problemebi, 2015, 151-152.

114 Sead. rolfsi l., grauti m., „landesas“ kvleva Temaze: „moqalaqeTa qonebrivi uflebebis Sefaseba saqarTve-

loSi“, gamocema momzadda aRmosavleT - dasavleTis marTvis institutis (EWMI) „marTlmsajulebis damoukide-

blobis da samarTlebrivi gaZlierebis“ proeqtisTvis (JILEP),   Tb., 2013, 15-16,
<hƩ p://ewmiprolog.org/images/fi les/8304GEO__Assessment_of_Property_Rights_in_Georgia.pdf> [14.12.2021].

115 Sead. varSaniZe T., efeqturi sakuTrebiTi urTierTobebis infrastruqturis formirebis SesaZleblobebi da 

biznesis globalizaciis Tanamedrove tendenciebi, sadisertacio naSromi wardgenilia biznesis administrire-

bis doqtoris akademiuri xarisxis mosapoveblad, baTumis SoTa rusTavelis saxelmwifo universiteti, baTumi, 
2017, 47-48.

116 Sead. oTxi arasamTavrobo organizaciis mier (asociacia „mwvane alternativa“, „saqarTvelos axalgazrda 
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azomviTi naxazebis damoukideblad momzadebis sakiTxs Tavs aridebs da iRebs azomviT 

naxazs dainteresebuli pirisgan, riTac samarTlebriv risks calkeul amzomvel pirs 

akisrebs. erTi mxriv, gasagebia saxelmwifo samsaxuris instituciuri neba ganaxorcie-

los kanoniT dadgenili moqmedeba kanonis moTxovnaTa dacviT117 - uzrunvelyos miwis 

kanonieri mflobelis mesakuTred registracia, meore mxriv, ki gasaTvaliswinebelia am-

ave samsaxuris gamiznuli moqmedeba miiRos azomviTi naxazebi amzomvelisgan, romelzec 

gadadis konkretuli riski. dasaxelebuli problemis fonze calsaxaa miwis registraciis 

sakiTxis ara problemuroba, aramed misi mogvarebis aragegmazomiuri xasiaTi.
miwis aRiarebis komisiebis warsulSi ganxorcielebuli saqmianoba aseve mraval kiTx-

vis niSans aCens. kanonmdeblis neba maTTvis miuwvdomeli, xolo maTi moqmedeba araerTg-

varovania, xSirad ukanono. calkeul kvlevebSi118 asaxuli statistika, miwis registraciis 

daCqarebis procedura da sxva garemobebi, maT Soris miwis aRiarebis komisiebis mier 

gacemuli mowmobebi da ukanono moqmedebebi - dasaxelebuli mowmobis gauqmeba, miwis 
registraciis process mesakuTris SemzRudvel movlenad aqcevs. 

nakveTebis gadafarva, erTi da igive nakveTis sxvadasxva pirze registracia, azomviTi 

naxazebis araswori monacemebi, miwis nakveTis aramarTlzomieri floba/naxazis momzadeba - 
keTilsinidisieri mflobelis mimarT undoblobis sakanonmdeblo gamowvevebs awesebs, sad-

ac notariusi mxolod samarTlebrivi rCevis micemiTa da konsultaciiT Semoifargleba.119

5.4. sakadastro azomviTi naxazis momzadebis problemuroba

miwis registraciis erT-erTi mniSvnelovani etapi miwis nakveTis azomviTi samuSaoe-

bis Catareba da sakadastro azomviTi naxazis momzadebaa.120 wlebis ganmavlobaSi naxazebis 

Sedgenis aragegmazomiuroba da monacemTa informaciuli naklovaneba miwis keTilsindis-

ier mflobels sxva arakeTilsindisieri mflobelebis miswrafebis mimarT dapirispire-

bul mdgomareobaSi ayenebda.
gasaTvaliswinebelia rom azomviTi naxazebi mzaddeboda sxvis sakuTrebaSi arsebu-

li dauregistrirebeli miwis nakveTis, sxvis sakuTrebaSi arsebuli daregistrirebuli 

iuristTa asociacia“, „saerTaSoriso gamWvirvaloba saqarTvelo“, „saqarTvelos regionuli mediis asociacia“) 
momzadebuli kvleva Temaze: „sakuTrebis uflebis dacvis problema sofel gonios magaliTze“, Tb., 2011, 13-14, 
<hƩ p://www.osgf.ge/fi les/publicaƟ ons/2011/Gonio_GEO_WEB.pdf> [14.12.2021].

117  garda, miwis registraciis calkeuli SemTxvevebisa. iqve, 5-6, 10.

118 ix.: oTxi arasamTavrobo organizaciis mier (asociacia „mwvane alternativa“, „saqarTvelos axalgazrda 

iuristTa asociacia“, „saerTaSoriso gamWvirvaloba saqarTvelo“, „saqarTvelos regionuli mediis asociacia“) 
momzadebuli kvleva Temaze: „sakuTrebis uflebis dacvis problema sofel gonios magaliTze“, Tb., 2011, <hƩ p://
www.osgf.ge/fi les/publicaƟ ons/2011/Gonio_GEO_WEB.pdf> [14.12.2021]; oTxi arasamTavrobo organizaciis mier (aso-

ciacia „mwvane alternativa“, „saqarTvelos axalgazrda iuristTa asociacia“, „saerTaSoriso gamWvirvaloba 

saqarTvelo“, „saqarTvelos regionuli mediis asociacia“) momzadebuli kvleva Temaze: „sakuTrebis uflebis 

dacvis problema daba mestiis magaliTze, Tb., 2011, 
<hƩ p://www.greenalt.org/webmill/data/fi le/publicaƟ ons/Report_MesƟ a_geo.pdf> [14.12.2021].

119 avtoris SeniSvna: SesaZlebelia notariusisTvis moTxovnili moqmedebis ganxorcieleba srulad ar Sediodes 

sanotaro saqmianobis farglebSi an ganxorcielebis Semdgom sxvadasxva riskis dadgomis albaToba gaizardos. 

120 sajaro reestris erovnuli saagentos oficialuri vebgverdi, <hƩ ps://napr.gov.ge/p/599> [14.12.2021], miTiTebu-

lia: „sajaro reestris erovnul saagentoSi uZravi qonebis sakadastro monacemebi Tavs iyris  sajaro reestis 

Sesaxeb  kanonis da sajaro reestris instruqciis Sesabamisad, saregistraciod warmodgenil dokumentaciaze 

TandarTuli azomviTi naxazis (qaRaldis da misi identuri eleqtronuli versiis) Sesabamisad, romelsac qmnis 

am saqmianobaze uflebamosili piri, an kompania dainteresebuli piris  dakveTiT“.
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nakveTis nawilis gadafarvisa Tu TviTneburad dakavebuli miwis nakveTis aramarTlzom-

ieri flobis safuZvelze. wlebis ganmavlobaSi miwis aRiarebis komisiebis mier gacemuli 

sakuTrebis aRiarebis mowmobebi urTierTgamomricxav xasiaTs atarebda, xSiri iyo maTi 

ukanonod cnobisa da gauqmebis faqtebi.121 azomviTi naxazebi ki erTi da imave nakve-

Tis mimarT calkeul pirTa gansxvavebul sakuTrebiT elementebs Seicavda. erTi mxriv, 
droSi pirveli uflebaSi upiratesis principiT ganxorcielebuli moqmedebebi sWarbob-

da marTlzomieri mflobelis interess, meore mxriv, kanonieri mflobelis samarTle-

brivi molodinis manipulacias uSualod uflebamosili organos mier ganxorcielebuli 

saqmiswarmoeba axdenda, rac wlebis Semdeg axali reformis farglebSi dauregulirebel 

SemTxvevad iCenda Tavs. 
sainteresoa, Tu ratom aridebs Tavs sajaro reestris erovnuli saagento miwis na-

kveTze, fizikuri piris sakuTrebis uflebis registraciis procesSi, uSualod da da-

moukideblad sakadastro azomviTi samuSaoebis ganxorcielebas. 2020 wels amoqmedebuli 

reformis farglebSi savaldebulo wesiT gansazRvruli amzomveli biuros akreditaci-

is sakiTxi, amzomvel biuros TanamSromelTa arakompetenturobasa da ukanono miznebis 

arsebobas ver gamoricxavs.122 keTilsindisieri mflobelis sakuTrebis uflebis dacvis 

umTavresi garanti - saqarTvelos konstitucia, xSirad calkeuli reformis farglebSi 

konkretuli uflebis ganxorcielebisa da uzrunvelyofis TvalsazrisiT gaucxoebuli 

da uflebrivad miuwvdomelia. miwis nakveTis azomviTi naxazis momzadebas arTulebs am 

nakveTis parametrebis arasruli maCvenebeli,123 romelic warsulSi Sesabamisi formiT - 
kanonis Zalis mqoned iqna miRebuli  sajaro reestris erovnuli saagentos mier. 

dainteresebuli piris mier miwodebuli azomviTi naxazis safuZvelze124 sajaro re-

estris erovnuli saagento moTxovnili moqmedebis Sesabamisad adgens dainteresebuli 

fizikuri piris sakuTrebis uflebis kanonierebas da Sesabamisobas konkretul miwis na-

kveTze.125 gasaTvaliswinebelia, miwis nakveTze warsulSi gacemuli uZravi qonebis amonaw-

121 oTxi arasamTavrobo organizaciis mier (asociacia „mwvane alternativa“, „saqarTvelos axalgazrda iurist-

Ta asociacia“, „saerTaSoriso gamWvirvaloba saqarTvelo“, „saqarTvelos regionuli mediis asociacia“) momza-

debuli kvleva Temaze: „sakuTrebis uflebis dacvis problema sofel gonios magaliTze“, Tb., 2011, 14 <hƩ p://
www.osgf.ge/fi les/publicaƟ ons/2011/Gonio_GEO_WEB.pdf> [14.12.2021], miTiTebulia: „komisiebma Zalian bevr SemTxveva-

Si baTilad cnes maT mierve gacemuli sakuTrebis mowmobebi“. 

122 aRniSnul sakiTxTan dakavSirebiT damatebiT ix. saqarTvelos mTavrobis №388-e dadgenileba „miwis nakveTis 

sakadastro agegmviTi/azomviTi samuSaos Sesrulebisa da dokumentirebis wesisa da sakadastro agegmviTi/
azomviTi samuSaos saqarTvelos kanonmdeblobis moTxovnaTa darRveviT SesrulebisaTvis sakadastro ageg-

mviTi/azomviTi samuSaos Sesrulebis uflebamosilebis mqone piris sertifikatis moqmedebis SeCerebisa da 

gauqmebis wesis damtkicebis Sesaxeb“, 8/08/2016, pirveli muxlis pirveli punqti. 

123 avtoris SeniSvna: gasaTvaliswinebelia sasoflo-sameurneo daniSnulebis miwis nakveTisa da arasasof-

lo-sameurneo miwis nakveTebis kategoriebi da maTi cvlilebis kanoniT gansazRvruli wesi, ris safuZvelzec 

axali sakadastro naxazis momzadeba, monacemis damuSaveba da sxva moqmedebebi konkretuli nakveTis zusti 

sakadastro monacemis farglebSi unda ganxorcieldes. Sesabamisad, notariusis mier gamocemuli sajaro sano-

taro aqtis forma da moqmedebis farglebi reformiT gansazRvrul miznebsa da moqmedebis sferos unda Seesa-

bamebodes. aseve, gansakuTrebiT rTulia saqmiswarmoeba dauzustebeli monacemebisa da samkvidros faqtobrivi 

flobis damadasturebeli dokumentebis ararsebobis SemTxvevaSi, ix. saqarTvelos kanoni „miwis miznobrivi 

daniSnulebis gansazRvrisa da sasoflo-sameurneo daniSnulebis miwis mdgradi marTvis Sesaxeb“, saqarTvelos 

sakanonmdeblo macne, 25/06/2019, me-8 muxlis pirveli punqti, sasoflo-sameurneo daniSnulebis miwis nakveTis 

kategoriebia: saZovari; saTibi; saxnavi (maT Soris, mravalwlovani nargavebiT dakavebuli); sakarmidamo.

124 uZravi nivTis adgilmdebareobasa da sazRvris identificirebaze pasuxismgebelia mesakuTre, xolo azom-

viTi samuSaoebis srulyofilad Sesrulebasa da naxazis sisworeze ki - amzomveli, <hƩ ps://napr.gov.ge/p/599> 
[14.12.2021].  

125 ix. lafaCi e.,  uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa 
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eris dazustebisa da Tavdapirveli registraciis sakiTxebi.126 
miwis nakveTis saxeebi127 da maTi registraciis128 droSi gamoxatuli procesi garkveul-

wilad aWianurebs Sesabamisobis dadgenis process, amitomac, miwis registraciis axali 

reformis farglebSi uflebamosil pirTa moqmedebebi konkretuli vadis dacviT Camoy-

alibda. miuxedavad amisa, miwis nakveTis keTilsindisieri mflobelis interesi aRniSnu-

li reformis farglebSi valdebulebis upirobo Sesrulebis molodins aCens. kanonis-

mieri memkvidris mimarT ki samkvidros miRebis vadis gasvlis Semdeg faqtobrivi flobiT 

misi miRebis mtkicebis aucileblobas moiTxovs. wlebis ganmavlobaSi, miwis registraciis 

sakiTxis mimarT wamoWrili qaoturi da araerTgvarovani xasiaTis farglebSi, yoveli ax-

ali reforma cdilobs warsuli gamocdilebis safuZvelze axali meTodis Camoyalibebas, 
romelic problemis mogvarebis nacvlad calkeul SemTxvevaSi misTvis gverdis avlas 

gulisxmobs - fizikuri piris sakuTrebisa da memkvidreobis ufleba ki garkveuli drois 

ganmavlobaSi ilaxeba, rodesac is ver axerxebs konstituciiT aRiarebuli uflebis ganx-

orcielebas129 an konkretuli reformis farglebSi am uflebis ganxorcieleba SeuZlebe-

li an SemzRudvelia. 
miwis registraciis sakiTxis mimarT saxelmwifos wlebis ganmavlobaSi ar gaaCnda er-

Tiani damokidebuleba da instituciuri neba daeregulirebina igi saerTo-sakanonmdeblo 

doneze, regulirebis formis SemuSavebas xSir SemTxvevaSi mesakuTris uflebis dacvis 

efeqturi formis ararseboba da sxva faqtorebi abrkolebda. calkeuli uflebamosili 

pirebis mier ganxorcielebuli moqmedebebi, konkretuli reformis farglebSi sakiTxis 

regulirebis arajerovan dainteresebas avlenda, reformis xangrZlivobis vadis amowur-

va ki axali reformis ganxorcielebis mimarT lodinis reJims ayalibebs. miwis nakveTze 

fizikuri piris sakuTrebis ufleba ki wlidan wlamde dauregistrirebeli rCeba. sakiTxi 

gansakuTrebiT problemuria samkvidros miRebis vadis gasvlis Semdeg samkvidros faqto-

brivi flobis dadgenis sakiTxTan dakavSirebiT.130 
uflebamosili pirebis arajerovani saqmianobis forma mtkicebis tvirTsa da miwis 

registraciis riskebs metwilad dainteresebul fizikur pirs akisrebs. aseve, sakanon-

mdeblo cvlilebebis socialur-samarTlebrivi xasiaTi131 warsulSi ganxorcielebuli da 

mimdinare samarTlebrivi moqmedebebis mimarT mimdinare reformiT dadgenili wesis up-

da dacvaze, sadisertacio naSromi wardgenilia samarTlis doqtoris akademiuri xarisxis mosapoveblad, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tb., 2016, 35-36.

126 iqve, 56-57.

127 ix. saqarTvelos kanoni „miwis miznobrivi daniSnulebis gansazRvrisa da sasoflo-sameurneo daniSnulebis 

miwis mdgradi marTvis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 25/06/2019, me-3 muxlis „T“ punqti, mi-

TiTebulia: „miwis nakveTi − teritoria, romelsac aqvs geometriuli erTianoba da romelic moqceulia erTian 

sazRvris kontursa da erTian uflebriv sivrceSi“. 

128 iqve, me-5 muxlis pirveli punqti. 

129 pirveli s., sakuTrebis samarTlebrivi regulirebis calkeuli aspeqtebi saqarTveloSi, sadisertacio naS-

romi wardgenilia doqtoris akademiuri xarisxis mosapoveblad, saqarTvelos teqnikuri universiteti, Tb., 
2014, 16-17.

130 Sead. aleqsiZe r., samkvidros gayofis Sesaxeb samoqalaqo kodeqsis normebi da misi srulyofis perspeqtivebi, 
studentTa III samecniero naSromTa krebuli: samarTlis aqtualuri sakiTxebi, kavkasiis saerTaSoriso univer-

siteti,  Tb., №3, 2019, 51-52.

131 ix. saqarTvelos iusticiis saministro, sajaro reestris erovnuli saagentos miwis registraciisa da pilo-

tur arealebSi sakadastro monacemebis srulyofis strategia 2016 wlisaTvis, 4-5, <hƩ ps://factcheck.ge/wp-con-
tent/uploads/2016/02/fi le003.pdf> [14.12.2021].
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irobo Sesabamisobas moiTxovs. Sesabamisobis sakiTxi ki keTilsindisieri mflobelis sa-

kuTrebis uflebis SezRudvis safrTxeebs qmnis. magaliTad, notariusis monawileobasTan 

dakavSirebiT miwis nakveTze samkvidros gacemis problemurobis sakiTxi. 
amgvarad, sanotaro aqtis sajaro da kerZo aqtis formiT sakanonmdeblo dayofis 

Teoriuli maxasiaTeblebi praqtikuli TvalsazrisiT calkeuli sanotaro moqmedebis 

mimarT dakavSirebul problemebs uSualod sakanonmdeblo regulirebis formas ukav-

Sirebs. Sesabamisad, sasurvelia notariusis saqmianobis Sefaseba, rogorc Sida132 aseve, 
gare133 dakvirvebis formiT da sanotaro aqtis Sedgenis procesis damatebiT, formaluri 

da Sinaarsobrivi reglamentacia. 

6. daskvna

sanotaro aqtis sajaro da kerZos aqtis formiT Sedgenis sakiTxi qarTul notari-

atSi erT-erTi  aqtualuri sakiTxia, romelsac droSi ganlevadi da xSirad SeumCneveli 

xasiaTi Camouyalibda. problemuri sakiTxis gamowvevebi uSualod ukavSirdeba notar-

iusis profesiis ganviTarebasa da uflebamosilebis ganxorcielebis calkeul Tavise-

burebebs.134 statiaSi Sefasda sanotaro aqtis sajaro da kerZo aqtis formiT dayofis 

sakanonmdeblo regulireba,135 aseve iuridiul literaturasa da praqtikaSi gamoTqmuli 

mosazreba msgavsi tipis dayofis mizanSewonilobasTan dakavSirebiT, gansakuTrebiT sa-

jaro da kerZo samarTlis bunebisa da terminologiuri SeuTavseblobis TvalsazrisiT. 
gasaTvaliswinebelia rom sajaro da kerZo aqtis saxiT dayofa calkeul SemTxvevaSi 

srulad ver moicavs sanotaro moqmedebebis specifikur formebs, magaliTad, sanota-

ro mediaciis procesSi notariusis mier gansaxorcielebel moqmedebaTa klasifikacia.136 
aseT SemTxvevaSi urTierTdaqvemdebarebul procesSi, sanotaro saqmiswarmoebis zogad 

wess, notariusis uflebamosilebis SemzRudeveli xasiaTi eniWeba, maT Soris safasuris 

gadaxdisa da pasuxismgeblobis zomis gansazRvris TvalsazrisiT. 
laTinuri notariatis principebis safuZvelze qarTuli Taviseburebebis gaTvalis-

winebiT137 Camoyalibebuli saqarTvelos notariati saerTo sakanonmdeblo cvlilebebis 

fonze regulirdeba kanonmdeblis mier, miuxedavad imisa, rom notariusi ar aris saja-

ro mosamsaxure. Sesabamisad, sanotaro moqmedebebis klasifikaciisas uflebamosili piri 

unda aanalizebdes rom notariusis funqcia da saqmianobis profesiuli forma mkacr 

CarCoSi moqceviT Tavis TviTmyofadobas dakargavs da igi mkacrad dadgenili praqtikis 

mqone, pirobiT, SezRudul da araTviTregulirebad institutad gadaiqceva. 
kanonmdeblis mier sanotaro aqtis formis 2010 wels ganxorcielebuli  klasifik-

aciiT sanotaro moqmedebis safasuri, notariusis pasuxismgeblobis forma da gansax-

orcielebeli moqmedebebis nawili daxarisxda, rogorc sanotaro aqtis formebad day-

132 mistiuri momxmareblis mier Sedgenili angariSis safuZvelze.

133 miwis registraciis reformis farglebSi notariusis monawileobis sakiTxis SefasebiT.

134 ix. saqarTvelos kanoni „notariatis Sesaxeb“, saqarTvelos sakanonmdeblo macne,  04/12/2009, 38-e muxlis 

pirveli nawili. 

135 ix. gogolaZe m., mariamiZe g., sanotaro samarTali, Tb., 2016, 59-60. 

136  Sead. leoniZe i., nucubiZe m., sanotaro mediaciis institutis Tavisebureba qarTul samarTalSi da misi gan-

viTarebis perspeqtiva, Jurn. „davis alternatiuli gadawyveta - weliwdeuli 2018-2019, specialuri gamocema“, 
Tsu-is gamomcemloba, 2019, 100-101.  

137  Sead. gogolaZe m., mariamiZe g., sanotaro samarTali, Tb., 2016, 34-35. 
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kerZo  samarTlis  mimoxilva 

ofis komponentebi, Tumca aman safrTxe Seuqmna sanotaro saqmianobis efeqtur muSaobasa 

da ganviTarebas - uflebamosilebis srulad gamoyenebis TvalsazrisiT. saxelmwifoSi 

mimdinare sakanonmdeblo cvlilebebs cvlilebis TviTmizanTan erTad138  sakanonmdeb-

lo sivrcis ganviTarebisa da kerZosamarTlebriv urTierTobebSi urTierTobis formis 

keTildReobis funqciac unda gaaCndes. 
sanotaro aqtis sajaro da kerZo aqtis formiT dayofis sakiTxi swored sakanon-

mdeblo cvlilebebis qaotur xasiaTs ukavSirdeba. sakanonmdeblo cvlilebebis Semdeg 

calkeuli problemebi imave formiT iCens Tavs axal sakanonmdeblo realobaSi, rasac 

mowmobs miwis registraciis reformis axali etapi.139 
sanotaro aqtis formis arsebuli klasifikacia ver uzrunvelyofs miwis regis-

traciis procesSi notariusis monawileobis efeqturobis sakiTxis gansazRvras. amito-

mac, aRniSnuli sakiTxis mimarT regulirebiT xasiaTsa da gare faqtorebs sxva institu-

cia ayalibebs. sajaro da kerZo aqtis formiT klasifikacia misaRebia martivi sanotaro 

moqmedebebisa da samkvidros miRebis vadis dacviT registrirebul/sakadastro wesiT 

azomil miwis nakveTebze sanotaro saqmiswamoebisTvis, Tumca warsulSi gacemuli doku-

mentebis mimarT notariusis monawileobis statusi pirobiTia.  problemebi arsebobs da 

maTi  mxolod da mxolod calkeuli sakanonmdeblo cvlilebiT ugulebelyofa dauSve-

beli da dausabuTebelia. Sesabamisad, sanotaro moqmedebebis sakanonmdeblo xasiaTi sa-

notaro aqtis saxeebad dayofis TvalsazrisiT notariusis profesiul saqmianobas ar 

unda akninebdes. aucilebelia, sanotaro moqmedebis ganmartebis, formaluri da Sinaar-

sobrivi Semadgenlobis asaxva sanotaro aqtis sakanonmdeblo reglamentaciaSi.

138 varSaniZe T., efeqturi sakuTrebiTi urTierTobebis infrastruqturis formirebis SesaZleblobebi da biz-

nesis globalizaciis Tanamedrove tendenciebi, sadisertacio naSromi wardgenilia biznesis administrirebis 

doqtoris akademiuri xarisxis mosapoveblad, baTumis SoTa rusTavelis saxelmwifo universiteti, baTumi, 
2017, 140-141.

139 ix. saqarTvelos samoqalaqo kodeqsi, saqarTvelos sakanonmdeblo macne, 26/06/1997, 15131 muxli. 
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Semdegi Sinaarsis muxli: cxovelebi ar warmoadgenen nivTebs. 

isini daculi arian specialuri kanonebiT. maTTan dakavSirebiT 

gamoiyeneba nivTebis mimarT arsebuli normebi, Tu sxva ram ar 

aris dadgenili.

cxovelTa uflebebis dacvis rogori maRali standartic ar unda davawe-

soT, rac udavod misasalmebelia, aman eWvis qveS ar unda daayenos adami-

anis ZiriTad uflebaTa konstituciuri garantiebi. saWiroa maT Soris 

gamoinaxos iseTi gonivruli balansi, romelic uzrunvelyofs, rogorc 

adamianis, ise cxovelis uflebaTa srulfasovan dacvasa da maT mSvidobi-

an Tanaarsebobas. unda gvaxsovdes, rom yoveli cocxali arseba imsaxurebs 

Tavisi bunebis adekvatur uflebebs da aqedan gamomdinare mopyrobas 

sazogadoebisa da saxelmwifos mxridan.
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