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FROM THE EDITORIAL BOARD

The Journal of International Law has been published by the Iv. Javakhishvili Thilisi State University
Department of International Law and International Relations since 1996 with the support provided by the
UNCHR office in Georgia, the UNDP office in Georgia, Open Society Justice Initiative (OSJI) and the US
Embassy to Georgia.

The Editorial Board is honored to convey the appreciation for provision of such an indispensable sup-
port, once again, to the above mentioned organizations.

The Publication of the Journal was suspended in 2005. Aiming at promoting the development of the
science of International Law and strengthening the democratic principles in Georgia, the Chair of Interna-
tional Law of the Thilisi State University Law Department renewed publication of the Journal.

The publication of the current volume has become possible with the support of OSCE Mission to
Georgia. The Editorial Board expresses the gratitude to the OSCE Mission for this generous contribution.

*kk

The Journal of International Law is the scientific periodical, published twice a year. The articles present-
ed cover issues of public and private international law, international relations, important aspects of the
Georgian legislation and Georgia’s international legal practice. The Journal is intended for experts of inter-
national law, as well as for broad circles of readers interested in above mentioned issues.

The fact that each article, as a rule, is published in Georgian and English and occasionally in Russian
language as well, provides the possibility for the foreigner readers interested in these topics to become
acquainted with the scientific concepts of authors, as well as certain Georgian legislative acts and interna-
tional treaties to which Georgia is a party.

The articles may be submitted in all the languages listed above. The Editorial Board provides corre-
sponding translation.

The Journal welcomes the contributions from scholars and practicing lawyers, as well as students
engaged in research of international law issues, and whose articles [Priority will be given to articles which
refer to the pressing problems of enhancement of the norms of the contemporary International Law and their
further development, particularly dealing with international protection mechanisms of Human Rights and
building civil society.

The views expressed by the authors in the Journal may not correspond to that of the Editorial Board.
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MEXIYHAPOIHO-IIPABOBBIE ACIIEKTbI BOOPY XKEHHOI'O
BTOPXEHUA POCCUN HA TEPPUTOPUIO I'PY3NN

Arpeccus Poccuu B oTHomeHnuu ['py3um, T.H. «aBI'yCTOBCKasl BOiiHay, IepeBepHYyJia HOBYIO CTpaHUILy B
HCTOPUU COBPEMEHHOI'O MEXKIyHapOIHOTO COOOIIeCTBa rOCyIapCTB, OCHOBAHHOTO Ha IIPUHITUIIAX CyBEePEHHOTO
paBeHCTBAa TOCYIapCTB, HEIIPUKOCHOBEHHOCTH UX TEPPUTOPHATBHON IIETOCTHOCTH, HETOIIYCTUMOCTH
TIpUMeHEHMS CHJIBI WJIW YTPO3EI CHITHI, a TAKSKE BMEIIaTeThCTBA BO BHYTpEeHHHE Jejla CyBepeHHBIX TOCYIapCTB-
yieHoB OOH. Bce 3Ty mpuHIuUmbl 66U Ipy060 HapyllleHbl BTOPXKEHHMEM POCCUUMCKMX BOMCK CHadajla Ha
TEPPUTOPUIO CEMApPaTUCTCKUX pexXuMoB B Abxaszun, I'pysus u T.H. FOxHoii Ocetnun, a 3aTeM U B T1yOb
Tepputopuu I'py3un, MouTH N0 ee CToAulbl - Townucu (cM. mpuiaoxenue I).

ITpoBoKammst BOOPY>KEHHOTO KOHGIIMKTa CO CTOPOHBI Poccuu 6bl1a oueBHIHA, MO0 B CYMTaHHBIE MIHYTHI
TBICSIYMA COJINAT M TAaHKOB, COTHU CaMOJIETOB CTaJId YTIOXKUThL I'py3uto, pa3pyliiasi JoMa MUPHBIX XXUTeJIeH B
celax M Topojax, MUPHBIX TPY3UH yOMBaIM, N30MBaId, JOMa MX CXXUTANU, a 3aTeM CTHPAIU C JIMIA 3eMJIH,
Kak 00 3TOM CBUIEeTeNbCTBYyeT opranmsarss Human Right Watch, ocHOBBIBasich Ha CHUMKAxX CO CITyTHHKA.
IIra 1 IpomoizKaeTcsl 3THUYECKAs! UMCTKA - CeMapaTUCTCKUE PEXKMMBI, IPHU ITOMOIIM POCCHICKIX BOMCK
WM3THAJIM TPY3UH U3 CBOUX PETMOHOB M NEJIalOT BCE, YTOOBI IUINTh MX (DU3NIECKON BO3SMOKHOCTH BEPHYThCS
B POIHBIE MeCTa.

Poccust meiTaeTcst BO3moXuTh Ha I'py3uio BCIO BUHY 3a Tpareauio M HaKe «00BSICHSIET», UTO BEIHYKIECHA
OblIa «BCTYIUTHCS» 3a OCETHH M abXxa30B, TIe MHOTO POCCHICKUX TpakmaH, MONBEPTIINXCS TeHOINIY 1
3THUYECKOI YncTKe ¢ Havana 1990-X romosy.

Ipunoxenus I, I u Il nokyMeHTalIbHO IEMOHCTPUPYIOT, KTO U C Ubei IIOMOILLIO [IPOBOIII 3STHUYECKYIO
YHUCTKY TeHOIMIAIBHBIMI MeTomamMu B Abxa3um, ['py3um.

B Nel manHOTO 3XypHaia omybimKoBaHa 0bl1a ctaThs «Pemaromas porbs OBCE B ocy:kneHnn MeXXOyHa-
POIHBIM COO0IIIECTBOM 3THUUECKOI YNCTKY TPOTUB I'PY3MHCKOTO HaceaeHUs B AGXa3uuny, B KOTOPOIi MoKa3aH
BECh IIPOLIECC MO3TAITHOTO OCYXKIeHMS NeiicTBUiM cenapatucToB. CoBceM HemaBHO, 29 Mag 2008 roga I'eHe-
panbHas Accambies OOH ocynuina 3THUYECKyr0 YMCTKY B AbGxa3uu, I'py3un (A/Res/62/240/29 masa 2008).

Kax nmpasunbHo otMevaroT mnaepbl HATO, EBpocoroza, OBCE u npyrux MexxayHapoaHBIX OpraHu3aluii,
BaXXKHO He TO, KTO HavyaJl BOGHHbIE NEeUCTBUS (Had 3TUM paboTaeT HeCKOJbKO MeXIYHapOIHbIX KOMUCCHIA),
Iaxke ecian Hauyajia I'pys3us, OelCTBYIOIas Ha CBOEH TEPPUTOPHH, IIABHOE B I'PY3MHO-PYCCKOM KOHMIMKTE
TO, 4T0 Poccust BBIIIIA 3a Ipemebl 30H KOHGMIUKTOB M COBEPIIIIA BOOPY:KEHHYIO OKKYIAIMIO ITouTH 1/3
CTpaHbl, YTO KBATMMPUIIUPYETCS KaK «IUCIIPOIOPINOHATLHOE UCIIONh30BaHIE CHJIbIY, SBIISIONIEECS TPyObIM
HapylleHreM MeXIyHapoIHOro Mpasa BOoOIe U MeXIyHapOIHOIO TYMaHUTApHOIO MpaBa B YACTHOCTH.

B cBoeii KpaTKoii, HO INy0OKO apryMeHTUPOBaHHOM cTaThe « BOJIK, KOTOpHIN chen I'py3utoy, ormyOJIMKoBa-
HHOI1 B rasete «['apmuan» 1 cenTsa0ps 2008 roma M3BECTHBIN SKCIIEPT MEXKIYHApOIHOTO IIpaBa, mpodeccop
dI0peHTUICKOTO YHUBEPCUTETA, TIePBHIN I1pe3nIeHT MeXXIyHapOIHOTO YTOJIOBHOTO TpUOYHaIa 0 OBIBIIEH
IOrocnasum, a nos:xke npencenatenb Komuccun OOH no paccnemoBanuto B Hapdype Antonuo Kaccece
OTMeYaeT, YTO Bce MOMBITKA Poccuu B3BaiuTh BMHY Ha I'py3uio He BBIIEPKUBAIOT KPUTUKH, HaKe TO, YTO
OHa HapyIlIia MeXIyHapooHOe IIPaBo, ITOCKOJBKY «IIOChUIasl CBOM BoiicKa B KOxmyro Ocermio, ['py3ust Heco-
MHEHHO COBEpINMIA MOJUTAYECKA OIPOMETUYMBBINA IIar, HO OHA He Hapylllaja HAKaKOW MeXIyHapOIHO-
MpaBOBOI HOPMBI, KAKM Obl HOMUHAJIBHBIM He ObUI ee cyBepeHuTeT (Ha TeppuTopuu T.H. FOxHoi Ocetuun
- JILA.). Cynd o BceMy, He UMEJIM MecTa HU TeHOIIMI, HA STHUYeCKasl YMCTKA; eCIM BOCHHbIE TIPECTYIUICHUS
¥ AMeJI MeCTO, OHU He ONpaBIbIBAIOT BOGHHOI MHTEPBEHIINI.

U ceromus Poccus TImeTHO mbITaeTcs ompaBiaTh CBOM IEMCTBUS CChIIKAMI Ha MEXIYHapOITHOE IpaBo,
He nomyckaeT Ha Tepputopun Ab6xasum, I'pysusa u T.H. FOxHoit Ocetun Habmomateneit u3 EBpocoro3a u
OBCE, oTka3bIBaeTcsl OTBECTU BOICKa Ha py0Oexku, rie OHM HaxXONWINCh IO Hadana KOHdIuKTa, T.e. 6-TO
aprycra. 3asBjeHNIe O TOM, UTO IIeCTUIIYHKTHOE coriameHre EBpocoioza ¢ Poccueil o4ty BRITIOTHEHO HE
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nMeeT 1o cob0il HUKaKOi IOYBkI, OCKOJIbKY Poccusi CKOHIIEHTpUpoBaia Boiicka Ha TeppuTtopun Adxa3uu,
I'py3us u 1.H. IOxHo#t Ocetun, T.e. B npenenax I'pysumn.

Poccuio He ocTaHOBMIIO TO, YTO Mpu3HaHKUe de-jure He3aBucuMocTH Abxasuu, I'py3ust u T.H. FOxxHOI
OceTuu, BHI3BAJIO €IMHOIIACHOE OCYXIEHHE CO CTOPOHBI MEeXIyHapOIHOrO COOOIIecCTBa rocyaapcTs,
OTKAa3aBIIMXCS OT IIPpU3HAHUS 3TUX pexXUMOB. Jlaxke wieHsl CHI' He mocemoBamy mpu3bIBY IPU3HATH «<HOBBIX
CyOBEKTOB MEXKIyHAapOIHOTO IIpaBay B YIIlepd TeppUTOPHUAILHOM HeJtocTHOCTH I py3mn. Poccus momnia gambime
— 3aKJII0YMIA C PEeKMMaMU TOTOBOPHI O BOGHHOM COTPYIHHMYECTBE, Pa3MECTUB B PETMOHAX OKOJIO YEThIpeX
THICSY COJIIAT B KaXKIOM, UIIET YCKOPEeHHass MIJIMTapu3aliisl 3TUX perioHoB. Bce 210 elie u ele pa3 monuT-
Bep:KIaeT, YTO K BoitHe Poccus roToBmiach JaBHO W eCIM OBl He pelIuTeNbHbIe meicTBus EBpocoro3a Ha
MepBOM 3Tarle, IpUBeIIINe K 6-ITyHKTHOMY COTJIAIIEHUIO O MPeKpallleHU! OTHS, TTOCAEICTBUS arpecCur MOTJIN
oKa3aTbcsl 0ojiee TparnuHbIMU.

IlaHHBIIT HOMep XXypHajla B OCHOBHOM IOCBSIIEH MEeXIyHapOIHO-TIPaBOBOMY acIeKTy AeiicTeuii Poccuu
U pa3o0jlaueHnI0 IPOTUBOIIPABHBIX NEMCTBUIA arpeccopa.

K coxanenuro, B pe3yabTaTe I'py3MHO-POCCUIMCKOTO0 KOH(MPINKTA, CTAIU OUYEBUIHBIMU U T€ HEIOCTATKU,
KOTOpbIe MeIIaloT MeXIYHapOIHbIM opraHu3alusM 3dD@eKTUBHO U OBICTPO cpearMpoBaTh Ha CUTYaIlUIO,
0co0eHHO, Korga B KOHMIMKTe 3aMelllad moctossHHbIN wieH CoBera be3zonmacHoctn OOH. UMeHHO B cumy
nmeiicteus mpaBa Beto, CoBer besonacHoctn OOH He cMor mpuHSTH HOJKHBIX Mep, YTOOBI OCTaHOBUTH
arpeccuto. UMeHHO npaBuiio MpUHATHUS pelueHunii KoHceHcycoM romelnano OBCE BBIMOIHUT BO3J0XKEHHYHO
Ha Hee MUCCHUIO, TaK KaK Poccus 3a610K1MpoBajia BO3MOXKHOCTb MPUHSITUST PELIEHUSI.

[IpuMeHeHUe CUJIbI, UCIIOJb30BaHUE ITOM CWJIBI IUISI OTTOPKEHUS 3HAUMUTEIbHON YacTU TePPUTOPHUU
cyBepeHHOTO0 rocynapcTtBa-wieHa OOH, mpu3HaHue ne-tope He3aBUCUMOCTH CEIapaTUCTCKUX PEsKIMOB U TIpe-
BpallleHIIe KOHTPOJIMPYEMBIX IMH TepPUTOPHIA B BOEHHBIE IDIaImapMbI Poccu, Bce 9TH IeHCTBISI IIPOTUBOpeYaT
3JIeMEHTapHBIM MTPUHLIMIIAM MeXIYHapOIHOIO MpaBa.

MexnyHapomHOMY COOOIIECTBY TOCYIapCTB OpOIlEH BBI3OB CO CTOPOHBI OMHOM M3 MOIIHBIX KakK
9KOHOMMYECKH, TaK ¥ B BOGHHOM OTHOIIICHUN Jep>KaB, IIpeIjIararolieil «yCTaHOBUTh HOBBII MUPOBOI IIpaBo-
MIOPSIIOK, MCXOOS U3 PEaTbHOCTHY. Y CTOUT JIA CO3IaHHEIN ITOCIe BTOPOIX MIPOBOM BOMHBI HOITMHHO TEMOK-
paTUYeCcKUii MeXXIyHapOIHBIN MpaBOIMOPSIOK MOA HATUCKOM rpy0oii cUiibl MoKaxkeT OKaiiiiee Oymyiiee.
becnpasue He TOMKHO MOOEIUTH CHITY IIpaBa.

Ilpogheccop Jleean Aaexcuose

Taaenwiii Pedaxmop
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INTERNATIONAL LEGAL ASPECTS OF THEARMED INTERVENTION
OF THE RUSSIAN FEDERATION IN GEORGIA

Aggression undertaken by the Russian Federation against Georgia, the so called “the August
war” turned a new page over in the history of the contemporary international community of states,
based on the principles of sovereign equality of states, their territorial integrity, inadmissibility of
using force or threatening the use of force, as well as intervention into the domestic affairs of the
sovereign member states of the United Nations. All these principles were roughly violated with
intervention of the armed forces of the Russian Federation initially into the territories controlled by
the separatist regimes in Abkhazia and the so called South Ossetia, following which they entered
remaining inland of Georgia, getting to its capital — Thilisi almost (see Annex ).

Provoking an armed conflict by the Russian Federation was obvious, since in some minutes
thousands of soldiers and tanks, hundreds of airplanes commenced stroking Georgia, devastating
houses of peaceful population throughout villages and towns, killing and beating peaceful Georgians,
burning their houses down, and erasing the remains altogether. All this is also withessed by the Human
Rights Waitch, based on the satellite pictures. Ethnic cleansing did take place and is ongoing at the
present moment — the separatist regimes with the assistance of the Russian armed forces forced
Georgians out of their regions and do all to deprive them of the physical possibility to return home.

Russia tries to blame entirely Georgia for the tragedy and even “provides an explanation”
according to which it had to “come to the defense” of Ossetians and Abkhaz, as there very many
Russian citizens subjected to genocide and ethnic cleansing since the early 1990s.

Annexes |, Il and Ill demonstrate based on the documents who and with whose support did
conduct ethnic cleansing with the genocidal methods in Abkhazia, Georgia.

Article “Vital Role of OSCE in Condemning Ethnic Cleansing of Georgian Population in Abkhazia,
Georgia by the International Community” was published in volume No. 1 of this Journal. The article
provides for detailed information on phases of actions of separatists. Quite recently, on 29 May,
2008 the General Assembly of the United Nations condemned ethnic cleansing in Abkhazia (A/Res/
62/240/29 mas 2008).

As the leaders of NATO, European Union, OSCE and other international organizations mention
correctly, important issue is not who started armed actions (several international commissions work
on this), and even if the action was first taken by Georgia, acting on its own territory, the main issue
in the Georgian-Russian conflict in the fact that Russian Federation did go beyond the conflict
zones and carried out an armed occupation of almost 1/3 of the country. This qualifies as
“disproportional use of force”, that is a gross violation of international law in general and international
humanitarian law in particular.

In his brief but profoundly reasoned article “The Wolf that Eat Georgia”, published in the
newspaper “Guardian” on 1 September 2008 prominent expert of International Law, Professor of
the University of Florence, the first President of the International Criminal Tribunal for the Former
Yugoslavia and later on the Chairman of the UN Commission on conducting investigation in Darfur,
Antonio Cassese mentioned that all the attempts of Russia to put the blame on Georgia does not
stand any criticism. This refers also to the allegation that it violated international law as “by sending
its troop to South Ossetia, Georgia no doubt was politically reckless, but it did not breach any
international rule, however nominal its sovereignty (over so called South Ossetia — L.A.) may be.
Nor does genocide or ethnic cleansing seems to have occurred; if war crimes were perpetrated,
they do not justify a military invasion.”
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Even at the current stage Russia does try vainly to justify own actions with the reference to
international law does not allow EU and OSCE observers into the territory of Abkhazia, Georgia,
refuses to move armed forces to the points where they were stationed before the conflict erupted,
i.e. before 6 August. Claiming that the six-point agreement of the EU with Russia has been almost
fully observed is not based on any ground, so far as Russia is concentrated at the armed forces in
the territory of Abkhazia AR and South Ossetia, i.e. within Georgia.

Russia was not deterred by the fact that recognition de jure of independence of Abkhazia AR
and so called South Ossetia evoked unanimous condemnation from the side of international
community of states, refusing to recognize these regimes. Even members of the CIS did not respond
to the call to recognize “new subjects of international law” t the prejudice of territorial integrity of
Georgia. Russia went on — it concluded agreements with the regimes on military cooperation,
placing in each of the regions around four thousand soldiers, a speeded up militarization of the
regions is ongoing. all these prove again and again that Russia was getting ready for war for long
and if not resolute actions of the European Union at the initial stage, leading to the six-point
agreement on ceasefire the outcomes of aggression could have been a way more tragic.

Current issue of the Journal in general is dedicated to international legal aspects of actions of
Russia and exposure of illegal actions of the aggressor.

Unfortunately, the Georgian-Russian conflict also made clear the shortcomings which hamper
international organizations to efficiently and quickly react on situation, especially when a permanent
member of the UN Security Council is a party to a conflict. It is exactly due to the existence of a right
to veto, that the UN Security Council was not able to undertake appropriate measures in order to
stop aggression. It was exactly a rule of taking decision with a consensus in OSCE that hampered
the latter to fulfill a mission determined for it, as Russia did block a possibility of taking a decision.

Using force, directing this force at separation of a considerable part of a territory of a sovereign
member state of the UN, recognition de-jure independence of the separatist regimes and turning
the territories under their control into military bridgeheads of Russia, all these actions do contradict
to minimum principles of international law.

International community is challenged by one of the economically and militarily powerful states,
suggesting “establishing a new world order, based on reality”. Whether the truly democratic
international legal order established after the World War 1l will stand against the pressure of gross
force, will be shown in the future. Lawlessness shall not be victorious over the power of law.

Professor Levan Alexidze
Editor-in-Chief
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P.®. MAMEJ]OB, B.U. IAHAXOB, P.®. CAJIUMOB

MPUHIIUIT-CAMOOIPEIEJEHWI1 B TEOPUU
N ITPAKTUKE MEX IYHAPO/JIHOI'O ITPABA

(COBPEMEHHBIE TEH/I[EHI[HH)

BBEJIEHHE

Passan CCCP, mocinemoBaTenbHOE pacliv-
peaue HATO Ha BocTok M3MeHUIIO JIUI0 Halllei
IUIaHETHI, IPUBEJIO K CIOMY OCHOB CJIOXKMBILIEICS
MEXIyHapOIHOTO IMpaBoHopsaKa, 0TKa3y BEIUKNX
IepaB OT paHee MPUHITHIX MeXIyHapOIHBIX
CTaHIapTOB OTHOCUTEIbHO YCTPOMCTBA MUPOIIO-
psiiKa, yCHiIeHeM KOHMOPOHTAIIUM MeXITy HUMH,
COTAHWIO HOBEIX 0YaroB MEXXIYHApPOIHOM HaIIpsl-
KEHHOCTH Ha (POHe peryJsipHO yXyIlIaeMoro
MeXIyHapogHoro ¢puHaHCOBOro OanaHca, Kapau-
HaJJbHOMY U3MEHEHUI0 BOCHHO-IOJIUTUYECKOM
obcraHoBKU B EBpomne, yculIeHUIO cerlapaTu3Ma u
HeHTpabeXKHBIX TEUSHMI, IIPOBOLIMPYEMBIX HAIIO-
HaJIbHBIMM MEHBIIMHCTBAMU 1 HAIIMOHAJIBHBIMU
rpynnamu. [TocnenHue cobbiTust B KocoBo n KOx-
HoMm KaBkase, rpy3MHO-F0O’)KHOOCETUHCKOE IPOTH-
BOCTOSIHHE C IMOCJEOYIOIIMM BOOPYKEHHBIM
BTOPXKEHMEM B 3TH IIpoliecchl Poccrn, KoTophlie 3a-
BEPIIMINCH ITIOJTHBIM 1 HE3aKOHHBIM OTTOPXKEHIEM
Ao6xa3un u T.H. FOxxnoit Ocetun ot I'py3un, nmpouc-
xongiee Ha oHe peaTbHOU BO3MIDKHOCTU I py3un
crath wieHoM HATO, ctaBgaT moja BOIpocC BCIO
CHCTeMy MUPOTIOPSIIKA, CO3TaHHOTO ITOC/Ie BTOPOI
MUpOBOIi BoMHBI 1 NpuHATHA ¥YctaBa OOH. Ha
MECTO IIpeXXHEro MakeTa MesKIyHapOTHO-TIPAaBOBBIX
TOKYMEHTOB IIPUXOIUT HOBAasI CHUCTeMa, Xapak-
TepusyemMasl, C OMHOI CTOPO-HbI, IOPUINIECKUM
conpoBoxaeHueM paciupenuss HATO, ¢ npyroii
- monbITKamMu Poccum co3math eif IpoTUBOBEC B
puge OJIKB, IIIOC u T1.1n. [Tapan cyBepeHUTETOB
HaIlMOHAJIbHBIX HAIIMEHBIIMHCTB CBOIUT Ha HET
BCIO CHCTEeMY ICHCTBYIOIIETO MEXIYHAapOIHOTO
npaBa. BoT moyeMy cTajad akKTUBHO TOBOPUTb O
«be3BpeMEeHHOM KOHYMHE» COBPEMEHHOTO MEXKIy-
HapogHoro mnpapa. TakuM o0pa3om, B HacToslee

BpeMsl aKTYaJIM3UPOBAJIACH IIOYTH 3a0bITast MPodJieMa
MeKAyHApOIHOro MpaBa - NMpodJieMa caMoompe/eie-
HUSI HAPOJIOB ¥ HALWIA.

Hpinue npaBunbHee ObUIO OB YyIOTpeOUTH
TEePMUH «caMooImpe/ejieHHe HANMOHAJIbHBIX MEHb-
HIMHCTB», KOTOPOE€ B KOPHE OTJIMYaeTCs OT KJIacCu-
YeCcKOro mpuHIIMIA caMOOIIpeaeeHus] HapoaoB U
Halun.

HyXHo 11 Mamo4yuciaeHHBIM HapoaaM U Ha-
LUsIM MHpa, a TeM 0ojiee HallMEHBbIIMHCTBAM,
camoornpeaeaeHre U cOMMXKeHns BCeX 3THOCOB Ha
¢doHe OypHO pa3BuBalouieiics rmodanu3anun’? Beab
6opnba 3a caMoompeneleHue YpeBaTo IMoCec-
TBUSIMU, YTO MbI HabJr0maeM B ITOCTCOBETCKOM U
MOCTCOLMAIMCTAYECKOM IMpocTpaHcTBe. Hikece-
OYIOLIUN TEOPETUUECKUIA aHAJIN3 IIpeCIenyeT Lellb
BHECTM SICHOCTb B ONMH U3 Hambojiee CIOXHBIX
BOMNPOCOB B cdepe U Mpeaeaax NpuMeHEeHUS MeX-
IyHapOIHO-TIPAaBOBOTO IIPUHITAIIA IIpaBa HApOIOB
Ha caMooIIpene/ieHHe, IPEeIOCTaBIssI, TEM CaMbIM,
BO3MOXHOCTb BbIHECEHHSI 000CHOBAHHOI'O 3aKJIIO-
YeHUs O CTeNeH! ONPaBIaHHOCTU CChLIOK Ha 3TOT
IIPUHIINII B KOHTEKCTE TPy3MHO0-abXa3CKOTo, Ipy-
3UHO-I0OKHOOCETUHCKOTO M apMsHO-azep0Oaii-
II’KaHCKOTO KOH(MIMKTA.

HPHHIIHUIT CAMOOIIPEJJEJIEHHH HAIIHH:
HEMHOIO O TEOPHH H HOPMATHBHOH OCHOBE

Wneq camoonpeneneHus ObuIa MpeaMeToM Jie-
06aTOB B MEXIyHAapOIHOM COOOIIEeCTBe Ha MIPOTS-
JKEHUU TIOYTH ILIEJOr0 BeKa,! a pa3BUTHE KOHIIEI-
LI caMooTIpeneeHus] 0ToOpa3mio MOJUTHIEC-
Kyt 60pb0Y, IMEBILYIO MECTO B TEUEHUE BCETO 3TO-
ro nepuona. [loatoMmy OONBIIMHCTBO CYIIECTBY-
FOIIMX ITOJIOKEHUH 0 cCaMOOIIpeieJIeHUN CTaIl UTO-
TOM CJIOKHBIX KOMIIPOMUCCOB MEXXIY pa3JIYHbIMU
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MMOJTUTUIECKUMHU UIEOJIOTUSIMU U IIPABOBBIMU TOK-
TpUHAMH, B pe3yjIbTaTe Yero coiepkKaHue IIPUH-
[IWIIa IIpaBa Ha caMOOIIpe e IeHIe BRI3bIBACT B HAC-
TosIIIee BpeMsI MHOTOUMCIeHHEIE TIPOTUBOPEUNBEIE
TOJIKOBaHUSI.

M3BecTHO, UTO TEKCThI MEXIYHAPOIHBIX JOKY-
MEHTOB, CONepKallle IOJIOXKEHUS O caMOoIIpeie-
JICHUH, IIOMMMO TOT'O, UYTO UMEIOT pa3IMYHbII OXBAT
7 TIPaBOBYIO CIJIY, HEMCTBYIOT INIABHBIM 00pa3oM
Ha CJIeIyIOIINX YPOBHSX: O0IINe CTaHIAPTHI, TIPH-
MEeHSIOIINeCs Ha YHUBEPCAThHOM MEXXTOCYIapCTBe-
HHOM ypoBHe (nHcTpyMeHTHl OOH, BKIIto4as noro-
BODBI M MPUHSITHIE FOCYIapCTBAMU PE30JIIOLNN);
(ii) mpaBuia, JeACTBYIOIIE HA peTMOHAIEHOM MEXK-
TOCYIapCTBEHHOM YpOBHE (IIpX 3TOM HaIxoO MMETh
B Bumy, uro npuHsThie B pamkax CBCE/OBCE no-
KYMEHTHI He SIBISIOTCS TOTOBOPAaMH M BJIEKYT ITO-
JINTUYECKUE, a He TIPaBOBbIEC ITOCIEICTBUS ).

B YcraBe OOH npuHIMND paBHOMNpaBUS U Ca-
MOOIIpeIeIeHNSI HApOIOB IPSIMO YIIOMUHAETCST IBa-
X el Tak, commacHo nyHKTy 2 ctath 1 YcraBa OOH
onuuM u3 neneit OOH saBnsiercs «[pla3Butue Opy-
JKeCTBEHHBIX OTHOIIEHW MeXIy HaIlsIMU Ha OcC-
HOBE yBaXKeHUSI IPUHIIUIIA PAaBHOIIPABUS U CAMOO-
npeneneHns HaponoBy. B cratbe 55 YcTaBa maHHbBIN
IIPUHITATI pACCMATPUBAETCS B KAUSCTBE OCHOBBI JIST
MEXIYHAPOIHOTO SKOHOMIYECKOT'O 1 COITUAIEHOTO
coTpymHMYecTBa. KpoMe TOro, mprHINII ITOIpasy-
MeBaeTcsl Takke B cTaThbsix 73 u 76 YcraBa OOH,
KOTOpBIE KacCaroTCs KOJIOHWI U IPYTUX 3aBUCHMBIX
TEpPUTOPHIL’.

B emmHO# GOpMYyIHPOBKE ¢ MPUHIIUIIOM
HenpyMeHEeHNsI CWITbI I YTPO3bl CWJION B M. 4 CT. 2
Ycrasa OOH 3akperieH OpUHLIUI TeppPUTOpUa-
JLHOM IEJTOCTHOCTU TocymapcTs.* Ycras obssan
Bcex wieHoB OOH Bo3nmep:KMBaThCS B MX MEXIY-
HapOITHBIX OTHOIICHUSIX OT YIPO3bl CHJION WIN ee
IIPUMEHEHUS IIPOTUB TEPPUTOPHAIBHON HEIIPUKO-
CHOBEHHOCTH TrocynapcTB. Ha3BaHue 3Toro npus-
[IWIIa B IOPUINIECKOM ITPaKTUKEe OKOHYIATESIIEHO He
YCTaHOBWIOCH: MOXXKHO BCTPETUTh YIIOMUHAaHHUE KaK
0 TePPUTOPUATLHOU IIEJIOCTHOCTH, TaK U TEPPHUTO-
puagbHOII HeNMpPUKOCHOBeHHOCTU. [lomobHas cu-
Tyarust BO3HHMKJIA 332 HECOOTBETCTBUI MeXX Iy (ho-
PMYJIHUPOBKAMU MPUHIIUIIA HEIIPUMEHEHMST CUJIBI
B PYCCKOM U aHINIMIicKoM TekcTax ¥ craBa OOH: B
PYCCKOM IEHCTBUTEIBHO TOBOPUTCS O «TEPPH-
TOpHUAJbHON HENPUKOCHOBEHHOCTH», HO B aHTI-
JINACKOM - O «TepPUTOPHUAIBHON II€TOCTHOCTIY
(«territorial integrity»). Takum ob6pa3om, Oonee
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MIPeNIOUYTUTENbHON IBIsIeTCS GOPMYIMPOBKaA
«IIPUHLMIT TePPUTOPUATBHON IEJIOCTHOCTI.

I1epBBIM BasKHBIM IIIaTOM B HAIIPaBJICHNH pa3-
BuTHUs nosoxeHuit ¥Ycrapa OOH 1o camoomnpene-
JIEHUIO CcTajio TIpuHsATHe JlekIapalyuu o mpenocTa-
BJICHUM HE3aBUCHMOCTH KOJIOHMAJIBHBIM CTpaHaM
u Hapoaam 1960r., B KOTOpOii MPUHIIMIT CaMOOTIpe-
NleJIeHUs] SBOJIOLIMOHUPOBAN B IIpaBO Ha CaMOOIl-
penenenne. MHBIMM CIIOBaMHu, IIpeayCMaTpHBasi 1e-
Tanu nekojoHuzanuu B pamkax OOH, [leknapanus
B TO XXKe BpeMs1 0003HauwjIa IpaBo KOJOHUI Ha CO3-
IaHNe He3aBUCUMBIX TOCYIapCTB.

B 11esmom, monoxkeHust 0 caMOooTIpeieSieHN B
Pa3IUYHBIX MEXIYHapOIHBIX TOKyMEHTax oTpa-
KaIOT CIOKHBIN KOMIIPOMICC MEXKIY TBYMS OCHO-
BHBEIMHM JTOKTPHHAMHM, KOTOPHIE ITOIIEePKUBAIOT
IaMeTpabHO IIPOTUBOIIONOXKHBIE B3I abl. Cor-
JJACHO ATHUM IIOIXOIaM CaMOOIIpeeIeHre IIpuMe-
HsIeTcsT MO0 B OTHOIIIEHNH HAapOHOB, HAXOISIIIXCS
101 KOJIOHUAJIbHBIM WJIM PACUCTCKUM T'OCITOICTBOM
WJIM MUHOCTPAaHHOI OKKyTmanuei («BHEIIHee caMOoo-
npeneaeHre») (CTOPOHHUKAMU STOr0 MOIXoma
ObUIM, B OCHOBHOM, CTpPaHbl, BXOIMBIIIKE B COIIMA-
JIICTUYECKUIA Jlareph, a TaKKe adpo-a3maTcKue u
apabckue cTpaHbl), 160 (ii) Ko BceM HapomaM
BKJIIOYAeT YBaXKeHHe OCHOBOIIOJIAralolluX MpaB 1
cBobOOn yeloBeKka («BHYTpeHHee caMooIlpenee-
HHe») (9TOM KOHIEIINH PUIepKUBAIACH 3amia-
Hble CTpaHBbI).

OueBNIHO, YTO MPUHIUIIHAIBHEIE IIPOTHBO-
peuns MeXXIy rocymapcTBaMi B OTHOIIEHUH 3Ha-
YeHMS U COep KaHUsI IpaBa Ha caMOoIIpeie/ieHre
He MOIJIX He OTPa3uThCSA Ha MOCIeOYIOIINX MOKY-
MEHTaX, BKJIIouas, B TIepByIo odepeb, Jlexmapaimio
0 MpUHLIMIAX MeXXayHapoaHoro rmpasa 1970r., kaca-
IOIUXCS MPY>KeCTBEHHBIX OTHOIIIEHWI M COTPYI-
HIYeCcTBa MEXKIY TOCYIapCTBaMU B COOTBETCTBHM C
Ycerasom Opranusanun O6bennHeHHbIX Harmii.’

CnenyeT o6paTuTh BHUMaHUE Ha TO, 4ToO JIek-
Jlapaius COIePKUT CChUIKY Ha caMOOoTIIpeielieHIe,
BO3HMKAIOIIEe B NMOIOJHEHNE K KOJOHUAIbHOMY
KOHTEKCTY, B CUTYallMsIX, CBSI3AHHBIX C MOMYMHE-
HHeM HapoIOB MHOCTPAHHOMY UTY, TOCIIOICTBY 1
sKcIutyaTauuu. ITogobHoe momuuHeHue, BIeKylee
HapylleHHe IpaBa Ha caMOOIIpeIesIeHrne, OTHO-
CUTCS K CITy4JasiM CHJIOBOTO TOCITOICTBA TOCYIapCTBa
HaJ HapolIOM WHOCTPaHHON TeppUTOPUH, B TOM
YHCIIie TTIOCPEICTBOM BOOPYKEHHOU MHTEPBEHIINHN
M OKKyIallMM 3TOU TeppUTOpUHU. JJaHHOE TOJKO-
BaHHUE HAaXOIUT CBOE MOATBEPXKIEHUE B IIPUHSATOM
no3nHee JJonmoaHuTteabHOM npoTokoie I k 2Kene-
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BCKMM KOHBeHIUSIM 1949 roma, KOTOpHIN CChlla-
eTcsl Ha «<BOOPY>KeHHbIe KOHMIUKTHI, B KOTOPHIX Ha-
ponsl BeoyT 60pbh0Oy IMPOTHUB KOJOHUAIBHOTO
rOCIOJICTBA M MHOCTPAHHOM OKKYyMallMy U TIPOTHB
PACUCTCKUX PEXKMMOB B OCYIIECTBICHUE CBOEIO
IpaBa Ha caMOOIIpeneIeHne. "

BwmecTte ¢ TeM, MOMBITKa OXBATUTh BECh CIIEKTP
BOIIPOCOB, OTHOCSIIIMXCSI K MPUHLMITY MpaBa Ha-
pPOIOB Ha caMOOIIpele/IeHr e, YIOBIETBOPUB IIpH
3TOM MNpPOTUBOpPEYalle APYT OPYry MO3ULUU To-
CyIapcCTB, Iajla B KOHEUHOM UTOTe ITOBOI, ISl OTIpe-
IeJIEHHOM TBYCMBICIEHHOCTH B OTHOIIIEHNH HEKO-
TOPBIX MOJIOKEeHUI JleKnapalun.

B KoHTeKCTe NpHU3HAHUS 32 BCEMM HapogaMu
IpaBa Ha caMOOIIpee/IeHre TTOCPEICTBOM BBIIIIEY-
MOMSIHYTBIX CIOCOO0B HAUOOJIbIINE CIOPHI BbI3bI-
BaeT mojioxkeHue Jlekiapalldid O TOM, YTO ITPUHIIUII
paBHOIIpABUS M CaMOOIIpeNeIeHNsI HapOJIOB «He
JIOJI’KEH MCTOJKOBBIBATHCS KaK CAHKIIMOHUPY-
FOLIMIA WJIM HOOLIPSIOLINIA T100bIe 1eiCTBUS, KOTO-
phIe Besd OBl K pacWICHEHUIO WM K YaCTUYHOMY
WIX TIOJIHOMY HapylIeHUIO TEPPUTOPHATbHOM 11e-
JIOCTHOCTU WIM MOJUTUYIECKOTO eIUHCTBA CyBepe-
HHBIX ¥ HE3aBUCHUMBIX TOCYIapCTB, COOJIFOMATOIITIX
B CBOMX NEMCTBUSX 3TOT NPUHIMUIM, U, BIIOCIEICT-
BUU 3TOT'0, UMEIOILNX ITPABUTEILCTBA, IIPEICTaBIIS-
fore 6e3 pa3Imdns pachl, BEpOUCIIOBETAHNS WIIN
1BeTa KOXXU BeCh HApOM, MpUHAIIEKAIUi K TaH-
HOW TeppUTOPUU.» AHAIOTUYHO (HOPMYJINPOBKA
DTOro MpUHIUIIA B 3aKITIOUNTETFHOM AKTE Xellb-
cuHckoro Coemlanus no bezonacHoctu u CoTpy-
nunyecTsy B EBpomne (1 aBrycra 1975 1.).7

O4eBUIHO, YTO HAaHHOE ITOJIOXEHNE MOXKET
co31aTh BIleUaTjeHune, YTO rocy1apcTBa, He Co0JIIo-
JaoIIe B CBOMX NEUCTBUSIX MPUHIIMI paBHOIIpa-
BUSI I CaMOOIIpeIe/IeHIsI HapOIlOB, He 3allUIIeHBI
MPUHIUIOM TePPUTOPHUATILHON IeIOCTHOCTU. B TO
JKe BpeMs He0OX0IMMO 3aMeTUTh, YTO MEXIY CTO-
POHHHUKAMH W OIIOHEHTaAMH TECOPUU OTHEICHMUS
B KOHTEKCTe YIMOMSIHyTOro mojoxeHus1 Jleknapa-
LIUM OTCYTCTBYET UeTKOE IIOHMMaHMe TOro, Kakoe
KOHKpPETHO TpebyeTcsl cobIroneHre MprUHIIUIIA paB-
HOIIpaBUs M caMOONpeeeHns] HAapoaoB, U KTO B
paccMaTpuBaeMOM KOHTEKCTe MonIpa3yMeBaeTcs B
KauyecTBe Cy0ObeKTa 3TOro Ipasa.

Tax, ogHM UCXOOAT U3 TOTO TIOHMMAHMS, YTO
coboieHre MpUHIIANA paBHOMNpPABUS U CaMOOII-
peneeHnsT HapomoB obecIieunBaeTCs MpU HaIU-
YUM MpeacTaBUTEIbHOTO MpaBUTeabCcTBa. JlelicTBu-
TeJIbHO, 3allalHble IOCYyIapCcTBa TPAIUIIMOHHO ac-
COLIMUPOBAJIN MPUHIIUII CaMOOIIpeneJeHNsI C Ha-

POIHEIM CYBEPEHUTETOM U IpPeICTaBUTEILHEIM
MIPaBUTEILCTBOM, U, TTO3TOMY, IIPUMEHSUIM €ro B
OCHOBHOM K CYBepPEHHBIM 1 He3aBUCHUMBIM rocyna-
pcTBaM. HEIME CJTOBaMU, COTJIACHO 3TOMY HOIXOIY
MIPUHIIAI caMOOTIpeieieHs] pacCMaTpUBaJCs Ijia-
BHBIM 00pa30M B paMKax ero BHyTPEHHETO acIeKTa
¥ YHUBEPCATHLHOTO ITPUMEHEHUS.

[To MHeHUIO npyrux, cobaoaeHre MPUHIUIA
caMooIIpeeJIeHIsT HeIIOCPEICTBEHHO CBSI3aHO C
IIpaBaMM YeJIOBeKa, HapyIlleHe KOTOPHIX OIIpaBIbl-
BaeT oTneneHue.® B To e BpeMsl KOHILIEINHN Tpe-
IICTaBUTEILHOTO IIPABUTEIBCTBA M MIPaB YeIOBeKa
MOTYT pacCMaTPUBATHCS TaKKe BO B3aMOCBSI3H.

ITomuMmo 3TOTO, CYIIECTBYET MHEHME, YTO YCII0-
BHEeM HEIIPUKOCHOBEHHOCTHU TPaHUIl TOCYIapCTB
TIOJDKHO OBITH COOMIOEHNE MU CBOUX 00S13aTeIbCTB
B OTHOILLIEHUH JIUII, TPUHAIJIeXKAIIUX K HAIlMOHAJIb-
HBIM WIA STHIYECKNM HaIIMEHBIIMHCTBAM, IUCK-
PUMHWHALINS KOTOPBIX MOKET IMOTEHIINAIBHO IIpe-
IIOCTaBUTh BO3MOXKHOCTb IS OCYIIECTBICHUSI IIpa-
Ba Ha OTIEeJICHHUE.

ITpungTas Ha BcemupHO#l KOHbEpeHIIUA MO
npaBaM 4denoBeka B 1993 rogy BeHckas mekmapa-
LM ¥ TIporpaMMa IeCTBUIA MOATBEpIMIa,’ ocy-
IIECTBY, paHHNE NCTOUHIMKIA MESKIyHApOIHOTO TIpaBa
B OTHOILIEHWU IIPMHITUIIA IpaBa HAPOJOB HA CaMOO-
npeneneHue, a MMEeHHO ob11yro aj1st oboux Mexmy-
HapOIHBIX MMAKTOB IO TpaBaM 4ejoBeka 1966 r.1°
cTaThlo 1, a TaKKe MOJIOKEHMSI 0 HEOThEMIIEMOM
IIpaBe Ha caMOOIIpeIe/IeHNe «HapoIOB, HAaXOIs-
IIUXCI 10 KOJOHMATBLHBIM WIN IPYTUMH (Dop-
MaMH 9y>Ke3eMHOT0 T'OCIIOACTBA WIX MHOCTPaHHOM
OKKyHaium». IIoMIMO 3TOT0, ¢ HEKOTOPHIMU HeE3-
HaunTeITbHBIMA M3MeHEHNSIMI B BeHCKyr0 meKia-
palMio U IporpaMMy IelCTBUI BHOBb ObLIO BKITIO-
YeHO YIOMSHYTOe ITOJIoKeHue n3 Jlekmapain o
MpUHIKUIAX MeXIyHapomHoro mpasa'l, u Xeabcu-
HCKOTO 3akJIuuTeIbHOro AKTa, comepxkaliee
00yCTaBIMBalolIee TP PUTOPHATBHYIO IIEJIOCTHOCTD
rocymapcTB TpeboBaHME O COOTIONEHNT UMU TIPH-
HIIMIA paBHONIPAaBHUS U caMOOIpeneleHUs Ha-
ponos. OUYeBUIHO, UTO IJISI IIPABIWJIBHOTO ITIOHMMA-
HUS BJIOXEHHOTO B ITaHHOE ITOJOXEHME CMBICIIA
BO3HHUKAeT HEOOXOIUMOCTD KaK B €r0 TeKCTYaJIbHOM
aHamM3e, TaK 1 B 03HAKOMJICHUHU C XOIOM IIepero-
BOpHOTO TIporiecca. Tak, MOCBSIIIIEHHBI caMOOTII-
pelneneHuIo pasnen BeHckol nekiapalydu 1 Ipor-
paMMBI IeiicTBurit!? cocTonT U3 Tpex maparpados,
MepBbIe IBa M3 KOTOPHIX, KaK OTMEYaJIOCh BEIIIIE,
KacaroTCsl COOTBETCTBEHHO IIPU3HAHUS IIpaBa BCeX
HapoIoB Ha caMOOIIpee/IeHne 1 IIpaBa HapoIoB,
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HaxOISIIMXCS MO KOJOHUAJIbHBIM WIN IPYTUMU
dopMamMy 4yxKe3eMHOI'0 TOCIOACTBA WJIA MHOCT-
PaHHOI OKKyNallX, IIPeIIIPUHUMATD JIO0bIE 3aKO0-
HHBbIE AeiicTBUS B cOOTBeTCTBUM ¢ Y ctaboM OOH
IIJIST OCYILECTBJIEHMSI CBOET0 HEOTHEMIIEMOTO ITpaBa
Ha camoorpeneiaeHne. B To xe BpeMs, B TOKYMEHT
OBIJIO BKIIFOUEHO BaKHOE OrpaHWYUTETHHOE TOJI0-
JKeHWE, CONIACHO KOTOPOMY 3aJI03KEHHBIE B ITEPBBIX
IIBYX Iaparpadax mpaBa «He JOJIKHBI MCTOJIKOBBI-
BaThCS KaK paspellleHre WIN MOOIIpeHne JTF00bIX
IEeMCTBYSI, HAPYIIAIOIINX WA MOIPBIBAOIINX, TTOJI-
HOCTBIO WM YaCTUYHO, TEPPUTOPUAIBHYIO LIEJIOC-
THOCTH WJIM TTOJIMTMYECKOE €MMHCTBO CYBEPEHHBIX
1 HE3aBUCUMBIX TOCYIapCTB, KOTOPHIE CODII0OIAIOT
MIPUHIIAT PaBHOIIPABHSI X CAMOOIIPEIEIEHMS HApO-
IIOB 1 B CHUTY 3TOTO MMEIOT IIPaBUTEIbCTBA, IIPEHCTa-
BJISTFOII[IE MHTEPECH! BCETO Hapoa Ha X TEPPUTO-
pun 6e3 Kakux-mubo paziuyuiiy.

Yro Kacaercd ImepBoro maparpada, To MIeH-
THYHas1 GOPMYyJIMPOBKa U3 IBYX MeXKIyHapOIHBIX
[TAaKTOB 10 IIpaBaM 4YeJI0BEKA HE COMEPKUT KaKOTO-
60 KOHKPETHOT'O YKa3aHWUS B OTHOIIIEHUH TOTO,
YTO B IEMCTBUTETHHOCTY IIOHMUMAETCS TOJT CAMOOTI-
peneneHreM, KOHLIEINS KOTOPOTO B YBSI3KE C CyBe-
PEHHBIMU TOCYTapCTBAMU MOXKET BITOJIHE O3HAYATh
MpaBoO MPOXKMBAOIINX B HAUX HAPOIOB Ha CBOOOIY
OT BHEIIIHEro BMelareabcTBa. OYeBUIHO TaKXKe,
YTO OCYIIECTBICHNE IpaBa Ha CaMOOIIpeie/IeHNE B
paMKax BTOporo naparpada, a MMeHHO HapoJaMH,
HaXOIAIIMMICS IO KOJIOHUAIbHBIM WX IPYTUMU
dopMamMT dyxKe3eMHOTI'0 TOCIIOACTBA WJIM MHOCT-
PaHHOI OKKYIalvd, He MOXeT UMETh HUYETO 00-
LIIErO C BOIIPOCOM OTIEJIEHNS YaCTH HACEIEHUS CY-
BEpEHHOTO TOCYIapCTBa.

ITonroroBuTenbHBIN porecce BceMupHoOIt KOH-
depeHIIN TaKKe He TIPENOCTaBIsIeT KaKoro-mido
BECOMOTO CBUIETENBCTBA, JOKA3EIBAIOIIIETO HaMepe-
HHE TOCYIapCTB IIPeIyCMOTPETh OCHOBAHMS JJIST OT-
IeJeHNs pa3IMyYHBIX CETMEHTOB MX HacejleHus. B
TO Xe BpeMs, Kak crpaBeduBo otMedaeT M. Iloy,
B OTHOIIIEHUHX YIIOMSTHYTOT'O CITOPHOTO ITOJIOXKEHNS,
TEKCTYaJbHO IOITyCKAIOIIEro BO3MOKHOCTh OTIE-
JICHHS B CITydae HeCOOTI0MEHNS TOCYIapCTBOM IIpH-
HIIAIA paBHOIPABUS M CaMOOIpeIeIeHUs Hapo-
IIOB, «TAKOE€ 3HAYNTEIHLHOE U3MEHEHHE B IIPABOBOM
MIPUHIIATIE He MOXeT OBITh IIPeICTaBlIeHO IOCpe-
CTBOM JBYCMBICIIEHHOTO TIPUIATOYHOTO IIpeIIoXKe-
HUST, 0COOEHHO €CIIN YUECTh, YTO IIPUHLIMAII TEPPUTO-
pUMATHHON IETOCTHOCTH BCeTna MpUHUMAJCS U
MPOBO3TJIalIaicd KaK OCHOBHOW MPUHIINIT MEXKIY-
HapOJHOTO IpaBay.'3
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IIPAKTHKA IT'OCYJJAPCTB

TenmeHLMsST MaJbIX HApOIOB, a TOYHee Hall-
MEHBIITHCTB, K CaMOOIIpeNeIeHINI0 HaYaIoCh MO
BO3IENCTBIEM MOl MPOBO3TJIAIIEHHBIX B Y CTaBe
OOH, B nepuop npeKkpaiieHns 1eicTsrs Bapias-
ckoro porosopa B KoHile 80-x u pacriaga CCCP B
Havane 90-x ronoB. B Te roabl HeMajlo HalMEHb-
IIWHCTB OBITA OXBayeHBI Mueeil HeOOXOIUMOCTI
obecIieyeHnsI IIpaB YeJloBeKa, a TeM CaMbIM CTalld
HCITIOIb30BaTh HEOOXOIUMOCTh 0OecTieueHus IIpaB
YesI0BeKa, BKITIoUas JINII, MpWHAJTeKaIINX K Halll-
OHAJIBHBIM MEHBLIIMHCTBAM MPUHIMAIIA CaMOOIIpe-
IleJieHNe B KauecTBe NaHalen. Torma ke MosBUINCh
Takue MOHITUS KaK OJHOCTOPOHHEe caMooIlpee-
JIeHVe WIA HaCUIbCTBEHHOE caMooIpeeneHue.

Kak ykassiBaeT I>x.Kpoydopn, u3z uncna Ho-
BBIX TOCyapcTB, 0bpa3oBaBiuxcs ¢ 1945 roga BHe
KOHTEKCTa JIeKOJIOHM3ALMU, TOJIbKO OIUH Caydaid
MOXKeT OBbITh K1acCUUIIMPOBAH KaK YCIEIIHOE O
HOCTOpOHHee oTneneHne - banrmaner. OmHAaKO TOT
JKe aBTOp yTBEP:KIaeT, YTO BOSHUKHOBeHMe baHra-
Ilelll BPsi JIM OBbLIO OJHOCTOPOHHUM, TaK Kak OOH
paccMaTpuBaja 3TOT CIIydail He ¢ TOUKHM 3PEHMUS
caMOOIIpenieIeHNs, a, CKopee, KaK pe3yJIbTaT CBep-
IIMBIIIErocs (haKTa B pe3yIbTaTe NHOCTPAHHOTO BOE-
HHOTO COJelCTBUS B 0COOBIX 00cTOSITENTLCTBAX. Bep-
XOBHBIN cyn Kananbl B dese no «Omadenenuio Keebe-
Kay TIOMUEPKHYJI, UTO «XOTsI OOJIBIIMHCTBO Hacee-
Husg KBebeka omnpeneneHHO 06J1agaeT MHOTMMU Xa-
pakTepuCcTUKaMM Haponaa», OHO, TeM He MeHee, He
MMOIITafaeT HY IT0M ONHY 13 KaTeTOpHii CyOBEKTOB
IpaBa Ha caMOOIIpeieJieHre TT0 MeXKIyHapOoIHOMY
IpaBy, U, TAKUM 00pa3oM, «IODKHO MCKATh IMyTU
IOCTUXKEHUSI caMOOIIpeieJIieHUs B paMKax CYIIeCT-
BYIOILIETO rocyapcraay. '

JpyruM mpuMepoM SIBJISIETCSl BbIBOI ApOuUT-
paxkHoi1 kKoMuccuu 1o KOrociaaBuu, KoTopasi B CBO-
eM 3akmoueHUn N4 «O MeXXIyHapOTHOM IIpHU3-
HaHuu EBponeiickum CooO0lecTBOM U €ro rocy-
nmapctBamu-wieHamu Conuanuctudyeckoin Pecrry06-
JIuku bocHum-I'epiieroBuHbI» naja SICHO IIOHSITh,
yto npusHaHue bocHuu u I'eplieroBUHbLI 3aBUCUT
OT COOTBETCTBYIOIIMX FapaHTUIA, KOTOPbIE MOTIJIN
OBI, BOBMOKHO, OBITH 0OecTIeueHbI IIOCPEICTBOM pe-
depeHIyMa ¢ ydacTueM BceX ee rpaxkmaH. Takum
obpa3omMm, ApbutpaxkHasi KOMUCCUST (PaKTUIeCKU
MIpHU3HAaJIa, 9TO IIpaBO Ha caMOOIIpeeicHe SIBIIS-
eTcd TIpaBOM He HapoJOB KaK TaKOBBIX, a IIPaBOM
HapoOOB, IIPOKMBAIOIINX B Ipenesiax onpeneineH-
HBIX TePPUTOPHUATIBLHBIX paMOK. DTOT moaxoH, 6bu1
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peaqn3oBaH Ha IIPAKTHUKE ITyTeM COCTOSIBIIIETOCS B
Bbocuum u I'epuerosune 29 deBpansg u 1 mapra
1992 roma pedepenmyma. HecMotps Ha 60MKOT pe-
depeHIyMa MHOTUMH cepbaMu, OONBITMHCTBO Ha-
cenenust bocHun u I'epiieroBMHBI IIPOroJI0COBANIO
3a CO3IaHNe He3aBUCHMOTO TOCyIapcTBa, UTO, B
CBOIO OYepelb, CITOCOOCTBOBAJIO €ro MPU3HAHUIO
rocymapcrBamu-uieHaMu EBporneiickoro Coobiie-
cTBa U MpuHATHIO B wWieHsl OOH. '

AdpukaHckast KOMUACCHS T10 ITpaBaM YeloBeKa
M HapOJIOB 3aHsUIa CXOXKYI0 IO3ULINIO B nene Hapoo-
HO20 KoHepecca Kamaneu npomue 3aupa, OTMETHB,
CpeIy IIpoYero, UTo «OcylecTBIeHne KaraHroii rmpa-
Ba Ha caMooIIpeieSieH e TOIKHO OBITh COBMECTUMO
C CYBEpEHUTETOM M TePPUTOPUATHHOM IIEJTOCTHOC-
ThI0 3aupar.!” EBporneiickuii ¢y 1o IpaBaM 4ejio-
BeKa TaKKe paccMaTpUBall paBa HAIIMEHbIIIMHCTBA
B TIpefesiax 0003HaYeHHBIX TEPPUTOPHATBHBIX PAaMOK.

B nene Ob6sedunennas Kommyrnucmuueckas
napmus Typuuu u opyeue npomueé Typyuu Cyn Hel-
BYCMBICIIEHHO 3asIBIJI, YTO IIpaBO Ha CaMOOIIpee-
JIEHNE TOKHO «OCYIIECTBISTLCS COBMECTHOY U TO-
CPENCTBOM «IeMOKPATUIECKOM PeCTPYKTYpPU3ALIII»
0e3 pazpylleHUs] TepPUTOPHUATHLHON IEeTOCTHOCTH
Typuumn. '

B nocnenHee BpeMsi 4acTo CChUIAIOTCS Ha IIPU-
MepBl IIPOBO3MIAIICHUS He3aBUCHUMOCTH BocTou-
Horo TuMopa B pe3yIbTaTe COCTOSIBIIIETOCS TaM pe-
depennyma, oanucaHus coriameHus B CymaHe
0 IIpeKpalleHNN KOHMINKTA, BKIIOYAIOIIEro JOTo-
BOPEHHOCTH O ITPOBEICHNM Ha OTHOU M3 YacTei
CTpaHbl BCEHApPOIHOTO TOJIOCOBAaHUS. YIIOMUHAS
9TH IIPUMEPBI, CTOPOHHUKH cenapatu3Mma B Haro-
HoM Kapabaxe cuMTaloT, 4TO «C rogaMu MexKIyHa-
POIHBIE COOBITUSI U MPOLIECCHl CaMOOIIpeIesIeHUS
B Pa3HBIX YTOJIKAX 3€MHOTO IIapa IMpUBeIn K QyH-
TaMeHTaJbHBIM COBUTAM B BOCIIPUSTHN MHPOBBIM
C000I11eCTBOM BOIIPOCOB, JIEXKAIIIUX B OCHOBE Kapa-
6axckoro KOHMINKTa, paBHO KaK U B IIpoliecce co-
Iep>kaHus reperosopos».'” Ha camom gmene, TOT
daxr, uro Hapoa Boctounoro Tumopa cremnan cBoii
BBIOOD B MOJIb3Y CO3TaHUS HE3aBUCUMOTI'0 TOCyIap-
CTBa HE paccMaTpUBAETCS MEKIYHapOIHBIM IIpa-
BOM Kak oTnejeHue ot MUunoHne3un. M3BecTHO, 4TO
BxoxneHue Bocrounoro Tumopa B coctaB MHmo-
He3un B 1976 Tomy B COOTBETCTBUM C MHIOHE3UMCKUM
3aKOHOIATeJbCTBOM HUKOT'Ia He IIPU3HABaJIOCh CO
croporsl I'A OOH, xoropast cuntana Boctounbrit
Tumop HecaMoyIpaBisIOLIecss TeppUTOPUEIA.
DTOT ero craTyc 6bUI NoATBepPKIeH MeskImyHapoI-
HBIM cynoM. IIpuMeHeHHe Ke IIpaBa Ha caMOO-

mmpenejeHne B OTHOIIEHUHN HeCcaMOYIIpaBisio-
LLIMXCSI TEPPUTOPUIL, TaKuX Kak BocTouHslii Tumop,
He BBI3bIBA€T HUKAKUX COMHEHUI: TOTOOHBIE TEP-
PUTOPUHN TONMANaIOT IO HeHCTBIE COOTBETCTBY-
OIINX MeXIYHApOIHBIX JOKYMEHTOB IO IEeKOJIO-
Huzauu. CooTBeTcTBeHHO, BocTouHkbI TuMop HU-
Korjaa He Obl1 yacThbio MHIoHe3nuu 1, Takum obpa-
30M, He MOT' OTIEIUTLCS OT Hee.

Yro kacaerca CynaHna, To 20 urons 2002 roga
Mexay npasuteabcTBoM CynaHa u HapomgHo-ocBo-
0omuTeNnbHBIM IBMKeHUEeM - Apmueit CynaHa ObLI
noanucad ITpoTOKOJ, KOTOPHI TIpeNCcTaBiIsieT Co-
6011 cornamieHre o IMMUPOKOM Habope MPUHIIUIIOB
yIIpaBlIeHUs], a TaKKe MPOoLeayp ISl IIepexoJHOTo
nepuopa. Yacteio IlpoTokona siBasiercss Cornaiie-
HHUEe CTOPOH O IIpaBe Ha caMOOIIpelIesIeHne IS
IOxxHoro CynaHa, KOTOpoe HOJIPKHO OBITh OCYIIEeC-
TBJIEHO MOCPEICTBOM IIPOBENEHNS ITI0 OKOHYAHUN
IIECTUJICTHETO MEePEXOTHOr0 Meproma BCeobIero
rojocoBaHng.”’ O4YeBUIHO, YTO B OTVIMYUE OT IIO-
MBITOK apMSIHCKO# CTOPOHBI JOKa3aTh 3aKOHHOCTh
ogHocTopoHHero otaeneHust Haropnoro Kapabaxa
oT A3zepbaiimkaHa, B OCHOBE ITOCTUTHYTHIX IIO pe-
3yJIbTaTaM IeperoBopoB B Mauakocce, Kenus, moro-
BOPEHHOCTE! JICKUT coTJlacue MpaBUTEIbCTBA
CynaHa Ha TIpoBeJieHHe B FOKHOI YacTu CTpaHbl pede-
peHIyMa IJId oTpefesieHnsI ero OymyImero craryca.

Ha cocrossmmxcs B 1999 rony neperoBopax B
Pamo0yiie, ®paHiuus, Mo yperyampoBaHUIO KOCOBC-
Koro kpmusnuca KoHTakTHas rpyImma, co3gaHHas B
1992 romy Ha Kondepenuuu no 6siBiueii FOrocna-
Buu u cocrosuasa n3 CIIA, Poccuu, Benukobpu-
TaHuu, Ppannum, Utanun u I'epmanuu, momneiTa-
JIach TONyYnTh cornmacue KOrocmaBmm Ha ompene-
JIeHUe TToIuTHUYecKoro craryca Kocoso mmyrem mpo-
BeleHNsI TaM B OymymieM pedepeHmyma. OmgHako
IOrocnasus oTBepriia 3To MpeIoKeHNe, B Pe3yiThb-
TaTe Yyero 13 3aKII0UNTEIbHOIO TEKCTa COTJIalleHUs
ToJIoXeHne o pedpepeHmyMe ObUI0 N3HITO. COBETOM
besonactHoctu OOH 10 utons 1999 ronma 6nu1a
MIPUHSTA Pe30JIOLHs, KOTopas, cpedu Ipoyero,
MONTBEpIMJIa CyBEPEHUTET U TEPPUTOPUATILHYIO 11e-
noctHocTh Coro3Hoit Pecnybnuku FOrocnasuw, a
TakxXKe, ¢ y4eTOM 3THUX IMPUHIIUIIOB, IIpeaocTaBlie-
HIe 3HAYUTETLHON CTETeHN caMOyIIpaBIeHUS ISt
KocoBo. TaknuM 00pa3omM, KaKuM ObI HU ObLI UCXO[,
MeperoBOPoOB IO OIMpeHeIeHUI0 OKOHYATEIbHOTO
cratyca KocoBo, cyliecTByiomas MOJIUTAKO-TIpa-
BoBas 0asza yperyaHpOBaHMS MCKIIOUaeT KaKyro-
MO0 BO3MOXKHOCTh CO3IaHUS MpelieieHTa Mpu3-
HaHWS JETUTUMHOCTY OTHOCTOPOHHETO OTIEIeHMS.

17



LOI&®O1O3MEHNLIT LOBIGHOIRNL TIH60XN, N2, 2008

DTO0T BBIBOJ KacaeTcss KocoBo mazke Iocie mpus-
HaHMS ero He3aKOHHOUW HEe3aBUCHUMOCTH CO CTO-
poHbl EBpocorosa u CIIIA.»

HecMoTps Ha cyIecTBYIOIIE pa3HOIIACHS B
OTHOLIEHWY 3HAUeHWs U MPUMEHEHMs IpaBa Ha
camoormnpenelieHre, BhITeKalolle, Kak MoKa3aHo
BBIIIIE, U3 IPOTUBOPEUYMBHIX IIOIXOI0OB rOCYIapCTB,
COBpeMeHHAasl KOHIIEIIIINS caMOOIMpeaeaeHus
OCHOBBIBA€TCS Ha OTUYETIMBOM pa3TpaHMUYCHUN
IIBYX €T0 acIleKTOB, a IMEHHO BHYTPEHHETO acIIeKTa,
COTJIaCHO KOTOPOMY BCe HapOIbl IMEIOT ITpaBo Oec-
MPETSITCTBEHHO OCYILIECTBIISATh CBOE SKOHOMUYEC-
KO€, COLIMaJIbHOE U KYJIbTYpHOE pa3BuTHe 06e3 BMe-
IIaTeIhCTBA M3BHE, M BHEIIIHETO acCIIeKTa, IIPeIIio-
JIarafoIiero, 4To Bce HapoIbl MMEIOT IIPaBO CBO-
601HO OMpeneasaTh CBOU MOJIUTUUYECKUIT CTaTyC U
CBOE MECTO B MeXXIyHapOIHOM COOOIIEeCTBEe Ha OC-
HOBE IPUHILIMIIA PAaBHOIIPABUS 1 C yUE€TOM IIpUMepa
OCBOOOXKIIEHNSI HAPOJOB OT KOJOHUAIM3MA, a TakKKe
3alpeleHns MoaBepraTh HapoIbl MHOCTPAHHOMY
MOpaboIIeHIIO, TOCIIOACTBY W SKCITIyaTaIldMN.

Ou4eBHIHO, YTO HAPOJbI, HAXOIANIMECS MO KO-
JIOHHAJIbHBIM T'OCIIOJICTBOM, 1 HAPO/IbI, IIOABEPrHYTHIE
HMHOCTPAHHOI BOCHHOM OKKYIIAIMHM, UMEIOT MPaBo HA
«BHEIIHEE» CaMOOIpeeieHrne, 0CHOBHBIM coJepIKa-
HHEeM KOTOPOro SIBJSIETCS ompeejieHHe IOJIUTHIEC-
KOro cTaTyca BCeil TeppuTOpHH MOCPeACTBOM (C03-
JaHUSI CyBEPEHHOT0 W He3aBHCHMOIO rocyJaapcTBa,
CBOOOHOr0 MPHCOEIMHEHHsI K He3aBUCHMOMY rocCy-
JapCTBY WM 00beIMHEHHsI ¢ HUM WM YCTAHOBJIEHHUS
JII000r0 JPYroro MoJUTHYECKOTO CTATYCa, CBOOOIHO
ompe/ieIeHHOr0 HapoJoM. B 5Toii CBSI31 He BhI3bIBAET
COMHEHUS pa3INdre MeXIy CEeIapaTUCTCKIM IBH-
JKeHHeM M HallMOHAJIbHO-OCBOOOAUTEIbHON BOI-
Hoii. ITo MmueHuro D.JIpBuga??, Torga Kak B OC€EI-
HeM ciIy4ae IpOTHBOOOPCTBYIOT KOJOHHAILHOE,
PACHUCTCKOE WM WHOCTPAHHOE IPAaBUTEIBLCTBO U
Hapo., Ybe TEPPUTOPUEU OHO YIIPABISIET U UYbe
MpaBo Ha camoorpeaeneHue 6nuto npusHaHo OOH,
B BOITHE 3a OTHeJIeHHe IPOTUBOCTOST APYT IPYTY
MIPaBUTEJIbCTBO TOI'O WJIM MHOTO rOCyIapcTBa, ¢ O1-
HOW CTOPOHBI, 1 C IPYTroi - HaceJeHNe YacTu Tep-
PUTOPHUHU 3TOTO TOCYIAapCTBA, KOTOPOE KeIaeT OT
Hero otaeauTbes. OmiMuue OT Hapona, KOTOpbId
BeIeT HAaIlMOHAIbLHO-OCBOOOIMTEIBHYIO BOWHY,
coctouT B ToM, yTo OOH He npusHaer 3a HaceJe-
HHeM, KeJIaloIIM OTIeINThCS, TIpaBa Ha IoJ00HOe
otneneHre. C yuyeToM BBIIIEU3IOKEHHOTO IOCIe-
Iylolllee pacCMOTPeHMe YAETUT 0coboe BHUMaHMe
deHOMeHyY OTHeIeHNS KaK IIpearnojaracMoMy cpe-
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JICTBY OCYIIECTBIICHUSI «BHECIITHETO» CaMOOIIpEIeIIe-
HHA 4aCTbIO HACCICHU A CYBEPEHHOT'O IrocyiapCrBa.

DPAKTOP HAIIUOHAJIBHOIO MEHBIIIUHCTBA:
CAMOOIIPEJEJEHUE HITH
TEPPUHTOPHAJIBHAA LIEJIOCTHOCThD

IMpuHOMIUaTbHBIE TPYIHOCTH BO3HUKAIOT B
CUTyalIUsIX, KOTAa TpymIia HalIMEHbIIMHCTBA 00pa-
LIAEeTCS K IIPaBy Ha CaMOOIIPeNeJIEHUE C LEIbIO Ol
HOCTOPOHHETO BbIXOJa U CO3JaHMsI Ha TpebyeMoi
TEepPPUTOPUU CBOETO COOCTBEHHOTO rocymapcrna. B
OTHOIIIEHWH BOIIpOCa OTAEJIEHUS YaCTU HaCeJIeHUS
rocyJapcTBa BHE KOHTEKCTa NEKOJOHMU3ALUU U3Y-
YEHUIO TOUIeXXAT ABE OCHOBHBIE CUTYallUM, & UMe-
HHO, KOTJa YWIeHbI TPYMITbl, KOMIIAKTHO MPOXKMBAIO-
LLIEW B TIpeesiax TEpPPUTOPUN CYBEPEHHOTO TOCy Iap-
CTBa, YTBEPKIAIOT, YTO 3TO TOCYAAPCTBO HE UMEET
MpaBUTENbCTBA, MPENCTABIAIONIEr0 0€3 KaKoro-
J1b0 pa3auyus Bech Hapo, NMpUHAIEXKAIIUuid K
JMIaHHOU TEPPUTOPUM, M KOTda Ta WU UHas TPyI-
Ma, KOMOAKTHO MPOXKMBAIOIIasl B OINpeaeIeHHOM
reorparyeckoM pailoHe WM aHKJIaBe B paMKax
rocygapcTBa, OOJbIIMHCTBO HACEJIEHUSI KOTOPOTO
MPUHAJIEXKUT K IPYTOii STHUUECKOI TpyIIIie, yTBep-
>KIAET, 4YTO OHA MpPeAcTaBisieT coO0 He HalIMEHb-
IIMHCTBO, a HApoJ U TpebyeT caMoomnpeneaeHus:
MyTeM OTIEeJIeHUSI WU U3MeHeHus TpaHul. YTto
KacaeTcs MepBOM CUTyalluU, TO, KAK OTMEUYaIOCh
BbIllI€, TIPOTUBOPEYNBOE MOJIOKEHUE O «IIPEeACTa-
BUTEJIbHOM IIpaBUTENIbCTBEY U3 JleKnapaliuuy o mpu-
HIIUIIaX MeXIyHapOmHOTo IpaBa U BeHckoii mek-
JIapalluy U IIPOrpaMMBbl IEMCTBUM HE CO3IAaeT NOC-
TaTOYHOU MPaBOBOI OCHOBBI i1 0OOCHOBAHUSI
OJHOCTOPOHHETrO OTAEEHUS KaK IOITyCTUMOTO Cpe-
JICTBA OCYIIIECTBJIEHUSI ITpaBa Ha CaMOOMpPeeIeHNUS.
K Tomy Xe, eciiu KICXOOUTh U3 MEPETOBOPHOIO MPO-
lieccca M MpaKTUKU TOCYIapCTB, 3TO IMOJOXEHUE
HE MMEET POBHBIM CUETOM HMKAKOI'O OTHOIIEHMSI
K HalIMEHbIIMHCTBAM.

Bropas ke cutyaiusi BbI3bIBae€T HEOOXOIMMOCTD
CPaBHUTEJIIBHOIO aHAIM3a MpaB HAIIMEHbIIMHCTB 1
MpaBa HAPOJOB HA CaMOOMpeeeHne, a TAKXKe Bbl-
paboTKM Mmoaxona K TE3UCY O TOM, UYTO OTIeIeHue
HE MPOTUBOPEUMUT MEXIYHAPOOHOMY IIpaBy, TaK
KaK MPUHLIMIT TEPPUTOPUATILHON LIEJIOCTHOCTU TO-
CyIapCTB SIBJISIETCS MEKTOCYIAPCTBEHHBIM 1 He IPU-
MeHsIeTCS K OTHOLIEHHSIM MeXK/Ty TOCYIapCTBOM M €ro
COOCTBEHHBIM HaceJieHHeM. BaskHO OTMETHTB, UTO
BBUOY OTCYTCTBUS OOIIETIPUHATHIX OMpeaeseHui
MOHSATUIA «<HAPOJ» U «HALIMEHBIIIMHCTBOY» rOCyap-
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CTBa TIpY pa3paboTKe MeXKIYHAPOIHBIX MHCTPYMEH-
TOB, COJEPXKAIIX CChUIKU Ha 3TH IOHSTHUS, UCXO-
IVJIN U3 UX Pa3IMIHOTO TOJIKOBAaHUS, IIpeIOIIpee-
JISIBIIIETOCS] BO MHOTHX CIIyJasiX BIMSTHIEM N3MEHSI-
FOIIUXCST TTOJIMTUYECKUX U MIEOJIOTUYECKNX 00c-
TOSITEILCTB U IIeNIeld, a TAKoKe KOHCTUTYITMOHHBIM
CTaTyCOM HapOIOB M HAIIMEHBIITMHCTB B 9TUX rOCY-
napcrBax. OnmHaKO naxke B TeX HEMHOI'MX rocynap-
CTBax, B YbMX KOHCTUTYIIHSIX TOIYCKAJIOCh OTIeIe-
HHe, CO BpeMeHeM IPUIILIN K HeOOXOTUMOCTH 3aKO0-
HOZaTeJIbHO Je3aBypoBaTh WIN JaxKe IMOJTHOCThIO
HCKITIOUNTH TIOLOOHYIO ITEPCIIEKTUBY>:. BBy TOTO,
yTO MeXIyHapOIHBIN ITAKT O TPakTaHCKUX 1 ITOJTH-
TUYECKUX IpaBax 1966 romgy comepsKuT CChIIKY Kak
Ha «HapOoIbl», TAK M Ha «<HAIIMEHBIIIMHCTBAy, KoMu-
teTr OOH no npaBam yenoBeka B MpUHATOM B 1994
romy 3aMe4aHuu ob1ero mopsiaka Ne 23 o603HaumI
YeTKOE pa3rpaHNIeHIEe MEKIY IIpaBOM HapOIOB Ha
caMooIIpeie/ieHre W TIpaBaMM JINI, TIprHaIIexKa-
IIMX K HalIMeHbIIMHCTBaM. KOMUTET, B YaCTHOCTH,
00paTwi1 BHUMaHIE Ha TO, UYTO «B HEKOTOPHIX CO00-
IIEeHNSX, TIpeIcTaBIeHHbIX KoMUTeTy B COOTBETC-
TBUM ¢ PaKyIbTAaTUBHBIM IIPOTOKOJIOM, IIPaBo, 3aK-
peIUieHHOe B cTaThe 27, CMEIINBAIOCh C IIPAaBOM
HapoI0B Ha caMOOTIpeieieHIIe, ITPOBO3TIAIIEHHBIM
B cratbe 1 IlakTa. B cBsi3u ¢ atum KomuteT mon-
yepKHYJ, 4To B [lakTe MpOBOIUTCS pa3iddue
MeXIy IIpaBOM HapoIOB Ha caMOOIIpelesieHre U
paBaMM, TIpeayCMOTpeHHbBIMU B cTaThe 27. [TepBoe
SIBJISIETCSI TIPaBOM, IIPMHAICKAIIIIM HapoiaM, N
paccMmaTpuBaeTcs B OTAedbHON 4yacTu (4acTb I)
ITakTa. CamoomnpenejaeHe He OTHOCUTCS K YUCITY
mpas, 3aKpeIieHHbIX B PaKkyIbTaTUBHOM IIPO-
Tokojie. CtaThsl 27, KOoTopas Kacaercsl IpaB WH-
IUBUIOB KaK TaKOBBIX, HAIIPOTHB, BKJIIOUEHA I10O-
IOOHO BCeM IPYTMM CTaTbsIM, UMEIOIIAM OTHO-
1IeHWe K JIUYHBIM IIpaBaM UHIWBUIOB, B YacTh 111
ITakTa 1 mogmamaeT mox nelicTBue PakynbTaTUB-
HOTO IIPOTOKOJIAy. 2

AHaJOTMYHBINA ITOIXOI BEIIEPKUBAETCSI U B
IPYTUX MEeXIYHAPOIHBIX TOKYMEHTaX, B KOTOPBIX
BOIIPOC O pasTpaHMUYCHMHN MEXIY IpaBaMu JIHII,
MpWHAUIEKAIINX K HAIIMEHBIIIMHCTBAM, 1 IIPaBOM
HapolloB Ha caMooIpeneeHe HaXOIUT CBoe pa3-
BUTHE B 60JIee yeTKoM 0003HaueHUU TpeboBaHUS
HETIPUKOC-HOBEHHOCTH TEPPUTOPHUATHHEIX paMOK
rocyaapcTBa Mpy OCYILECTBICHUM MpaB HalIMEHb-
muHcTB. Tak, B mpuHsaToi B 1992 ronmy B pamkax
OOH Jlexnapaiys o mpaBax JIML, TpHUHAIIEXKAIIIX
K HaIlMOHAJIbHBIM WM 3THUYECKUM, PETUTMO3HBIM
¥ SI3BIKOBBIM HaIIMEHBIIMHCTBAM 3aKpeIliseTcs,

4To «HMYTO B Jlekiapaluu He MOXeT ObITb UCTO-
JIKOBAHO KakK IOITycKatrolllee Kakyto Obl TO HU ObIIIO
IeITeIbHOCTD, IIPOTUBOPEYAIIYIO 1IeAsIM U TPUH-
nunaM Opranuzauuu O6benuHeHHBIX Hamuii,
BKJItOYasl IMPUHIUILI yBasKeHUsI CYBepeHHOTO pa-
BEHCTBA, TEPPUTOPHATHHON IEIOCTHOCTH U TIOJIH-
TAYECKOU HE3aBUCUMOCTHU TOCYIapCcTBy.>> DTOT 01
HO3HAYHBII BHIBOJ, HAXOIUT CBOE OTpakeHUEe TaKKe
B obuieii pekomeHmaumm No XXI (48) Komurera
OOH no nukBugaluy pacoBOil TUCKpUMUHALIWU,
KOTOpPBIN HEeIBYCMBICIIEHHO 3asiBUJ, UTO «MEXXIY-
HapoIHOE MpaBoO He IMPU3HAET MpaBa HapoIdOB Ha
OJHOCTOPOHHEE OTAeJeHHEe OT TOrO0 WIM WHOTrO
rocymap-cTBa».%

CxoxKue ToI0KeHNS BKITIOYeHBI TaKKe B TIpH-
HSITBIE COOTBETCTBEHHO B 1994 1 1995 rogax Konse-
Huuto CHI' 06 obecnieyeHuur IpaB Jull, TPUHAI-
JIeXKaIIUX K HallMOHAJIbHBIM MeHBIIIMHCTBAM, 1 Pa-
MouYHy10 KoHBeHIMI0 CoBeTta EBpomnbl o 3amure
HalMOHAJIbHBIX MEHBIIMHCTB.?

Tak, cortacHO ITepBOMY MHCTPYMEHTY, HA OJTHO
n3 obs3arenbcTB Horosapuparouuxcs CTOpoOH,
BBITEKaAIOIIUX M3 HacTosueil KoHBeHIIMM, He
MOXKET OBITh MCTOJIKOBAHO KaK OCHOBaHWE IJIs
KaKou-Tnb0 mesiTeIbHOCTU WU JEWCTBUMA, MPOTU-
Bopeualux ob1enpu3HaHHbIM IIPUHLIUIIAM U HOP-
MaM MeXXIyHapOoIHOTO IpaBa, BKIII0Yast TPUHIIATILI
YBaxKeHUS CyBEPEHHOTO paBEeHCTBA, TEPPUTOPHAIIb-
HOM 11eJIOCTHOCTH U TIOJMTUYECKOM He3aBUCUMOCTU
TOCyIapCTB.

Bo BTOpOM HOKYMeHTE MOIUEepKUBAETCS, YTO
HUYTO B HAaCTOSILEe pamouyHoii KoHBeHLIMM He MO-
KeT OBITh MCTONKOBAHO KaK IMoApa3yMeBalollee
Jr060€e MpaBo 3aHUMAThCS J000M AesATeTbHOCTHIO
WA COBeplIaTh JIIOOble OECTBUS, KOTOphIE IIPO-
TUBOPEYAT OCHOBOIOJIATalOIIM MPUHIIATIAM MeK-
IyHApOIHOTO TpaBa, B YaCTHOCTH IIPUHIIMIIAM CyBe-
PEHHOT0 paBeHCTBA, TEPPUTOPUATILHOM LIEOCTHO-
CTH ¥ TIOJUTUYECKON HE3aBUCUMOCTH TOCYIApCTB.
HHTepecHo, yTo B KOMMeHTapuu CoBeta EBpormbl
K TOJIOKeHNI0 PaMOYHOI KOHBEHIIMH, B KOTOPOM
COIEPXUTCS CChIIKA Ha OIpelelieHHble 00s3a-
TeJIbCTBA HALIMEHBLIMHCTB, 0OpalllaeTcsl BHUMaHue,
npexe Bcero, Ha CUTyalluH, IIpU KOTOPHIX JMIIA,
MpUHamIIeXalie K HaUOHAJIbHBIM MEHbBIINHC-
TBaM, SIBJISIOTCS HaIIMEHBIIMHCTBOM B paMKax
BCEro rocyIapcTBa, HO COCTaBJISIOT OOJBIINHCTBO
B TIpeleiax OIpeneleHHOTO PermoHa 3TOr0 Tocy-
JapcTBa.

B cooTBeTcTBYIOIIMX MEXIyHApOIHbLIX MHCT-
PYMEHTAX I10J] CJIOBOM «HapOIy MIPUMEHUTETHHO K
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npaBy Ha caMOOIIpeleIeHne UMEETCS B BUIY
«IIeMOC», a He OTHeJIbHbIE «3THOCHI». B TO XXe BpeMs,
6bL10 OB HEBEPHO YTBEPXKIATh, KaK 3TO MHOT A Je-
JlaeTcsl, YTO HAallMEeHBbIIMHCTBA He 00JamaloT
IpaBoM Ha camoorpeneieHue. IlpaBuibHee ObLTO
ObI CKa3aTb, YTO OHM MOIYT OCYHIECT-BJISITh IPABO
Ha caMoomnpeJejieHHe BMeCTe ¢ OCTAJbHBIM Ha-
ceJIeHHEeM JIAHHOT0 FOCYIapCTBa, KaK YaCTh 3TOTr0 Ha-
ceJIeHHs.

CoBpeMeHHOe MeXXITyHapoIHOe IpaBo obecrie-
YMBAET HALIMEHBIIMHCTBAM IIUPOKYIO 3aIUTY WX
KyJAbTYpbl, HO HE TapaHTUPYET KaKUX-INOO KOHK-
PETHBIX TEPPUTOPUAIBHBIX MpaB. Takum obpazom,
OIJHOCTOPOHHEE OTAEJIEHWE HEe UMEET HUYEro 00-
1IerTo ¢ MpaBOM Ha caMooIlpenesneHue, chepa u
Ipenenabl IPUMEHEHNS KOTOPOTO YETKO OTOBOPEHBI
B MEXXIYHapOIHOM IIpaBe. B To ke BpeMs BbLIBU-
raloTCsl apryMeHThI B MOJIb3y TOTO, YTO OTHEJIECHUE
HE 3aIpeIaeTcsd MeX1yHapOIHbIM IPaBOM, TaK KaK
MPUHLUI TEPPUTOPUAILHOM 1IEJIOCTHOCTU TOCY-
TIapCTB SIBJISIETCS] MEXKTOCYIapCTBEHHBIM 1 HE MPU-
MEHSIETCS K OTHOIIEHUSM MEXIy TOCYyIapCTBOM U
€ro COOCTBEHHBIM HaCeJICHUEM.

OnHako, Kak pasbsacHsaeT Ix.Kpoydopn,?
MEXIyHapOIHO-IPABOBOU MPUHIUAII TEPPUTOPU-
JbHOM 1IEJIOCTHOCTU HE MOPOXKIAET 00sI13aTENbCTB
OTHEJNSIIOIIENCS TPYIIIIbLI HE MOTOMY, YTO MEXMIY-
HapOIIHOE MPAaBO B KAKOMTO CMBICJIE pa3pelaeT OT-
NieJIeHWe, a BBUIY TOTO, UTO OTIEJIeHUE MOAIanaeT
Mo AefCTBUE HALIMOHAJIBHOW IOPUCIUKIIUUA COOT-
BETCTBYIOIIIETO FOCY1apCTBa, KOTOPOE MPABOMOYHO
MIPOTUBOCTOSTh YIPO3€ CBOEH TEPPUTOPUATbHOM
LIEJIOCTHOCTU. B 3T0i CBSI3M HampallluBaeTcsl ove-
BUIHBINA BBIBOI O TOM, UTO, HApSOy C OTHEICHUEM,
MEXIYHapOJIHOE MpaBo HE 3allpellaeT TakxKe IMo-
NaBJIeHUE MPaBUTEIbCTBOM COOTBETCTBYIOIIETO T'O-
CyJIapcTBa JI0ObIX MOMBITOK MOJ00HOTO OTHEIEHUSI.
Ecnu e rocynapcTBo He Bo3pakaeT IIPOTUB OTIie-
JICHUSI, HUYETO He MPemnsTCTBYET ISl MPUHSATUS
ero pe3yabTaToB ApYrumu rocymapcrsamu. Ilpo-
BO3IJIallleHHe B pe3yJibTaTe OJHOCTOPOHHErO OTJie-
JIEHHS1 TOT0 WA HHOTO 00pa30BaHMs, IPeTEHIYIONIEr 0
HAa MeXXJYHapoJHOe NMPHU3HAHWE, BHIHOCHT Ha
NOBECTKY JHSA BOIPOC COO0JI0AeHHS UM (haKTHIECKHX
M NMPaBOBBIX KPUTepHEB rocyaapcTeeHHoctu. Heoo-
XOOWMO OTMETHUTh, UTO MEXIYHAPOIHOE MTPAaBO HE
OymeT ocTaBaThCs HEUTpaJIbHBIM, €CJIM ITpHobpeTe-
HU€ TEPPUTOPUM MPU IOMbITKE OTAEIEeHUS ObLIO
IOCTUTHYTO HepaBOMEepHbIMU AelcTBUsIMU. Tak,
OIIHUM W3 TIOCJIEICTBUN MOOOOHBIX OENCTBUI MO-
KET ObITh 0TKa3 B MMPU3HAHUHU, TaXKe €CIU MPETEH-
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Iyrolllee Ha TIpU3HaHWE 0Opa3oBaHMWE OTBEYAET
dopMaNbHBIM KPUTEPUSIM T'OCYIapCTBEHHOCTH.
CornacHo pa3bsicHeHnIo BepxoBHoro cyma KaHamer,
«OJTHUM W3 TIPABOBEIX HOPM, KOTOpPBIE MOTYT OBITh
MIPUHSTHI TOCYIapCTBaMU IPU BBIHECEHUM pellle-
HUSI O NIPU3HAHUN WIA BO3IEep>KaHWM OT IIpH3Ha-
HIST 00pa30BaHHBIX TOCYTAPCTB, SIBIISICTCS JIETUTIM-
HOCTb Mpollecca OCyIIeCTBIeHUST (paKTUIECKOTO
oTneaeHus».?’

KiroueBoit pakTop B 3TOM ciyyae OymeT 3ak-
JIIOYaThCsl B TOM, UTO IIPOIIECC CO3IaHUSI TOTOOHBIX
00pa3oBaHUIl OOBIYHO SABISETCS HEKOHCTHUTYIIH-
OHHBIM M YacTO COIPOBOKIAETCS HapylIeHHEeM
OCHOBHBIX IIpe AN CaHuil MeXXIyHAPOIHOTO IIpaBa,
B TOM YICJIe €r0 MMIIePaTUBHBIX HOPM, B YaCTHOCTH,
HaJlaraloIINX 3aIlpeT Ha arpeccHio, TeppUTOPHaIh-
HbI€ 3aXBaThl, a TAKXK€ PACOBYIO TUCKPUMMUHALINIO
1 amapTenm.

KpoMme 3T0T0, 4acTO BHICKA3BIBAETCS MHEHIE
B OTHOILIEHUU TOTO, YTO Hapsiay ¢ Haubosee Iu-
POKO pacIpocTpaHeHHON (DOPMYIMPOBKOI ToCy-
JIapCTBEHHOCTH, 3aj10xkeHHoI B KoHBeHLIMU MoH-
TEBUIIEO O MpaBax U 00s3aTeIbCTBAX rOCYIapCTB,
IIPpaBO Ha CaMOOIIpeIe/IeHre IPHU OIIpeaeIeHHBIX
00CTOSTEThCTBAX TAKKe MOKET PacCMaTpUBAThCS
B KQUeCTBE MOIMOJHUTEIbHOTO KPUTEPUS WX Tpebo-
BaHMA rocygapcTBeHHOCTH.® O60CHOBAHHOCTD
TAHHOTO ITOJX0da HaXOOUT ITOATBEPKICHIE B ME3K-
TyHapOIHOM IpaKTUKe, COTJIaCHO KOTOPOii co3Ma-
HHOe 0e3 MODKHOM HAapOTHON MOmIep>KKu obpa-
30BaHNe IBISETCS allpHOPH HE3aKOHHBIM U HE MO-
JKeT CUMTAThCS TOCYTapCTBOM. DTO IOHUMAaHME BhI-
TeKaeT, B YaCTHOCTH, M3 ITOOXOHa B OTHOIIECHUU
IOxnoit Poge3nn n KOxxnoit Adpuku. Tak, B nep-
BoM ciayuyae, OOH ocynuna npoBo3srialieHue He3a-
BHCUMOCTH peXX1Ma HaIIMEHbIIMHCTBA 1 IIPU3Bajia
«BCe TOCYIapCTBa He MMpU3HaBaTh HUKaKOi (hOpMEI
He3aBucuMmocTu B FOxxHolt Ponesuu 6e3 mpenpa-
PUTEIHHOTO CO3ITAaHMS MPABUTEIBCTBA Ha OCHOBE
MIpaBJieHNST OOJIBIITMHCTBA B COOTBETCTBUM C PE30-
mouneit 1514 (XV) 'enepanbHoil Accambieny. Bo
BTOopoM ciydae, OOH npusHana co3manue 6aHTyC-
TaHOB IPOTUBOPEYAIIM IPaBy Ha CaMOOIIpeeIIe-
Hue. UHBIMM ClI0BaMM, OCHOBHOW MPUYMHON MpU-
3HAaHUS HE3aKOHHOCTU CO3TaHUS YIIOMSHYTBIX 00-
pa30BaHU OBIIO YCTaHOBIIEHHWE peXXMMa MeHb-
IIMHCTBA B HapyllIeHKUE ITpaBa Ha caMOooIIpeeieHIe
BCEro HaceJIeHMUS.

Kak otMmeuanoch BhIlIle, Mpru3HaHne bocHm n
I'epuieroBuHbI OBUIO TaKxKe OOYCIIOBIEHO MOIIEpsK-
KO He3aBUCHMMOCTH OOJIBIIIMHCTBOM €€ HaceJIeHUSI.
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Takum 00pa3oM, MPaKTHKA rocyaapcTB OIHO-
3HAYHO BBICKA3bIBAETCS B M0OJIb3Y TOT0, YTO TEOPHS,
COTJIACHO KOTOPOii 0TJejleHHe He peryJupyercs
MEIKIYHAPOHbIM NPABOM, He CO3JaeT KAKHX-JIH00
YCJIOBHIA JIS JIETUTUMALIAH OT/eJIEHHS, eCJIU JaXKe B
€ro OCHOBE JIEJKHT BOJISI OOJILIIMHCTBA HACEJIEHHUS
oTAesIomerocss oopasosanus. JJaHHEBINA TOIXOT
HaxXOIUT CBO€ MOATBEP:KIEeHNE TaKKe B HaAYYHOI
ymtepatype. Tak, FO.A. PemreroB B pazpaboTaHHOM
nM npoekTe KOHBEHIIMN O TIpaBe HapoOIOB Ha ca-
MooTpeeaeHe BbICKa3bIBal UAEI0 O TOM, UTO TOCY-
IIapCTBO, CO3MaHHOE B HapyIlleHNe TIPUHIIUIIA paB-
HOIIpaBUs U CaMOOIIpeeJIeHUsI HapOoJa0B, He HOJ-
JKHO TIpU3HABaThCI B KauecTBe CyObeKTa MeEsKIy-
HapomHOro mpasa.”!

Ha onnoit 13 koHdepeHI TPpOXOIUBIIEH B
Poccun B 2000rony non arupoit CHI™ eme B 2002
rony, ObUIO OTKPOBEHHO 3asBJIEHO, YTO COBpeMe-
HHOEe MEXIYHapOITHOE IpaBo He CaHKIIMOHMPYET
M He TMOoolIpseT Kakue-mubo meiicTBUSI, KOTOPbIe
Bear OBl K pacwWICHEHMIO W K YaCTUYHOMY WIHM K
MOJIHOMY HapylIeHUIO TeppUTOPUAIBHOMN Len0c-
THOCTH WJIM TTOIMTUYECKOTO € IMHCTBA TOCY1apCTBa,
T.K. HallMOHAJIbHbIE, DTHUUECKHE, SI3BLIKOBLIE U
peNNTHO3HEIe HAIIMEHBIITMHCTBA He MMEIOT IIpaBa
Ha oTnejeHue.>

s ToHMMaHUS TMPUHIIMIIA caMOOIpele-
JIEHUS TIPEICTABISIOTCS BaXKHBIMY BBIBOIBI, K KO-
TOPBIM MpPHILIET B CBOEM UCCIEIOBAHIM, TTOCBSIIIE-
HHOM MeHbIIMHCTBaM, wieH [Togkomuccum OOH
M0 TIpeAyIPEXICHUIO TUCKPUMIUHAIINN 1 3aIlATe
HalMeHbIIMHCTB A. Ditne®. OH yTBepXKIaeT, 4yTo
MpaBoO Ha caMOOIIpeeIeHre UMEIOT HapOIbl, IIPO-
JKUBAOIIMe B KOJJOHUATLHBIX TEPPUTOPHUSIX, HaX0-
ISIIIUXCS 3a MpenjiaMu EBporbl, B OTHOIIIEHUN KO-
TOPBIX OBUT YCTaHOBJIEH KOJOHMAJbHBINM WIN aHa-
JIOTUYHBIA KOHTPOJIb €BPONENCKUMHU rocynapc-
TBaMU WM rOCyJapCTBaMMU, BIIOCIEICTBUM 3acesie-
HHBIMU BBIXoa11aMu 13 EBporibl. [TombITKI UCTTOND-
30BaTh ITOHATHE KOJIOHWAIN3Ma B IPYTMX CUTYya-
LUSIX YCIIOXHSIIOT TaHHYIO MpobieMy U UX He clie-
IIyeT pacCMaTpuBaTh B paMKaxX ITOHATUS «IeKOJIO-
Hu3amys». Jlaree OH TOBOPUT O TOM, UTO IIpaBO Ha
camMooInpeneaeHue IpUHAIJIeXXUT HapoJaM, Ipo-
KUBAOIINM Ha TEPPUTOPUSIX, OKKYIHMPOBAHHBIX
WIM aHHEKCUPOBAHHBIX ITOCIIe TIPUHATHS Y cTaBa
OOH B 1945 romy.**

ITo ero MHEHNMIO, IPABO HA BHIXO MIMEIOT YWIECHDI
thenepanuii, eciid B ©X KOHCTUTYIMSX 3TO MPABO 3aK-
pemieno. OTHOBpEMEHHO OH ITOJYEPKUBAET, UTO:
«B Takux cuTyanugx mpaBo Ha caMOOIIpenesieHre,

OCHOBaHHO€ Ha MpUHIUIME TO0OPOBOJILHOIO 00be-
IVHEHUS], IPUMEHMMO TOJIBKO K COIO3HBIM pecITyd-
JIMKaM, a He K 6ojiee MeakuM o6pa3oBaHUSIM, KO-
TOpPbIE MOIJIM UMETh Pa3JINYHbIE PEKMMbI aBTOHO-
MUM MPU CYLIECTBOBABILIEM paHee MOPSIIKE.

«B ocTanbHBIX cIy4yasix BOIIpoc 06 OMHOCTOPO-
HHEM IIpaBe Ha CaMOOIIpeieJIeHIE SBIIsIeTCS KpaliHe
COMHUTEIbHBIM. DTO TPaBO SBJSIETCS BTOPOCTE-
NeHHBIM II0 CPAaBHEHUIO C OCHOBOIOJArarmllnuM
NPUAHLIUTIOM TEPPUTOPUATBHON LETOCTHOCTU TP
YCJIOBUM, UTO TOCYIapCTBO COOMIOOaeT HMPUHIIUIL
paBHOIIpaBUSI U caMOOIIpenesieHUs HapoIdoB U
MMEET MPaBUTEIBCTBO, B COCTaB KOTOPOTO BXOIST
MpeacTaBUTENIM BCero HacejeHus, 6e3 KaKUX-T10o
pa3aydyuuii 110 OPpU3HAKY Pachbl, BEPOUCIIOBEIAHUS
win 1uBera Koxu. CienyeT IIOMHUTH O TOM, 4TO
OCHOBa PUHIIUIIA CAMOOIIpeIeIeHNUS 3aKI0YAeTCS
B IIpaBe HAceJeHUs Ha yJyacTHe B YIIpaBJIeHUU rocy-
IapCTBOM Kak obpazoBaHueM. Korma rpaBuTesbe-
TBO HE CO31aeT BOBMOXHOCTEM 1151 y4acTHS B 3TOM
mpoliecce BCeX CJI0eB HaceJIeHUs U BCeX HapoJoB,
TO BOIPOC O TIPaBe Ha CaMOOIIPEIeIeHNE Pa3IMIHbIX
IPYIII HaCeJIeHUS CTAHOBUTCS 60JIee HACYILIHBIM» >,

A. Diine cuuTaeT, UTO «CAeayeT yaelsiTh BHU-
MaHMe He TOJIBKO ITOJIMTUKE TOMUHUPYIOILIEro 00JIb-
IIIMHCTBA HaceJeHUs WM TOCy1apcTBa, HO U IOJIU-
TUKE I'pyNIl HalMeHbIIMHCTB. HekoTophie U3 HUX
SIBJISIFOTCS TAKWUMU K€ SIPbIMA CTOPOHHUKAMM 3THU-
YeCKOro HallMOHAJIM3Ma, €C/IM ellle He B OoJbleit
CTeleH!U, yeM OOJIIIMHCTBO HaceJIeHUsI TOro ToCy-
JIapcTBa, B KOTOPOM OHU IpoxkuBawT. Eciu oHu
MOPOBOIST IOJUTUKY STHUYECKOT0 HallMOHAIN3Ma,
TO OHHU, CKOpee Bcero, OynyT TpeboBaTb caMOOIIpe-
IeJAeHNs 1 IIpU 3TOM OPOBOJINTH TaK Ha3bIBaeMYIO
«IUCTKY», N306aBIISISICh OT TpencTaBUTeel IpYrux
STHUYECKUX T'PYIII, IIPOXKMUBAIOIIMX B UX PETOHE,
B LIEJISIX TOCTUXKEHUS «UYUCTOrO» 3THUYECKOTO
COCTaBa, W OHU MOTYT CTPEMUTHCS K IEPECMOTPY
rpaHMll, ¢ TeM 4TOObl MPUCOEIUHUTHLCS K COCell-
HeMY ToCyIapCTBY, O0JBILIMHCTBO HACEIEHUS KOTO-
pOTro IIPUHAIEKUT K TOM K€ CaMOl STHUYECKOM
rpynrey. M nanee: «<HaxoxXXaeHe KOHCTPYKTUBHBIX
pEIIeHNII 3aBUCUT OT BCEX BOBJIECUEHHBIX CTOPOH.
BecbMa pacrpocTpaHeHHBIM SIBJISIETCS OLIMOOYHOE
MHEHME O TOM, YTO BMHA 3a CYIIEeCTBYIOIIE CUTYa-
LIUU JIEKUT JUIIb Ha MPaBUTEIbCTBAX WU 0OJb-
IIIMHCTBE HACEJIeHUs W 4TO yCUJIWS K adanTalydu
IOJIKHBI MpUIaraThbCsl TOJIbKO C 3TOM CTOPOHBL.
OnHaKo Jaxe Ipy MTOBEPXHOCTHOM pacCMOTPEHUN
HBIHEIIHETO MOJIOXKEHHUSI B MUPE MOXHO 3aMETUTh
CyLlleCTBOBaHNUE psiJa HAalIMEHbIINHCTB, KOTOpbIE
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MIPOBOIIT KpaliHe MPOBOKAIIMOHHYIO W HAaCWIbC-
TBeHHYIO TOJUTUKY. [Topoii oHU HenarT CTaBKY
Ha TO, UYTO B Xy/IIIeM CIIydae, eCIM X IIPOBOKAIIN-
OHHEIE IEeMCTBUS IIPUBEAYT K KPYITHOMACIITaOHOMY
BOCHHOMY KOHMJIUKTY ¢ OOJbLIMHCTBOM Haceje-
HUSI, YIPOKAIOIIEMYy CaMOil OCHOBE MX CYIIECTBO-
BaHUs, M Ha ITOMOIIb NPUIET KaKas-Tnbo BHEI-
HSS cuiia, OyIb TO «MaTepUHCKasl CTpaHa» W
Kakoe-In0o apyroe BHelllHee obpa3oBaHue. Takast
MOJINTUKA SIBJISIETCS OIMAaCHOM» S,

TakuMm obpazom, IpeacTaBIsIeTCs, YTO BOIIPOC
00 OTHeJIeHUHM MOKET OBITh IOCTaBJIeH TOJIBKO
TOraa, Koraa rocyaapcTBo He coOItonaeT MPUHIIUIT
PaBHOMpPABUS U CaMOOMpeNeJeHUs] HapoloB U
KOTZla COOTBETCTBYIOIIEMY Hapody He IIpemocTaB-
JISIETCST BO3MOXKHOCTH IIJIST YIACTHUSI B YIIPaBICHUHN
STHUM I'OCy1apCTBOM.

C 0HOIi CTOPOHEBI, 0XKECTOYEHHOCTD, BRICOKUIA
YPOBEHb HACWIINS 1 OOJIbIIOE KOJIMYECTBO OeKeH-
1IeB, OTJIMYAIOIIMe STHUYECKHEe KOHMIMKTHI, Tpe-
oytoT or OOH pemmTenbHBIX Mep MO X pa3pelle-
HUIO, C OPYTrOif CTOPOHBI, TPYIHOCTHA B JOCTIIKeE-
HUU comIacusl MeXIy KOHGMIUKTYIOIMMNMU CTOPO-
HaMU, OTCYTCTBHE YCTOMYMBBIX COTIAIIEHUI 1 BBI-
COKMIi1 puck njis1 BoeHHoro nepcoHana OOH (puck
MPEeBPaTUTHCS U3 MUPOTBOPIIEB B 3aJI0KHUKOB, KaK
3T0 O0bUIO B OBIBIIEl KOrocimaBmm) mMpUBOIAT K
BBIBOJIYy O HEOOXOAMMOCTH 00jiee OCTOPOKHOTO U
TIIATEJbHOTO MOAXoda MpU BbIpaboOTKe MaHIaTa
momo0HBIX omepanuii. 1 B mepByio odepens, 3TO
KacaeTcsl KOHLIENTYaJbHOIro Noaxoaa.

Hackonbko MpoayKTUBHBIM MOXET OBITh y4a-
ctue OOH B 3THUYECKUX U TeP-PUTOPUATBHBIX KO-
HoaukTax? Kak mokas3biBaeT COBCeM HedaBHUIA
onbIT, pucyrctBue OOH He cMOrI0 0CTaHOBUTH
MaccoBoe UcTpebiaeHue XyTy B Pyanne’’, HeonHO-
3HAYHO BOCIIPUHUMAETCSI MUPOBBIM COOOIIIECTBOM
n ygactre OOH B onepanium B ObiB1LIEN FOrocnasum.
Kaxkue menm mOIKHEI IpeciieNoBaTh NOTOOHBIE
olepaly: He SIBISETCS JU B 3TOU CHTyalluu
HapyllleHdeM IIpaBa HallMii Ha caMOoIIpeneIcHre
crabmnm3anyg KOHGIMKTA, TaK KaK B ITOJOOHBIX
CJIydasiX OHa BBEITOTHA OUITHNATEHOMY IIpaBUTEb-
cTBY? B Kakoif MOMEHT IpaBo HaIlUii Ha CaMOOII-
pelelleHne IpeBpaliaeTcs B cernapaTusm?

IIpakTuika KoHTpOJbHOM nesteabHocT OOH
He IaeT OTBETOB Ha 3TU BOIPOCHI, 60jiee Toro, oHa
BBISIBIISIET BCIO CJIOKHOCTDH M HEOTHO3HAYHOCTD Ja-
HHOI mpoOJIeMBI.

Kaxk sIBCTByeT 13 BBILLIEYIIOMSIHYTOI'O aHaJIN3a,
OIHOCTOPOHHEE OTHeJIeHNe He BKIIIOYaeT OCyIIlec-
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TBJIEHUSI KaKOro-Tubo mpaBa, MpeaycCMOTPEHHOTO
B MeXXIyHapOoIHOM IIpaBe. UHbIMU cllOBaMU, Aeiic-
TBUSI, HaIIpaBJIeHHBIC Ha JOCTIDKEHNE OMHOCTOPOH-
HEro OTHeNeHNs], He MOTYT OBITh aCCOLIMHAPOBAHBI
¢ MEeXIyHapOIHO-TIPAaBOBBIM IIPUHIIUIIOM IIpaBa Ha
camoortpenenerane. IIpaBoMepHBIM K€ OTIeIeHIE
YacTH HaceJIEHUSI CYBEPEHHOTO roCy1apCcTBa MOXKET
OBITH TOJILKO B NIBYX CIy4asx, a UMEHHO, €CJIU OHO
3aKPEIUISIETCS B KOHCTATYLIMHI COOTBETCTBYIOIIETO
rocygapcTBa M peajr30BbIBaeTCS IPHU COOMI0IeHNI
MpeIyCMOTPEHHBIX B Hell ompenesleHHbIX Mpolle-
Iyp, 1100 IIPU IOCTIDKEHUN COIJIACHS 3anMHTepe-
COBaHHEIX CTOPOH. B To ke BpeMst MOXXeT BO3HUK-
HYTb BOIIPOC, UTO XK€ NeJIaTh B TOM cJIydae, eCJIi Ta
IV MHAs TPYIIIa YTBePXKIaeT, 9TO KOHKPETHOE TIpa-
BUTEJLCTBO HE MPENCTaBJISIET BCE HacejleHue U
MPOBOIUT B OTHOIIIE-HUM Hee TUCKPUMUHAIIMO-
HHYIO0 TOJIUTHKY.*® Tak, B MCKIIOYNTEIBHBIX CIIy-
yagx Cb OOH MoXeT caHKIIMOHMPOBATh MpUMe-
HeHMe CUJIbI IJIS 3allMThl TPYNIl UM HallMEeHb-
IIAHCTB, KOTJA X IPUTECHEHNE NMeeT MEXKIyHa-
pPOIHbIE MOCIEICTBUS U HECET B cebe yrpo3y MUpy,
WX UMeeT MeCTO I'pyboe M cucTeMaTHYecKoe Ha-
pylleHne IpaB 4eimoBeka. [loMmuMo 3TOTO, YyTBEp-
KIEHUS O TOM, UTO TOCYIapCTBO He MMeeT IpaBu-
TeJIbCTBA, IIPEACTABISIONIEIO0 NHTEPEChl BCEro Ha-
pona 6e3 KaKMX-TIM00 pa3anuuuii, MOTyT OBITh pacc-
MoTpeHbI 1n60 B pamkax Komutrera OOH 1o juk-
BUIALINU PACOBOI TUCKPUMUHAIIUM B CBSI3U C pacc-
MOTpPEHMeM ITOKJIaa 3TOT0 TOCYIapCcTBa, IIOCKOIBKY
TUCKPUMHHAIIASA B 00JIACTH TTOJUTUUYECKUX IIpaB
10 STHUYECKUM MPUUMHAM TIOIIanaeT Mo qeicT-
Bue ctaTh 5 KoHBEHIIMM O TMKBUAALIUU BceX pop-
M pacoBOM ITMCKpMMUHAINN, 1100 B pamKax Ko-
muteta OOH mo npaBsam yenoBeka.

Ho Bcrymienns B cumy 1 ampenst 2005 roma
IIpoTokomna Nel2 (Iloscemecmuoe sanpeujenue
Juckpumunayuu) X EBporneiickoil KOHBEHLIMU 10
IIpaBaM 4YeJoBeKa, eIMHCTBEHHAs CChIIKA Ha BOII-
pOC HaIIMEHBITMHCTB B KoHBEHIINN comepsKaiach
B cTaThe 14 0 HEOUCKPUMMHAIIUU. XOTS UJEHBI
Pyl HAIIMEHBIIMHCTB HE MMENH IIPSIMOI BO3-
MOKHOCTH TIPeICTaBIATh B EBpomeiickuii ¢y 1Mo
IpaBaM YeJIoBeKa >Kaj00bl BBUIY HAPYILIEHUS ITpaBa
Ha HeIUCKPUMUHAIINIO, OHU, TeM He MeHee, MOTJIN
obpamatbes B Cyl B COOTBETCTBUU CO CTaTheil 34
EBporeiickoil KOHBEHIINH, €ClIM, 10 UX MHEHUIO,
OIHO M3 3aKpeIUIeHHBIX B KOHBEeHIIMM IIpaB Hapy-
IIIEHO BBUIY WX IMPUHAIIECKHOCTH K HallOHAh-
HOMY MEeHBIIUHCTBY. Terepsb ke, C BCTYIUIEHHEM B
cuny IIpoTtokoma Ne 12, He0OXOIMMOCTh B YBSI3KE
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MeXIy OUCKpUMUHAIE M OMHUM W3 IIpaB, 3aK-
perieHHbIX B EBporeiickoii KOHBEHIIMM OTIMaja.
B Hacrosiee BpeMs CyIIeCTBYIOT pa3IMIHbIC MHE-
HUS B OTHOIIEHWH TOTO, UMEOT JIX TPYIIIEI IIPaBO
Ha KaKOeTO MECTHOe CaMOYIIpaBjeHHe WIN aBTO-
HOMUIO B paMKax IOCyIapCTBa Ha OCHOBE IIpaBa Ha
caMooOIpeneeHue.

B 3Toli CBSI3U BaxKHO UMETh B BUIY TO, UTO, KaK
yKe YIOMHUHAJIOCh BBIINIE, IIpaBa JIMI, IIpWHAIIe-
JKaMX K HaIIMeHBIIMHCTBAM, IIPEACTABIISIOT CO-
0oi1 mpaBa MHIUMBUIYaJbHbIE, B TO BpeMs KakK Ipa-
BO HapOIOB Ha CaMOOIIpeIeIICHIE SIBIISIETCS IIPABOM
KOJUTEKTUBHBIM. C y4eTOM 3TOTO MEXIyHapOITHOE
MPaBO HE CONCPKUT OIpeIeTeHHBIX MMITEPAaTUBHBIX
MOJIOXKEHUIA, TPU3HAIOIINX 3a JINIaMU, IIpUHAIJIe-
JKaIIIMA K HaIIMEHBIIIMHCTBAM, IIpaBa Ha CaMOYII-
paBjieHde WU aBTOHOMMUIO.

HHTepecHBIM IIPEICTaBISCTCS IO 3TOMY IIO-
BOJy MMeEBIIIasi MECTO MUCKYCCHS B CBSI3U C PEKO-
MmeHnoBaHHBIM [TACE mpoekTom JlOMOJHUTENb
HOTO IIpOoTOKOIa K KOHBeHIINM O 3allliTe IIpaB de-
JIOBEKa M OCHOBHBIX CBOOOJ, Kacarolllerocs JuII,
MpUHAJIeXKAIX K HAlIMEHbIIUHCTBAM ( pEKOMEH-
mamug 1201 (1993)). B ctatee 11 mpoekTa couep-
JKUTCSI TIOJIOKEHUWE, COTIACHO KOTOPOMY «B PETHU-
OHaXx, I'lle JMIla, IprUHaIeXXallue K HallioHalb-
HOMY MEHBIIMHCTBY, COCTABJISIIOT OOJBITUHCTBO
OHU 00JIafaloT MPaBOM WMETh B CBOEM pacIops-
JKEHUU COOTBETCTBYIOIII€ MECTHbIE M1 aBTOHOMHBIE
OpraHbl YIIpaBlIeHHS WIN UMETh CIeHUaTbHBIN
CTaTyC C YY€TOM KOHKPETHOW MCTOPUYECKON U
TepPUTOPUATBHON CUTYallud M B COOTBETCTBUU C
HaITMOHAIBHBIM 3aKOHOIATEIbCTBOM FOCYyIapCTBay.
B cBsI31 cO 3HAUUTETLHBLIMUA PACXOXICHUSIMA B
MOIX0oNax B OTHOIIEHWHU colepKaHUs cTaTbu 11
npoekTa ObLI0 3arpolleHo MHeHue EBpormeiickoit
KOMHUCCUHU 3a IeMOKpaTuio yepe3 mpaBo (BeHe-
nuaHckas Komuccusi), Kotopasi B CBOMX KOMMEH-
TapusIX MOMUEepPKHYJIa, B YACTHOCTH, UYTO «MEXKIY-
HapoIHOE MPaBO HE MOXET, B IIPUHITUIIE, HABSA3HI-
BaTh TocyIapcTBaM KaKoe-Tribo TeppUTOpUaTbHOE
pellleHre TpobaeMbl HAIIMEHBIIMHCTB, a OT TOCY-
IapCTB, B IPUHIIATIE, HE TPEOYeTCsI TIPEIOCTaBIISATh
HalIMEHBIIMHCTBAM KaKyto-1160 popMy nereHTpa-
u3anuny.>’

HecMmoTps Ha, Ka3aioch Obl, 0YEBUIHYIO HEIl-
BYCMBICIIEHHOCTb 3TOTO MPUHLMWIMA, TPUMEHEHNE
€r0 B OTHOIIIEHUU MTP006JIeM, BOSHUKAIOIINX Ha Tep-
putopuu 6siBiIero Coserckoro Coro3a, BhI3bIBAIO
U TIPOJOJIKAET BbI3bIBATH MHOTOYUCIIEHHBIE BOII-
pochl. ABnsisich OMHUM U3 BasKHEUITNX TPU3HAKOB
HE3aBUCUMOCTH U TOCYJapCTBEHHOCTH, TEPPUTOPH-
aJbHasl LIEJIOCTHOCTh CTajla OIHOM u3 Haubosee 6o-
JIE3HEHHBIX TTP006JIeM, BOZHUKIINX TTOCTIe TIepexona
CCCP kak 1eJbHOro NOJUTUIECKOro 00 pa3oBaHUS
K MISITHAALIATH HOBBIM HE3aBUCUMBIM TOCYIapCTBAM.
OcHoBHas CIOXKHOCTb 3aKITIOYAeTCs] B UBMEHEHU N
cTaTyca «BHYTPEHHHUX», 10 CYyTH aIMUHUCTPATUB-
HbIX rpaHull B 6biBIIeM CoBeTckoM Coro3e, Ha rocy-
napctBeHHbIe. ToT (hakT, YTo MHOTHE U3 STUX TPaHUI]
He BOCIPUHUMAIOTCS KaK 3aKOHHbIE, HE MOT He
CTaTh CEPbe3HBIM BHI30BOM OTHOLLUEHMSIM MEXIY
HOBOOOpa30BaBIIMMMUCS rocygapcTBamMu. B aToit
CUTyalluu JItoOble peajibHble WIN MOTeHIaTbHbIE
MIPUTSI3aHUS HEU30€XKHO CTAHOBSITCS UCTOUYHUKOM
Cepbe3HbIX KOHDIMKTOB HA MEXTOCYIapCTBEHHOM
YPOBHE W MPSIMO IIPOTUBOpPEYAT MPUHIINAITY HEpPy-
LIMMOCTH TPaHULL, 3aKPETIEHHBIM B XeIbCUHCKOM
3aKIounTelbHOM AKTe.

3AK/IIOYEHUE

ITpuHIUIT «BHEIIITHET0» cCaMOOoTIpeie/ieH s Ha-
POIIOB M HAllMii JaBHO 3aBEPILMI CBOE CYIIECTBO-
BaHWeE, T.K. IIPAaKTUUECKN BCe KOJOHUAIbHBIC Ha-
poabl K MoMeHTY pa3pasia CCCP camoonpenenu-
nvch. HblHe ero 3aMeHWI IPUHITUI «BHYTPEHHET0»
caMooIpeneeHIsT HallMOHAIBHBIX MEHBIIMHCTB.
CornacHo IeMCTBYIOIINM MeXIyHAapOIHBIM TOKY-
MeHTaM, MoJA00HOe caMOOoMpeneleHne IO0IKHO
IIPOM30MTH 0e3 IMpaBa pacCwWICHSHUS! TePPUTOPUN
CYIIECTBYIOIIETO rocynapcTBa. Ecim HalmoHa b
HBIM MEHBIIMHCTBAM 3a CUET CWJIBI CO3JAI0OT IOCy-
IIapCTBa 3TO OOCTOSATEIBCTBO UIET Bpa3pe3 C II0JI0-
JKeHUSIMI COBPEMEHHOTO MEXKIYHapOIHOTO IIpaBa.

B mocnenHee BpeMsi HEKOTOpbIE MOJIUTHKUA U
Y4EHBIEC 3aTOBOPIIIN O HEOOXOIUMOCTH 3aMEHEI yC-
TapeBIIero MeXXIyHapOIHOTO IIpaBa YeM TO HOBEIM.
Bosnukaer Bomnpoc - uem?! Heyxenu B XXI Beke
MBI TOITyCTAM 3aMeHY CIJIBI IIpaBa Ha IIpaBO CHJILI?

! Martin Dixon & Robert McCorquodale, Cases & Materials on International Law. Oxford:
Oxford University Press, 4" ed. 2003, p. 215.
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R.F. MAMEDOQV, V.I. PANAKHOV, R.F. SALIMOV

PRINCIPLE OF SELF-DETERMINATION IN THE THEORY
AND PRACTICE OF INTERNATIONAL LAW

(CURRENT TRENDS)

INTRODUCTION

Dissolution of the USSR, successive expan-
sion of NATO towards the East changed the re-
alities in our planet, led to destruction of the es-
tablished foundations of international legal or-
der, repudiation by the great powers of the in-
ternational standards relating to legal order over
the world in the past, aggravation of confronta-
tion between them, emerging new centers of in-
ternational tensions at the background of the
constantly deteriorating international financial
balance, fundamental alteration of military-po-
litical conditions in Europe, intensification of sep-
aratism and center-deviating developments pro-
voked by national minorities and ethnic groups.
The latest developments in Kosovo and South
Caucasus, conflict in so called South Ossetia,
Georgia, followed by the military intervention into
these processes of the Russian Federation,
which resulted into a whole and illegal seizure of
Abkhazia AR and the so called South Ossetia
from Georgia proper, taking place against a
background of a real opportunity for Georgia to
join NATO, putting a question mark over the
entire world legal order, established after the
World War Il and following the adoption of the
Charter of the United Nations. The previously
existing set of international legal acts is being
replaced by a new system, characterized on the
one hand by legal accompanying of NATO en-
largement an on the other hand — attempts of
the Russian Federation to establish a counter-
balance in the form of General Agreement about
Collective Security, Shanghai Organization on
Cooperation, etc. A parade of initiation of sover-
eignty by national minorities nullifies the entire
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international law system functioning today. This
is why the talk on the “untimely decease” of con-
temporary international law has actively com-
menced. Therefore, at the present stage the
almost forgotten problem of international
law — a problem of self-determination of
peoples and nations has actively emerged
again.

Nowadays it would be more appropriate
to use a term “self-determination of nation-
al minorities”, that radically differs from the
classical principle of self-determination of peo-
ples and nations.

Is it needed for small peoples and nations of
the world, especially for national minorities, self-
determination and becoming closer of all the eth-
nic groups along with the impetuously develop-
ing globalization processes? Is it not that fight for
self-determination is fraught with consequences
that are observed at the post-Soviet and post-
socialist arena. The following theoretical analy-
sis is aimed at clarifying one of the most compli-
cated issues in the field and within the scope of
application of a principle of international law re-
lated to a right of nations of self-determination,
therefore granting them a possibility of making a
well-grounded conclusion about the degree of
propriety of referring to this principle in the con-
text of the Georgian-Abkhazian, Georgian-Osse-
tian and Armenian-Azerbaijani conflicts.

A PRINCIPLE OF SELF-DETERMINATION
OF NATIONS: SOME THOUGHTS
ON THEORY AND LEGAL BASIS

An idea of self-determination has been a
subject of debates among international com-
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munity during almost half of a century?, and
development of a concept of self-determina-
tion reflected a political fight taking place
throughout the entire period. Consequently
majority of the existing provisions related to
self-determination were result of complex com-
promises between various political ideologies
and legal doctrines, as a result of which the
content of the principle of a right of self-de-
termination triggers at the current stage nu-
merous contradictory interpretations.?

It is well known, that texts of international
instruments, containing provisions about self-
determination, along with having diverse
scope of coverage and legal force, act in gen-
eral at the following levels: (i) general stan-
dards applicable at the universal intergovern-
mental level (instruments of the United Nations,
including treaties and resolutions adopted by
states), (ii) rules in force at the regional inter-
governmental level (at the same time it must
be kept in mind that documents adopted with-
in CSCE/OCSE are not treaties and entail only
political, and not legal consequences).

The Charter of the United Nations directly
mentions the principle of equality and self-
determination of nations twice. Thus, in ac-
cordance with the Article 1 paragraph 2 of the
UN Charter, one of the purposes of the United
Nations is “[development of] friendly relations
among nations based on respect for the prin-
ciple of equal rights and self-determination of
peoples”. Article 55 of the Charter considers
the same principle as a basis for the interna-
tional economic and social cooperation. Along
with this, the principle is also implied in Arti-
cles 73 and 76 of the Charter of the United
Nations in the provisions referring to non-self-
governing territories?.

The principle of territorial integrity of states
is secured in the Article 2 paragraph 4 of the
Charter of the United Nations in conjunction
with the principle of refraining from the threat
or use of force.* The Charter obliged all the
United Nations members to refrain in their in-
ternational relations from the threat or use of
force against the territorial integrity of states.
The name of this principle in legal practice has
not been finally formed: one may find refer-
ence towards territorial integrity, as well as ter-
ritorial inviolability of states. The similar situa-

tion emerged due to the inconsistency between
the formulation of the principle of non-usage of
force in the Russian and English texts of the
Charter of the United Nations: in the Russian
“the territorial inviolability — «meppumopuanvnoii
Henpuxocrogeennocmuy — iS mentioned, whereas
the English version mentions “territorial integ-
rity”. Therefore, the more preferred formula-
tion is “the principle of territorial integrity”.

The first important step towards the de-
velopment of the provisions of the Charter of
the United Nations in relation with the self-de-
termination was the Declaration on Granting
Independence to Colonial Countries and Peo-
ples of 1960, in which the principle of the self-
determination evolved into a right on self-de-
termination. In other words, envisaging the
details of decolonization within the frame of
the United Nations, the Declaration at the same
time accentuated the right of colonies on es-
tablishing independent states.

As a whole, provisions on self-determina-
tion contained in various international instru-
ments reflect a complex compromise between
the two main doctrines, which support totally
contradictory views. In accordance with these
approaches self-determination applies either
to peoples being under colonial or racist rule
or foreign occupation (“external self-determi-
nation”) (supporters of this approach were in
general states from the Socialist camp, as well
as African-Asian and Arab states), or (ii) to all
the nations and includes respect to fundamen-
tal rights and freedoms of a human being (“in-
ternal self-determination”) (this concept was
supported by the western states). It is obvi-
ous that the principle contradiction between
the states in relation with the meaning and
content of the right of self-determination could
not avoid reflection in the later documents,
including, in the first instance, the Declara-
tion on Principles of International
Law Concerning Friendly Relations and Co-
operation Among States in Accordance with the
Charter of the United Nations, adopted by the
UN General Assembly Resolution 2625
(XXV) on 24 October 1970 (hereinafter — the
Declaration), relating to friendly relations and
cooperation of states in line with the Charter
of the United Nations.®
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It is apt to draw attention to the fact that
the Declaration contains a reference to self-
determination, emerging in addition to the co-
lonial context, in the situations, related to sub-
jecting nations to a foreign yoke, rule and ex-
ploitation. Such subordination, entailing vio-
lation of a right to self-determination refers to
cases of forceful rule over a nation of foreign
territory, including through armed intervention
and occupation of the territory. This interpre-
tation is endorsed in the Protocol Additional
to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of In-
ternational Armed Conflicts (Protocol 1), which
refer to “armed conflicts in which nations con-
duct fight against colonial rule and foreign
occupation and against racist regimes in or-
der to exercise their right to self-determina-
tion”.%

In addition to this, an attempt to encom-
pass the whole spectrum of issues, related to
the principle of the right of nations on self-
determination, satisfying at the same time the
conflicting positions of states, finally resulted
into giving cause for certain ambiguity in rela-
tion to several provisions of the Declaration.

In the context of recognition for all the
nations of the right to self-determination via
the above-mentioned means the provision of
the Declaration which causes most of the ar-
gument is the one related to the fact that the
principle of equality and self-determination of
peoples “shall not be shall be construed as
authorizing or encouraging any action which
would dismember or impair, totally or in part,
the territorial integrity or political unity of sov-
ereign and independent States conducting
themselves in compliance with the principle of
equal rights and self-determination of peoples
as described above and thus possessed of a
government representing the whole people
belonging to the territory without distinction as
to race, creed, or colour.” The similar formu-
lation of this principle is included into the Hel-
sinki Final Act of the Conference on Security
and Cooperation in Europe of 1 August, 1975.7

It is obvious that this provision may leave
impression that states, which in their actions
disregard the principle of equality and self-de-
termination of nations are not protected by the
principle of territorial integrity. At the same time
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it must be mentioned that supporters and op-
ponents of the theory of separation within the
context of the abovementioned provision of
the Declaration do not clearly define, what kind
of observance of the principle of equality and
self-determination of peoples is required ex-
actly, and who is considered to be a subject
of this right in the context considered.

Thus, part of them derives from the view
that observance of the principle of equality and
self-determination of peoples is provided if the
government is representative. As a matter of
fact, the Western governments did tradition-
ally associate the principle of self-determina-
tion with the popular sovereignty and repre-
sentative government and therefore used it in
general with regard to sovereign and inde-
pendent states. In other words, in accordance
with this approach the principle of self-deter-
mination is considered mainly in the frame of
its internal aspect and universal usage.

In the opinion of others, observance of the
principle of self-determination is directly re-
lated with human rights, violation of which jus-
tifies separation.t At the same time the notions
of representative government and human
rights can also be considered in interrelation.

In addition, there is a view, according to
which the condition of inviolability of the state
borders shall be observation by them of the
obligations in relation to persons belonging to
national or ethnic minorities, whose discrimi-
nation may potentially provide a ground for
exercising a right on separation.

The Vienna Declaration and respective
Programme of Action adopted at the 1993
World Conference on Human Rights® did in
essence prove the previous sources of inter-
national law in relation with the principle of a
right of people on self-determination, and in
particular the common for both of the 1966
human rights International Covenants® Ar-
ticle 1, as well as provisions on inalienable right
on self-determination “of peoples being un-
der colonial or other forms of foreign rule or
foreign occupation”.

In addition to this, with some insignificant
changes into the Vienna Declaration and Pro-
gramme of Action the reference to the provi-
sions of the Declaration on the Principles of
International Law!' and the Helsinki Final Act,
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containing the requirement of observing the
principle of equality and self-determination of
peoples, providing for territorial integrity of
states. It is evident that in order to interpret
correctly a sense of the given provision, its
textual analysis, as well as review of the ne-
gotiation process is important. Thus, the chap-
ter of the Vienna Declaration and of the Pro-
gramme of Action?? devoted to self-determina-
tion is composed of three paragraphs, the first
two of which, as mentioned above, refer to re-
spectively recognition of a right of all peoples
on self-determination and a right of peoples
under colonial or other forms of alien domina-
tion or foreign occupation to undertake any
legal actions in accordance with the Charter
of the United Nations to exercise the inalien-
able right to self-determination. At the same
time, the document included an important de-
terring provision according to which rights
contemplated in the first two paragraphs “shall
not be construed as authorizing or encourag-
ing any action which would dismember or im-
pair, totally or in part, the territorial integrity or
political unity of sovereign and independent
States conducting themselves in compliance
with the principle of equal rights and self-de-
termination of peoples and thus possessed of
a Government representing the whole people
belonging to the territory without distinction of
any kind”.

Referring to the first paragraph, the simi-
lar wording from the two international human
rights covenants does not contain any speci-
fic reference to identify what in reality is con-
templated under self-determination, the con-
cept of which in conjunction with sovereign
states may perfectly mean a right of nations
residing there to freedom from external inter-
ference. It is also evident that exercise of the
right to self-determination within the frame of
the second paragraph, and in particular by
peoples under colonial or other forms of alien
domination or foreign occupation may not have
anything in common with the issue of separa-
tion of a part of population from a sovereign
state.

The preparatory process of the World Con-
ference does not provide for any ponderable
evidence proving intention of states to envis-
age basis for separation of different parts of

own population. At the same time as correctly
notes M. Shaw, in relation with the mentioned
contested provision, textually providing for a
possibility of separation in case of observing
by a state of the principle of equality and self-
determination of peoples, “such a consider-
able change in the legal principle can not be
provided through ambiguous subordinate
clause, especially if we take into account that
the principle of territorial integrity was always
recognized and proclaimed as the basic prin-
ciple of international law.”

STATE PRACTICE

An attempt of ethnic minorities to claim
self-determination emerged under the influ-
ence of the idea promulgated in the Charter
of the United Nations in the period when the
Warsaw Pact seized its existence at the end
of 1980s and dissolution of the USSR in early
1990s. During those years not few national
minorities were seized with the idea of neces-
sity of provision of human rights, including
persons belonging to national minorities, the
principle of self-determination as a panacea.
That was the time also when notions such as
unilateral self-determination or forced self-
determination emerged as well.**

James Crawford mentions that out of the
number of new states, emerged since 1945,
outside the context of decolonization, only one
case can be characterized as a successful
unilateral self-determination — this is a case
of Bangladesh. However the same author
states that emergence of Bangladesh can
hardly be considered unilateral, as the United
Nations considered this case not from the view
point of self-determination but rather as oc-
curred fact as a result of foreign armed con-
tribution in extraordinary circumstances. The
Supreme Court of Kanada in case Secession
of Quebec underlined, that “even though the
majority of the population of Quebec do cer-
tainly possess many characteristics of a na-
tion”, it, despite all, does not fall under none
of the categories of subjects having a right to
self-determination in line with international law,
and therefore, “must seek ways of achieving
self-determination within the framework of the
existing state”.'
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Another example is the conclusion of the
Arbitration Commission on Yugoslavia, which
in its Conclusion No. 4 “on international rec-
ognition by the European Community and its
Member-States of the Socialist Republic of
Bosnia-Herzegovina” did clearly indicate that
recognition of Bosnia and Herzegovina de-
pends on corresponding guarantees, which
might be possibly provided through referen-
dum with the participation of all its citizens.
Therefore, Arbitration Commission factually
recognizes that a right to self-determination
is a right of not only peoples per se, but of
peoples residing within the given territorial
frames. This approach was realized in prac-
tice through the referendum, which took place
in Bosnia-Herzegovina on 29 February — 1
March, 1992. Despite boycotting the referen-
dum by many Serbs, a majority of Bosnia-
Herzegovina voted for creation of an indepen-
dent state that in its turn facilitated its recog-
nition by the European Community and ad-
mission to the United Nations?®.

African Commission on Human and Peo-
ples’ Rights had a complex position in the case
of the National Congress of Katanga v. Zaire,
having observed among others, that “exercise
by Katanga of its right to self-determination
must be compatible with the sovereignty and
territorial integrity of Zaire.”” European Court
of Human Rights did also consider rights of
ethnic minorities within the identified territori-
al frames.

In the case of United Communist Party of
Turkey and others v Turkey the European Court
of Human Rights clearly indicated that a right
to self-determination shall be “exercised jointly”
and through “democratic restructuring” without
jeopardizing territorial integrity of Turkey.!®

Instances of declaration of independence
by East Timor as a result of the referendum
having taken place there, signing of an agree-
ment in Sudan on ending a conflict there, in-
cluding agreement about conducting on one
of the parts of the country popular vote are
often being citied as examples lately. Refer-
ring to these examples supporters of separat-
ism in Nagornyi Karabakh consider that “with
the passage of time international develop-
ments and processes of self-determination in
various parts of the world did lead to funda-
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mental alteration of understanding by the
world community of issues laying the basis of
the Karabakh conflict, just alike of the process
of continuation of talks”.*® In reality the fact that
people of East Timor did make its choice in
favor of creation of an independent state is
not considered by international law as sepa-
ration from Indonesia. It is well known that in-
clusion of East Timor into Indonesia in 1976
in accordance with the Indonesian legislation
has never been recognized by the General
Assembly of the United Nations, which con-
sidered East Timor non self-governing terri-
tory. This status was confirmed by the Inter-
national Court of Justice. Exercising a right to
self-determination in relation to non self-gov-
erning territories, such as East Timor, does
not cause any doubts: similar territories fall
under the scope of the corresponding inter-
national instruments relating to decolonization.
Accordingly, East Timor has never been a part
of Indonesia and therefore could not separate
from it.

As regards Sudan, on 20 June 2002 the
Government of Sudan and National-Liberat-
ing Movement — Army of Sudan signed a Pro-
tocol, an agreement on a wide range of prin-
ciples of governance, as well as the proce-
dures for the transition period. Part of the Pro-
tocol is represented in the form of an agree-
ment of the parties about the right on self-de-
termination for South Sudan that must be im-
plemented via conducting upon the comple-
tion of the six year-long transition period of
the universal suffrage.? It is evident that in
contrast to attempts of the Armenian side to
prove legality of unilateral separation of Nagor-
nyi Karabakh from Azerbaijan, the basis of the
reached results of negotiations in Machakos,
Kenya, is the consent of the Government of
Sudan on conducting referendum in the South-
ern part of the country for determination of its
future status.

During the negotiations held in Ramboy,
France, in 1999, for the regulation of the Ko-
sovo crisis, the Contact group, established in
1992 at the Conference on the former Yugo-
slavia and composed of the USA, Russia,
Great Britain, France, Italy and Germany tried
to acquire consent of Yugoslavia on identifi-
cation of a political status of Kosovo through



R.F. MAMEDOV, V.I. PANAKHOL, R.F. SLIMOV, PRINCIPLE OF SELF-DETERMINATION IN THE THEORY ...

conducting there referendum in the future.
However Yugoslavia refused the suggestion,
as a result of which a provision on referen-
dum was withdrawn from the final text of the
agreement.

On 10 June 1999 the Security Council of
the United Nations adopted the resolution,
which along with other issues confirmed sov-
ereignty and territorial integrity of the Yugo-
slav Federal Republic, as well as taking into
account these principles, granting of a con-
siderable degree of self-governance to Koso-
vo. Therefore, despite the outcome of the
negotiations over the determination of the ul-
timate status of Kosovo the existing political-
legal basis of regulating excludes a possibility
for creating a precedent of recognition of le-
gitimacy of unilateral cessation. This conclu-
sion is true with regard to Kosovo even de-
spite and after the recognition of it illegal in-
dependence by the European Union and the
USA.2 Despite the existing discord over the
meaning and application of a right to self-de-
termination, deriving, as outlined above, from
the conflicting approaches of states, the con-
temporary concept of self-determination is
based on a clear separation of its two aspects,
concretely of its domestic dimension, accord-
ing to which all the peoples have a right to
freely conduct economic, social and cultural
development without external interference,
and external aspect, contemplating that all
peoples have a right to freely determine their
own political status and their place in interna-
tional society on the basis of the principle of
equality and taking into account an example
of freeing peoples from colonialism as well as
forbidding compelling peoples to foreign sub-
jection, rule and exploitation.

It is clear that peoples under colonial
rule, and peoples subjected to foreign
military occupation, have a right to “ex-
ternal” self-determination, main content
of which is determination of a political
status of entire territory via creating sov-
ereignh and independent state, free join-
ing to an independent state or union with
it or establishing any other political sta-
tus freely determined by the people.

In this regard there is no doubt with re-
gard to the difference between separatist

movement and national liberation war. In a
view of E. David??, whereas in the latter case
colonial, racist or foreign government and
people confront, the latter being governing
own territory and its right to self-determina-
tion being recognized by the United Nations,
in the war for a separation a government of
any state on one hand, and population of a
part of the territory of that state, which wish to
separate from it, on the other confront each
other. Difference from people fighting nation-
al liberation war is in that the United Nations
do not recognize a right of a population wish-
ing separation of a right of such separation.
Taking into account the above-mentioned, the
discussion to follow will devote special atten-
tion to the phenomenon of separation as of
suggested means of implementation of “inter-
nal” self-determination by the part of the pop-
ulation of a sovereign state.

NATIONAL MINORITY FACTOR : SELF-
DETERMINATION OR TERRITORIAL INTEGRITY

Principle difficulties emerged in situations,
where a group of ethnic minorities employs a
right to self-determination for the purpose of
unilateral separation and establishment of its
own state at the territory required. In relation
to the issue of separation of a part of popula-
tion of a state outside the context of decoloni-
zation the two following main situations shall
be considered. In particular, when members
of the group, compactly settled within a terri-
tory of a sovereign state claim that the given
state has no government representing its en-
tire population without any difference, belong-
ing to this territory and then one or the other
group, compactly residing within the identified
geographic region or enclave within a state,
majority of the population of which belong to
another ethnic group claim that it is not a mi-
nority, but people demands self-determination
via separation or alteration of borders. As for
the first situation, as already mentioned above
controversy between the provision on “repre-
sentative government” from the Principles of
International Law and the Vienna Declaration
and Programme of Action do not provide for a
sufficient legal basis for the grounded unila-
teral separation as admissible means of exer-
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cising a right to self-determination. At the same
time, if based on the negotiation process and
state practice this provision does not have ab-
solutely anything to do with ethnic minorities.

The second situation does require a com-
parative analysis of the rights of ethnic minor-
ities and a right of peoples on self-determina-
tion, as well as elaboration of an approach
toward the concept related to the fact that
separation does not contradict to internation-
al law, as the principle of territorial integrity of
states is inter-state and is not applicable
with regard to intra state relations of a
state and its own population. It is apt to
mention that in the light of non-existing of the
generally recognized definition of “people” and
“ethnic minority” states when drafting interna-
tional instruments referring to these notions,
based on their various interpretations, prede-
termined in many occasions with the influence
of the changing political and ideological cir-
cumstances and objectives, as well as consti-
tutional status of peoples and [...] minorities
in the states concerned. However even in
those limited number of states whose consti-
tutions provided for separation, with the time
passage the decision was made to legally re-
pudiate or even completely exclude the per-
spective as such.? Taking into account the fact
that the 1966 International Covenant on Civil
and Political Rights includes a reference to
“peoples” as well as “minorities”, the UN Hu-
man Rights Committee in its General Recom-
mendation No. 23 of 1994 did introduce clear
distinction between a right of peoples on self-
determination and rights of persons belong-
ing to national minorities. The Committee in
particular paid an attention to the fact that in
a number of notifications, submitted to the
Committee in line with the Additional Protocol
aright, envisaged by Article 27, mixed with the
right of peoples on self-determination, as pro-
vided in Article 1 of the Covenant. In this re-
gard the Committee underlined that “the Cov-
enant provides for difference between the right
of peoples on self-determination and the rights
envisaged by the Article 27. The first is a right
belonging to peoples and considered in a sep-
arate part (part 1) of the Covenant. Self-de-
termination does not belong to rights envis-
aged by the Additional Protocol. Article 27,
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which refers to rights of individuals per se on
the contrary, is included similar to all the other
Articles dealing with the personal rights of indi-
viduals, and Part Il of the Covenant does fall
under the action of the Additional Protocol.?

Similar approach is observed in other in-
ternational instruments as well, in which an is-
sue of delimitation between rights of persons
belonging to ethnic minorities and right of peo-
ples on self-determination is developed
through clearer identification of a requirement
about inviolability of a state’s territorial frames
upon exercising the rights of ethnic minorities.
Thus, in the 1992 Declaration on the Rights
of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities adopted
within the frame of the United Nations, the fol-
lowing is provided: “Nothing in the present
Declaration may be construed as permitting
any activity contrary to the purposes and prin-
ciples of the United Nations, including sover-
eign equality, territorial integrity and political
independence of States.”® In the commentary
to the mentioned Declaration it is underlined
with the utmost clarity that “rights of minorities
can not serve as a basis for requiring separa-
tion from a state or its partition”. This clear-
cut conclusion is also reflected in the General
Recommendation No. XXI (48) of the UN Com-
mittee on Elimination of Racial Discrimination,
which clearly stated that “international law does
not recognize a right of peoples on unilateral
separation from any state”.?

Similar provisions are included also in the
1994 Common Independent States Conven-
tion respectively relating to provision of rights
of persons belonging to national minorities and
1995 Framework Convention of the Council
of Europe for the Protection of National Mino-
rities.?’

Thus, in accordance with the first instru-
ment none of the obligations of the states par-
ties deriving from this Convention shall not be
construed as a basis for any activity or action
contradicting to generally recognized [princi-
ples and norms of international law, including
principles of respecting sovereign equality,
territorial integrity and political independence
of states.

The second document underlines that
nothing in the present framework Convention
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shall be interpreted as implying any right to
engage in any activity or perform any act con-
trary to the fundamental principles of interna-
tional law and in particular of the sovereign
equality, territorial integrity and political inde-
pendence of State. It is noteworthy that the
Commentary to the Council of Europe Frame-
work Convention containing a reference to a
number of obligations of minorities, attention
is paid first of all to situations in which per-
sons belonging to national minorities are mi-
norities within the entire state, but represent
majority within the given region of the given
state.

As it was mentioned above, in the respec-
tive international instruments a word “people”
when used with regard to a right on self-de-
termination means “demos” and not separate
“ethnicities”. At the same time, it would be in-
correct to claim, as this is done from time to
time, that ethnic minorities do not possess a
right to self-determination. It would be more
correct to say that they are entitled to
exercise a right on self-determination
along with the rest of the population of the
given state, as a part of that population.

Contemporary international law provides
for a wide protection of minority culture, how-
ever does not guarantee them any concrete
territorial rights. Therefore, unilateral separa-
tion does not have anything to do with the right
to self-determination, realm and scope of im-
plementation of which are clearly provided for
in international law. At the same time arguments
are put forward in support of the position that
separation is not prohibited by international
law, as the principle of territorial integrity of
states is an interstate and shall not be applied
to relations between a state and its population.

However, as provided by J. Crawford,?8 in-
ternational legal principle of territorial integri-
ty does not entail obligations of a separating
group not due to the fact that international law
to a certain degree allows for separation, but
in the light of the fact that separation falls un-
der national jurisdiction of a given state, which
is entitled to act against the threat to its terri-
torial integrity. In this regard a clear conclu-
sion follows that alongside separation inter-
national law does not prohibit suppression by
a government of respective state of any at-

tempt of similar separation. Provided that a
state does not oppose such a separation,
there are no obstacles to recognizing the re-
sult of such separation by other states.

Proclamation as a result of unilateral
separation of any entity, claiming interna-
tional recognition, puts on the agenda an
issue of observing by it of factual and le-
gal criteria of statehood. It must be men-
tioned that international law will not stay neu-
tral if acquisition of territory at the attempt of
separation is achieved by illegal actions. Thus,
one of the results of similar actions can be a
refusal of recognition, even if an entity claim-
ing recognition satisfies formal criteria of state-
hood. According to clarification of the Supreme
Court of Canada “one of the legal norms which
can be taken by states upon deciding on rec-
ognition or abstaining from recognition of
emerged states is legitimacy of a process of
factual separation”.?® A key factor in this case
will be the fact that a process of creation of
similar entities as a rule is anti-constitutional
and is often accompanied with violation of
basic rules of international law, in particular,
ones prohibiting aggression, seizure of terri-
tories, as well as racial discrimination and
apartheid.

Along with this, a view is often expressed
with regard to the fact that along with the most
widespread formulation of statehood as pro-
vided by the Montevideo Convention on the
Rights and Duties of States, a right to self-
determination in certain circumstances may
also be considered as an additional criterion
or demand of statehood.*® Validity of this ap-
proach is proved in international practice, ac-
cording to which created entity without a due
popular support is a priori illegal and can not
be considered to be a state. This understand-
ing stems from the approaches in particular
with regard to South Rhodesia and South Af-
rica. Thus, in the first instance the United Na-
tions did condemn declaration of indepen-
dence of minority regime and called upon “all
states not to recognize any of the forms of in-
dependence of South Rhodesia without a pri-
or creation of a government based on the rule
of majority in accordance with the Resolution
1514(XV) of the General Assembly”. In the
second case, the United Nations recognized
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creation of Bantustans contradicting to a right
to self-determination. In other words, main
reason for the recognition of illegality of cre-
ation of the mentioned entities was establish-
ment of a regime of minority in violation of a
right to self-determination of entire population.

As it was mentioned above, recognition of
Bosnia and Herzegovina was also precondi-
tioned by supporting by a majority of its popu-
lation of independence.

This way the state practice does clear-
ly support the fact that the theory accord-
ing to which separation is not regulated
by international law does not create any
conditions for legitimating a separation,
even if a will of a majority of separating
entity is a basis for it. This approach is also
supported in scientific literature. Thus, J. A.
Reshetov, in his draft Convention on a Right
of Peoples to Self-determination puts forward
an idea according to which a state, created in
violation of a principle of equality and self-
determination of peoples, shall not be recog-
nized as a subject of international law.3!

At one of the conferences held in Russia
under the auspices of the CIS back in 2000 it
was openly stated that contemporary interna-
tional law does not allow for and does not pro-
mote any actions, which would lead to parti-
tion and partial or total destruction of territori-
al integrity or political unity of a state, as na-
tional, ethnic, language and religious minori-
ties do not possess a right to separation.®?

In order to comprehend the principle of
self-determination it seems important to look
at the conclusions by the member of the Unit-
ed Nations sub-commission on elimination of
discrimination and protection of minorities A.
Aide in his research devoted to ethnic minor-
ities.® He claimed that a right to self-determi-
nation is attributed to peoples residing in co-
lonial territories outside Europe, in relation to
which a colonial or similar control was estab-
lished by the European states or states which
were subsequently settled by people from
Europe. Attempts to use a notion of colonial-
ism in other situations makes the given prob-
lem more complicated and they shall not be
considered in the frame of a notion of “decol-
onization”.

Furthermore he refers to the fact that a
right to self-determination belongs to peoples,
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residing at territories occupied or annexed
after the adoption of the Charter of the United
Nations in 1945.34

In his view, a right to separation is pos-
sessed by members of a federation, if
their constitutions provide for such a
right. At the same time he underlines that “in
such situations a right to self-determination,
based on the principle of a voluntary unifica-
tion, is applicable only to republics of union,
and not to smaller entities, which could pos-
sess various regimes of autonomy within the
previously existing order”.

“In other cases an issue of unilateral right
to self-determination is an extremely sensitive
issue. This right has a secondary nature in
comparison with the fundamental principle of
territorial integrity provided that a state ob-
serves the principle of equality and self-de-
termination of peoples and has government
composed of the representatives of the entire
population, without differences per race, reli-
gion or a skin color. It is apt to remember that
the basis of the principle of self-determina-
tion is a right of population to participate in
managmenet of a state, as an entity. When
the government does not provide for partici-
pation in this process of the entire population
and all the peoples, an issue of self-determi-
nation of various groups of population be-
comes more urgent”.®

A. Aide considers, that “attention shall be
paid not only to policy of dominating majority
of population or a state, but also to policy of
groups of ethnic minorities. Some of them are
similarly strong supporters of ethnic national-
ism, if not even more, as a majority of popula-
tion of the state where they live. If they under-
take a policy of ethnic nationalism, then they
most probably will demand self-determination
and at the same time will undertake the so
called “cleansing”, getting rid of representa-
tives of other ethnic groups, living in their re-
gion, in order to reach “pure” ethnic composi-
tion or they may strive to review borders in
order to join a neighboring state, majority of
population of which belongs to the same eth-
nic group”. Furthermore: “finding constructive
decisions depends on all parties involved. An
erroneous view, according to which only gov-
ernments or a majority of population are re-
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sponsible for the existing situation, and at-
tempts toward adaptation shall be undertak-
en only by this side, is quite widely held up.
However, even superficial consideration of the
current situation in the world will demonstrate
that there are a number of ethnic minorities
undertaking extremely provocative and violent
policies.”

At some point they calculate that in the
worst case, if their provocative actions will lead
to wide military conflict with the majority of pop-
ulation threatening their very existence they
will be supported by some external force would
that be a “motherland” or some other external
entity. Such a policy seems to be danger-
ous”.®® Therefore it is provided that an issue
regarding separation may be considered only
if a state does not observe a principle of equal-
ity and self-determination of peoples and when
a respective people is not entitled to partici-
pate in the governing process of that state.

On the one hand angriness, high level of
violence and a large number of refugees char-
acterizing ethnic conflicts require from the side
of the UN decisive measures for solving them.
At the same time difficulties in reaching con-
sensus between the conflicting parties, ab-
sence of durable agreements and a high de-
gree of risk for military personnel of the Unit-
ed Nations (the risk for peacekeepers to turn
into hostages, as in case of the former Yugo-
slavia) lead to a conclusion that there is a
necessity for a more careful and thorough
approach when elaborating a mandate of the
similar operations. First and foremost this re-
fers to a conceptual approach.

How productive may the participation of the
UN in ethnic and territorial conflicts be? As the
recent experience proves the presence of the
UN could not stop mass extermination of Hutu
in Rwanda,* participation of the UN in the op-
eration in the former Yugoslavia is also not as-
sessed by the world community in various ways.
What purposes shall such operations have: is
it not a violation of a right of nations to self-
determination stabilization of a conflict, as in
similar cases it is advantageous for official gov-
ernment? At which point a right of a nation to
self-determination turns into separatism?

The practice of the UN controlling actions
does not provide answers to these questions,

even more it reveals the entire complexity and
ambiguity of the given problem.

As it is shown in the above analysis, unilat-
eral separation does not include exercise of any
right envisaged in international law. In other
words, actions directed at reaching unilateral
separation can not be associated with interna-
tional legal principle of a right to self-determina-
tion. Separation of a part of the population of a
sovereign state can be legitimate only in two
cases, in particular, if it is provided in the Con-
stitution of the respective state and is realized
with the observation of the respective procedures
identified in it, or at the point of reaching an
agreement of the interested parties. At the same
time a question emerges, what to do in the case
if one or the other group claims that the con-
crete government does not represent the entire
population and undertakes in relation with it a
discriminatory policy. Thus, in the exceptional
situations the UN Security Council can allow use
of force for the protection of groups or minori-
ties when their oppression bears international
consequences and carries a danger to peace
or gross and systematic human rights violations
take place. Along with this, claiming that a state
does not have a government representing in-
terests of the entire population without any dis-
tinction can be considered either within the
framework of the UN Committee on Elimination
of Racial Discrimination in relation with consid-
eration of a report of a given state as discrimi-
nation in the field of political rights on ethnic
grounds falls under Atrticle 5 of the Convention
on Elimination of all Forms of Racial Discrimina-
tion or within the UN Human Rights Committee.

Before the entering into force of the Pro-
tocol No. 12 on 1 April 2005 (Universal Prohi-
bition of discrimination) to the European Con-
vention on Human Rights the only reference
to the issue of minorities within the Conven-
tion was in Article 14 about non-discrimina-
tion. Even though members of minority groups
did not possess direct possibility to submit to
the European Court of Human Rights com-
plaints in relation with violation of their right to
non-discrimination they could nonetheless
apply to the Court in accordance with Article
34 of the European Convention if they con-
sider that any of the rights protected by Con-
vention is violated due to their belonging to
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national minority. Nowadays, with the enter-
ing into force of the Protocol No. 12 the ne-
cessity to combine the discrimination and one
of the rights envisaged in the Convention has
been annulled. Views vary with regard to the
issue whether groups have a right to a self-
government or autonomy within a state on the
basis of the right to self-determination.

It is important to take into consideration in
this regard the fact that as it was mentioned
above rights of persons belonging to ethnic
minorities are individual rights, whereas a right
of peoples to self-determination is a collec-
tive right. Taking this into consideration inter-
national law does not provide for distinct pe-
remptory norms recognizing a right of persons
belonging to ethnic minorities to self-determi-
nation or autonomy.

In this regard the discussion over the draft
Additional Protocol to the European Convention
on Human Rights in relation with Persons Belong-
ing to Ethnic Minorities elaborated by PACE (Rec-
ommendation 1201 (1993)) shall be mentioned.
Article 11 of the draft contains a provision ac-
cording to which in regions where persons be-
longing to ethnic minorities represent a majority
they have a right to have at their disposal re-
spective local and autonomous organs of gover-
nance or have a special status taking into ac-
count the concrete historical and territorial situa-
tion and in accordance with the national legisla-
tion of the state. Due to the significantly different
positions in relation with Article 11 of the draft
opinion of the European Commission for Democ-
racy through Law better known as the Venice
Commission was requested. Venice Commission
in its comments underlined that “international law
can not in principle impose on states any territo-
rial solution of the problem of ethnic minorities
and in principle governments are not required to
grant to minorities any form of decentralization”.®

Despite the demonstrated vivid clarity of
the principle its application with regard to prob-
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lems emerging at the territories of the former
Soviet Union caused and does still cause nu-
merous question marks. Being one of the most
important indicators of independence and
statehood, territorial integrity has turned to be
one of the most problematic issues having
emerged following the dissolution of the USSR
as a political entity into fifteen newly emerged
independent states. The main difficulty is in
the change of a status of “domestic”, essen-
tially administrative borders in the former So-
viet Union into state borders. The fact that
many of the borders are not considered to be
legal could not avoid becoming serious chal-
lenge to relationw between newly emerged
states. In this case any real or potential claims
unavoidably become a source of serious con-
flicts at international level and directly contra-
dict to the principle of inviolability of borders,
provided for in the Helsinki Final Act.

CONCLUSION

The principle of “external” self-determina-
tion of peoples and nations has seized exist-
ence long ago, as practically all colonial peo-
ples realized self-determination by the time of
the dissolution of the USSR. At the current
stage this principle is substituted by “internal”
self-determination of ethnic minorities. Accord-
ing to the current international instruments this
type of self-determination shall be carried out
without a right to partition of a territory of the
existing state. If ethnic minorities forcefully cre-
ate states this contradicts the provisions of the
contemporary international law.

Recently some politicians and scientists
have initiated a discussion on necessity of
changing the obsolete international law with
something new. A question follows — with
what?! Is it possible that in the twenty-first
century change of force of law into a law of
force will be allowed?
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L3653 vsdnsbgd0 gHNIsbgol §obxgob 0oy969396,

356589 00mb9393b J39cmmBs doemol godmynbgdol dgdeomwzabe.

1. 33bO352N

Lodommggmmbs s Gybgomol ggogMe-
(3090 ImE0b 3mbgmod@n 5h3969dL, o) Hmame
043 bogFMmedmEnbm LadsMmamn Msbsdgw-
mgg Mmdgdal 5 gbsw. sbgdmdl Mo yMongM-
0g5053 339000, 353653 35bLbgoggdymo 36g-
dmo 3obmbgdabs, Mm3gmbay 3mbymadgL
9b9ds: 3obmbgda, GMImgda(z gobbadmzMagh
domob 30dmygbgdsbs s s3Mgbosl (jus ad bel-
lum) s 396mbgdn, HMImgda(s gobLadM3Ma3L
bom3amo 3mddggdgdolb Bo63mgdsl (bogGmes-
dmEabm 3n3sbo@ommmo badsMmsmo, sbgy jus
in bello).! {obsdwgdsmyg b o@nsdn gobboenmem
046965 doemnb 358mygbgdab s30domgols 3obm-
6o —jus ad bellum.

LGB 00L 30390 B3barn dggbgds Ladsm-
0ol doemals 303mygbgd0b 3gbobgd 1945 Bemod-
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3MbxgMg6(30980, gfms mognl dgoebbdgds, be-
9O®0dmE0bm ©03980L 3dznmdasbo go©sb-
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0obl, JogMsd oM (396 Bomasbl o6 dggdemm
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badmEmme, 353m0bgns dgmeg dbmggemam mdo.

dmBg36m ®5330 gobbormmm 0gbgds do-
mob 358mygbgdols s3Mdomzol 306mba msb-
03gMm39mdab gHomdo. @mg3obmgma Jus ad
bellum dofmomsa gi399dbgds gogmmb bgbog-
dob. Labgm3bogmb dgydmons, godmaygbmb
domos 99d0dMmgdob badgmb bgdstmgam 56 dgo-
363 gdmo »og30sobb3nb Ladsbyybmm, Mm-
am (3 935b 00035m0bbabgdL bgbogdol 51-g84-
beo. 93 Igbmoom doboggdymo gmgds

’ LEOG0d MoMadboemns nbamaliyFosb.

GFo0(3099ma© dmobbgbngds Mmam(3 o3-
©3(330b »bgedgnzomo Pamgds”, ogdie gb
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ndobomgal, Goms sbgmo Jdgogds LagMmos-
dmEobm Rzgmmgdomo badsmmoo oymb 3o-
BbmbbmBngFn, ngn, doGomsws, Mbos dgqbe-
35398mgb 1837 byl dg96mgdmmo 38s@gd-
ol dogM oagboem ,396MmE0bob 3mabo 3u&
BmEInmsb.2 63 gmM3Mmab Bobgogom, bads-
Lybm megws(330m0 §3ggds b 353mdnbatm-
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domab godmygbgdol o3Mdomgal dgmeyg
353mbs 3emobo dm(393mmos gogmmb Bgbgdal
39-9 3gbdo. bogHcsdmEMobm 3dz0mMdabs s
MbogMobmgdob @339, Mmam@z 1-mmo 34b-
mob 1-mo 39648 00mss Bomomgdama, ool
3596mb 1360d369mm3569L0 FnDobo. 53 F0Dsbl
99036905 69bgdob 89-7 mago, Gm3gema(s do-
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Moo, bgdmogl 3ot 56 33300mdal @ate-
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3935 — 39-g 3gbmo umgdsdmbomgdsl sbo-
F90L, 3og M3 o6 535mEgdmadl ©dadmgd-

ab badgmb, 08mddgmb.*

LEdG00b dmemm baboemo dggbgds dmenm-
EMOM0bogm Mnbgom-bajosMmgzgmmb 3mbg-
mogd@b, Hmdgmds(s 3oModdbs msbsdgommay
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ngmgdsb (jus ad bellum), o6 sGolb dbmmme
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NINO ABRAMISHVILI

THE RUSSIAN-GEORGIAN ARMED CONFLICT AND THE PROHIBITION OF
THE USE OF FORCE IN INTERNATIONAL LAW

For as long as human beings have suffered at the hands of one another,
there have been efforts to impose restrictions on the recourse to force

I. INTRODUCTION

The conflict between the Russian Feder-
ation and Georgia shows how international law
has become one of the arenas in which con-
temporary wars are fought. There are two in-
tersecting but distinct sets of laws that were
relevant to the conflict: the laws governing the
resort to force and aggression (sometimes
known by the Latin tag jus ad bellum) and laws
governing the conduct of hostilities (interna-
tional humanitarian law, or jus in bello).! This
paper will examine the law on the prohibition
of the use of force - jus ad bellum.

The first part of the essay will address the
law on the use of force before 1945. The
Hague Peace Conferences of 1899 and 1907,
the Covenant of the League of Nations, Pro-
tocol for the Pacific Settlement of Internation-
al Disputes were important documents prior
to the UN Charter addressing the issue of the
use of force. However, none of them were able
to prevent the resort to force that led to the
World War II.

The following chapter will discuss the law
of the prohibition of the use of force nowa-
days. Jus ad bellum of today is generally based
on the UN Charter. A state can use force ei-
ther with permission of the Security Council
or in response to an armed attack under Arti-
cle 51 of the Charter. The right acknowledged
under this article is traditionally referred to as
an ‘inherent right’ of self-defense. However,
this right is clearly not without limits. To be a
valid act under international customary law, an
action must generally conform to the classic

Caroline formula as set down by the US in
1837.2 This formula requires a response based
on self-defense grounds to be necessary, pro-
portionate and immediate. At the time of for-
mulation, the US asserted that a country claim-
ing such a right must show a necessity of self-
defense, instant, overwhelming, leaving no
choice of means, and no moment of delibera-
tion ... the act of self-defense must also in-
volve nothing unreasonable or excessive'.?

The second exception to the prohibition
of the use of force is enshrined in article 39 of
the UN Charter. The maintenance of interna-
tional peace and security is, as Article 1(1)
indicates, the most important goal of the Unit-
ed Nations. Chapter VIl especially devoted to
this goal, and it grants the Security Council
extensive powers in this regard. Both the his-
tory of the Charter and subsequent State prac-
tice shows that the Security Council is under
no obligation to make a determination under
Article 39, even if it considers that a threat to
or breach of the peace exists — Article 39 em-
powers, but does not oblige the Security
Council to act.*

The last part of the essay will address the
recent Russian-Georgian conflict that has
transformed the contemporary geopolitical
world, with large consequences for peace and
security in Europe and beyond. Moscow’s ini-
tial moves into so called South Ossetia as
large-scale violence broke out on August 7-8.
In the early morning of 8 August, Russian for-
ces moved across the border into so called
South Ossetia en masse, and during the
course of the following days they also occu-
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pied Abkhazia AR and took control of much of
the rest of Georgia.

On 9 August, 2008 the President of Geor-
gia declared cease-fire and Georgian forces
left the territory of so called South Ossetia. De-
spite this fact the Russian forces occupied large
parts of the Georgian territory and carried out
massive bombings of Georgian cities through-
out the country far from the conflict region.

The Russian Federation unsuccessfully
attempted to justify its unlawful use of large
scale force under the pretext of protection of
its nationals and self-defense. However, Rus-
sia's actions in Georgia not only violated norms
and principles of international law, but also
demonstrated how and to what extent the no-
tion of humanitarian intervention and other
norms of international law can be abused.
These issues will further be addressed in de-
tail throughout the Article.

[I. HISTORY OF THE PROHIBITION OF THE
USE OF FORCE

The rules of International Law regulating
the right to use force (jus ad bellum) are not
simply a product of the United Nations Char-
ter. Prior to 1945, there was a web of custom-
ary and treaty law which regulated the unilat-
eral use of force by states.®

The (jus ad bellum) framework for the re-
course to force has been evolving from the
Just War period (¢330 BC to AD 1650), when
war was deemed morally permissible only
when divinely ordained, through to the Posi-
tivist period (c1700-1919), when the emerg-
ing concept of sovereignty asserted that a
state could be bound by no higher law than
that to which it consents. Thus, despite what-
ever moral limits on the recourse to war, it
became accepted legal doctrine that a state
had a right to go to war whenever it so de-
sired, with only the requirement that war had
to be declared to be lawful.®

Prior to this century, no prohibition of the
use of force existed, so that States were free
to resort to war. The Hague Peace Confer-
ences of 1899 and 1907 marked the begin-
ning of attempts to restrict the freedom to re-
sort to war. Another modest restriction on the
freedom to resort to war was introduced
through the so-called Bryan Treaties, conclud-
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ed from 1913 onwards by the United States
with a number of other states.”

The experience of the First World War
gave rise to a more comprehensive effort to
restrict war within the frame work of the League
of Nations. Under the Covenant of the
League of Nations the member states agreed
to respect each other's territorial sovereignty
and submit any disputes that might lead to war
to the Permanent Court of International
Justice for arbitration. They further agreed
that if any state should go to war, contraven-
ing the Covenant, then the members would
break off all commercial intercourse with that
state and submit the matter to the League to
consider what military action need be taken.®

A serious attempt in the direction of a sys-
tem of collective security was made by the Fifth
Assembly of the League of Nations as early
as 1924; the members had adopted a “Proto-
col for the Pacific Settlement of International
Disputes” (the so-called “Geneva Protocol”)
establishing a general scheme of arbitration
between states on the basis of recognizing the
“solidarity of the members of the international
community” and declaring that “a war of ag-
gression constitutes a violation of this solidar-
ity and is an international crime.” However, like
so many instruments adopted in this era this
Protocol never entered into force.®

With regards the League of Nations it is
worth mentioning that the USSR was expulsed
from the League as an aggressor. When Sta-
lin could not persuade the Western powers to
ally with the USSR, even in the wake of the
German invasion of Czechoslovakia, he aban-
doned the collective security line and signed
the Nazi-Soviet Pact with Hitler on August 23,
1939. Subsequent Soviet territorial demands
on Finland led to the Winter War of 1939 -
1940 and to the expulsion of the USSR from
the League as an aggressor.%®

After Europe had undergone the confla-
gration of the First World War, the Briand-
Kellogg Pact of 1928, also known as the Pact
of Paris, brought about the first major depar-
ture from a system of international law incor-
porating the jus ad bellum towards a co-oper-
ative international order based on what today
is described as the “international rule of law.”
The paradigm shift towards a “less absolute”
notion of sovereignty (if that semantically
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problematic formulation is permitted) was doc-
umented by the High Contracting Parties’ dec-
laration “that they condemn recourse to war
for the solution of international controversies,
and renounce it, as an instrument of national
policy in their relations with one another” (Art.
1).2* However, the treaty contained no sanc-
tions against countries that might breach its
provisions. Instead, it was based on the hope
that diplomacy and the weight of world opin-
ion would be powerful enough to prevent na-
tions from resorting to the use of force. This
soon proved to be a false hope; though Ger-
many, Italy, and Japan were all signatories, the
treaty did not prevent them from committing
aggressions that led to World War 1I.

lll. THE PROHIBITION OF THE USE OF FORCE
ACCORDING TO THE UN CHARTER

The international law rules and institution-
al arrangements governing the use of force
are rather straightforward. Today’s security
structure erected after the catastrophic suf-
fering of the Second World War. Against that
backdrop, the architects of the post-war regime
sought to ban the use of force to the greatest
extent possible.*?

The starting point for any examination of
the law of the prohibition of the use of force is
Article 2(4) of the U.N. Charter that declares:
“All Members shall refrain in their internation-
al relations from the threat or use of force
against the territorial integrity or political in-
dependence of any state, or in any other man-
ner inconsistent with the Purposes of the Unit-
ed Nations.”®* The commentators generally
agree that the prohibition is not only treaty and
customary law but is also jus cogens norm of
International Law.**

Irrespective of whether the UN Charter is
seen as a revolutionary departure from exist-
ing customary international law on the use of
force or as a codification of rules that had al-
ready undergone a major shift in the twenti-
eth century, the Charter system was a marked
departure from that of the preexisting docu-
ments outlawing the use of force, and the lan-
guage of Articles 2(4) and 51 provides a new
terminology and the first expression of the
basic rules in their modern form.*s Pursuant
to Article 2(4) the use of force is prohibited,
rather that only war. Furthermore, the prohi-

bition is not confined to the actual use of force,
but extends to the mere threat of force. Final-
ly, the prohibition is safeguarded by a system
of collective sanctions against any offender
(Articles 39-51).1¢

Article 2(4) stipulates that members shall
refrain from the threat or use of force “against
the territorial integrity or political independence
of any State, or in any other manner inconsis-
tent with the Purposes of the United Nations”.
The use of force within the meaning of the terms
“territorial integrity” and “political indepen-
dence” not only occurs when a State’s territori-
al existence or the status of its political inde-
pendence is altered or abolished, but also cov-
er any possible kind of transfrontier use of
armed force.r” Accordingly, it is evident that the
U.N. Charter creates an almost inviolable pre-
sumption in favor of state sovereignty and a
strict rule against the use of force by nations.

IV. EXCEPTIONS TO THE PROHIBITION ON
THE USE OF FORCE

Fresh from their bitter experience during
the Second World War, however, the drafters
of the U.N. Charter were not starry-eyed ide-
alists. The League of Nations and the 1928
Kellogg-Briand Pact outlawing war had failed
to prevent aggression and global war. As
such, the Charter’s founders well understood
that states might opt to use force despite for-
mal legal prohibitions upon them doing so.®
In spite of the striving that prohibition to use
force and threat should be as inclusive as
possible, possibilities for certain exception "in
the common interest" and "in keeping with the
purposes of the United Nations".2® The effect
of Article 2(4) is to prohibit totally a state’s right
to use force, unless some specific exception is
made by the Charter itself.?° The U.N. Charter
provided two permissible exceptions to Article
2(4)'s prohibition on the use of force: self-de-
fense and collective security measures taken
under the authority of the Security Council.

i. Self-defense

The most important exception to the pro-
hibition of the use of force, and at the same
time the most controversial issue in this area,
is the right of individual and collective self-
defense against an armed attack.*
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Both treaty and customary international
law recognize the state's right to use the ap-
propriate measures, including force, in order
to thwart the dangers posed to its existence
and to the security of its citizens.?? Self-defense
in customary international law is based on the
"Caroline Doctrine," which established the
state's right to use force in order to defend
itself against real and imminent threats. Sec-
retary of State Daniel Webster set out the stan-
dard that has since achieved nearly universal
acceptance. According to Secretary Webster,
there must be a necessity of self-defense, in-
stant, overwhelming, leaving no choice of
means, and no moment for deliberation and
the defensive acts must not be unreasonable
or excessive.? It was the incident of the Caro-
line in 1837 “that self-defence was changed
from a political excuse to a legal doctrine”.?*

Self-defense in international treaty law is
entrenched in Article 51 of the UN Charter,
which does not create a new right to self-de-
fense, but refers to the preexisting customary
right.® Every nation is free at all times and
regardless of treaty provisions to defend its
territory from attack or invasion and it alone is
competent to decide whether circumstances
require recourse to war in self-defense.?®

Article 51 of the UN Charter provides that
following: “Nothing in the present Charter shall
impair the inherent right of individual or col-
lective self-defense if an armed attack occurs
against a Member of the United Nations, until
the Security Council has taken measures nec-
essary to maintain international peace and
security. Measures taken by Members in the
exercise of this right of self-defense shall be
immediately reported to the Security Council
and shall not in any way affect the authority
and responsibility of the Security Council un-
der the present Charter to take at any time
such action as it deems necessary in order to
maintain or restore international peace and
security."?’

There are several key features to the Ar-
ticle 51 right of self-defense: 1. A state requires
no approval from any external body before it
may avalil itself of its sovereign right to defend
itself.28 2. The right to self-defence was extend-
ed to include collective as well as individual
self-defence. Article 51 allows a state not only
to defend itself but also to join others, such
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as partners in security alliances, in collective-
ly repelling an armed attack launched by an-
other state. 3. To avoid any abuse of this right
as an excuse for illegal use of force, it was
limited to cases where an “armed attack” oc-
curs against a Member of the United Nations;
4. It was regarded as a temporary right to be
used only as the need arose “until the Securi-
ty Council has taken the measures necessary
to maintain international peace and security”.?

Under article 51, an armed attack is the
only action which can legitimately be respond-
ed to by the use of force. All states agree that
if there is an armed attack the right to self-
defence arises, but there are disagreements
as to what constitutes an armed attack. Not
all uses of force rise to this level. It is the scale
and effects of the act that are determinative
in assessing whether an armed attack is tak-
ing place such that a right to respond in self-
defense vests.*

a. Armed attack

The concept of armed attack was central
to the International Court of Justice’s judgment
on collective self-defense in the Nicaragua case.
The International Court of Justice, applying
customary international law, held in the Nica-
ragua case that: “Since the Court is here deal-
ing with a dispute in which a wrongful use of
force is alleged, it has primarily to consider
whether a State has a right to respond to inter-
vention with intervention going so far as to jus-
tify a use of force in reaction to measures which
do not constitute an armed attack but may nev-
ertheless involve a use of force”.3* The Court
further stated that: “the prohibition of armed
attacks may apply to the sending by a State of
armed bands to the territory of another State,
if such an operation, because of its scale and
effects, would have been classified as an
armed attack rather than as a mere frontier in-
cident had it been carried out by regular armed
forces. States today do not challenge the view
that actions by irregulars can constitute armed
attack; the controversy centres on the degree
of state involvement that is necessary to make
the actions attributable to the state and to jus-
tify action in self-defense in particular case”.*

The Court’'s decision that assistance to
rebels in the form of the provision of weapons
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or logistical or other kind of support did not
constitute an armed attack, was strongly crit-
icized by Judges Schwebel and Jennings in
their Dissenting Opinions. The focus for both
judges was on the question of fact. A few com-
mentators accepted their arguments on the
facts, but also went further and made strong
criticisms of the Court’s conception of armed
attack. However, their criticisms were based
on policy considerations and not by the ex-
amples of state practice or Security Council
practice.®®

b. Necessity and Proportionality

Once an armed attack has been launched,
the victim State may respond with force in self-
defense. However, customary international law
imposes certain requirements on self-defense.
The standard of the Caroline Doctrine has
matured into the requirements that self-de-
fense be necessary and proportionate. The
International Court of Justice confirmed their
existence in the Nicaragua case,* the Oil Plat-
forms case® and in the Nuclear Weapons
advisory opinion.® In the latter case, the Court
noted that this dual condition applies equally
to Article 51 of the Charter, thereby verifying
the applicability of the requirements in both
customary and conventional law.%”

Necessity means that there are no alter-
natives to the use of force — for instance, that
diplomatic means have been exhausted or
economic measures would be futile. Dinstein
describes necessity, as it might apply to a full-
scale war rather than a limited response in self-
defense, as obligating the state “to verify that
a reasonable settlement of the conflict in an
amicable way is not attainable.”s®

Proportionality is typically understood as
requiring a relationship not only between the
armed attack and the use of force in self-de-
fense but also between the use of force in self-
defense and its objective. The “lawfulness” of
a use of force in self-defense cannot be mea-
sured except by its capacity for achieving the
desired result.®

In the Nicaragua case the Court treated
these limitations of necessity and proportion-
ality as marginal considerations. That is, the
use of force by the USA was first held not to
qualify as lawful self-defense on other

grounds, then its illegality was confirmed be-
cause the actions were not necessary or pro-
portionate. Even if the supply of arms from
Nicaragua to opposition forces in El Salvador
had amounted to an armed attack, the mea-
sures taken by the USA against Nicaragua
were not necessary because they were taken
months after the major offensive of the oppo-
sition against the government of El Salvador
had been completely repulsed. Nor were the
US activities relating to the mining of the Nica-
raguan ports and attacking oil installations
from Nicaragua. Thus the question of neces-
sity and proportionality are dependent on the
facts of the particular case.*

The choice of how force in self-defense is
employed is thus pervaded with the quality of
judgment. Decision makers must assess
whether the particular choices of force avail-
able to them satisfy their requirements of self-
defense, and they must do so in a way that
does not go beyond those requirements un-
reasonably.*

ii. Collective Security Measures
Taken Under the Authority of the
Security Council

The second exception to the prohibition
of the use of force arises when the United
Nations authorizes armed collective security
measures. Article 39 of the UN Charter opens
the way for the use of the most powerful in-
strument of the UN, the adoption of enforce-
ment measures in case of threats to the peace,
breaches of the peace or acts of aggression.

According to the UN Charter Security
Council is assigned “primary responsibility for
the maintenance of international peace and
security.”*? Acting pursuant to its authority un-
der Chapter VII of the Charter, the Security
Council is empowered to “determine the exist-
ence of any threat to the peace, breach of
the peace, or act of aggression.” In such cir-
cumstances, the Security Council “shall . . .
decide what measures shall be taken in ac-
cordance with Articles 41 and 42, to maintain
or restore international peace and security.”

Measures available under Article 41 are
those “not involving the use of armed force”
to give effect to the Security Council's deci-
sions.** By Article 42, the Council may turn to
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military force to resolve these situations in
what are generally labeled .enforcement op-
erations.*

The use of force under the collective se-
curity regime is not a unilateral right. Rather,
“recourse to such measures is to be the ex-
clusive prerogative of the United Nations, act-
ing in concert.”® The prior commission of an
armed attack is not a prerequisite to the exer-
cise of force under Security Council authority.
Rather, the Security Council may authorize
measures, including the use of force, merely
in the face of “threats” to international peace
and security?’, including threats that may not
yet be imminent. The Security Council, more-
over, has largely unfettered power to deter-
mine what events and developments consti-
tute such a threat.

All members of the United Nations have
“agreed to accept and carry out the decisions
of the Security Council in accordance with the
present Charter.”® Accordingly, Chapter VII
determinations of the Council are legally bind-
ing on all U.N. member states. Moreover, the
Charter provides that “in the event of a con-
flict between the obligations of the Members
of the United Nations under the present Char-
ter and their obligations under any other in-
ternational agreement, their obligations under
the present Charter shall prevail.”®

V. THE RECENT RUSSIAN-GEORGIAN
ARMED CONFLICT — THE TOTAL
IGNORANCE OF THE LAW OF JUS AD
BELLUM BY THE RUSSIAN FEDERATION

i. The factual circumstances of the
recent Russian-Georgian conflict

In the past months, Russia had been bol-
stering its position in both so called South
Ossetia and Abkhazia AR. According to the
statement of a so called South Ossetian per-
son, Russian advisers and military officers ar-
rived in the town of Java in late July. They hired
local Ossetians at salaries of $1,000 a month
— huge by local standards — to help to con-
struct military buildings. The Russian Feder-
ation also sent extra “peacekeepers” into Abk-
hazia AR in April 2008 and army railway work-
ers on 30 May 2008. Georgia denounced
these moves as illegal occupation. But in two
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months the railway crew repaired the rail link
from Sukhumi to the city of Ochamchire which
had been broken for years. Moscow insisted
that was for “humanitarian” purposes, but only
a few weeks later, at least a portion of the
9,000 Russian troops who went into Georgia
via Abkhazia AR traveled with their hardware
via the railway.*

From the 1 August 2008 the situation es-
calated in the Tskhinvali Region of Georgia,
when the attacks have been carried out by
the representatives of the Separatist regime
of so called South Ossetia (Tskinvali Region).
Georgian villages — Upper and Lower Nigozi,
Avnevi, Ergneti and Eredvi were subjected to
the heavy fire from machine-guns and grena-
des. The fire was lead in the direction of check-
points of Georgian peacekeepers and police.
As a result of an intensive shelling, 6 civilians
were injured, houses destroyed. Attacks conti-
nued on 5-6 of August, when fire from machi-
neguns and grenades were opened at Geor-
gian village Nulli and Georgia and police
checkpoint respectively. On 7 August separa-
tists once again attacked Georgian villages
Eredvi, Frisi, Avnevi, dvani and Nulli, as a result
of which 2 Georgian peacekeepers were woun-
ded. Later that day the attacks were continued.

Since the 7™ of August 2008, 3 columns
consisting of hundreds of armed personnel as
well as tens of heavy armed vehicles were en-
tering the region of Georgia — so called South
Ossetia, via Rocki Tunnel, from the Russian
Federation. At approximately 1:30 am, tank co-
lumns of the Russian 58th Army started cross-
ing into Georgia.**

From early hours of 8 August, the armed
attack was launched against Georgia by the
Russian Federation. The territory next to so
called South Ossetia (Tskinvali Region) in par-
ticular cities of Gori, Kareli and nearby villages,
were bombed.

All together at least 36 areas were bom-
bed, of which 24 are villages (or areas near
villages) including those in Abkhazia AR, 6 are
towns (or areas near towns), one administra-
tive unit (massive attack of the whole territory
of Abkhazia AR) and key elements of the na-
tional infrastructure. In addition to Thilisi and
Abkhazia AR, six of Georgia’s nine adminis-
trative regions, as well as the Autonomous
Republic of Adjara were shelled.
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ii. Protection of Nationals Abroad

The Russian Federation argued that it had
acted in accordance with the principles of in-
ternational law, namely it had acted in self-de-
fense and entered the territory of Georgia in
order to defend its citizens on the territory of
so called South Ossetia, Georgia.

First and foremost, it is a separate viola-
tion of the international law (interference of
domestic affairs prescribed by Article 2(7) of
the UN Charter) by the Russian Federation to
grant Russian passport to the person inhabit-
ing in the separatist regions for the sole pur-
pose of artificial change of population com-
position. It should be noted that both respect
for principles of sovereignty and friendly, good
neighborly relations require that states refrain
from granting citizenship en masse to citizens
of another state without that state's explicit
consent. Russia violated the above principles
by conferring citizenship on residents of Geor-
gia's breakaway regions of so called South Os-
setia and Abkhazia AR, since Georgia not only
did not consent to Russia's handing out pass-
ports to its citizens, but also repeatedly ob-
jected to it.5?

The duty of a state to protect its popula-
tion is arguably its foremost obligation, even
at the expense of its conduct towards other
international actors,*® although case law indi-
cates that such actions do not constitute self-
defense.>

Itis argued, that international law does not
recognize the legality of use of force for the
protection of the “nationals abroad” as such
and existing practice shows that, States have
argued the right to protect nationals abroad
within the context of the right of self-defence.%

Furthermore, the International Law Com-
mission in its First Report on Diplomatic Pro-
tection of 2000, approved by the General As-
sembly by its resolution, emphasized that the
state practice in combination with the prohibi-
tion of use of force under Article 2(4) of the
UN Charter outlaws use of force under the
pretexts of diplomatic protection. The only
exception to this provision, permitting the uni-
lateral use of force by States, is Article 51,
which deals with the right of self-defense.%®

iii. The Russian Federation cannot
justify its actions as aresort to the right
of self-defence

It is evident that the abovementioned acts
of the Russian Federation constitute violation
of the prohibition of the use of force enshrined
in article 2(4) of the UN Charter. Moreover,
these acts cannot be justified under the right
to self-defense, neither under the treaty law
nor customary rules of international law.

As noted above the right to self-defence
enshrined in Article 51 applies to cases where
an “armed attack” occurs against a Member of
the United Nations.®” The exercise of this right
is subject to the State concerned having been
the victim of an armed attack.*® Existence of prior
armed attack carried out by state against a state
is essential.*® The Russian Federation may not
invoke the principle of self-defence since the
incidents in the region of so called South Os-
setia, which constitutes an integral part of Geor-
gian territory and is recognized as such by the
international community, did not constitute an
“armed attack” of Georgia against the Russian
Federation. In addition, it is submitted that the
military action of the Russian Federation did
not meet the requisite of necessity since other
diplomatic means were available in order to re-
dress the issue and of proportionality, as far
as the military operation carried out by the
Russian Federation affected and caused dam-
age to the whole territory of Georgia on which
casualties were fixed among the civilian popu-
lation and civilian objects.

It is argued that the Russian Federation can-
notinvoke its customary right to self-defence since:
1. The Russian Federation has not faced the real
and imminent threat leading to self-defence. The
confrontations in the region of so called South
Ossetia, which was caused by the Russian Fede-
ration itself, posed real and imminent threat to Geor-
gia; 2. Even if there existed any kind of threat to
the Russian Federation, it has not exhausted all
peaceful means for the settlement of the dispute.

In any event all the possible justifications
for Russia's military action (including the most
plausible one, the defence of Russian troops
in so called South Ossetia) would only justify
military action that was necessary and propor-
tionate to protect the individuals who were
being defended. Since the acts committed by
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the Russian Federation are far from the limits
of the right to self-defence, use of force against
Georgia by the Russian Federation constitute
an unlawful act that cannot satisfy require-
ments for the justification.

It should also be pointed out that it has
been alleged by the Russian side as well as
some human rights organizations that Geor-
gia initiated armed attack. However, with re-
gards this allegation it should be noted that
the Russian Federation actively supported
separatists by armed supplies, trainings, lo-
gistic, etc. The Russian officials held the high-
est governmental posts in self-proclaimed gov-
ernment of so called South Ossetia. The sup-
port provided by the Russian peacekeepers
to carry out attacks against Georgian police
and civilian population in the conflict zone
clearly should be qualified as “substantial in-
volvement” within the meaning of the famous
holding of Nicaragua. Hence, Russian Feder-
ation is directly implicated in the above-men-
tioned attacks on the Georgian villages. Con-
sequently, the only available measure for
Georgia was to invoke its right of individual
self-defense under Article 51 of the UN Char-
ter. Thus the military attack on Georgian civil-
ian population, police forces and Georgian
peacekeepers in Tskhinvali region Georgia
unequivocally falls within concept of armed
attack. The factual circumstances further sug-
gest continuous nature of the attack against
Georgia’s territorial integrity and political in-
dependence. The use of force by Georgia met
the standard of “necessity” and “last resort”
and accordingly, it was fully justified.

VI. CONCLUSION

The paper has examined the development
of the law of the use of force from the begin-
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ning till the establishment of the United Nations
Charter. It has demonstrated that the rules in
the Charter are fundamentally non-interven-
tionist and limit the use of force by states in-
ternationally to two cases, that is, for self-de-
fense, and for purposes of collective security,
and/or assisting UN military operations. The
Charter contains principles and rules that are
strongly in favor of upholding state sovereignty
and the non-use of force by states.

As discussed above, within the corners of
the Charter, there are but two exceptions to
the prohibition: self-defense and collective
security measures taken under the authority
of the Security Council. Russian officials offered
justifications for their use of force that mixed
the claims with other justifications. The Rus-
sian Federation failed to produce any convinc-
ing legal argument to justify its unprecedent-
ed recourse to force against Georgia that went
far beyond any limits of necessity and propor-
tionality since Russia’s military actions were
carried out throughout the whole territory of
Georgia causing considerable damage to the
country and its population.

The essay has tried to shed light on the
fact that the aerial bombardment of the terri-
tory of Georgia over 75 times, with the five
fully confirmed Rocket Attacks from the “Toch-
ka-U” (SS-21) and “Iskander-M” (SS-26) class
of missiles, sinking of the Georgian ships, air
strikes on military facilities, and destruction of
equipment at military bases, destruction of ci-
vilians and civilian objects by the Russian
Federation was without any doubt the illegal
use of force against the territorial sovereignty
and political independence of another state
that constitutes a flagrant violation of Article
2(4) of the UN Charter and the Russian Fede-
ration should bear international legal responsi-
bility for the measures taken against Georgia.
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TEIMURAZ ANTELAVA®

SOME IMPLICATIONS ON THE ICC’'S POTENTIAL INTERFERENCE
IN RELATION TO THE AUGUST EVENTS IN GEORGIA

“All of this adds up to compelling evidence of war crimes and grave
human rights abuses. This should persuade the Russian government
it needs to prosecute those responsible for these crimes”.

INTRODUCTION

The recently developed events in Geor-
gia apart from all political discussions have
raised a number of issues of various areas of
international law. The list of purely legal mat-
ters related to the conflict range from jus ad
bellum and jus in bello to the different aspects
of human rights, self-determination, seces-
sion, recognition and sovereignty. Such a wide
field of legal issues opened a space for the
speculations on the possible options of refer-
ring to the certain international judicial bod-
ies. There are some opinions, not necessarily
suggesting the use of such options with the
primary purpose to achieve justice, but rather
to obtain some political benefits. On the other
hand, undoubtedly the conflict has brought
numerous questions truly deserving the atten-
tion of the competent international courts
which are the only authorities possessing an
actual capability of giving an effective remedy
to over 100,000 victims affected by the events
occurred in August-September 2008. The in-
teraction between the political attempts of mis-
use of justice and the real need for it is thus
very intensive and requires a very careful de-
limitation between the former and the latter.
The International Criminal Court (ICC) is one
of the bodies included in this contextual grey
zone where some people would be happy to
label another party as comprised of the war
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criminals and others speak of existence of the
grounds enough for the ICC’s potential inter-
ference. The current paper will attempt to draw
the line between the political and legal realms
of the ICC’s potential action in relation to
Georgia, going in its certain parts beyond this
scope by considering the issue from the glo-
bal perspective of the general legal-political
tensions surrounding the ICC in its first years
of existence.

1. HOW THE TALKS ABOUT THE ICC’S
POTENTIAL INTERFERENCE HAVE STARTED

The first signs of the ICC’s attention to the
situation in Georgia appeared on 12 August
2008 when the Prosecutor announced that ‘it
is a possibility’ to launch a preliminary investi-
gation for then five days ongoing conflict.? In-
terestingly, it was preceded by the statement
of the Georgian Minister of Justice, announc-
ing that Georgia among other international
judicial bodies will also refer to the ICC. How-
ever, this single statement has never been
somehow supported afterwards and since the
ICC’s Prosecutor made it clear that the situa-
tion is under the attention of the Court, the
position of the Georgian government has
changed a little bit. Whereas the proceedings
before the International Court of Justice (ICJ)
have been instituted by Georgia and by re-
guesting the interim measures at the Europe-
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an Court of Human Rights (ECtHR) in Stras-
bourg it became clear that the litigation will
take place also at this organ,? the shift in the
attitude of the Georgian government concern-
ing the ICC'’s potential interference, as numer-
ously declared by the officials in Thilisi, is that
Georgia is ready fully to cooperate and pro-
vide all necessary assistance to the Court. The
talks were further strengthened when the Of-
fice of the Prosecutor (OTP) of the ICC has
published an official press release where it is
said that ‘[ijn the wake of recent events in
Georgia and in light of information related to
the alleged commission of crimes under ICC
jurisdiction, ICC Prosecutor Luis Moreno
Ocampo ... confirmed that the situation in
Georgia is under analysis by his Office.” It fur-
ther says that ‘[a]n official from the Georgian
government met with the Division of the Juris-
diction, Complementarity and Co-operation of
the Office to offer information and co-opera-
tion’ and that ‘[t]he Office will proceed to seek
further information from all actors concerned.™
For those carefully following all that interna-
tional courts story as a separate chapter in
the war between Russia and Georgia this shift
might have raised some curiosity regarding
the true reasons of it.

As these ‘true reasons’ can probably nev-
er become known to the public at least in the
envisaged future due to their possible belong-
ingness to the confidential diplomatic negoti-
ations between the certain actors, the attempt
of the logical analysis does not seem to be
totally unhelpful for the ‘guess’ and may even
positively complement the so far identified
points by the government officials.

2. 1S THERE ‘A REASONABLE BASIS TO
BELIEVE THAT A CRIME WITHIN THE
JURISDICTION OF THE COURT HAS BEEN
OR IS BEING COMMITTED’?

The title of this part is most likely the de-
parting point for any discussions related to the
guestion of the ICC’s interference. For the
purposes of the scholarly paper there in prin-
ciple may be a plenty of different approaches
for answering it. Here, the examination of the
substantive law comes at first, i.e. whether the
certain conduct criminalized by the Statute al-

72

JOURNAL OF INTERNATIONAL LAW, N2, 2008

legedly took place on the territory of Georgia
which is a State party to it. Obviously, the anal-
ysis given below is not based on any inde-
pendent investigation and relies primarily on
the facts of common knowledge which were
extensively brought to the attention of the
audience during and in the aftermath of the
war. According to this information there can
be a certain allegations concerning the com-
mission of the Crimes Against Humanity and
the War Crimes, criminalized respectively in
the articles 7 and 8 of the Statute.

2.1. Crimes Against Humanity

There are two types of the prohibited con-
duct under the category of the Crimes Against
Humanity within the Statute the commission of
which may be seriously examined based on
the information and facts we have in relation
to the conflict.

Article 7(1)(d) criminalizes “[d]eportation
or forcible transfer of population”. In this res-
pect solely the fact of the large scale displace-
ment® raises a certain questions. This is not
to say that the existence of the internally dis-
placed persons (IDPs) as such, implies the
‘reasonable basis to believe’ that the crime
against humanity of deportation or forcible
transfer of population has been committed, but
still makes it necessary to go deeper in ana-
lyzing the reasons for this displacement.

The first suspicion of the ethnic based
expulsion of the population comes from the
very fact that the Georgian inhabitants of the
territories which are currently under the Rus-
sian control, unlike the Ossetians are unable
to return to their homes despite the end of
the hostilities.® The numerous witness state-
ments describing the situation in the Georgian
residential areas after the withdrawal of the
Georgian troops provide further pieces to the
puzzle displaying the policy of ethnic purifica-
tion in the territories occupied by the Russian
army.” Some of this statements are also pub-
lished on the web-site of Human Rights Watch.?
Apart from all, however, the strongest argu-
ment indicating the clear intent of ethnic puri-
fication of the Georgian occupied territories
is perhaps the statement made by the so-
called ‘president’ of the de facto South Osse-
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tian administration, Eduard Kokoity, who in his
interview of 15 August 2008 given to the Rus-
sian periodical Kommersant, on the question:
‘[w]ill Georgian civilians be allowed to return?’,
answered the following: ‘We do not intend to
let anybody in here anymore.’® Another signif-
icant indicator of the mentioned policy ap-
peared several days after this interview, when
the Economist quoted a ‘South Ossetian in-
telligence officer’ as follows: ‘We burned these
houses. We want to make sure that they [the
Georgians — T.A.] can’t come back, because
if they do come back, this will be a Georgian
enclave again and this should not happen.'®

Though in the different context, but still,
Georgia has also raised the issue of the eth-
nic purification of its territories in the proceed-
ings before the ICJ and affirmation of its claims
by the Court will obviously serve as an author-
itative judicial evaluation of this issue.® Indi-
rectly, if timely delivered, such evaluation may
affect also the process within the frame of the
ICC. So far, the order imposing the interim
measures on request of Georgia and the af-
firmation of the Court’s jurisdiction prima fa-
cie leaves somewhat promising impression.*2

The crime against humanity of deporta-
tion or forcible transfer of population under
the ICC Statute requires the existence of the
following elements:

“1. The perpetrator deported or forcibly
transferred, without grounds permitted under
international law, one or more persons to an-
other State or location, by expulsion or other
coercive acts.

2. Such person or persons were lawfully
present in the area from which they were so
deported or transferred.

3. The perpetrator was aware of the fac-
tual circumstances that established the law-
fulness of such presence.

4. The conduct was committed as part of
a widespread or systematic attack directed
against a civilian population.

5. The perpetrator knew that the conduct
was part of or intended the conduct to be part
of a widespread or systematic attack directed
against a civilian population™*?

Concerning the words “forcibly” and ‘trans-
ferred’ it is furthermore explained that ‘[tlhe
term ‘forcibly’ is not restricted to physical force,

but may include threat of force or coercion,
such as that caused by fear of violence, du-
ress, detention, psychological oppression or
abuse of power against such person or per-
sons or another person, or by taking advan-
tage of a coercive environment’,'* whereas
“[d]eported or forcibly transferred” is inter-
changeable with “forcibly displaced”.*®

Passing step-by-step through this required
elements, concisely we have the following pic-
ture:

1. The general context, victims’ testimo-
nies and the statements of the de facto South
Ossetian officials all evidence the expulsion
of the ethnic Georgian civilians by using vari-
ous methods of coercion. As this expulsion
took place within the frame of an international
armed conflict the lex specialis for the deter-
mination of whether any grounds under the
international law for such transfer exist is the
Geneva Convention Relative to the Protection
of the Civilian Persons in Time of War of Au-
gust 12, 1949 (the Fourth Geneva Conven-
tion). Under its Article 49 ‘[ijndividual or mass
forcible transfers, as well as deportations of
protected persons [i.e. civilians] ... are pro-
hibited, regardless of their motive.’ Clearly, the
exception to this prohibition provided in the
same article concerning the ‘security of the
population or imperative military reasons’ which
allow the occupying power to undertake total
or partial evacuation does not apply as such
reasons did not exist. Nor will be an appeal to
the ‘voluntary’ nature of the population flow
valid, as the three hours cease-fire announced
by the Georgian side and accepted by its ad-
versary to allow those willing to leave the ter-
ritories under the threat of the affection by the
hostilities was well used by those truly leaving
by own will, whereas the main flow took place
exactly in the aftermath of the war and in terms
of the newly established occupation.

2. There is no need of dwelling upon the
lawfulness of the presence of the Georgian
population in the region, as it is undisputed
that the ethnic Georgians are local, indigenous
inhabitants of Samachablo, what since the
establishment of the Soviet power is inter-
changeably called also as ‘South Ossetia’.

3. The awareness of the factual circum-
stances establishing the lawfulness of the pres-

73



LOI&®O1O3MEHNLIT LOBIGHOIRNL TIH60XN, N2, 2008

ence is also not much under the question, as even
if the actual perpetrator was in an exceptional
case unable to identify it, generally speaking
that is a fact of common knowledge.

4. The indicators that requirement of gen-
eral context of widespread or systematic at-
tack directed against the civilian population is
satisfied are the same as for the first element.
The numerous testimonies of the victims, the
statements of the de facto separatist leaders,
and most importantly the large number of
those claiming their forcible displacement cre-
ate sufficient basis for the allegations in favor
of such context.

5. Though the lack of the requirement of
the knowledge of general context of attack may
be in theory successfully used by defence in
the cases of actual perpetrators, it definitely
will not create a problems concerning the so-
called ‘big fishes’, because obviously such
attack should have been planned at certain
level.

Based on the above and without any prej-
udice to the further outcome of the process
where the ‘sufficient evidence to establish
substantial grounds to believe that the per-
son committed each of the crimes charged'®
has to be found at the confirmation and the
guilt ‘beyond reasonable doubt*’ necessary
for conviction has to be established at the tri-
al stage, it may be clearly said that the ‘rea-
sonable basis’ requirement to proceed with
the investigation is definitely satisfied.

The second type of the prohibited con-
duct under the category of the Crimes Against
Humanity which may be cumulatively charged
together with the alleged violation of the Arti-
cle 7(1)(d) of the Statute is the crime against
humanity of persecution criminalized under the
Article 7(1)(h). The essence of this offence is
in the deprivation of fundamental rights to one
or more persons,’® committed in connection
with any other act prohibited under the Article
7(1) or any other crime within the jurisdiction
of the ICC?*® with the discriminatory targeting
on the basis of the belongingness to the cer-
tain group.?’ Thus, rephrasing in a simplified
manner, in our case the cumulative charging
with the Article 7(1)(h) may take place once
the crime against humanity of deportation or
forcible transfer of population took place on a
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discriminatory basis. It however may also be
charged together with any other crime under
the Statute and thus applied in our situation
also with the War Crimes alleged commission
of which is discussed below.

2.2. War Crimes

There are six types of the prohibited con-
duct within the category of the War Crimes,
the reasonable basis of the commission of
which is quite likely to exist in the given situa-
tion. Five out of them may be merged in two
groups, one of which consists of the three
types of the prohibited conduct against prop-
erty and another of the two types of the same
conduct against the forcible transfer of the
population. The sixth type of the prohibited
conduct refers to the taking of hostages.

The war crimes against property, perhaps
as the most widely practiced together with the
enforced displacement, criminalized in three
different parts of the Article 8, depending on
the particular features, certainly require an
attention. The various reports showing a large
scale pillage, looting and burning of the Geor-
gian villages? create a solid grounds for the
further investigation in this direction. It is a job
of the prosecution on a case-by-case basis to
determine at the certain stage which of the
particular prohibited conduct took place from
the possible three: Article 8(2)(a)(iv) ‘[e]xte-
nsive destruction and appropriation of prop-
erty, not justified by military necessity and car-
ried out unlawfully and wantonly’, Article
8(2)(b)(xiii) ‘[d]estroying or seizing the ene-
my's property unless such destruction or sei-
zure be imperatively demanded by the neces-
sities of war’, or Article 8(2)(b)(xvi) ‘[plillaging
a town or place, even when taken by assault’.
According to the Elements of Crimes all these
prohibited conducts have some common, as
well as distinguishing elements. It will go far
beyond the purpose of this paper to attempt
and analyze each of them and the opportuni-
ty of their cumulative charging. However, like
in the case of the crime against humanity of
deportation or forcible transfer of population,
the preliminary ‘test’ of the existence of the
necessary elements for these conducts ap-
pears to be quite positive.
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As to the war crimes of enforced transfer
of population, the grounds indicating the ne-
cessity of further investigation are common
with the crime against humanity of deporta-
tion or forcible transfer of population consid-
ered above. Under the War Crimes category
the Statute provides two relevant provisions
in this respect: Article 8(2)(a)(vii) ‘[u]nlawful
deportation or transfer or unlawful confine-
ment’ and Article 8(2)(b)(viii) ‘[t]he transfer,
directly or indirectly, by the Occupying Power
of parts of its own civilian population into the
territory it occupies, or the deportation or
transfer of all or parts of the population of the
occupied territory within or outside this terri-
tory’. Like in the case of the war crimes against
property the particular application of these
provisons depends on the case-by-case ap-
proach of the prosecution on the later stage
of the investigation. The same should be said
concerning the approach with regard to alter-
native or cumulative charging of enforced de-
portation as a crime against humanity or as a
war crime. The difference in the chapeau ele-
ments may vary in each particular case.

One more prohibited conduct within the
War Crimes category which according to the
various reliable sources of information?? took
place is the hostage taking.?® These sources
suggest that at least one hundred civilians
were arbitrary detained by the Ossetian mili-
tias during and in the aftermath of the hostili-
ties. Under the ICC regime, the following ele-
ments are required for this crime:

“1. The perpetrator seized, detained or
otherwise held hostage one or more persons.

2. The perpetrator threatened to Kill, injure or
continue to detain such person or persons.

3. The perpetrator intended to compel a
State, an international organization, a natural
or legal person or a group of persons to act
or refrain from acting as an explicit or implicit
condition for the safety or the release of such
person or persons. 4. Such person or persons
were protected under one or more of the
Geneva Conventions of 1949.

5. The perpetrator was aware of the fac-
tual circumstances that established that pro-
tected status.

6. The conduct took place in the context
of and was associated with an international
armed conflict.

7. The perpetrator was aware of factual
circumstances that established the existence
of an armed conflict”.?*

According to what we see the only prob-
lematic part in principle is the information con-
cerning the paragraph 3, whether or not there
were some speculations regarding the safety
or the release of the detainees. However, con-
sidering the extreme sensitivity of the issue it
is highly possible that the Georgian authori-
ties though having such information refrained
from its proliferation. The further investigation
is nonetheless necessary and will also facili-
tate the determination of this fact in question.

3. POLICY CONSIDERATIONS:
SELF-REFERRAL BY THE STATE PARTY
OR THE INVESTIGATION PROPRIO MOTU
BY THE PROSECUTOR?

Since all the aforementioned information
and analysis affirms that in relation to the Au-
gust events in Georgia there is ‘a reasonable
basis to believe that a crime within the juris-
diction of the Court has been or is being com-
mitted’?® the question which comes next is how
to proceed with the investigation. Obviously,
the option of the referral by the UN Security
Council?®® has to be excluded as, firstly, such
option has never been discussed at any point
and secondly, had it even be so, Russia as a
permanent member of the Council exercising
a veto power would never allow such referral
to take place.?” The remaining possible options
are thus either a referral by a State Party to
the Statute? or the investigation proprio motu
by the Prosecutor.?®

It is unlikely that any of the State Parties
apart from Georgia itself will take the respon-
sibility of the referral. The various political
considerations here play a major role and the
fact that none of the State Parties has ex-
pressed such willingness so far is the best
proof for that.

Consequently, we have a reality where the
only possible two options of the initiation of
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the proceedings, if possible at all, are either a
self-referral by Georgia or the Prosecutor’s
investigation proprio motu.

The option of the self-referral by the State
is obviously always loaded by the serious po-
litical considerations. In case of Georgia, tak-
ing into account a very sensitive nature of the
issue, which for about 10 days was a top sto-
ry in the news around the world, such consid-
erations are understandably even more tan-
gible. Taking the fact that the government,
which normally evaluates everything rather
from a policy side than a purely legal apprais-
al, has already instituted the litigation in two
other significant international courts, the pro-
cess of searching for justice is certainly shad-
owed by the political risk-assessment once it
comes to the third. Here, as mentioned in the
introduction, a clearly politically beneficial
would be the opportunity of labeling the ad-
versary as a war criminal having the ICC’s find-
ings as a backing factor. However, the oppo-
site risk of for instance the OTP to find the
situation inadmissible under any circumstanc-
es, giving thus the grounds for the political
statements of the Russian officials speaking
on the totally false blaming from Georgia ‘as
affirmed by the ICC’s decision’, considering its
extreme undesirability, perhaps directs the pre-
ponderance between the potential benefit and
the risk in favour of the latter.

The Prosecutor at the same time may not
be willing to express the initiative. Especially
when it is related to Russia, a superpower
which is not a party to the Statute. Even the
experience gained from Sudan whose politi-
cal weight internationally is incomparable with
Russia’s evidenced the enforcement deadlock
directly hitting the authority of the ICC, which
as a relatively new institution vitally needs its
strengthening rather than the opposite.

As it becomes visible, because the both
possible ways of acting carry an undesired risk
for their initiators, the pessimistic observer
would conclude that despite the existence of
the grounds to proceed from the purely legal
point of view as it is shown above, no action
within the ICC’s frame will take place. None-
theless, the informal negotiations, which cer-
tainly can not be announced, may bring their
positive result. Georgia in principle will make
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a referral once it has a certain assurances that
the Prosecutor based on his findings agrees
to proceed with the case. This may happen if
the policy considerations of the OTP by some
reasons make it preferable for Moreno-Ocam-
po to avoid the burden of initiative, but do not
imply that proceeding further once the refer-
ral by the State Party took place is a problem.
Surely, the enforcement deadlock is a case
here and this may possibly be the reason for
the Prosecutor to prefer a total abstention.
The problem of enforcement already raising
a serious discussions of the ICC’s efficiency
as of the institution, often considered also in
the light of its cost, does in principle negative-
ly affect the prospects to establish justice in
relation to the August events in Georgia.

Not to be blamed for the biased, one side
approach, one shall remark however that go-
ing ‘against’ such a powerful country like Rus-
sia may turn out as a way leading to the total
failure of the ICC, especially considering that
its final and successful settlement within the
system of international justice is yet to come.
This clearly will not happen only if the political
support of the ICC as of the impartial and in-
dependent institution dealing with the ‘atroci-
ties that deeply shock the conscience of hu-
manity’®® is sound enough. The western de-
mocracies already have an experience of such
support in the case of the International Crim-
inal Tribunal for the Former Yugoslavia (ICTY)
and thus one may confidently assume that their
will is a determinant also for the ICC. Certain-
ly, the success in the political efforts for the
ICTY requires lesser resources as it has small-
er and lesser opposition due to its jurisdiction
limited in time and the area. The same pow-
ers opposing the idea of the supranational
accountability mechanism for the gross human
rights violations are obviously more concerned
when it turns to the possibility there to exist a
such mechanism universally.

CONCLUSION

As it was shown above, from the purely
legal point of view the grounds for the ICC’s
investigation of the August events in Georgia
definitely exist. The impediment to it, if to gen-
eralize, is a strong dependency of this institu-
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tion on the numerous political factors. One
may justify a likely non-interference of the
Court with the larger interest of its very ‘suc-
cess’ what will positively affect the whole idea
of international justice in the future. Those

suggesting this view, shall keep in mind how-
ever that this ‘success’ can not be achieved if
the ‘today’ need for justice becomes a victim
of the ‘tomorrow’ interests of the organization.

* | would like to express the gratitude to my first and foremost mentor in international
law Prof. Levan Alexidze for his valuable comments and suggestions made on
the earlier draft of this paper. The responsibility for all possibly remaining errors
is however solely mine.
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4, at paras. 93-100). All mentioned material is on file with author.

= Article 8(2)(a)(viii) of the Statute.

24 Article 8(2)(a)(viii) of the Elements of Crimes.

% Article 53(1)(a) of the Statute. Not much of a scholarly views were so far expressed
on this issue, one shall mention however that such an authoritative international
scholar and practitioner as Antonio Cassese has somehow supported this
opinion. See Antonio Cassese, “The Wolf that Ate Georgia”, The Guardian, 1
September 2008.

26 Article 13(b) of the Statute.

27 Though the Article 27(3) of the UN Charter provides that “in decisions under
Chapter VI, and under paragraph 3 of Article 52, a party to a dispute shall abstain
from voting”, the practice shows that the referral to the ICC is made under the
Chapter VII. See UN Security Council Resolution 1593 (2005).

2 Articles 13(a) and 14 of the Statute.

2 Articles 13(c) and 15 of the Statute.

% para. 2 of the Preamble of the Statute.
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MAIA TITBERIDZE

CRIME OF AGGRESSION IN THE XXI CENTURY:
FAILURES, PROMISES, PROSPECTS

1. INTRODUCTION

Nowadays, in the XXI century, one shall re-
view the Rome Statute for the International Crim-
inal Court and feel exhilarated about what the
international community has achieved. It man-
aged to create a permanent international crim-
inal court, what has been the determination of
the General Assembly since World War I
(WWII). One may think that the key point for
outlawing Aggression on the international level
has been including the crime in the Statute of
the Court. Nevertheless, there is still room for
doubts whether the Court is a proper forum for
seeking justice against aggressors. Looking
through the Statute one shall notice that de-
spite being envisaged by Article 5 of the Stat-
ute, it lacks a concrete definition of aggression
thus stripping the court of its jurisdiction until
such a definition is adopted. Should this fact
lead to a conclusion that the international com-
munity failed in outlawing the crime or is there
still some promise and prospect for the victims
of Aggression on the international plane?

The essay considers the issue of lack of
the definition of aggression and possible impli-
cations thereof. Part 2 examines the historical
developments of the crime of aggression. Part
3 concentrates on the developments in Rome
and the possible adoption of the definition of
aggression within the ICC aegis. Part 4 draws
special emphasis upon the Resolution 3314
(1974) of the UN General assembly and its role
in efforts to define aggression. Furthermore, the

“It is the habit of every aggressor nation to claim

that it is acting on the defensive”.

Jawaharlal Nehru,
the First Prime-Minister of Independent India

conflict between Georgia and the Russian Fed-
eration in the context of aggression is exam-
ined in part 5 of the essay.

The essay does not seek to exhaustively
elaborate on the powers of the United Nations
organs in the determination of an act of agg-
ression and their authority in relation with the
crime. Nor does it attempt to provide sugges-
tions regarding the possible definition to be
adopted within the ICC Statute. What is sought
within the essay is to give a clear picture of
developments in the regulation of the crime
and to assess recent developments regard-
ing Georgia and the Russian Federation in the
context of the crime of aggression.

2. HISTORICAL DEVELOPMENT OF THE
CRIME OF AGGRESSION

In order to address substantial questions
regarding aggression, historical developments
should be considered first as far as the pic-
ture the international community has today on
the definition of aggression is an outcome of
gradual development. Below there is a chrono-
logical overview of the accomplishments made
in defining the “supreme international crime”.!

a) The Treaty of Versailles:

The Treaty of Versailles was probably the
first document recognizing aggression as a
crime in international relations. Concluded on
June 28, 1919 and putting an end to the World
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War 1, the Treaty of Versailles was purely de-
claratory in character. Moreovet, it is notewor-
thy, that article 227 there of used neither the
term “aggression,” nor “crimes against peace”
what was caused by the mere fact that by that
time, these acts did not constitute acts con-
trary to international law.?2 Nevertheless, it is
worthy to mention that plans were made un-
der article 227 of the Versailles Treaty to hold
German Kaiser Wilhelm Il criminally responsi-
ble for a “supreme offence against interna-
tional morality and the sanctity of treaties.™
Although Kaiser eventually took shelter in the
Netherlands, which refused to extradite him to
an international tribunal, the fact itself should
be taken as an indication of the will of the
States to outlaw Aggression on the interna-
tional plane during the post World War | period.

b) The League of Nations:

It was in 1919 after the Treaty of Ver-
sailles, that the League of Nations was estab-
lished.* At the time the right to go to war still
existed to some extent if peaceful settlements
failed and in this connection the League was
a creature of its time.®> The Covenant of the
League of Nations® therefore only restricted
the resort to war but did not prohibit it as such.
It is Noteworthy that the League appeared to
be less effective in relations with disarmament
of Germany, Japan and ltaly which preferred
to withdraw from the organization rather than
to adhere to its demands. However, when con-
sidering the role of the League of Nations the
fact that it expelled the Soviet Union in 1939
for aggression against Finland” should be
born in mind. In this regard, it is evident that
the condemnation of aggression as means of
dispute settlement was one of the important
purposes of the League of Nations.

¢) The Kellogg-Briand Pact:

The important development in the context
of aggression is the Kellogg-Briand Pact (Pact
of Paris) of August 27, 1928 that condemned
“recourse to war for the solution of interna-
tional controversies.” The contracting States
agreed that disputes should be settled “only
by peacific means” and that war was to be re-
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nounced as an instrument of national policy.®
Almost all countries ratified the treaty by that
time thus giving the prohibition of war almost
an universal character. However, the Pact
lacked the enforcement mechanism and thus
was conceived a relatively weak instrument.
Nevertheless, it served as a foundation of ar-
guments (though quite debatable) during
Nuremberg Trials that the prohibition could be
regarded as customary norm of international
law by that time.

d) The Aftermath of World War Il —
Nuremberg/Tokyo Trials:

The crucial point after the end of World
War Il was the creation of International Mili-
tary Tribunal (IMT) on August 8, 1945 by the
victorious powers “for the just and prompt trial
and punishment of major war criminals of the
European Axis.”° While none of the implement-
ing documents of these tribunals specifically
defined aggression, each court was autho-
rized to judge when a State had committed ag-
gressive acts and when an individual was re-
sponsible for those acts.™ It is noteworthy, that
the first offense under the Court’s jurisdiction
was described as:

“[CJrimes against Peace: namely, plan-
ning, preparation, initiation or waging of wars
of aggression, or a war in violation of interna-
tional treaties, agreements or assurances, or
participation in a common plan or conspiracy for
the accomplishment of any of the foregoing.”

Moreover, it was concluded that “no polit-
ical, military, economic, or other considerations
shall serve as an excuse or justification"? for
the crime except for the acts of self-defense.
Moreover, the Nuremberg Tribunal stated in
its judgment that “to initiate a war of aggres-
sion [...] is not only an international crime; it is
the supreme international crime differing only
from other war crimes in that it contains within
itself the accumulated evil of the whole™® (Em-
phasis added by author). It is noteworthy that
although the Nuremberg Tribunal did not de-
fine “aggression” it distinguished between “ag-
gressive actions” and “aggressive wars."4

First acts of aggression referred to in the
Indictment were the seizure of Austria and



M. TITBERIDZE, CRIME OF AGGRESSION IN THE XXI CENTURY: FAILURES, PROMISES, PROSPECTS

Czechoslovakia and the first war of aggres-
sion charged in the Indictment was the war
against Poland begun on the 1st September,
1939.%® |t is further important to note that 1946
Charter of the Military Tribunal for the Far East
adopted the exact wording of the IMT Charter
regarding aggression,!® adding only a clarify-
ing clause explaining that a war of aggression
could be declared or undeclared.'” The de-
velopments at Nuremberg served as the foun-
dation for further referrals to the crime and
were on various occasions addressed by the
states during the process of defining the crime
of aggression within the aegis of the Interna-
tional Criminal Court.

3. AGGRESSION IN THE ROME STATUTE OF
THE INTERNATIONAL CRIMINAL COURT

As the supposed “supreme crime” in in-
ternational law, aggression was included in the
Rome Statute for the International Criminal
Court. Article 5 of the Rome Statute provides
that:

“The Court shall exercise jurisdiction over
the crime of aggression once a provision is
adopted in accordance with articles 121 and
123 defining the crime and setting out the con-
ditions under which the Court shall exercise
jurisdiction with respect to this crime. Such a
provision shall be consistent with the relevant
provisions of the Charter of the United Na-
tions.”8 (Emphasis added by the author)

The proceedings at the Rome Conference
indicate a deep separation within the interna-
tional community regarding the crime of ag-
gression and to some extent make it obvious
why it had not been defined upon the conclu-
sion of the Conference. Three main problems
emerged in Rome: (1) whether aggression
should at all be included within the jurisdiction
of the Court; (2) how the crime should be de-
fined; and (3) what the role of the Security
Council (SC) should be in determining that the
aggression has taken place.'® The latter
seems to be the crucial issue for States. Thus
the main concern of states is the issue of ju-
risdiction, i.e. which body will be authorized to
determine existence of an act of aggression
within the ambit of the court jurisdiction.

It is notable that the Assembly of State
Parties (ASP) of the ICC at its first Session in
2002 established a Special Working Group on
the Crime of Aggression (SWGCA)% to con-
tinue the work on elaborating a definition on
the Crime of Aggression and its Elements. The
Chairman reiterated at the fifth ASP meeting
that the SWGCA needed to conclude its work
before the Review Conference convened in
2009. Therefore it is anticipated that a partic-
ular definition will be adopted at the mentioned
conference.

As of today, there is a revised discussion
paper for States parties to the Statute on the
issue of the definition of aggression which took
into account all the subsequent developments
and arguments provided by states and incor-
porated them therein. There is a clear picture
of two possible dimensions of the definition.
Option (A) is more restrictive and narrow in
character stripping the court of jurisdiction in
the event when there is no determination of
an act of aggression by the Security Council
or an its explicit authorization for the court to
exercise jurisdiction. What is the basic flaw in
regards with this option is that in case it is
accepted, it may provide immunity for the na-
tionals/citizens/officials or any other persons
affiliated with one of the permanent members
of the SC. The fact that the SC is a political
organ and in most situations political consid-
erations come into the play when deciding
upon various issues of international concern
should be borne in mind while considering such
an option for the future definition of aggres-
sion. This is especially true if one recalls the
recent situation in regards with Georgia-Rus-
sia conflict and the inability of the SC to come
to a consensus due to the fact that the Rus-
sian Federation being a permanent member
of the council can veto any decision making it
impossible to arrange plausible actions by this
particular organ in connection with Georgia.
Option (B) of the possible definition is more
flexible enabling the ICC to proceed with pros-
ecuting persons for crime of aggression in the
absence of determination by the SC of an act
of aggression as such.

Which proposal is chosen in the end is
left primarily to the discretion of the States
parties and depends on the outcome of the
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2009 review conference regarding the con-
sensus on the Definition of Aggression. Fur-
ther issues related to the definitional discus-
sions within the Statute seem to be outside
the scope of the essay and therefore will not
be further discussed by the author.

4. 1974 GENERAL ASSEMBLY RESOLUTION
3314 ON THE DEFINITION OF AGGRESSION

The role of the United Nations in the pro-
cess of defining aggression is of utmost im-
portance especially bearing in mind the defi-
nitional gap within the ICC system elaborated
on above. Apart from the power of the Securi-
ty Council (SC) to determine whether a breach
to the international peace and security has
taken place and the power of the Internation-
al Court of Justice to deliver judgments or
advisory opinions on the issues referred to it,
the role of the General Assembly is probably
the most valuable for the present discussion
on the developments concerning the defini-
tion of aggression.

Important is to note that soon after the
establishment of the UN, General Assembly
Special Committees on the question of defin-
ing Aggression were set up: none succeed-
ed?! before there was a turning point in the
GA efforts and a 1974 GA Resolution 331422
on the Definition of Aggression was adopted.

It has been the first UN Document which
apart from criminalizing the act provided a
concrete definition thereof. The definition was
meant to be used as guidance for the Securi-
ty Council (SC) in its work to decide if aggres-
sion had occurred. However the SC was not
bound by the definition and it could be used
at its discretion. The truth is that the Defini-
tion of Aggression has had no real effect on
the work conducted by the SC.2® However this
fact may not undermine the immense impor-
tance the document bears in international law.
Article 1 of the document providing the defini-
tion stipulates that:

“Aggression is the use of armed force by
a State against the sovereignty, territorial in-
tegrity or political independence of another
State, or in any other manner inconsistent with
the Charter of the United Nations, as set out
in this Definition.”
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Interestingly, the definition almost repeats
the wording of article 2.4 of the UN Charter.
The difference lies within the term “armed
force” inserted and the “threat” of use of force
omitted. It is thus evident that according to the
definition proposed by the resolution, unlike
article 2.4 of the UN charter, aggression oc-
curs only when an “armed force” is used and
the “threat of use of force” does not consti-
tute aggression under international law. The
Resolution contains seven provisions defined
as aggression:

a) Invasion or attack by armed forces of
one State upon another State, occupation or
annexation resulting from this;

b) Bombardment or the use of any weap-
ons by one State against another State;

c) Blockade of ports or coasts of one State
by armed forces of another State.

d) Attack on armed forces of one State by
armed forces of another State;

e) Using a State’s armed forces within an-
other State, when this presence is with the
agreement of the receiving State, but when
the usage is contrary to the terms agreed upon
or the presence is for a longer time period than
agreed upon;

f) One State allowing another State to use
its territory for perpetrating acts of aggression
against a third State;

g) Sending armed bands, groups, irregu-
lars or mercenaries into another State to car-
ry out acts of force amounting to acts of ag-
gression as they are defined above or sub-
stantial involvement therein.

The acts listed in article 3 are not exhaus-
tive and according to the article 4 the SC has
the discretion to consider other acts as acts
of aggression under the provisions of the UN
Charter.

Although GA Resolutions do not have bind-
ing force upon States, one cannot ignore the
importance attached to this resolution since it
suggests the only authoritative definition of
aggression up to date which is being consid-
ered a customary norm by various scholars
and on numerous occasions has been referred
to for the purpose of defining aggression within
the Statute of the ICC.

Moreover, before there is an agreed def-
inition of aggression in the Statute enabling
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the ICC to exercise jurisdiction over the crime,
the definition suggested by the GA Resolu-
tion 3314 remains the most authoritative doc-
ument to be addressed by various concerned
parties. Furthermore, the definition may even
be considered as a part of customary interna-
tional law. This statement should not be dee-
med an overstatement since the International
Court of Justice (ICJ) in the Nicaragua case
affirmed that the Definition of Aggression re-
flected customary law. The court declared in
regards with Article 3(g) of the Resolution that:

This description [...] may be taken to re-
flect customary international law. The Court
sees no reason to deny that, in customary law,
the prohibition of armed attacks may apply to
the sending by a State of armed bands to the
territory of another State, if such an opera-
tion, because of its scale and effects, would
have been classified as an armed attack rath-
er than as a mere frontier incident had it been
carried out by regular armed forces.?* (Empha-
sis added by author)

Thus the ICJ has played an important role
in determining the character of the definition
proposed by the Resolution 3314 stating that
it has gained a customary status in interna-
tional law and is the most widely accepted
definition of aggression?® to date being ad-
dressed by various parties in order to claim
that aggression has taken place.

5. THE CASE OF GEORGIA AND
THE RUSSIAN FEDERATION

a) Justifications of Using Force under
International Law Voiced by the Russian
Federation

In order to assess the actions carried out
by the Russian Federation in respect of Geor-
gia in the context of aggression, it is vital to
ascertain that the Russian Federation may not
claim the right to self defense under interna-
tional law, which represents the exception to
the general prohibition of the use of force.
Further, the Russian Federation voiced an
argument of defending its citizens/nationals on
the territory of the so called South Ossetia in
Georgia, in an attempt to justify its actions.
Thus relevant rules on the prohibition of the

use of force should be reviewed briefly in or-
der to determine that the actions of the Rus-
sian Federation constituted pure Aggression
and no exception to the prohibition may be
invoked:

i) Self Defense: Self-defense under Arti-
cle 51 of the UN Charter has been claimed by
the Russian Federation as a lawful ground for
using force against Georgia. Even if for the
sake of the argument one accepts that self
defense claim seems plausible in this case,
there are still certain prerequisites to the use
of this right. Specifically, an armed attack of
sufficient gravity must exist?® by a state against
another state in order for the right to self de-
fense to be warranted.?” Moreover, to be legit-
imate, a military action carried out in self-de-
fense must meet the requirements of neces-
sity (no other alternative action is possible)
and proportionality (the response is propor-
tionate to redress the initial attack). What the
Russian Federation seeks to prove is that
Georgian forces attacked Russian Peacekee-
pers thus triggering the self defense right of
the Federation. The truth is that no direct attack
on peacekeepers has taken place and even if
the Peacekeepers appeared to be a collater-
al damage during the operation conducted by
the Georgian forces against separatist armed
bands, international law stands on the point
that in such a situation only right to personal
self defense may be warranted to Peacekeep-
ers and solely to them. Thus the claim of the
Russian Federation appears to be absolutely
unsubstantiated in regards with article 51 of
the UN Charter especially bearing in mind the
fact that the actions of the Georgian forces
carried out within so called South Ossetia
which is the integral part of Georgia may not
in any event qualify as an armed attack by
Georgia against the Russian Federation. Fur-
thermore, the Russian Federation may not
claim its use of force to be necessary and pro-
portionate when the Russian troops advanced
far beyond the conflict zone in the western part
of Georgia and caused damage throughout
the whole territory of Georgia even going fur-
ther and causing civilian injuries and deaths
(Zugdidi, Poti, etc.) what may not be justified
either by necessity or proportionality.
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i) Protection of Nationals Abroad: It is im-
portant that neither customary nor treaty law
recognizes the legality of use of force for the
protection of nationals abroad thus the only
exception in this particular case being that of
self defense discussed above. Furthermore,
the International Law Commission (ILC) in its
First Report on Diplomatic Protection of 2000,
approved by the General Assembly by its res-
olution, emphasized that the state practice in
combination with the prohibition of use of force
under Article 2(4) of the UN Charter outlaws
use of force under pretexts of diplomatic pro-
tection. Accordingly the only exception to this
provision, permitting the unilateral use of force
by States, is Article 51 which deals with the
right of self-defense?® and as discussed above
appears not to be the case in the present sit-
uation.

Despite the fact that the use of force un-
der international law is an immensely wide top-
ic the author strived to briefly review the rules
governing the right to self defense and to
show that the Russian Federation is in clear
violation of such rules. This leads to conclude
that self defense argument may not be raised
against the claims regarding aggression elab-
orated on below.

b) Aggression Waged against Georgia
by the Russian Federation

Early morning of 8 August 2008: Russian
troops advanced into Georgia and the Rus-
sian fighter jets began extensive bombardment
of military as well as civilian targets. Human
Rights Groups confirmed the use of indiscrim-
inate armed force against civilians in Georgia
and called for the international community to
help stabilize the situation.?®

One can see that provisions of the 1974
GA Resolution have been flatly violated. Six
out of seven provisions of the Resolution (list-
ed in part 4 of the essay) enumerating acts of
aggression as well as the definition itself fully
fit the actions carried out by the Russian Fed-
eration against Georgia in August 2008. Pre-
cisely, the following illegal actions were car-
ried out by the Russian Federation in respect
of the specific paragraphs enlisted in the Res-
olution: a) the attack by the armed forces of
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the Russian Federation launched against
Georgia resulted in occupation of the territo-
ry around the conflict zone as well as of the
territory in the western part of the country such
as Zugdidi, Poti, etc.; It is alarming that the
Russian forces occupied one third of the ter-
ritory of Georgia extending to areas far be-
yond the conflict zone where the Georgian
Police was completely hindered to exercise its
authority there, this being a pure occupation
of the territory by foreign hostile force; b) the
Russian fighter jets bombed military as well
as civilian targets in Georgia as well as used
cluster bombs prohibited in international law
against civilians resulting in death, injury and
destruction of property; c) the Russian fighter
jets bombarded and troops blockaded Poti
port; d) the Russian armed forces advanced
into Georgia on 8 August against the Geor-
gian forces making the latter retreat gradual-
ly resulting in eventual occupation of the ter-
ritories; e) the Russian peacekeepers got in-
volved in the conflict against the Georgian
Forces violating the terms of agreement au-
thorizing their presence in the Country as well
as the 58" army advanced into Georgia sta-
tioning within the conflict zone, as well as out-
side so called South Ossetia in the western
part of the country using indiscriminate force
against civilian objects and civilian population
of Georgia; g) the Russian Federation autho-
rized the so called South Ossetian separat-
ists and armed bands to carry out actions
against the Georgian State and its citizens.
Evenifitis clear that aggression has been
carried out in respect of Georgia by the Rus-
sian Federation one may still wonder what the
proper forum for addressing such violations
may be. It may seem that the International
Court of Justice could be the best option for
the Victim State; however one should take into
consideration the jurisdictional problems that
might arise. Georgia could, in theory, address
the ICJ and give the court the opportunity to
affirm once again the customary status of the
prohibition of aggression. However this is not
the case with respect to the Russian Federa-
tion as far as up to date, it has not accepted
the jurisdiction of the Court in such matters.
What the state has at the disposal due to
the definitional gap regarding the crime of ag-
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gression is article 5 of the ICC Statute and the
prospect of adopting a definition of aggres-
sion at the Review Conference of 2009. Mean-
while, the GA Resolution 3314 is serving as
guidance for the international community to
accordingly label and condemn the unlawful
armed force carried out in respect of Georgia
as aggression. This in itself will result in im-
posing strong political pressure on the Rus-
sian Federation by international community as
it apparently appears to be in flagrant viola-
tion of international law.

6. CONCLUSION

One author suggests that, in the end it may
prove true that attempts to define aggression
have been a waste of time*® as noted by the Rus-
sian Delegation during the Nuremberg Trials.

If one supports the statement above and
if decades of attempts to define the crime were
a waste of time, then the whole international
community has failed to some extent. Although
it is up to states and their political will to come
up to the consensus regarding the issue of
definition and not leave the international com-
munity in the quest of definition for another
couple of years, one cannot affirm that all the
attempts were a mere failure. Important is to
note that relentless efforts have been taken
in order to define aggression and there has
been a gradual progress so far. The crucial
point for adopting a concrete definition is the
review conference of 2009 what will probably
end the quest for definition of the supreme
international offence. Meanwhile, the most
important achievement in this sphere has been
the GA Resolution 3314 which is elaborated
on extensively within the essay and is widely
regarded as providing the customary defini-
tion of Aggression in international law.

The author has elaborated within the es-
say on the historical development of the crime
of aggression, its current position in interna-
tional law within the ICC system as well as the
contribution made by UN General Assembly
by means of adopting Resolution 3314. Final-
ly, recent case of the conflict between Geor-
gia and the Russian Federation and the armed
force used by the latter has been reviewed
closely in the context of aggression.

Based on the issues assessed within the es-
say, the author comes to the following conclusion:
the international community has the right, which
has been used on various occasions to assess
the actions undertaken against Georgia as acts
of aggression. After all, one can never downplay
the importance of GA resolution 3314 and the
definition provided therein and one can clearly see
how armed activities against Georgia fitinto it. Thus
the recent developments between Georgia and
the Russian Federation should be considered in
line with the definition proposed by the Resolution
that being the only authoritative definition agreed
upon (though not having legally binding force) in
regards with aggression throughout the years.

What may at a glance seem to be a fail-
ure is that there is no tribunal/court eligible to
prosecute such a crime. However the pros-
pect regarding the crime appears to be that
sooner or later, in 2009 or later on, the defini-
tion will eventually be adopted within the Stat-
ute of the ICC thus enabling the court to final-
ly punish aggressors on the international
plane. Meanwhile, what has already been ev-
idenced to the international community is that
there are almost no objections that an inde-
pendent country, Georgia has been subject-
ed to Aggression in XXI century. Though, as
suggested in the foreword of the essay, ‘it is
the habit of every aggressor nation to claim
that it is acting on the defensive”.
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TAMAR GHONGHADZE

OBSERVANCE OF INTERNATIONAL HUMANITARIAN LAW
IN THE XXI CENTURY - THE CASE OF THE RUSSIAN FEDERATION

PREFACE:

August 2008... Armed Conflict between the
Russian Federation and Georgia broke out:

“Altogether, Georgia’s sovereign territory
was subjected to aerial bombardment 42 times.
The areas bombed far exceeded the putative
conflict zone of former South Ossetia. The
bombs and missiles were delivered during up
to 158 illegal incursions into Georgia’s air-
space, of which 96 are fully confirmed. At least
165 bombs and missiles were used, including
cluster bombs and other weapons banned by
international agreements. At least three of the
attacks directly targeted civilians in civilian ar-
eas™.

Abovementioned information already
gives clear picture of the recent armed con-
flict between sovereign states in XXI century.
Observance of International Humanitarian Law
(hereinafter referred “IHL”) i.e. jus in bellum
has become one of the hottest debate issues
in international legal community recently. The
author seeks to make short analyses of appli-
cable law of armed conflict and link the ac-
tions of the Russian Federation and their “ad-
herence” to the IHL.

First of all it should be mentioned, that the
concept of “ius in bello” is countered with that
of “ius ad bellum” - or “ius contra bellum” -
which encompasses the whole of the rules of
international law governing the admissibility of
recourse to force between States. In other
words, “ius ad bellum” governs the right to
engage (or not) in war whereas the term “ius
in bello” regulates law during war. This dis-
tinction is fundamental. Indeed, the first ob-
jective of IHL consists of protecting the victims
in war, regardless of the party to the conflict
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with which they are affiliated. The rules of ius
in bello thus apply independently of any pre-
liminary violation of the principles and rules of
ius ad bellum: it is what one calls the principle
of equality of the belligerents. The logic which
underlies this principle is clear: to make the
application of IHL dependent on the designa-
tion of a guilty party would likely paralyse its
implementation; the Parties to the conflict
would mutually reject responsibility for re-
course to force.

In addition to the violation of international
norms on the use of force (jus ad bellum), the
attacks launched by the armed forces of the
Russian Federation should be characterized
as massive violations of laws of war (jus in
bello). Namely, the violations included target-
ed attacks on civilian population as well as ci-
vilian objects; indiscriminate attacks; attacks
on medical establishments and personnel,
massive pillage, use of prohibited weapons, etc.

The Article focuses on the conduct of hos-
tilities during an armed conflict and the laws
of occupation as far as these two parts of In-
ternational Humanitarian Law have been in-
tensively violated by Russian Federation. First
of all the conflict should be accordingly quali-
fied under international humanitarian law:

International armed conflict is defined and
governed by Common Article 2 of the Four
Geneva Conventions of 1949. Paragraph 1
of the Common Article 2 declares “...the
present Convention shall apply to all cases of
declared war or of any other armed conflict
which may arise between two or more of the
High Contracting Parties, even if the state of
war is not recognized by one of them”. For-
mally, Common Article 2 determines two re-
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quirements for the application of the Four
Geneva Conventions of 1949. First, that there
shall be an armed conflict between two or more
High Contracting Parties — that is between
States that are parties (ratified/acceded) to the
Geneva Conventions. And second, there is no
need for formal declaration of war. The Com-
mentary of the Geneva Conventions of 1949
also confirms that “any difference arising be-
tween two States and leading to the interven-
tion of armed forces is an armed conflict with-
in the meaning of Article 2, even if one of the
Parties denies the existence of a state of war.
It makes no difference how long the conflict
lasts, or how much slaughter takes place®".

Therefore, as far as after intervention of
the Russian Federation in the internal conflict
in so called South Ossetia (part of Georgia
recognized by that time as such by the whole
international community), the conflict broke out
between the Russian Federation and Geor-
gia — two high contracting parties of Geneva
Conventions, thus the hostilities between the
Russian Federation and Georgia represent an
international armed conflict that is governed
by IHL. Both, the Russian Federation and
Georgia are parties to the Four Geneva Con-
vention of 1949 and two Additional Protocol
of 1977; the substantial rules of the said in-
ternational agreement represent part of cus-
tomary international law.® Therefore, the both
countries were under a legal obligation to
abide to the rules of IHL during hostilities un-
der treaty and customary law.

1. CONDUCT OF HOSTILITIES:

The law governing the conduct of hostili-
ties regulates military operations by prohibit-
ing or limiting certain attacks as well as the
use of certain arms. The law of conduct of
hostilities is based on a certain number of
general rules codified in Additional Protocol |
to four Geneva Conventions as well as regard-
ed part of customary law. The right of the par-
ties to an armed conflict to choose means and
methods of warfare is not unlimited.* The lim-
its of warring parties to choose the methods
or means of combat are codified in instruments
which are binding for both Georgia and the
Russian federation.®

Certain violations of cardinal rules of con-
duct of hostilities represent war crimes how-
ever as far as this article addresses Interna-
tional humanitarian law — the issues related
to the International Criminal law will not be
considered by the Author.

a) Methods of warfare

First, the right of the parties to an armed
conflict to choose means and methods of war-
fare is not unlimited®. Second, the means and
methods of combat of a nature to cause su-
perfluous injury or unnecessary suffering are
prohibited’. And third, the respect for princi-
ple of distinction shall be upheld. Namely?: Dis-
tinction between civilians and combatants; Dis-
tinction between civilian objects and military
objectives; Prohibition of indiscriminate at-
tacks; Proportionality in attack; Precautions in
attack; Precautions against the effects of at-
tacks.

The principal rules of conduct of hostili-
ties have been fragrantly violated. The facts
on the ground reassessed not only by Geor-
gian media but also by CNN, BBC and Inter-
national human rights groups (Amnesty Inter-
national; International Crisis Group; Human
Rights Watch) have already shown that the
Russian Forces violated the fundamental prin-
ciples governing the conduct of hostilities as
the bombing has been carried out with respect
to the civilian objects. Hence, the main targets
of attack have been cities and villages popu-
lated by civilians and not representing military
objectives.

Directing attacks Against Civilians:

The prohibition of direct attacks against
civilians or the civilian population logically flows
from the fact that they do not have the right to
directly participate in hostilities.

The IHL unequivocally recognizes the pro-
tection of the civilian population and civilian ob-
jects against the effects of hostilities. The fun-
damental rule is codified in article 48 of Proto-
col | which sets out the terms of the principle of
distinction: “in order to ensure respect for and
protection of the civilian population and civilian
objects, the Parties to the conflict shall at all
times distinguish between the civilian popula-
tion and combatants and between civilian ob-
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jects and military objectives and accordingly
shall direct their operations only against mili-
tary objectives”. Articles 51(2) et 52(1) of the
same Protocol logically follow this principle by
stating that neither civilians, nor civilian objects,
can be the object of a direct attack.Customary
IHL also prohibits attacks on civilians.

Regarding the concepts of civilian and ci-
vilian population, they were first clearly defined
in Protocol I, article 50 (1) which states, “A ci-
vilian is any person who does not belong to
one of the categories of persons referred to
in Article 4 A (1), (2), (3) and (6 )of the Third
Convention and in Article 43 of this Protocol”,
with paragraph 2 continuing that “the civilian
population comprises all persons who are ci-
vilians”. In other words, the persons who ben-
efit from a protection against the effects of
hostilities are those who do not belong to an
armed force (regular or irregular) or to a mass
uprising. This definition therefore takes its
shape in by what it does not cover, endeavor-
ing to fill all possible gaps between the sta-
tuses of civilians and combatants.

Notwithstanding the abovementioned, the
Russian forces directly attacked civilian ob-
jects and proceeded with directly killing or in-
juring civilians even afterwards, during the oc-
cupation which will be addressed below. Addi-
tionally as it was stated in Galic case of Inter-
national Criminal Tribunal for Former Yugo-
slavia: “attacks which strike civilians or civil-
ian objects without distinction, may qualify as
direct attacks against civilians™ Hence, attacks
directed against airports, schools and other
civilian objects might be termed as direct at-
tacks on Georgian civilian population.

The argumentation above is further rein-
forced by the facts according to which the forc-
es of the Russian Federation have repeated-
ly attacked civilians and on the whole, accord-
ing to the Governmental data for October
2008, 228 civilians were killed.*®

In addition to attacking civilians, the Russian
forces violated basic principles of IHL such as
prohibition of indiscriminate attacks, propor-
tionality principle and principle of distinction.

The Principle of Distinction: The primary
rule governing the conduct of hostilities both
under the treaty as well as customary inter-
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national law is the Principle of Distinction. Ar-
ticle 48 of the Additional Protocol | codified this
basic rule that in imperative manner requires
parties to the conflict to “... distinguish be-
tween the civilian population and combatants
and between civilian objects and military ob-
jectives and accordingly” direct their opera-
tions only against military objectives.

Indiscriminate attacks: It is no excuse for
an attacking Party to establish that it was not
intending to harm the civilian population if it
acted in wanton disregard of the principle of
distinction. The rule that only military objec-
tives shall be attacked implies that care must
be taken in choosing means and methods of
combat that are capable of translating the rule
into an operational reality.*

The express prohibition of indiscriminate
attacks is found in article 51.4 of Additional
Protocol I. this article forbids the indiscrimi-
nate use of weapons and indiscriminate weap-
ons as well.

As far as the forces of the Russian Fed-
eration or Ossetian Separatists, controlled by
Russia directed attacks against Civilian objects
or military objectives it is obvious that prohibi-
tion of indiscriminate attack and the rule of
proportionality together with the principle of
distinction had been violated.

Setting ablaze houses and forests, bomb-
ing villages with civilian population and airports
and schools can only be classified as non-
observance of International Humanitarian law
and skipping all the cardinal principles thereof.

b) Means of Warfare — Weapons —
Cluster Bombs:

Almost 100 Countries have banned the
use of cluster bombs, however in the XXI cen-
tury Russia succeeded in using them frequent-
ly on the territory of Georgia and against civil-
ian population. Indiscriminate weapons are pro-
hibited in customary IHL.*2 International Court
of Justice also characterized prohibition of in-
discriminate weapons as “cardinal” in 1996 in
Nuclear Weapons advisory opinion.** “An at-
tack which may be expected to cause inciden-
tal loss of civilian life, injury to civilians, dam-
age to civilian objects, or a combination there-
of, which would be excessive in relation to the
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concrete and direct military advantage antici-
pated**”

In line of the abovementioned it is worth
mentioning that Human Rights Watch (HRW)
researchers have uncovered evidence that the
Russian aircraft dropped cluster bombs in pop-
ulated areas in Georgia, killing at least 11 ci-
vilians and injuring dozens.*® The use of clus-
ter bombs in civilian populated areas further
proves the Russian Federation to be in viola-
tion of international humanitarian law especial-
ly bearing in mind the indiscriminate effect of
these bombs and general prohibition of indis-
criminate attacks.

Furthermore HRW also declared that un-
exploded ordnance threatened lives of inno-
cent civilians on the Georgian territory.®
Roads in the Svaneti Region were mined on
17 August 2008. Other mines were subse-
guently found at other spots of the tracks.
Landmines and bomblets left by the depart-
ing Russian army targeted civilians. A blast in
Gori on 24 August and injure of a man in Tirdz-
nisi on the same date. The “frog” type Mines
were found in civilian gardens and orchards
in Gori area. These ara mines that, when
stepped upon, jump into the air and explode
at chest or head height.?”

The conduct of hostilities by the Russian
Federation caused enormous damage to
Georgia’s transport, energy, administrative,
social, and civilian infrastructure, as well as to
environment. Their actions inflicted severe
damage to the property of hundreds of Geor-
gian and foreign companies, and to the hous-
es and accommodation of thousands of civil-
ians. The Russian military planes intentional-
ly set fire to large swathes of Georgia’s for-
ests, resulting in a major environmental ca-
tastrophe and the potential loss of crucial nat-
ural assets, including endemic species.*®

The facts presented above clearly indicate
the pattern of violations against the Georgian
civilian population and objects, as well as its
overall infrastructure leading to conclude that
the Russian Federation is in clear violation of
its obligations undertaken by the Geneva Con-
ventions of 1949 and Additional Protocols
thereto, as well as imposed upon it by means
of customary international law.

2. LAW OF OCCUPATION

The law of occupation lays down the rights
and obligations of the belligerent power on the
occupied territory. As far as the Russian forc-
es occupied the Georgian territory it is impor-
tant to examine closely the rights and obliga-
tions afforded to the occupying power under
conventional and customary international law,
as well as any violations of the laws of occu-
pation by the Russian Federation.

The international humanitarian law adopts
a very practical definition of occupation - the
actual control over a territory by a foreign mil-
itary force. Occupation does not require any
form of declaration of intent by the invading
force, and the motives for the presence of the
foreign military force are irrelevant. Occupa-
tion does not confer sovereignty over the oc-
cupied territory to the Occupying Power and
is strictly of temporary character.

Article 42 of the 1907 Hague Regulations
states that a "territory is considered occupied
when it is actually placed under the authority
of the hostile army. The occupation extends
only to the territory where such authority has
been established and can be exercised." Com-
mon Article 2, Paragraph 2 of the Geneva Con-
ventions stresses that the Conventions apply
to “all cases of partial or total occupation of
the territory of a High Contracting Party, even
if the occupation meets with no armed resis-
tance.” Based on these provisions, there are
three elements relevant for determining the
existence of a military occupation:

1. An exercise of authority over the whole
or part of the territory of another State.

2. by a hostile force.

3. Regardless of whether this was met by
armed opposition.

Firstly, it is important to underline that the
Russian forces exercised authority over the
part of the Georgian territory, starting from so
called South Ossetia extending to Kartli Re-
gion, Achara, Samagrelo etc. Secondly, the
Russian army was hostile force and there can
be no other qualifications of their presence
as — occupation. And for the applicability of
the law of occupation, it makes no difference
whether an occupation has received Security
Council approval, (which has never occurred
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in case of Russia and Georgia) what its aim
is, or indeed whether it is called an “invasion”,
“liberation”, “administration” (the term which
may be raised by the Russian Government)
or “occupation”. As the law of occupation is
primarily motivated by humanitarian consider-
ations, it is solely the facts on the ground that
determine its application.

Before addressing the applicable norms
of the occupation law, a short overview of fac-
tual situation on the occupied territories will
paint the clear picture of how and whether the
Russian Federation adhered to IHL.

All international and national information
sources provided clear evidence of ethnic
cleansing and intimidation or persecution of
Georgian Population on occupied territory;
Photographs of burning and looting of civilian
property depicting clearly the situation on
ground were made by HRW researchers.?®
HHRW stated on 29 August that satellite im-
ages released by the UN program UNOSAT
confirmed the widespread torching of ethnic
Georgian villages inside Socalled South Os-
setia. The satellite images proved that Geor-
gian villages were burnt intentionally. °

According to the law of Occupation the
idea that the occupant must be in a position
to exercise authority is also inherent in Article
43, which starts by stating “the authority of the
legitimate power having in fact passed into the
hands of the occupant [...].” The occupying
power’s only protected interest is the security
of the occupying armed forces; it may take the
necessary measures to protect that security,
but it is also responsible for law and order in
the occupied territory,?* as well as for ensuring
hygiene and public health?? and food and med-
ical supplies.?

Occupying power’s legitimate interest is
to control the territory for the duration of the
occupation, i.e., until the territory is liberated
by the former sovereign or transferred under
the sovereignty of the occupying power un-
der a peace treaty?*. However, as occupying
forces in parts of Georgia, the Russians had
the responsibility of restoring and ensuring
public order and safety (as far as possible)
and it seems evident that Russian forces failed
to observe this obligation.?® Instead, the Rus-
sian side did nothing to avoid commission of
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heinous acts on behalf of Ossetians or Cozaks
who were controlled by the Russian forces.

Except when rendered absolutely neces-
sary by military operations, private property
may not be destroyed.? Occupation law also
contains some provisions for defending na-
tionals on occupied territory?

The HRW provided reports on looting and
burning of houses in the Georgian villages .28
Additionally, the UNHCR confirmed that the
population in villages was victim of beatings,
harassment, looting and burning of houses.?®

A large portion of the fourth Geneva Con-
vention is devoted to specific rules for the pro-
tection of civilians on occupied territory. The
main reason for this is that the taking of terri-
tory by force is not authorized. As a conse-
guence, all military occupation should be tem-
porary and should change the legal system
and internal affairs of the territory as little as
possible. Along these lines, occupying power
must actively protect civilian population within
the territory it is occupying, and its ability to
make changes within the territory is limited.
For example, the Russian Federation was
prohibited from destroying civilian property in
the occupied territory.

The occupying power must also respect
its own international human rights obligations,
which of course apply within the occupied ter-
ritory — the European Convention on Human
Rights and Convention on Elimination of all
Forms of Racial Discrimination could serve as
example in case of the Russian Federation.
Occupation of a territory nevertheless gives
many rights to the occupying power, notably
to detain members of the civilian population
under certain circumstances. These persons,
designated as “civilian internees” by the fourth
Convention, belong to two different catego-
ries. The first category belongs to persons who
have committed acts intending to harm the
occupying power, and who can be tried for
such acts.® In practice, these persons are
called security detainees, even if this desig-
nation does not always imply legal conse-
guences. The second category of civilian in-
ternees is made up of persons who are de-
tained for imperative reasons of security, but
who are not guilty of any crime against the
occupying power.?! These two categories of
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civilian detainees are accorded the same pro-
tections during their detention as painstakingly
detailed in the fourth Convention, so long as
they have not committed acts particularly harm-
ful to the security of the occupying power (at-
tacks on life and property, collective danger,
etc.). The latter category of acts incur much
more severe penalties than simple internment,
including under certain circumstances the
possibility of the death penalty.

In our case the Georgian civilian population
were transferred to Tskhinvali Detention camp
where they were subject to forced labor and in-
human treatment, which is blatant violation of
the rules mentioned above. HRW researchers
interviewed ethnic Georgians from the city of Gori
and surrounding villages who described how
armed Ossetian militias attacked their cars and
kidnapped civilians as people tried to flee in re-
sponse to militia attacks on their homes follow-
ing the Russian advance into the area. In phone
interviews, people remaining in Gori region vil-
lages told HRW that they had witnessed looting
and arson attacks by Ossetian militias in their
villages, but they are afraid to leave after learn-
ing about militia attacks on those who fled®.
Though these facts have been committed by
Ossetian troops — Russian military had effective
control over Georgian territory and was occu-
pying power and consequently was obliged to
take all necessary steps for stopping lootings
and killings of Georgians.

CONCLUSION:

To my perspective seeing or hearing the
alleged real picture of what has happened, the
Russian Federation has apparently been busi-
er violating Humanitarian Law and committing
grave breaches on the territory of Georgia

than directing its attacks solely against mili-
tary objectives.

For today — in addition to the 300,000 in-
ternally displaced persons (IDPs) from the early
1990s, the United Nations High Cornmission-
er for Refugees estimates that since Russia's
invasion on August 8, an additional 128,000
Georgian citizens have been internally dis-
placed®. IDPs now constitute almost 10% of
Georgia's total population of 4.5 million. They
are all victims of unlawful use of force and
grave violations of international humanitarian
law committed on behalf of the Russian Fed-
eration.

The paper reviewed two main parts of In-
ternational Humanitarian Law: the rules of con-
duct of hostilities and the law of occupation.

Addressing the rules of combat and means
and methods of warfare sheds the light to qual-
ification of actions by the Russian side such
as using indiscriminate weapons and attack-
ing civilians and civilian objects.

As for the law of occupation — the Rus-
sian Federation was the occupying power on
half of the Georgian territory and was respon-
sible to ensure public order and safety, how-
ever this rules have not been observed and
the factual situation on ground showed how
Ossetian separatists together or with the aid
of the Russian forces looted houses of ethnic
Georgians and murdered innocent civilians.

This is how observance of International
Humanitarian law was documented by the
Russian Federation in the XXI century - and
this armed conflict can serve as perfect ex-
ample for International law lecturers and pro-
fessors to illustrate for students what kind of
actions can serve as abuse of international
humanitarian law.
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