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für Strafrecht)              Teodor goldtamis arqivi sisxlis    

samarTlisaTvis (Jurnali) 
JA 
(Juristische Arbeitsblatt)    iuridiuli samuSao furclebi 
 
GS 
(Gedächtnisschrift)             saiubileo gamocema (krebuli) 
 
JBl 
(Juristische Blätter)             iuridiuli furclebi (Jurnali) 
 
Jura                                      
(Juristische Ausbildung)    iuridiuli ganaTleba (Jurnali) 
 
JuS                                       
(Juristische Schulung)      iuridiuli swavleba (Jurnali) 
 
JZ                                        iuristTa gazeTi (Jurnali) 
(Juristenzeitung) 
 
LK                                        laipcigis komentari 
(Leipziger Kommentar) 
 
MDR         yovelTviuri Jurnali germanul       

samarTalSi 
(Monatsschrift für 
deutsches Recht) 
 
NStZ                                   axali Jurnali 
                       sisxlis samarTlisaTvis    
(Neue Zeitschrift 
für Strafrecht) 
 
NJW           axali iuridiuli yovelkvireuli                   

Jurnali 
(Neue Juristische 
Wochenschrift) 
SK                                           
(Systematischer 
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Kommentar                      sisxlis samarTlis  
sistematizebuli 
komentari 

zum Strafgesetzbuch)       
 
StGB                                      germaniis sisxlis samarTlis 

kodeqsi 
(Strafgesetzbuch) 
 
 
StGB-AT                                     germaniis sisxlis samarTlis 

kodeqsi- 
                            zogadi nawili    
(Strafgesetzbuch- 
Allgemeiner Teil) 
 
StRG                                   kanoni sisxlis samarTlis 

reformis Sesaxeb 
(Strafrechtsreformgesetz) 
 
StV                                                 advokatis Jurnali                      
(Strafvertediger) 
 
ZStW                              Jurnali sisxlis samarTlis   

mecnierebisaTvis 
(Zeitschrift für die Gesamte 
Strafrechtswissenschaft) 
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zogadi Sesavali 
 

kvlevis aqtualoba da misi sagani. Tanamedrove 
iurisprudencia moiTxovs samarTlebrivi problematikis 
SedarebiT-samarTlebriv aspeqtSi ganxilvas. am mxriv, sisxlis 
samarTali ar warmoadgens gamonakliss. sisxlis samarTlis 
dogamtikasa da sasamarTlo praqtikaSi Zalian did interess 
iwvevs sisxlis samarTlis institutebis SedarebiT-samarTlebrivi 
analizi. Tanamedrove qarTuli sisxlis samarTlis mecnierebis 
mizania gaecnos da Seafasos misTvis jer kidev ucnobi 
sisxlissamarTlebrivi problemebi da, Sesabamisad, gaiziaros an 
uaryos is midgomebi, romlebsac adgili aqvs ucxo qveynebis 
kanonmdeblobaSi, dogmatikasa Tu sasamarTlo praqtikaSi.  

maSasadame, SedarebiT-samarTlebrivi kvleva xels uwyobs 
qarTuli sisxlis samarTlis mecnierebis ganviTarebas, kerZod, 
qarTul sisxlis samarTlis mecnierebaSi gabatonebuli 
Sexedulebebis modifikacias da problemis axleburad gaazrebas. 

sakvlevi Temis aqtualobac swored imaSi mdgomareobs, rom 
moxdes daumTavrebeli danaSaulis, kerZod, danaSaulis 
momzadebisa da mcdelobis, aseve daumTavrebel danaSaulze 
nebayoflobiT xelis aRebis sakiTxis analizi qarTuli da 
germanuli sisxlis samarTlis kanonmdeblobis, dogmatikisa da 
sasamarTlo praqtikis mixedviT. marTalia, qarTuli sisxlis 
samarTlis mecnierebaSi gamokvleulia daumTavrebeli danaSaulis 
problematika, magram, amis miuxedavad, Tanamedrove mecnierTa 
yuradRebas ipyrobs daumTavrebel danaSaulSi rigi iseTi 
sakiTxebisa, romlebic dReisaTvis safuZvlian Seswavlas da 
axleburad gaazrebas saWiroebs. 

Tavdapirvelad, disertaciaSi ganxilulia daumTavrebeli 
danaSaulis dogmatikis ganviTarebis istoriuli etapebi qarTul 
da germanul sisxlis samarTalSi. problemis istoriul WrilSi 
ganxilva saSualebas iZleva, dadgindes, Tu ganviTarebis ra 
simaRleze idga imdroindeli samarTlebrivi kultura 
saqarTvelosa da germaniaSi. garda amisa, istoriuli kvlevis 
meTodis safuZvelze vlindeba is saerTo niSnebi, romlebic 
axasiaTebs daumTavrebeli danaSaulis dasjadobisas qarTul da 
germanul (evropul) sisxlis samarTals.  

daumTavrebeli danaSaulis arsSi wvdoma SeuZlebelia, Tu 
ar aixsna damTavrebuli danaSaulis, rogorc misi mTelis buneba. 
amitom logikuria, rodesac disertaciaSi garkveuli adgili 
eTmoba damTavrebuli danaSaulis da misi saxeebis gaanalizebas 
qarTuli da germanuli sisxlis samarTlis mixedviT. naSromSi 
aseve saubaria danaSaulis stadiebisa da etapebis 
urTierTgamijvnis aucileblobis Sesaxeb. 

disertaciis kvlevis sagans, rogorc ukve aRiniSna, 
warmoadgens danaSaulis momzadebis, danaSaulis mcdelobis da 
danaSaulis damTavrebaze nebayoflobiT xelis aRebis 
institutebi. sisxlis samarTlis literaturidan cnobilia, rom 
danaSaulebrivi qmedeba sxvadasxva safexurs gaivlis, Tumca 
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maTgan yvela safexuri dasjadobas ar imsaxurebs. magaliTad, 
ganzraxvis gamomJRavneba mxolod azrovnebis procesia da masze 
sisxlissamarTlebrivi pasuxismgeblobis gavrceleba rogorc 
qarTuli, aseve germanuli sixlis samarTlis mixedviT, 
dauSvebelia, radgan sayovelTaod aRiarebulia, rom sisxlis 
samarTali ara azris, aramed qmedebis samarTalia. 

rac Seexeba danaSaulis momzadebas, romelic obieqturad 
qmedebaSi vlindeba, misi sisxlissamarTlebrivi pasuxismgeblobis 
sakiTxi qarTuli da germanuli kanonmdeblobis mixedviT, 
sxvadasxvanairad aris gadawyvetili.  

saqarTvelos moqmedi sisxlis samarTlis kanonmdeblobis 
mixedviT, isjeba rogorc danaSaulis momzadeba, aseve danaSaulis 
mcdeloba. saqarTvelos ssk-is me-18 muxlis pirvel nawilSi 
Camoyalibebulia danaSaulis momzadebis zogadi definicia, xolo 
me-2 nawili exeba danaSaulis momzadebis dasjadobis konkretul 
SemTxvevebs. danaSaulis mcdelobisgan gansxvavebiT, yvela 
kategoriis danaSaulis momzadeba ar isjeba. naklebad mZime 
kategoriis danaSaulis momzadebis dasjadobisaTvis garkveuli 
gamonaklisi moqmedebs, razec naSromSi dawvrilebiT aris saubari. 

SedarebiT-samarTlebrivi kvlevis meTodis daxmarebiT 
vlindeba is, Tu rogor aris gadawyvetili germanul sisxlis 
samarTlis kodeqsSi momzadebisa da mcdelobis dasjadobis 
sakiTxi. kvlevidan gamomdinare, ar SeiZleba erTmniSvnelovnad 
iTqvas, rom germanelma kanonmdebelma saerTod uari Tqva 
momzadebis dasjadobaze, aramed kanonmdebelma momzadebis 
dasjadobis regulacia sisxlis samarTlis kodeqsis kerZo 
nawilSi gadaitana da amiT momzadebis dasjadobis farglebi 
sagrZnoblad daaviwrova. garda amisa, sisxlis samarTlis zogad 
nawilSi TanamonawileTaTvis calke paragrafi Camoayaliba, 
romliTac uzrunvelyo momzadebis dasjadobis zogadi normis 
ararsebobiT gamowveuli sakanonmdeblo xarvezis Sevseba. 

aqedan gamomdinare, momzadebis dasjadobis ori sxvadasxva 
modeli ikveTeba. amasTan, Tu romeli modeli imsaxurebs 
mxardaWeras, amis Sesaxeb disertaciaSi detalurad aris saubari. 
maSasadame, momzadebis garSemo warmoebuli kvleva kidev erTxel 
adasturebs Temis aqtualobas.  

disertaciaSi mcdelobis irgvliv msjeloba, SeiZleba 
iTqvas, Zalzed farTod aris gaSlili. Tavdapirvelad, TemaSi 
ganxilulia mcdelobis dogmatur-samarTlebrivi safuZveli, 
kerZod, saubari exeba iseT Teoriebs, romlebic gzamkvlevia 
qmedebis mcdelobad Sefasebis, mcdelobisagan momzadebisa da 
damTavrebuli danaSaulis gamijvnis sakiTxSi. aseve, 
mniSvnelovania danaSaulis mcdelobis subieqturi da obieqturi 
Semadgenlobis daxasiaTeba, sadac yvelaze ufro aqtualur 
problemad mainc mcdelobis subieqtur SemadgenlobaSi 
eventualuri ganzraxviT mcdelobis SesaZleblobis sakiTxi rCeba. 
qarTul sisxlis samarTlis mecnierebasa da sasamarTlo 
praqtikaSi gabatonebuli iyo da dResac arsebobs Sexeduleba, 
romlis mixedviT, danaSaulis mcdeloba SesaZlebelia mxolod 
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pirdapiri ganzraxviT. Tumca Tanamedrove qarTul sisxlis 
samarTlis dogmatikasa da sasamarTlo praqtikaSi eventualuri 
ganzraxviT mcdelobis SesaZlebloba dasabuTebulia. SedarebiTi 
kvlevis meTodiT ganisazRvreba is, Tu rogor aris es 
problematika germanul sisxlis samarTlis dogmatikasa da 
sasamarTlo praqtikaSi gadawyvetili. disertaciaSi 
warmodgenilia konkretuli argumentebi, romlis safuZvelze 
sisxlis samarTlis dogmatika uproblemod asabuTebs 
eventualuri ganzraxviT danaSaulis mcdelobis SesaZleblobas. 
aseve, naSromSi gadmocemulia mecnierTa umciresobis mier am 
sakiTxis dasabuTebis susti mxareebi. 

eventualuri ganzraxviT mcdelobis SesaZleblobis sakiTxi 
dogmaturi TvalsazrisiT, erTi mxriv, dakavSirebulia ganzraxvis 
cnebasTan da zogadad mis bunebasTan, amitom qarTul 
sinamdvileSi sisxlissamarTlebrivi ganzraxvis Sinaarsis sworad 
axsna iZleva pasuxs dasmul kiTxvaze, SesaZlebelia Tu ara 
eventualuri ganzraxviT mcdeloba, xolo meore mxriv, es 
problema sisxlis samarTlis politikis sakiTxia. 

naSromis aqtualobaze metyvelebs isic, rom masSi 
dayenebulia danaSaulis momzadebisagan danaSaulis mcdelobis 
gamijvnis problematika. sisxlis samarTlis Teoriasa da 
praqtikaSi xSirad adgili aqvs danaSaulis am ori safexuris 
erTmaneTSi aRrevas. imis gansazRvra, Tu sad gadis zRvari 
momzadebasa da mcdelobas Soris, SesaZlebelia, SemTxvevaTa 
jgufebis analizis mixedviT, sadac dogmatur safuZvlad 
gamoyenebuli iqneba, rogorc zemoT aRiniSna, Tanamedrove sisxlis 
samarTlis doqtrinaSi ganviTarebuli Teoriebi, romlebic 
SedarebiTi sizustiT axdenen gamijvnis problemis mogvarebas. 

sisxlis samarTlis dogamtikaSi yovelTvis did interess 
iwvevs mcdelobis SesaZleblobis sakiTxi iseTi saxis deliqtebSi, 
rogoric aris formaluri da materialuri deliqtebi, 
umoqmedobiTi danaSaulebi, mZime SedegiT kvalificirebuli 
deliqtebi da sxv. garda amisa, disertaciaSi aseve ganxilulia 
problematuri sakiTxebi, romlebsac adgili aqvs 
TanamonawileobiT Cadenil danaSaulSi. 

naSromSi kvlevis sagans warmoadgens aseve danaSaulze 
nebayoflobiT xelis aRebis instituti, sadac ganxilulia 
danaSaulze xelis aRebis problematuri sakiTxebi, romlebsac 
adgili aqvs sakanonmdeblo doneze da TavisTavad Tavs iCens 
sasamarTlo praqtikaSi. aris iseTi SemTxvevebi, sadac 
nebayoflobiT xelis aRebis instituti detalur kvlevas 
saWiroebs, magaliTad, uvargisi mcdelobis dros, 
TanamonawileobiT Cadenil danaSaulebSi da sxv. 

garda amisa, naSromSi calkea gamoyofili is fundamenturi 
dogmatur-samarTlebrivi sakiTxi, razedac dgas dRes qarTuli da 
germanuli sisxlis samarTali nebayoflobiT xelis aRebis 
dasabuTebis TvalsazrisiT. nebayoflobiT xelis aRebis 
sakanonmdeblo-samarTlebrivi regulacia mocemulia saqarTvelos 
ssk-is 21-e muxlSi da germaniis ssk-is 24-e paragrafSi, xolo 
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dogmatur-samarTlebrivi TvalsazrisiT, am institutis dasabuTeba 
xdeba ,,oqros xidis Teoriisa’’ da ,,sasjelis miznis 
modificirebuli Teoriis’’ mixedviT. amasTan, naSromSi 
gakritikebulia dasaxelebuli Teoriebi da dasabuTebulia 
nebayoflobiT xelis aRebis instituti zogierTi tipis 
formalurad damTavrebul danaSaulSi, xolo aRniSnuli 
dasabuTeba emyareba ,,modificirebuli oqros xidis Teorias’’.  

kvlevis mizania: 
- SedarebiTi-samarTlebrivi kvlevis meTodis gamoyenebiT 

qarTul da germanul sisxlis samarTalSi daumTavrebeli 
danaSaulis dasjadobasTan dakavSirebiT moiZebnos msgavsebebi, 
riTac ganisazRvreba am instituebis erTmaneTTan siaxlovis 
momenti.  

- aseve, am institutebs Soris gansxvavebebis gamovlena, 
romelic xels Seuwyobs qarTul sisxlis samarTalSi 
dasaxelebuli institutebis ukeT gaanalizebis process. es ki, 
Tavis mxriv, gaamdidrebs qarTul sisxlis samarTlis Teoriasa da 
sasamarTlo praqtikas.  

- danaSaulisMmomzadebis analizis safuZvelze dadgindes, 
aucilebelia Tu ara saqarTvelos sisxlis samarTlis kodeqsSi 
danaSaulis generaluri momzadebis dasjadobis aRiareba (,,farTo 
modeli’’), Tu mizanSewonilia, rom momzadebis dasjadobis zogad 
definiciaze qarTulma kanonmdeblobam ganacxados uari da 
gaiziaros momzadebis dasjadobis ,,Sereuli modeli’’. 

- gairkves, momzadebis dasjadobis ,,Sereuli modeli’’ 
ramdenad afarToebs mcdelobis dasjadobis farglebs da amiT 
xom ar amkacrebs sisxlissamarTlebriv pasuxismgeblobas.  

- gairkves, SesaZlebelia Tu ara eventualuri ganzraxviT 
danaSaulis mcdeloba da sakiTxis kompleqsur-empiriuli kvlevis 
Sedegad Camoyalibdes Sexeduleba eventualuri ganzraxviT 
mcdelobis SesaZleblobaze. 

- SemTxvevaTa jgufebis analizis safuZvelze, moxdes 
daumTavrebeli danaSaulis institutebis gamijvnisaTvis Sesabamisi 
kriteriumebis gansazRvra, romlebic xels Seuwyobs sisxlis 
samarTlis Teoriasa da sasamarTlo praqtikas zogierT sadavo 
sakiTxze erTiani poziciis CamoyalibebaSi. 

- SedarebiT-samarTlebrivi kvlevis safuZvelze gairkves, 
aris Tu ara SesaZlebeli danaSaulis mcdelobis dasabuTeba 
zogierTi saxis iseT danaSaulSi, sadac danaSaulis mcdeloba 
sazogadod ar yofila aRiarebuli qarTul sisxlis samarTlis 
dogmatikaSi. 

- pasuxi gaeces daumTavrebel danaSaulze nebayoflobiT 
xelis aRebis institutTan dakavSirebiT aRmocenebul 
problematur sakiTxebs da, amavdroulad, dasabuTdes 
nebayoflobiT xelis aRebis SesaZlebloba danaSaulis 
iuridiulad damTavrebis etapze. 

kvlevis meTodologiuri safuZveli. dasmuli problemis 
kvlevisas gamoyenebulia istoriuli, formalur-logikuri, 
dogmaturi, SedarebiT-samarTlebrivi da sxva meTodebi. 
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disertaciis struqtura da moculoba. naSromi Sedgeba 
Sesavlis, gamoyenebuli abreviaturis, 5 karis, 17 Tavis, 60 
paragrafis, daskvnisa da gamoyenebuli literaturis nusxisagan. 
naSromis moculoba sul Seadgens 379 gverds, romelsac Tan 
erTvis gamoyenebuli literaturis nusxa 16 gverdze. 
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kari I. daumTavrebeli danaSulis institutis 
ganviTarebis istoriuli eqskursi qarTuli da  

germanuli sisxlis samarTalis mixedviT 
 
 
daumTavrebeli danaSaulis problematikaze dRemde bevri 

iTqva da daiwera. miuxedavad amisa, am sakiTxis irgvliv 
warmoebulma axalma kvlevam yovelTvis raRac Rirebuli unda 
Seqmnas. erT-erTi germaneli mecnieri, marTebulad aRniSnavs rom, 
rogorc poeti ar Sewyvets siyvarulze weras, aseve sisxlis 
samarTlis mecnieri uars ver ityvis im amocanis Sesrulebaze, 
romelic mis saganSi problemebis axleburad gaazrebas 
emsaxureba.1  

daumTavrebeli danaSaulis sakiTxis kvlevisas, pirvel 
rigSi, danaSaulis momzadebisa da mcdelobis istoriuli 
ganviTarebis Taviseburebebia ganxiluli, sadac Tavdapirvelad, 
gaanalizebulia daumTavrebeli danaSauli qarTuli samarTlis 
ZeglebSi da CveulebiT samarTalSi, xolo amis Semdgom, 
dasaxelebuli instituti ganxilulia sabWoTa saqarTvelos 
sisxlis samarTlis kanonmdeblobis mixedviT. garda amisa, 
istoriul WrilSi daumTavrebel danaSaulTan dakavSirebuli 
sakiTxebi, aseve ganxilulia germanuli sisxlis samarTlis 
mixedviT, sadac misi ganviTarebis istoria pirobiTad dayofilia 
or etapad. 

 
 
 

Tavi I. daumTavrebeli danaSaulis mokle istoriuli  
analizi Zveli qarTuli da sabWoTa saqarTvelos 

sisxlis samarTlis mixedviT 

§1. danaSaulis momzadeba da mcdeloba qarTuli samarTlis 
Zeglebis mixedviT 

 
ganviTarebis dabal safexurze mdgomi samarTali 

daumTavrebeli danaSaulis cnebas ar icnobda.2 sazogadoebaSi, 
sadac gabatonebuli iyo obieqturi Seracxvis principi, pirovnebas 
sisxlissamarTlebrivi pasuxismgebloba mxolod Sedegis 
gamowvevisaTvis ekisreboda.3 Tumca naTqvami ar miuTiTebs imaze, 
rom Zveli qarTuli marTlmsajuleba Sedegis miuRwevlobas 
yovelTvis Sefasebis gareSe tovebda, aramed qarTuli samarTlis 
Zeglebis kvleva adasturebs, rom Tavad qmedebis ganxorcieleba 
umetes SemTxvevaSi isjeboda, rogorc damoukidebeli 

                                                 
1 ix. Spendel, FS (1957), gv. 40. 
2 ix. wereTeli (1961), gv. 7. 
3 ix. daviTaSvili (2010), gv. 281. 
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damTavrebuli danaSauli (delictum sui generis) da ara rogorc 
danaSaulis mcdeloba.4 magaliTad, beqa-aRbuRas kanonebis me-13 
muxli iTvaliswinebda sasjels im SemTxvevisaTvis, rodesac 
Tavdasxmas Sedegad sikvdili ar mohyolia, ,,da Tu kaci (ar) 
mokudes zeda-dasxmaSia, deda-wulTa afunCxviTa, deda-wulTa 
SercxuenisaTvis sabatios kacisa naxevari sisxli dauurvos.~5  

kanonis teqstidan naTlad Cans, rom kaci, romelic 
mkvlelobis ganzraxviT sxva kacs daesxmoda Tavs da ver 
moklavda, pasuxs agebda ara mkvlelobis mcdelobisaTvis, aramed 
ojaxis SeuracxyofisaTvis ,,deda-wulTa SercxvenisaTvis.~6 

daviT kurapalatis samarTlis wignis fragmenti (134-e 
muxli), romelic Tan erTvis beqa-aRbuRas samarTlis wigns, ufro 
konkretulad saubrobs mcdelobis dasjadobaze: ,,Tu gamarTos da 
igi kaci RmerTman moarCinos, equsi aTasi TeTri dauurvis 
sikudilisa cdisaTvs, sami aTasi Seeyrebis codvisaTvs.~7 

amasTan dakavSirebiT, Tanamedrove qarTul sisxlis 
samarTalSi gamoTqmulia mosazreba, romlis Tanaxmad, Zveli 
qarTuli samarTali mcdelobas sjida ara rogorc damoukidebel 
danaSauls, aramed rogorc danaSaulis ganviTarebis stadias.8   

mkvlelobis cdazea saubari aseve svimon mefis mier gedeon 
maRalaZisaTvis gadacemul ganaxlebul sigelSi9: ,,Tu gahmarTos 
da sikudilsa ecados da ese viTari kaci RmerTman moarCinos, 
misgan mkudari iqnebis da naxevari sisxli daeurvos sikudilisa 
cdisaTuis.’’10 

maSasadame, kanonis teqstidan gamomdinare, damnaSave 
Sedegis miuRwevlobis SemTxvevaSi pasuxs agebda mcdelobisaTvis 
da ara sxva damTavrebuli danaSaulisaTvis. aseTi normebis 
arseboba miuTiTebs adrefeodaluri qarTuli samarTlis 
ganviTarebis maRal doneze, radgan obieqturi kriteriumis garda, 
maSindeli samarTalSemomqmedi xazs usvams subieqturi mxaris 
aucileblobas. danaSaulis mcdelobis dasjadoba 
gvianfeodaluri saqarTvelos samarTalSic gvxvdeba, kerZod, 
vaxtang VI samarTlis wignSi, Tumca masSi es instituti ise 
mkafiod ara aris gamokveTili, rogorc  amas adgili hqonda 
bagrat kurapalatis samarTlis wignSi.11  

vaxtang VI samarTlis wignis 59-e muxli ase JRers: ,,Tu kaci 
kacs aras emarTlebodes, moRalated an gzaze sadme, an soflad 
RamiT gamosasvlels adgils Tu sadac iaraRiT  sasikvdilod 
gamometebiT daudges da is saqme gamoCndes, rome sdgomodes, da 
merme im xanad im kacs aRar gamoevlos da wamosuliyos, Tavis 
gunebiT sikvdili sdomebia, magram RmerTsa da beds mourCenia, 

                                                 
4 ix. wereTeli (1961), gv. 19. 
5 kanonis teqstis Sesaxeb ix. doliZe (1953), gv. 290.  
6 wereTeli (1961), gv. 20. 
7 kanonis teqstis Sesaxeb ix. doliZe (1953), gv. 339. 
8 ix. mWedliSvili-hedrixi (2011), gv. 1-2. 
9 ix. wereTeli (1961), gv. 22-23. 
10 ix. fuTuriZe (1955), gv. 46-47.  
11 ix. wereTeli (1961), gv. 23. 
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rome im gzaze aRar gamouvlia, amisaTvis mTeli sisxli moRalatem 
im kacs misces; da Tu gaiaros, da an moklas da an daWras, orkeci 
sisxli misces: erTi Ralatad dgomisaTvis da erTi sikvdilisa...’’12 

vaxtang VI samarTlis wignis 59-e muxlidan SesaZlebelia 
sami debulebis gamokveTa:  

pirveli debulebis mixedviT, SeiZleba iTqvas, rom  adgili 
aqvs safrTxis Semqmnel Semadgenlobas, rogorc damoukidebel 
damTavrebul danaSauls. 

meore debuleba metyvelebs mcdelobis sasargeblod, 
kerZod, mocemuli muxlidan gamomdinare, mcdelobis subieqturi 
mxare, saxeldobr, pirdapiri ganzraxva saxezea da igi dasturdeba 
Semdegi sityvebiT: ,,Tavis gunebiT sikvdili sdomebia’’, Tumca es 
ganzraxva bolomde ar iqna miyvanili, radgan ,,RmerTsa da beds 
mourCenia, rome im gzaze aRar gamouvlia.’’13 

mesame debulebis mixedviT, SesaZlebelia, 
samarTalSemomqmedi Casafrebis moments danaSaulis mosamzadebel 
stadiadac miiCnevda. am debulebis sasargeblod metyvelebs is 
faqti, rom mcdelobis gamosaxatavad kanonSi ar arsebobs raime 
termini, rogorc amas zemoT ganxilul kanonebSi hqonda adgili. 

sainteresoa me-18 saukunis bolos da me-19 saukunis 
dasawyisSi moRvawe daviT batoniSvilis sjuldeba, sadac kanonis 
teqsti, romelic mkvlelobis mcdelobas exeba, nasesxebia vaxtang 
VI samarTlis wignidan. batoniSvilis sjuldeba saubrobs iseT 
SemTxvevebze, rodesac kaci kacs Causafrdeba, gzas Seukravs, an 
kaci Tofis Caxmaxs TiTs gamokravs, magram tyvia ar gavardeba, an 
da kacma kacs Tofi esrola da tyvia ver moaxvedra. es iseTi 
SemTxvevebia, romlebSic aSkarad Cans daumTavrebeli (Casafreba, 
gzis Sekvra) da damTavrebuli mcdelobis (CaxmaxisaTvis TiTis 
gamokvra, tyviis acileba) momentebi.14 

 

§2. danaSaulis momzadeba da mcdeloba qarTul CveulebiT 
samarTalSi 

 
kavkasiel mTielTa CveulebiT samarTalSi kargad Cans 

obieqturi Seracxvis principis prioritetuli roli 
daumTavrebeli danaSaulisadmi. magaliTad, erT-erTi mkvlevaris  
m. kovalevskis ganmartebiT, osuri Cveulebis mixedviT, danaSaulis 
mcdeloba sruliad dausjeli iyo. Tofis CaxmaxisaTvis TiTis 
gamokvra mkvlelobis mizniT, Tu tyvia ar gavardeboda, an 
gavardeboda da tyvia msxverpls ascdeboda, sisxlis moTxovnis 
safuZvlad ar iTvleboda. yvelaze didi, rac SeiZleba amas 
mohyoloda oseTSi, iyo Sesarigebeli sufra, romelic mcdelobis 
Camdens unda gaeSala.15 

                                                 
12 teqstis Sesaxeb ix. enuqiZe (1955), gv. 67. 
13 ix. wereTeli (1961), gv. 24. 
14 ix. wereTeli (1961), gv. 25-26. 
15 ix. Ковалевский (1886), gv. 93-94. citirebulia daviTaSvilis statiidan, ix.  
daviTSvili (2010), gv. 281. 
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danaSaulis mcdelobasTan dakavSirebiT analogiurad 
wydeboda sakiTxi svaneTSi. am kuTxeSi gabatonebuli iyo  
obieqturi Seracxvis principi da mcdeloba pasuxismgeblobas ar 
iwvevda, magram iyo gamonaklisic, kerZod, zemo svaneTis (balszemo 
svaneTi) erT-erT TemSi, uSgulSi, sadac tyviis argavardnis gamo, 
damnaSaves axdevinebdnen sisxlis fass, magram, rodesac tyvia 
gavardeboda da obieqti ar daziandeboda, aseT SemTxvevaSi 
sisxlis fasze, saerTod ar iyo saubari.16  
      is garemoeba, rom mkvlelobis mcdelobisaTvis 
pasuxismgeblobis sakiTxi uSgulSi ganisazRvreboda mxolod 
CaxmaxisaTvis TiTis gamokvris dros tyviis argavardnis 
SemTxvevaSi, xolo Tofis gasrolisa da acdenis SemTxvevaSi ki 
ara, ar niSnavs imas, rom erT SemTxvevaSi obieqturi Seracxvis 
principi  moqmedebda, meoreSi ki ara, aramed igi damokidebuli iyo 
damnaSavis ganzraxvaze. Tu dazaralebuls tyvia ascdeboda, 
uSgulelebi miiCnevdnen, rom msrolels mkvlelobis an daWris 
ganzraxva ar hqonda da swored amitom mas pasuxismgeblobas ar 
akisrebdnen. magram, Tu mainc damtkicdeboda, rom Tofis 
msrolels realurad hqonda mkvlelobis ganzraxva, magram misgan 
damoukidebeli mizezebis gamo Sedegi ar ganxorcielda,  
msrolels pasuxismgebloba aucileblad daekisreboda.17 

aseve wydeboda sakiTxi qvemo svaneTSi. aqac, iseve, rogorc 
uSgulSi, mxolod Tofis CaxmaxisaTvis TiTis gamokvra iTvleboda 
mkvlelobis mcdelobad da ara Tofis gasrolis da miznis 
acdenis SemTxveva.18  

xevsureTSi mkvlelobasTan mimarTebaSi obieqturi 
Seracxvis principi moqmedebda, Tumca aq subieqturi elementi 
sruliad ignorirebuli ar iyo. magaliTad, xevsureTis erT-erTi 
mkvidri gadmoscems, rom ,,Tu kacma kacs Tofi esriva da gascda, 
ar maxvda, maSin samTel-samkvdros aiRebs 5 Zroxas.” aq sxva 
araferia, Tu ara mkvlelobis mcdelobis SemTxveva, romlisTvisac 
dawesebuli iyo pasuxismgebloba samTel-samkvdros saxiT da igi 
sasjelis erT-erT saxes warmoadgenda.19 

zogierTi informatoris gadmocemiT, samTelsamkvdro 
mkvlelobis mcdelobasTanANar iyo dakavSirebuli da igi mxolod 
mZime WrilobisaTvis dawesebul gadasaxads aRniSnavda. Tumca, 
zogierTi maTgani samTelsamkvdros pirdapir mkvlelobis 
mcdelobas ukavSirebs. tyviis gasrola adamianis mimarTulebiT, 
Tu is acdeboda, an daWrida mas, SesaZlebelia, mkvlelobis 
mcdelobad CaTvliliyo. aseve, mkvlelobis mcdelobad iTvleboda 
xanjlis wveriT miyenebuli Wriloba gulmkerdis da muclis 
areSi.20 

                                                 
16 ix. Ковалевский (1886), gv. 32.  
17 ix. daviTSvili (2010), gv. 292. 
18 ix. daviTSvili (2010), gv. 294. 
19 ix. daviTSvili (2010), gv. 297-299. 
20 ix. daviTSvili (2010), gv. 301, 303. 
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amrigad, kvlevam aCvena, rom Zveli qarTuli samarTali 
mcdelobis zogad cnebas ar icnobda, Tumca mxolod mkvlelobis 
mcdelobis dasjadobas  iTvaliswinebda.21 

miuxedavad amisa, Tamamad SeiZleba iTqvas, rom Zvel 
qarTul samarTalSi pasuxismgeblobis sakiTxis gadawyvetis dros 
obieqturi Seracxva dominanti ar iyo, rac kidev erTxel 
miuTiTebs qarTuli sisxlis samarTlis ganviTarebis 
tendenciebze. 

 

§3. danaSaulis momzadebis da mcdelobis ganviTareba 
sabWoTa saqarTvelos sisxlis samarTalSi 

3. 1. pirveli sakanonmdeblo reforma 

qarTuli iurisprudencia ori saukunis manZilze jer 
imperialisturi ruseTis, xolo Semdgom sabWoTa ruseTis 
politikuri gavlenis msxverpli iyo, amitom saqarTvelos 
faqtobrivad me-20 saukunis 90-ian wlebamde damoukideblad 
samarTalSemoqmedebiTi saqmianobis procesi ar uwarmoebia. 
saqarTvelo, sabWoTa gavlenis sferoSi Semavali sxva qveynebis 
msgavsad, mza sakanonmdeblo produqtis mimRebi iyo. amitom 
sabWoTa ruseTis sisxlis samarTlis kanonmdeblobis 
reformirebis paralelurad, qarTuli sisxlis samarTlis 
kanonmdebloba neli tempebiT viTardeboda.  

pirveli sisxlis samarTlis reforma e. w. ,,oqtombris 
revoluciis’’ Semdgom, me-20 saukunis 20-ian wlebSi ganxorcielda, 
ramac mTels sabWoTa kavSirSi xeli Seuwyo diqtaturas da 
ukanono represiebs.22 

sabWoTa saqarTvelos sisxlis samarTlis kodeqsi 
Tavdapirvelad ar Seicavda miTiTebas daumTavrebeli danaSaulis 
Sesaxeb, amitom sisxlis samarTlis pasuxismgeblobis sakiTxs 
erTnairad wyvetda damTavrebuli da daumTavrebeli 
danaSaulisaTvis.23   

daumTavrebeli danaSaulis dasjadobis Sesaxeb pirvel 
dadgenilebebs ,,oqtombris didi revoluciis’’ Semdgom miRebul 
dekretebSi hqonda adgili. magaliTad, 1918 wlis 8 maisis dekretSi 
saubari iyo imaze, rom qrTamis miRebis an qrTamis micemis 
mcdeloba isjeba iseve, rogorc damTavrebuli danaSauli.24  

1919 wlis 12 dekembris ,,saxelmZRvanelo sawyisebSi’’ 
mocemuli iyo danaSaulis momzadebis da mcdelobis cnebebi, 

                                                 
21 ix. daviTSvili (2010), gv. 290. 
22 ix.: gamyreliZe (2008), gv. 10; mWedliSvili-hedrixi, sisxlis samarTlis samec-
niero krebuli I, red., m. turava (2013), gv. 89. 
23 ix. surgulaZe (1979), gv. 28. 
24 ix. wereTeli (1961), gv. 27. sabWoTa saqarTveloSi daumTavrebel danaSaulis 
dasjadobas exeboda oTxi dekreti: ,,saxelmwifo xelisuflebis miTvisebis 
yovelgvari cdis kontrrevoluciuri moqmedebad aRiareba”, ,,meqrTameoba”, 
,,spekulacia” da ,,sagangaSo zari”. amis Sesaxeb ix. surgulaZe (1979), sqolio 65, 
gv. 28. 
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kerZod, ,,sawyisebis’’ me-19 muxlis mixedviT, danaSaulis momzadebad 
iTvleboda danaSaulis Casadenad iaraRis, saSualebis SeZena an 
momarjveba, xolo me-18 muxlis mixedviT, danaSaulis mcdelobaSi 
gaigeboda moqmedeba, romelic mimarTuli iyo danaSaulis 
Casadenad, rodesac pirma Seasrula yovelive is, rac mas 
aucileblad miaCnda Tavisi ganzraxvis sisruleSi mosayvanad, 
magram danaSaulebrivi Sedegi masze damoukidebeli mizezebis 
gamo, ar ganxorcielda. aRsaniSnavia, rom ,,saxelmZRvanelo 
sawyisebSi’’ Zalzed viwrod iyo axsnili danaSaulis momzadebis 
da mcdelobis arsi, radgan, jer erTi, danaSaulis momzadeba ar 
gulisxmobs mxolod iaraRis SeZenas an momarjvebas, aramed 
moicavs yvela im qmedebas, romelic qmnis pirobebs momavalSi 
danaSaulis Casadenad, da meore, danaSaulis mcdelobis cnebaSi 
araferi iyo naTqvami daumTavrebel mcdelobaze. amasTan, 
daumTavrebeli da damTavrebuli danaSaulisaTvis Tanabari 
dasjadoba iyo gaTvaliswinebuli.25 

saqarTvelos sisxlis samarTlis ,,saxelmZRvanelo 
debulebebSi” danaSaulis momzadeba aseve ar moicavda momzadebis 
yvela SemTxvevas, xolo mcdelobis cneba gansazRvruli iyo 
imgvarad, rom masSi mxolod damTavrebuli mcdeloba 
igulisxmeboda da araferi ar iyo naTqvami daumTavrebel 
mcdelobaze. garda amisa, qmedebis mcdelobad Sefaseba 
damokidebuli iyo damnaSavis warmodgenaze.26 

sabWoTa kavSiris 1922 wlis pirvel sisxlis samarTlis 
kodeqsSi danaSaulis mcdelobis cnebaSi damTavrebuli 
mcdelobis gverdiT ukve daumTavrebeli mcdelobac moiazreboda. 
garda amisa, sisxlis samarTlis kodeqsi danaSaulis momzadebis 
zogad ganmartebas iZleoda, romelSic es cneba, ,,saxelmZRvanelo 
sawyisebTan’’ SedarebiT, ufro farTod iyo Camoyalibebuli, 
kerZod, danaSaulis momzadebis ganmartebas daemata termini 
,,pirobebis Seqmna.’’27 

danaSaulis momzadebis dasjadobis sakiTxi SedarebiT 
sxvagvarad gansazRvra 1923 wlis 10 ivlisis dadgenilebam. am aqtis 
mixedviT, momzadeba ar isjeboda, Tu igi TavisTavad ar 
warmoadgenda dasasjel qmedebas. amasTan, kanonmdebelma 
sasamarTlos miando pasuxismgeblobis gadawyvetis sakiTxi, 
kerZod, Tu pirovneba miCneuli iyo socialurad saSiS pirad, maSin 
sasamarTlo mas socialuri dacvis RonisZiebas Seufardebda.28 

1924 wlis sisxlis samarTlis e. w. ,,ZiriTadi sawyisebis’’ 
me-11 muxlma, romelSic saubari iyo dawyebul, magram bolomde 
miuyvanel danaSaulze, e. i. daumTavrebel danaSaulze, mecnierebs 
Soris dava warmoSva. mecnierTa nawils miaCnda, rom am muxlSi 
mxolod danaSaulis mcdeloba igulisxmeboda, xolo meore 
nawili Tvlida, rom am muxlSi, rogorc danaSaulis momzadeba, 

                                                 
25 wereTeli (1961), gv. 28-29. 
26 ix. surgulaZe (1979), gv. 54. 
27 ix. wereTeli (1961), gv. 30-31. 
28 ix. wereTeli (1961), gv. 31-32. 
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aseve danaSaulis mcdeloba moiazreboda.29 am ukanasknel 
Sexedulebas iziarebda i. tiSkeviCi. igi aRniSnavda, rom vinaidan 
mosamzadebeli qmedeba warmoadgens danaSaulis ganxorcielebis 
dasawyiss, amdenad, sabWoTa safuZvlebis me-11 muxli, sadac 
saubaria dawyebul qmedebaze, danaSaulis momzadebasac 
gulisxmobs. es Sexeduleba marTebulad gaakritika TinaTin 
wereTelma. misi TqmiT, saxlis gasaqurdad kibis SeZena 
SeuZlebelia qurdobis dasawyisad CaiTvalos, anda kacis 
mosaklavad Tofis yidva mkvlelobis dawyebad.30  

danaSaulis momzadebis dasjadobis cneba gansxvavebulad 
Camoyalibda 1928 wlis sabWoTa saqarTvelos sisxlis samarTlis 
kodeqsis me-19 muxlSi, romelic danaSaulis momzadebad Tvlida 
iaraRis an sxva saSualebis gamonaxvas da mimarjvebas, an 
pirobebis Seqmnas da sxv. danaSaulis momzadebis am 
gansazRvrebasac ori nakli hqonda, jer erTi, me-19 muxlSi adgili 
hqonda tavtologias, kerZod, iaraRis da saSualebebis gamonaxva 
TavisTavad gulisxmobs danaSaulis Casadenad pirobebis Seqmnas 
da igi am ukanasknelis erT-erT saxea, da meore, danaSulis am 
ganmartebaSi saubari ar iyo danaSaulis momzadebis subieqtur 
momentebze.31 

sagulisxmoa, rom sabWoTa kavSiris sisxlis samarTlis 
kodeqsis 1947 da 1948 wlebis proeqtebSi danaSaulis momzadebis 
principuli dasjadoba ar iyo aRiarebuli. dasaxelebul 
proeqtebSi miTiTebuli iyo, rom danaSaulis momzadebis 
dasjadoba mxolod im SemTxvevaSi SeiZleboda, Tu ki es 
gaTvaliswinebuli iqneboda sisxlis samarTlis kerZo nawilSi.32 

3. 2. meore sakanonmdeblo reforma 

saqarTveloSi sisxlis samarTlis meore reforma me-20 
saukunis 50-iani wlebis dasasruls da 60-iani wlebis dasawyisSi 
gatarda, ris Sedegad 1960 wlis 30 dekembers ,,1958 wlis 25 
dekembris sabWoTa kavSirisa da mokavSire respublikebis sisxlis 
samarTlis kanonmdeblobis safuZvlebis” bazaze axali sisxlis 
samarTlis kodeqsi miiRes, romelic 1961 wlis 1 martidan 
amoqmedda. aRsaniSnavia isic, rom pirvel reformasTan SedarebiT, 
sisxlis samarTlis meore reforma gacileT progresul xasiaTs 
atarebda, radgan 1960 wlis sisxlis samarTlis kodeqsSi bevri 
iseTi cvlileba ganxorcielda, romelsac winamorbed kodeqsebSi 
ar hqonia adgili. sagulisxmoa isic, rom am kodeqsis proeqtze 
momuSave komisiaSi gamoCenili qarTveli mecnierebi TinaTin 
wereTeli da vladimer mayaSvili  iRebdnen monawileobas.33 

saqarTvelos 1960 wlis sisxlis samarTlis kodeqsis me-17 
muxlSi nacvlad sityvisa danaSaulis ,,momzadeba’’, gamoiyeneboda - 
danaSaulis ,,mzadeba’’. amasTan, danaSaulis mzadebad iTvleboda 

                                                 
29 ix. wereTeli (1961), gv. 33-34. 
30 ix. wereTeli (1961), gv. 85. 
31 ix. wereTeli (1961), gv. 77. 
32 ix. wereTeli (1961), gv. 35. 
33 ix. gamyreliZe (2008), gv. 10-11. 
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,,...saSualebebis da iaraRis gamoZebna Tu momarjveba an sxvagvari 
pirobebis ganzrax Seqmna danaSaulis Casadenad’’, xolo 
danaSaulis mcdelobad miiCneoda ,,ganzrax moqmedeba, romelic 
uSualod mimarTulia danaSaulis Casadenad, Tu amasTan 
danaSauli bolomde ar iqna miyvanili damnaSavis nebisgan 
damoukidebeli mizezebis gamo’’. rogorc Cans 1960 wlis sisxlis 
samarTlis kodeqsis me-17 muxlSi gamosworda is teqstobrivi 
xarvezi, romelsac adgili hqonda 1928 wlis sisxlis samarTlis 
kodeqsSi, kerZod, Tuki Zvel sisxlis samarTlis kodeqsSi 
pirobebis ganzrax Seqmna imeorebda saSualebebis da iaraRis 
gamoZebnis SemTxvevebs, 1960 wlis kodeqsSi mocemul danaSaulis 
momzadebis cnebas daemata axali termini ,,sxvagvari pirobebis 
ganzrax Seqmna’’, riTac xazi gaesva im garemoebas, rom 
,,saSualebebis da iaraRis gamoZebna...’’ warmoadgens danaSaulis 
Casadenad pirobebis Seqmnis erT-erT saxes.  

1960 wlis sisxlis samarTlis kodeqsma postsabWoTa 
saqarTveloSi garkveuli cvlilebebiT ramdenime aTeuli 
weliwadi imoqmeda.34 1993 wels Seqmnilma sisxlis samarTlis 
saxelmwifo sareformo qvekomisiam eqvswliani muSaobis Semdeg, 
1999 wels, saqarTvelos parlaments axali sisxlis samarTlis 
kodeqsis proeqti warudgina. parlamentis mier 1999 wlis 22 
ivliss miRebuli sisxlis samarTlis kodeqsi amoqmedda 2000 wlis 
1 ivnisidan.35 

  

§4. Sejameba 

 
daumTavrebeli danaSaulis institutis istoriul aspeqtSi 

ganxilvam aCvena is, Tu rogor viTardeboda da ra 
TaviseburebebiT gamoirCeoda aRniSnuli instituti qarTul 
sisxlis samarTalSi. daumTavrebeli danaSaulis institutis 
ganviTarebis istoria mocemul TavSi dayofilia saukuneebis 
mixedviT da kargad aris warmodgenili calkeul epoqaSi misi 
ganviTarebis tendenciebi. 

amasTan, SesaZlebelia, rom daumTavrebeli danaSaulis 
ganviTarebis istoria daiyos or periodad: pirveli periodi 
gulisxmobs sisxlis samarTlis kodificirebuli kanonmdeblobis 
Camoyalibebamde arsebul periods, xolo meore istoriuli 
periodi moicavs ukve sisxlis samarTlis kanonmdeblobis 
kodifikaciis periods, romelsac, SesaZlebelia, pirobiTad 
,,kodeqsebis epoqa” ewodos. swored am periodidan safuZveli 
Caeyara sisxlis samarTlis mecnierebis ganviTarebas, romelic, 
SesaZlebelia, Tanamedrove sisxlis samarTlis mecnierebis 
winamorbedad CaiTvalos. 

kodifikaciamde arsebuli sisxlis samarTali jer kidev ar 
iyo kargad ganviTarebuli. imdroindeli samarTali ar icnobda 

                                                 
34 ix. gamyreliZe (2008), gv. 12. 
35 ix. gamyreliZe (2008), gv. 15. 
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danaSaulis stadiebad dayofas, rogorc amas Tanamedrove sisxlis 
samarTalSi aqvs adgili, aramed aRiarebda obieqturi Seracxvis 
princips, rac imaSi gamoixateba, rom pirovnebas pasuxismgebloba 
ekisreboda damdgari SedegisaTvis. amis miuxedavad, SeiZleba 
iTqvas, rom danaSaulis momzadeba da mcdeloba Sefasebis gareSe 
mainc ar rCeboda. im SeTxvevaSi, Tu danaSaulebrivi qmedebis 
Sedegad piri cocxali gadarCeboda, damnaSave garkveul safasurs 
mainc ixdida dazaralebulis sasargeblod. amdenad, imdroindeli 
samarTali daumTavrebel danaSauls sjida, rogorc damoukidebel 
damTavrebul danaSauls (delictum sui generis), amitom, SesaZlebelia 
iTqvas, rom daumTavrebeli danaSaulis dasjadobas damnaSavis 
subieqturi momenti edo safuZvlad. maSasadame, adreuli sisxlis 
samarTali mxolod obieqturi Seracxvis principze ar afuZnebda 
pasuxismgeblobas, aramed mxedvelobaSi iRebda damnaSavis 
subieqtur momentebs.  

 rac Seexeba sisxlis samarTlis kanonmdeblobis 
kodifikaciis Semdgom istoriul periods, igi gamoirCeva sisxlis 
samarTlis dogmatikis ganviTarebiT da sisxlis samarTlis 
politikaze misi aqtiuri gavleniT. swored am periodSi sisxlis 
samarTlis kanonmdeblobaSi Camoyalibda daumTavrebeli 
danaSaulis, kerZod, danaSaulis momzadebisa da danaSaulis 
mcdelobis cnebebi da daisva danaSaulis momzadebis dasjadobis 
mizanSewonilobis sakiTxi. 

me-20 saukunis pirvel naxevarSi sisxlis samarTali 
ukiduresi ,,subieqturi Teoriis” safuZvelze yalibdeboda. amas 
adasturebs is faqti, rom imdroindeli xelisufleba sakuTari 
politikuri miznebis misaRwevad sisxlis samarTals, rogorc 
sadamsjelo iaraRs, ise iyenebda ,,saxelmwifos mtrebis 
winaaRmdeg”, amitom adamiani isjeboda ara qmedebisaTvis, aramed 
azrisaTvis, litoni ganzraxvisaTvis. ufro mogvianebiT, kerZod, 
me-20 saukunis meore naxevarSi daumTavrebeli danaSaulis 
dasjadobis dogmatur safuZvels ukve ,,obieqturi Teoria” 
warmoadgens. am ukanasknelma myarad gaidga fesvebi imdroindel 
sisxlis samarTlis dogmatikaSi da mas Tanamedrove sisxlis 
samarTlis mecnierebaSic ar daukargavs mxardaWera. 

gamokvlevam gamoaCina erTi sagulisxmo faqti, kerZod is, 
rom me-20 saukunis meore naxevarSi sisxlis samarTlis kodeqsis 
proeqtebSi momzadebis principuli dasjadoba ar iyo aRiarebuli. 
amdenad, jer kidev istoriul epoqaSi, sisxlis samarTlis 
dogmatika Seecada momzadebis generaluri dasjadobis gauqmebas 
da misi dasjadobis sakiTxis gadatanas sisxlis samarTlis kerZo 
nawilSi, rac imdroindeli sisxlis samarTlis azrovnebaSi win 
gadadgmul nabijad unda CaiTvalos. 

 
 



 26 

Tavi II. danaSaulis mcdelobis ganviTarebis istoriuli 
etapebi germanul sisxlis samarTalSi 

 
germaneli sisxlis samarTlis mecnierebi danaSaulis 

mcdelobis ganviTarebas or etapad yofen: pirveli istoriuli 
etapi moicavs Zveli berZnuli samarTlidan moyolebuli raixis 
1871 wlis sisxlis samarTlis kodeqsis Seqmnamde arsebul 
periods, xolo meore etapi - 1871 wlidan 1975 wlamde arsebul 
periods.36  

istoriuli etapebis garda, SesaZlebelia aseve calke 
gamoiyos Tanamedrove, 1975 wlidan dRemde arsebuli periodi, 
romelic, Tumca ar gamoirCeva danaSaulis mcdelobis 
sakanonmdeblo definiciaSi cvlilebebiT, magram igi calke 
yuradRebis gamaxvilebas imsaxurebs sisxlis samarTlis 
dogmatikasa da sasamarTlo praqtikaSi danaSaulis mcdelobis 
Sesaxeb ganviTarebuli axali Sexedulebebisa da midgomebis gamo. 

 

§1. danaSaulis mcdelobis ganviTarebis pirveli etapi 

 
danaSaulis mcdelobis zogad cnebas Zveli berZnuli 

samarTali ar icnobda. magram azri, romelSic danaSaulis 
mcdeloba igulisxmeboda, berZnuli sisxlis samarTlisaTvis ar 
iyo ucxo. adgili hqonda iseT SemTxvevebs, romlebic Tanamedrove 
gagebiT danaSaulis mcdelobad unda Sefasdes. magaliTad, 
qurdobis mizniT sxvisi saxlis kedlis dangreva, sxva araferia, 
Tu ara qurdobis mcdeloba. gansakuTrebuli mniSvneloba hqonda 
mkvlelobis mcdelobis dasjadobas. danaSaulis mcdeloba aseTi 
deliqtebis dros ganixileboda, rogorc ,,delictum sui generis”. 
mokvlis ganzraxviT msxverplis daWra an mowamvla damamZimebel 
garemoebebSi mkvlelobis mcdelobad kvalificirdeboda. 
gansxvaveba, danaSaulis mcdelobasa da danaSaulis damTavrebas 
Soris, SedegSi iyo. Tuki damamZimebel garemoebebSi 
mkvlelobisaTvis sikvdiliT dasja iyo gaTvaliswinebuli, aseTi 
danaSaulis mcdelobis SemTxvevaSi damnaSaves samudamo 
gadasaxlebas usjidnen, mTeli Tavisi qonebis CamorTmeviT.37 

berZnulma samarTalma ganviTarebis bolo etapze kidev 
erTi mniSvnelovani nabiji gadadga. im dros, rodesac adreul 
periodSi rogorc mcdelobis, aseve damTavrebuli deliqtebis 
dasjadoba Sedegis dadgomaze iyo damokidebuli, nebelobiTma 
elementma ioniuri filosofiis daxmarebiT da, Sesabamisad, 
sofisturi swavlebisa da ritorikis gavleniT didi mniSvneloba 
SeiZina. 

                                                 
36 ix. Papageorgiou-Gonatas (1988), gv. 2. 
37 ix. Papageorgiou-Gonatas (1988), gv. 2-3. 
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rac Seexeba romaul samarTals, igi danaSaulis mcdelobas 
da damTavrebas Soris gansxvavebas ver xedavda.38 uZvelesi 
romauli sisxlis samarTali xSirad mosamzadebel qmedebebs 
damTavrebul danaSaulad ganixilavda. jadoqroba, romelic 
dRevandeli sisxlis samarTlis mixedviT, irealur mcdelobad 
fasdeba, romauli sisxlis samarTlis mixedviT, damoukidebel 
dasjad danaSaulad (delictum sui generis) ganixileboda. Tumca ufro 
mogvianebiT, romaelebi TavianTi praqtikuli azrovnebiT mixvdnen, 
rom deliqti mxolod dasrulebuli formiT ar unda yofiliyo 
dasjadi. amiT maT, mcdelobis ganviTarebis TvalsazrisiT, 
pirveli mniSvnelovani nabiji gadadges,39 rac imas niSnavs, rom am 
periodSi ukve isjeboda danaSaulis momzadeba, mcdeloba da 
damTavreba. garda amisa, am periodSi danaSaulis mcdeloba, 
damTavrebasTan SedarebiT, aRiarebuli iyo, rogorc 
Semamsubuqebeli garemoeba.40 

sainteresoa, Tu rogor iyo gadawyvetili danaSaulis 
mcdelobis sakiTxi Zvel germanul sisxlis samarTalSi. pirvel 
rigSi, aRsaniSnavia is faqti, rom Zveli germanuli samarTali 
CveulebiTi samarTlis xasiaTs atarebda. werilobiTi samarTlis 
wyaroebi mxolod frankebis mmarTvelobis dros gamoCnda,41 amitom 
aseTi wyaroebis ararseboba miuTiTebs imaze, rom Zvel germanul 
sisxlis samarTalSi mcdelobis instituti ar iyo ganviTarebuli. 
amas adasturebs is faqtic, rom piri, romelic Seecdeboda meore 
piris mokvlas, magram am ukanasknels mxolod daazianebda, 
mkvlelobis mcdelobisaTvis ki ar daisjeboda, aramed mxolod 
sxeulis dazianebisaTvis agebda pasuxs.42  

germanuli sisxlis samarTlis ganviTarebaSi mniSvnelovani 
roli italiis saxelmwifos kanonmdeblobam da sasamarTlo 
praqtikam iTamaSa. aseve, me-12 da me-15 saukuneebSi didi samuSao 
gawies italielma mecnierebma. danaSaulis Sesaxeb moZRvrebis 
ganviTarebaSi glosatorebis da postglosatorebis wvlili 
Zalzed didia. SeiZleba iTqvas, rom pirvelad swored 
italielebma miaqcies yuradReba danaSaulis mcdelobis sakiTxs, 
ramac, Tavis mxriv, garkveuli gavlena iqonia germanul sisxlis 
samarTalSi aRniSnuli institutis ganviTarebaze.43 

pirveli germanuli sisxlis samarTlis kodeqsi iyo 
karolina. bambergis mosamarTlis, hans Svarcenbergis mier 
SemuSavebuli es aqti, romelic raixstagma 1532 wels miiRo, 1870 
wlamde moqmedebda rogorc pirveli da erTaderTi germanuli 
sisxlis samarTlis kodeqsi. dasaxelebuli kodeqsis 178-e 
paragrafi danaSaulis mcdelobis sakiTxs exeboda, romlis 
mixedviT, mxolod mZime kategoriis danaSaulebis mcdeloba 
isjeboda. kanonmdebeli danaSaulis mcdelobisaTvis sasjelis 

                                                 
38 ix. Binding, AT  (1907), gv. 128. 
39 ix. Schmoller (1921), gv. 15-16, 24. 
40 Koch-Schlegtendal (2012). gv. 23-24. 
41  ix. Jescheck, Weigend, AT (1996), gv. 91. 
42 ix. Papageorgiou-Gonatas (1988), gv.  7-8. 
43 ix.: Papageorgiou-Gonatas (1988), gv. 10-11; Koch-Schlegtendal (2012). gv. 25. 
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gansazRvrisas raime konkretul kriteriums ar asaxelebda, Tumca, 
sasamarTlo praqtika mcdelobas ufro msubuqad sjida, vidre 
damTavrebul danaSauls. dasaxelebuli kodeqsis 178-e paragrafis 
ZiriTadi arsi mdgomareobda imaSi, rom igi obieqtur Teorias 
emyareboda, magram, rac udavod unda dafasdes, aris is, rom es 
paragrafi aris Tanamedrove mcdelobis institutis winamorbedi.44 

germanuli sisxlis samarTlis mecniereba bunebiTi 
samarTlis da samarTlis sxva filosofiuri ideebis gavlenas 
ganicdida. germanul sisxlis samarTalSi mcdelobis Sesaxeb 
moZRvreba ara mxolod wminda samarTlis mecnierebis 
kriteriumebiT, aramed filosofiuri aspeqtebis wyalobiTac 
ganviTarda. am periodSi aRmocenebuli filosofiuri msjelobebi 
safuZvlad daedo mcdelobis Sesaxeb sxvdasxva Teoriebis 
Camoyalibebas.45 

am epoqis ori umniSvnelovanesi filosofiuri mimdinareoba 
iyo liberalizmi da idealizmi. liberalizmis amosavali wertili 
moqalaqeTa Tavisuflebis arealis gamyareba iyo. liberalizmi 
danaSauls ganixilavs, rogorc samarTliT daculi sikeTis da 
interesis darRvevas. yvela obieqturi Teoria, romelic 
mcdelobis dasjadobis safuZvels samarTlebrivi sikeTisaTvis 
safrTxis SeqmnaSi xedavs, am filosofiuri mimdinareobis 
gamovlinebas wamoadgens. amis gverdiT gansakuTrebuli gavlena 
iqonia idealizmma, romlis ZiriTadi warmomadgenlebi kanti da 
hegeli iyvnen. idealizmis ZiriTadi punqti mdgomareobs ara 
mxolod individualuri samarTlebrivi sikeTis dacvaSi, aramed 
aseve sayovelTao sikeTis momsaxure qcevis normebis dacvaSi. 
sisxlis samarTalSi idealizmma Sinagan ganwyobas (mdgomareobas) 
didi mniSvneloba mianiWa, vinaidan igi gamoxatulia SedegSi. 
danaSaulis mcdelobaSi idealizmma adgili hpova sxvadasxva 
subieqturi Teoriebis meSveobiT.46 

ganmanaTleblobis epoqis kulminacias germanul sisxlis 
samarTlSi paul iohan anselm foierbaxi warmoadgenda, romelic 
me-19 saukunis daswyisSi moRvaweobda da Tavisi swavlebiT 
Tanamedrove sisxlis samarTals Cauyara safuZveli.47  

me-18 saukunis dasasrulidan me-19 saukunis bolomde mokle 
istoriuli mimoxilvis farglebSi SeiZleba gamoiyos sami 
mniSvnelovani kanonmdebloba, romliTac danaSaulis mcdelobis 
ganviTarebas axali gza gaexsna: 

a) 1794 wlis sayovelTao prusiuli miwebis sayovelTao 
samarTali. ase ewodeboda am sakanonmdeblo aqts, romelic 
miuxedavad imisa, rom danaSaulis mcdelobas ufro msubuqad 
sjida, vidre damTavrebul danaSauls, mcdelobis mniSvnelobas 
borot gamizvnaSi xedavda. aseTi regulirebiT mcdelobis 
dasjadobis safuZveli subieqturad, magram mcdelobis dasjadoba 
obieqturad fasdeboda. 

                                                 
44 ix. Papageorgiou-Gonatas (1988), gv. 12-14. 
45 ix. Schmoller (1921), gv. 58. 
46 ix. Papageorgiou-Gonatas (1988), gv. 18. 
47 ix. Jescheck, Weigend, AT (1996), gv. 96. 
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b) 1813 wlis bavariulma sisxlis samarTlis kodeqsma 
danaSaulis mcdelobis ganviTarebis sakiTxSi regresi ganicada. am 
kodeqsis 57-e paragrafis mixedviT, danaSaulis mcdelobad 
ganixileboda garegnulad gamoxatuli qmedeba, romelic 
danaSaulis ganxorcielebis an misi momzadebisaken iyo mimarTuli. 
aq erTi faqtia aRsaniSnavi, kerZod, foierbaxma, miuxedavad imisa, 
rom igi bavariuli sisxlis samarTlis kodeqsis SemuSavebaSi 
mTavar rols TamaSobda, ver SeZlo Tavisi obieqturi poziciis 
dacva. 

g) 1851 wlis prusiul sisxlis samarTlis kodeqsSi 
gamoxatuleba hpova obieqturma Teoriam. es kodeqsi iyo franguli 
,,code penal”-is memkvidre. am kodeqsis 31-e paragrafis mixedviT, 
danaSaulis mcdelobad iTvleboda qmedeba, romelic misi 
ganxorcielebis dawyebas moicavda.48 

 

§2. danaSaulis mcdelobis ganviTarebis meore etapi 

 
danaSaulis mcdelobis ganviTarebis meore istoriuli 

etapi moicavs raixis, vaimaris respublikis, nacional-
socialistur da germaniis federaciuli respublikis periodebs. 

raixkancleri bismarki miiswrafvoda iqeTken, rom erTiani 
gaexada germaniis imperia. saxelmwifos erTianoba, Tavis mxriv, 
saWiroebda erTian marTlwesrigs, romelmac SeZlo mecnierebis 
gaTavisufleba partikularistuli wnexisagan. 

 raixis 1871 wlis sisxlis samarTlis kodeqsi 1870 wlis 
CrdiloeT germaniis kavSiris sisxlis samarTlis kodeqsis 
identuri iyo. am kodeqsis (1871) 43-e paragrafi danaSaulis 
mcdelobas ase ayalibebda: piris qmedeba, mimarTuli danaSaulis 
an gadacdomis Casadenad, romelic danaSaulis an gadacdomis 
ganxorcielebis dawyebaSi gamoixateba, danaSaulis mcdelobad 
fasdeba maSin, rodesac ganzraxuli danaSauli an gadacdoma 
bolomde ver ganxorcieldeba.49 

1871 wlis sisxlis samarTlis kodeqsis 43-e paragrafidan 
gamoCnda, rom danaSaulis gansaxorcieleblad mxolod ubralo 
neba ar iyo sakmarisi. danaSaulis mcdelobis dasjadobisaTvis 
saWiro iyo ara nebis yovelgvari ganxorcieleba, aramed mxolod 
iseTi, romelic danaSaulis an gadacdomis ganxorcielebis 
dawyebas moicavda. Tumca, kanonmdebelma Tavad niSani 
,,ganxorcielebis dawyeba’’ ar daakonkreta da problemis gadaWra 
mecnierebas da sasamarTlo praqtikas miando.50 

kanonmdeblis obieqturi Sexeduleba dasturdeba aseve 
kodeqsis 44-e paragrafiT, romelic mcdelobas ufro msubuqad 
sjida. 1871 wlis sisxlis samarTlis kodeqsi, romelic obieqtur 
Teorias iziarebda, Seicavda or xarvezs, kerZod, igi regulirebis 

                                                 
48 ix. Papageorgiou-Gonatas (1988), gv. 21. 
49 ix. Papageorgiou-Gonatas (1988), gv. 22-23. 
50 ix. Becher (1973),  gv. 1. 



 30 

gareSe tovebda uvargis mcdelobas da ar akonkretebda 
,,ganxorcielebis dawyebis’’ cnebas. swored es xarvezebi 
sasamarTlo praqtikas aZlevda imis safuZvels, rom 43-e paragrafi 
nawilobriv subieqturi TeoriiT ganemarta, romelic 
gamoixateboda uvargisi mcdelobis dasjadobaSi da momzadebis 
xarjze mcdelobis dasjadobis gafarToebaSi. miuxedavad 
xarvezebisa, 43-e paragrafi gansakuTrebul xasiaTs atarebda da 
mas es mniSvneloba dResac ar daukargavs.51 

raixis sisxlis samarTlis kodeqsis ZalaSi Sesvlidan 30 
wlis Semdeg, naTeli gaxda, rom saWiro iyo sisxlis samarTlis 
reformis Catareba, rogorc dogmatur, aseve kriminal-politikur 
nawilSi. 1930 wlamde vaimaris respublikis periodamde sisxlis 
samarTlis kodeqsis eqvsi proeqti daiwera. TiToeuli maTgani 
Taviseburad awesrigebda danaSaulis mcdelobis sakiTxebs.  

1909 wlis sisxlis samarTlis kodeqsis proeqtis 75-e 
paragrafi exeboda danaSaulis mcdelobas. igi mxolod iseT 
qmedebebs miiCnevda dasjadad, romlebic danaSaulis 
damTavrebasTan axlos idgnen. garda amisa, proeqtis avtors surda 
uvargisi mcdelobis dasjadobis sakiTxi subieqturi TeoriiT 
gadaewyvita, amitom ,,ganxorcielebis dawyebis’’ niSans 
subieqtivisturad ganmartavda. 

1913 wlis sisxlis samarTlis kodeqsis proeqtis 32-e 
paragrafi mcdelobis ganmartebisas yuradRebas amaxvilebda 
danaSaulis momzadebaze da xazs usvamda mis subsidiurobas. 
vaimaris respublikis periodis sisxlis samarTlis kodeqsis 
proeqtebSi subieqturi Teoriebis prestiJi aweuli iyo, xolo maT 
apogeas nacional-socializmis reJimis dros miaRwies. manamde 
radbruxis 1922 wlis sisxlis samarTlis kodeqsis proeqtma 
uaxles germanul kanonmdeblobaSi subieqtur Teoriebs farTod 
gauRo karebi. am proeqtma ara mxolod mcdelobis cnebaSi niSnis 
,,ganxorcielebis dawyeba’’ subieqtivizacia moaxdina, aramed uari 
Tqva manamde arsebul proeqtebSi damkvidrebuli mcdelobisaTvis 
sasjelis savaldebulo Semcirebaze.  

1925 wlis sisxlis samarTlis kodeqsis oficialuri 
proeqti iyo radbruxiseuli proeqtis umniSvnelo gadamuSaveba, 
Sesabamisad, mcdelobis cnebaSic aranair cvlilebas ar hqonia 
adgili. 

1927 wlis sixlis samarTlis kodeqsis proeqtSi 
mniSvnelovani is iyo, rom man kvlav aRadgina danaSaulis 
mcdelobis dasjadobisas sasjelis savaldebuli Semcireba. am 
proeqtis gagrZeleba iyo 1930 wlis sisxlis samarTlis kodeqsis 
proeqti, sadac mcdelobis regulirebis sakiTxebi aseve ucvleli 
darCa. es iyo bolo proeqti, romliTac vaimaris respublikis 
sisxlis samarTlis reformis  istoria dasrulda. 

1936 wlis nacional-socialisturi sisxlis samarTlis 
kodeqsis proeqtSi danaSaulis mcdelobis regulireba aSkarad 
gansxvavebuli iyo mis winamorbed kodeqsis proeqtebTan 

                                                 
51 ix. Papageorgiou-Gonatas (1988), gv. 23-24. 
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SedarebiT. am proeqtis me-7 paragrafi ase JRerda: danaSaulis 
dawyebad iTvleba yovelgvari qmedeba, romelic, damnaSavis 
warmodgeniT mimarTulia danaSaulis Semadgenlobis uSualo 
ganxorcielebisaken. am gagebiT danaSaulis mcdeloba da 
damTavreba erTmaneTisagan ar imijneboda, Tumca me-7 paragrafis 
me-3 abzaci iTvaliswinebda danaSaulis mcdelobisaTvis sasjelis 
fakultatur Semsubuqebas. miuxedavad amisa, nacional-
socialisturi reJimis sisxlis samarTali iyo azris sisxlis 
samarTali da subieqturma Teoriebma ganviTarebis piks swored am 
reJimis pirobebSi miaRwies. am periodis sisxlis samarTlis 
sistemisaTvis sul erTi iyo Sedegi dadgeboda Tu ara. adamianebs 
sjidnen mxolod azrisaTvis. amis gamo, germaniaSi mwared 
xumrobdnen, rom azris sisxlis samarTlis pirobebSi yoveli 
adamiani erTxel mainc unda wavides cixeSi.52  

meore msoflio omis Semdeg, sisxlis samarTlis reforma 
germaniaSi kvlav dRis wesrigSi idga. am periodisTvis gamoikveTa 
sisxlis samarTlis kodeqsis ori umniSvnelovanesi 1962 wlis 
proeqti53 da 1966 wlis alternatiuli proeqti, romelic 
gadamuSavebuli saxiT ukve 1969 wlis TebervalSi meorejer 
gamoica, isev alternatiuli proeqtis saxiT.54 germaniaSi dRes 
moqmedi sisxlis samarTlis kodeqsi mcireodeni cvlilebebiT 
warmoadgens swored sisxlis samarTlis kodeqsis am ori proeqtis 
sinTezs. 

1962 wlis sisxlis samarTlis kodeqsis proeqtis teqstis 
Seqmnaze sisxlis samarTlis komisia xuTi weli (1954-1959) 
muSaobda. maTi mizani iyo srulyofili sisxlis samarTlis 
kodeqsis SemuSaveba. am komisiis muSaobisas gamoikveTa 
gansxvavebuli mimarTulebebi. komisiis erTi nawili mxars uWerda 
subieqtur Teorias (bokelmani), meore nawili - SezRudul 
subieqtur Teorias (galasi), mesame - SezRudul obieqtur Teorias 
(mecgeri), xolo sxva danarCenebi (ieSeki da sxvebi) Sereul 
Teoriebs iziarebdnen.  

sisxlis samarTlis kodeqsis aRniSnuli proeqtis 26-e 
paragrafis 1-li abzacis mixedviT, danaSaulis mcdelobad 
iTvleba piris ganzraxi qmedeba, romelic mimarTulia danaSaulis 
damTavrebisaken da romelic gulisxmobs qmedebis ganxorcielebis 
dawyebas an misi warmodgeniT danaSaulebrivi viTarebis Seqmnas, 
Tumca danaSauli bolomde ar aris miyvanili. am paragrafis me-2 
abzaci miuTiTebda imaze, Tu ra iTvleba ganxorcielebis 
dawyebad, kerZod, ganxorcielebis dawyeba gulisxmobs iseT 
qmedebas, romliTac damnaSave qmedebis Semadgenlobis 
ganxorcielebas daiwyebs an uSualod Seudgeba mis 
ganxorcielebas.55  

dasaxelebuli paragrafis pirvelma abzacma daadgina 
mcdelobisaTvis damaxasiaTebeli niSnebi, kerZod, mcdelobisaTvis 

                                                 
52 ix. Papageorgiou-Gonatas (1988), gv. 24-30. 
53 ix. Entwurf eines Strafgesetzbuches mit Begrundung (1962). 
54 ix. Entwurf eines Strafgesetzbuches mit Begrundung, me-2 gadamuSavebuli gamocema (1969). 
55 ix. Entwurf eines Strafgesetzbuches mit Begrundung (1962), gv. 15. 
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gaiTvaliswina ganzraxi qmedeba da amiT igi faqtobrivad 
gansxvavdeba im periodSi moqmedi kodeqsisagan, romelic mxolod 
,,danaSaulis Cadenis Sesaxeb gadawyvetilebaze’’ uTiTebda. garda 
amisa, am proeqtSi mkveTrad gamoikveTa is, rom ganzraxva qmedebis 
damTavrebisaken unda iyos mimarTuli da rom mcdelobisaTvis 
sakmarisia arapirdapiri ganzraxva.  

rac Seexeba me-2 abzacs, kanonmdebeli Seecada danaSaulis 
Semadgenlobis ganxorcielebis dawyebis gansazRvrebiT 
gaeadvilebina momzadebis da mcdelobis gamijvna. sisxlis 
samarTlis kodeqsis am proeqtma daadgina, rom mcdeloba saxeze 
aris ara mxolod maSin, rodesac piri danaSaulis Semadgenlobis 
ganxorcielebas daiwyebs, aramed aseve maSinac, rodesac igi 
Semadgenlobis ganxorcielebis dawyebas Seudgeba. magaliTad, 
ganzrax mkvlelobis Semadgenlobis dawyebis Sedgomas adgili 
aqvs ara mxolod maSin, rodesac damnaSave iaraRis sasxlets 
gamokravs TiTs, aramed maSinac, rodesac igi iaraRs datenis da 
msxverpls daumiznebs. aseve, binaSi SeRweviT qurdobis mcdelobas 
adgili eqneba maSin, rodesac damnaSave, fanjris CamsxvreviT 
gamowveuli xmauris Tavidan asacileblad, minaze wausvams sapox 
saSualebas. 

zemoT dasaxelebuli sisxlis samarTlis kodeqsis 
proeqtis 27-e paragrafis 1-li da me-2 abzacebi iTvaliswinebdnen 
danaSaulis mcdelobis dasjadobis SemTxvevebs. garda amisa, igi 
xazss usvamda mcdelobisaTvis sasjelis Semsubuqebis 
fakultatiur xasiaTs.56 

sisxlis samarTlis kodeqsis 1962 wlis proeqtis avtorma, 
miuxedavad imisa, rom igi cdilobda zRvari gaevlo danaSaulis 
momzadebasa da mcdelobas Soris, mainc ver Seqmna gamijvnis 
elementebis mkveTri konfiguracia. es proeqti, iseve rogorc 
adrindeli sisxlis samarTlis kodeqsis proeqtebi, Tavis TavSi 
rig winaaRmdegobas Seicavda, kerZod, maSin, rodesac 1962 wlis 
proeqtSi mcdelobis dasjadoba subieqtur safuZvelze iyo 
agebuli, gamijvnis sakiTxebs igi metad Tu naklebad 
obieqtivisturad wyvetda. 

sisxlis samarTlis kodeqsis 1969 wlis alternatiuli 
proeqti, 1962 wlis proeqtTan SedarebiT, danaSaulis mcdelobis 
mokle cnebas iZleoda. sisxli samarTlis kodeqsis alternatiuli 
proeqtis 24-e paragrafis mixedviT, danaSaulis mcdelobas maSin 
hqonda adgili, rodesac piri Tavisi danaSaulebrivi gegmis 
mixedviT, mis uSualod ganxorcielebas Seudgeboda. 

germaniis moqmedi sisxlis samarTlis kodeqsis 22-e 
paragrafiT gansazRvruli danaSaulis mcdelobis cneba ori 
punqtiT gansxvavdeba sisxlis samarTlis kodeqsis 1969 wlis 
proeqtis 24-e paragrafiT gaTvaliswnebuli danaSaulis 
mcdelobis ganmartebisagan, kerZod: a) nacvlad formulirebisa 
,,mis uSualod ganxorcielebas Seudgeba’’, Camoyalibda aseTi 
formulireba ,,danaSaulis Semadgenlobis ganxorcielebas 

                                                 
56 ix. Entwurf eines Strafgesetzbuches mit Begrundung (1962), gv. 144-145. 
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Seudgeba’’, b) xolo formulirebis ,,Tavisi danaSaulebrivi gegmis 
mixedviT’’ nacvlad, Setanil iqna Semdegi formulireba 
,,danaSaulis Sesaxeb Tavisi warmodgenis mixedviT’’. bolo 
formulirebiT kanonmdebeli Seecada, Tavidan aecilebina afeqtSi 
Cadenili danaSaulis mcdelobis dausjelobis is safrTxe, 
romelic gamowveuli iyo sisxlis samarTlis kodeqsis 
alternatiul proeqtSi mcdelobis cnebis formulirebiT.57 

 

§3. Sejameba 

 
germanul sisxlis samarTalSi daumTavrebeli danaSaulis 

istoriulma gamokvlevam aCvena, rom Zveli germanuli samarTali, 
iseve rogorc Zveli qarTuli samarTali, danaSaulis momzadebisa 
da mcdelobis cnebas ar icnobda. Tumca, qarTuli samarTlisagan 
gansxvavebiT, germanulma sisxlis samarTalma bevrad adre daiwyo 
daumTavrebel danaSaulis dasjadobis Sesaxeb fiqri da ukve me-16 
saukunis 30-ian wlebSi danaSaulis mcdeloba, rogorc danaSaulis 
damoukidebeli stadia, dasjadad gamoacxada. amasTan, aRsaniSnavia 
is faqti, rom germanul sisxlis samarTalSi danaSaulis 
momzadebis dasjadobis sakiTxi arasodes ar dasmula dRis 
wesrigSi. 

 rac Seexeba danaSaulis mcdelobas, droTa ganmavlobaSi 
danaSaulis mcdelobis cneba icvleboda da ixveweboda, Tumca 
aRsaniSnavia is faqti, rom jer kidev 1871 wels miRebul germanul 
sisxlis samarTlis kodeqsSi Camoyalibebuli danaSaulis 
mcdelobis cneba germaniis moqmedi sisxlis samarTlis kodeqsSi 
mocemuli danaSaulis mcdelobis cnebis saxelmZRvanelo baziss 
warmoadgens. 

danaSaulis mcdelobis dasjadobas, Tavdapirvelad, 
safuZvlad daedo ,,obieqturi Teoria”, rac am periodSi 
aRiarebuli umniSvnelovanesi filosofiuri mimdinareobis, 
liberalizmis damsaxureba iyo. Tumca mogvianebiT, filosofiuri 
mimdinareobis, idealizmis ganviTarebis Sedegad, sadaveebi xelT 
,,subieqturma Teoriebma” igdes. 

 
 
 
 
 
 
 
 
 
 
 
 

                                                 
57 ix. Papageorgiou-Gonatas (1988), gv. 32-35. 
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kari II. damTavrebuli deliqtis cneba  da  saxeebi. 
danaSaulis ganviTarebis stadiebi da  danaSaulis 

etapebi qarTuli da  germanuli sisxlis 
samarTlis mixedviT 

 

Tavi I. damTavrebuli deliqtis cneba da saxeebi 

§1. damTavrebuli danaSauli da misi saxeebi qarTuli 
sisxlis samarTlis mixedviT 

 
daumTavrebeli danaSaulis daxasiaTeba meTodologiurad 

gamarTlebulia mas Semdeg, rac moxdeba damTavrebuli danaSaulis 
analizi. amdenad, jer unda aixsnas im movlenis arsi, romelic 
adamianis mier dasrulebulad aris miCneuli, raTa Semdgom 
gaadvildes misi nawilis (dausrulebelis) mniSvnelobis gageba.58 
sakiTxis amgvari gadawyveta unda daefuZnos mTelis da nawilis 
urTierTmimarTebis gagebas. movlenis Seswavla unda moxdes 
iseTnairad rogorc is arsebobs, xolo amis Semdeg, advili 
asaxsnelia misi nawilis arsi. mkiTxveli Tavdapirvelad ecnoba 
mTelis mniSvnelobas da amis Semdeg, axdens misi nawilebis 
kvlevas, sadac mTelis Sesaxeb codna exmareba ,,nawilis” axsnaSi. 
asea danaSaulis, rogorc erTi mTliani movlenis SemTxvevaSi. 
swored amitom, Tavdapirvelad, mizanSewonilia, ganxorcieldes 
damTavrebuli danaSaulis, rogorc ,,mTelis” movlenis analizi da 
amis Semdgom, moxdes daumTavrebeli danaSaulis, rogorc 
,,nawilis” kvleva. 

saqarTvelos moqmed sisxlis samarTlis kodeqsSi 
damTavrebuli danaSaulis, rogorc ,,mTelis” cneba mocemuli ar 
aris, aramed ssk-is me-7 muxli mxolod danaSaulis zogad cnebas 
ayalibebs, sadac danaSauli gaigeba, rogorc sisxlis samarTlis 
kodeqsiT gaTvaliswinebuli marTlsawinaaRmdego da braleuli 
qmedeba. maSasadame, danaSaulis elementebia qmedebis Semadgenloba, 
marTlwinaaRmdegoba da brali.59 samagierod, sisxlis samarTlis 
kodeqsis me-18 da me-19 muxlebi ayalibebs daumTavrebeli 
danaSaulis, rogorc ,,mTelis” Semadgeneli ,,nawilis” cnebas.  

damTavrebuli danaSaulis ganmarteba istoriulad 
saqarTvelos sisxlis smarTlis kodeqsebSi ar gvxvdeba, Tumca 
sabWoTa saqarTvelos sisxlis samarTlis ,,saxelmZRvanelo 
debulebebSi” Camoyalibebuli iyo damTavrebuli danaSaulis 
gansazRvreba, kerZod, ,,danaSauli damTavrebulad iTvleba, roca 
misi Camdenis ganzraxva bolomde ganxorcielebulia”. aseTi 
gansazRvreba Zalzed afarToebda damTavrebuli danaSaulis 
cnebas da erTgvar gaugebrobasac iwvevda sasamarTlo praqtikaSi, 
radgan zogjer danaSaulis ganzraxva, SesaZlebelia, ufro Sors 

                                                 
58 ix.: wereTeli (1961), gv. 47; dvaliZe, zogadi nawili (2007), gv. 149. 
59 ix. turava (2010), gv. 70. 
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midiodes, vidre danaSaulis Semadgenloba, magaliTad, angarebis 
motiviT Cadenili mkvlelobis SemTxvevaSi.60  

danaSaulis Semadgenlobebi damTavrebuli saxiT aRwerilia 
sisxlis samarTlis kanonSi da amitom danaSaualis Semadgenloba 
kanonis Semadgeneli nawilia.61 ,,damTavrebuli danaSaulebrivi 
Semadgenloba Semadgenlobis Cveulebriv tips warmoadgens, xolo 
mcdeloba da momzadeba misgan aris nawarmoebi.’’62  

TiToeul konkretul SemTxvevaSi, ama Tu im danaSaulis 
damTavrebis sakiTxis gadawyveta damokidebulia imaze, Tu rogor 
aris aRwerili am Tu danaSaulis Semadgenloba sisxlis 
samarTlis kanonSi.63 magaliTad, saqarTvelos sisxlis samarTlis 
kodeqsis 108-e muxlis mixedviT, mkvlelobis damTavrebul 
danaSaulad gamocxadebisaTvis aucilebelia obieqturi niSnis, 
kerZod, Sedegis dadgoma sikvdilis saxiT.64 asevea qurdobis 
drosac, kerZod, qurdobis damTavrebulad gamocxadebisaTvis 
aucilebelia Sedegis dadgoma, qonebrivi dazianebis saxiT.Aamitom, 
qurdoba damTavrebulad iTvleba im momentidan, rodesac damnaSave 
daeufleba sxvis nivTs.65 rac Sexeba yaCaRobis Semadgenlobas, 
qarTuli sisxlis samarTlis kodeqsis 179-e muxlis mixedviT, igi 
damTavrebulia Tavdasxmis momentidan da ara qonebis dauflebis 
momentidan,66 asevea saqarTvelos sisxlis samarTlis kodeqsis  
175-e muxliT gaTvaliswinebuli danaSauli ,,Svilad ayvanis 
saidumloebis gamJRavneba”, romelic damTavrebulad iTvleba 
saidumloebis gamJRavnebis momentidan. 

aqedan gamomdinare, sisxlis samarTlis dogmatikaSi Cadenis 
formis mixedviT gamoyofen materialuri da formaluri saxis 
danaSaulebs, romlebsac Sedegian da SedeggareSe danaSaulis 
saxelwodebiTac moixsenieben.67 materialur danaSaulebs 
miekuTvneba iseTi danaSaulebi, romelTa damTavrebulad 
gamocxadebisaTvis aucilebelia obieqtur garesamyaroSi 
cvlilebis, kerZod ki, Sedegis gamowveva, magaliTad, ganzrax 
mkvleloba (ssk-is 108-e muxli)68 anda samarTlebrivi sikeTisaTvis 
konkretuli safrTxiT gamowveuli Sedegi, magaliTad, afeTqeba, 
ramac gamoiwvia adamianis sicocxlis mospoba an sxva mZime Sedegi 
(ssk-is 229-e muxlis me-4 nawili),69 xolo formalur danaSaulebs 
miakuTvneben iseT danaSaulebs, romlis damTavrebisTvis 
sakmarisia aqtiuri moqmedebis Cadena, magaliTad, cru Cvenebis 
micema (ssk-is 370-e muxli), an umoqmedobis ganxorcieleba, 
saxeldobr, SesaZlebeli moqmedebis Seusruleblobis momenti, 

                                                 
60 ix. surgulaZe (1979), gv. 53. 
61 ix. wereTeli, tyeSeliZe (1969), gv. 10. 
62 wereTeli (1961), gv. 47. 
63 ix. wereTeli (1961), gv. 49. 
64 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 29. 
65 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 368-369. 
66 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 380. 
67 ix.: turava (2011),Ggv. 93; dvaliZe, zogadi nawili (2007), sqolio me-4, gv. 150. 
68 ix.: turava (2011),Ggv. 93; gamyreliZe (2008), gv. 79. 
69 ix.: turava (2011),Ggv. 93; ugrexeliZe (1982),  gv. 6. 
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magaliTad, gadasaxadisTvis Tavis arideba (ssk-is 218-e muxli),70 
anda safrTxis Seqmna. swored amitom sisxlis samarTlis 
literaturaSi formalur deliqtebs miakuTvneben abstraqtuli 
safrTxis Semqmnel deliqtebs, romlebic, rogorc ukve iTqva, 
damTavrebulad iTvleba akrZaluli qmedebis CadenisTanave da 
sisxlissamarTlebrivi pasuxismgeblobis dasabuTebisTvis ar aris 
aucilebeli samarTlebrivi sikeTis dazianeba an misTvis raime 
safrTxis Seqmna.71 formalur danaSaulebSi Sedegi moralur-
politikuri TvalsazrisiT aris gagebuli.72 sisxlis samarTlis 
literaturaSi aRniSnulia, rom abstraqtul safrTxis deliqtebSi 
Tavad qmedebaa saSiSi, Tumca safrTxe ganusazRvrel xasiaTs 
atarebs.73  

rac Seexeba konkretul safrTxis deliqtebs, rogoric 
aris, magaliTad, saqarTvelos ssk-is 127-e muxli (sicocxlisaTvis 
saSiS mdgomareobaSi Cayeneba) da abstraqtul-konkretuli 
safrTxis deliqtebs, magaliTad, ssk-is 288-e muxlis 1-li nawili, 
romelic iTvaliswinebs sisxlissamarTlebriv pasuxismgeblobas 
garemosaTvis saSiSi nivTierebebisadmi an narCenisadmi mopyrobis 
wesis darRvevisaTvis, rasac SeeZlo gamoewvia adamianis 
janmrTelobis dazianeba an sxva mZime Sedegi, aseve ssk-is 242-e 
muxlis 1-li nawili, romelic iTvaliswinebs pasuxismgeblobas 
afeTqebasaSiS sawarmoSi an saamqroSi usafrTxoebis wesis 
darRvevisaTvis, rasac gaufrTxileblobiT SeeZlo gamoewvia mZime 
Sedegi, SesaZlebelia, aseve miekuTvnos formaluri tipis 
danaSaulebs. 

konkretuli safrTxis Semqmneli deliqtebis Setanam 
formalur danaSaulTa jgufSi, sisxlis samarTlis 
literaturaSi SesaZlebelia davac gamoiwvios. saqme imaSia, rom 
saqarTvelos sisxlis samarTlis kodeqsis me-8 muxlis mixedviT, 
mizezobrivi kavSiri dgindeba ara marto qmedebasa da Sedegs 
Soris, aramed qmedebasa da konkretul safrTxes Soris. aqedan 
gamomdinare, iseT konkretul safrTxis deliqtebSi, rogoric aris 
magaliTad, sicocxlisaTvis saSiS mdgomareobaSi Cayeneba (ssk-is 
127-e muxli), yaCaRoba (ssk-is 179-e muxli) da a. S. ssk-s me-8 
muxlidan gamomdinare, aucilebelia mizezobrivi kavSiris dadgena 
damnaSavis moqmedebasa da dazaralebulis sicocxlisaTvis an 
janmrTelobisaTvis konkretuli safrTxis Seqmnas Soris. aseTi 
daskvna, Tavis mxriv, miuTiTebs imaze, rom konkretuli safrTxis 
deliqtebi kanonmdeblobiT materialur danaSaulTa ricxvs ufro 
miekuTvneba, vidre formalur danaSaulebs, radgan sisxlis 
samarTlis literaturaSi aRiarebulia, rom mizezobrivi kavSiri 
dgindeba mxolod materialur danaSaulebSi, maSin, rodesac 
formalur danaSaulebs mizezobrivi kavSiri ar ainteresebs.  

kanonis aseTi formulireba miuRebelia, radgan, rogorc 
cnobilia, mizezobrivi kavSiri obieqturi kategoriaa, rac imas 

                                                 
70 ix. turava (2011),Ggv. 93. 
71 ix. ugrexeliZe (1982), gv. 5. 
72 ix. naWyebia (2002), gv. 75. 
73 ix. Todua, Jurnali ,,marTlmsajuleba da kanoni‘‘ #2-3 (2007), gv. 153. 
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niSnavs, rom mizezobrivi kavSiri arsebobs an ar arsebobs. misi 
arseboba damokidebuli ar aris subieqtis warmodgenebze. vinaidan 
obieqturad arsebuli Sedegis gamowvevis Semdeg, unda dadgindes 
mizezobrivi kavSiri, analogiurad unda gadawydes mizezobriobis 
sakiTxi safrTxis gamowvevis drosac. maSasadame, mizezobrivi 
kavSiri rom dadgindes, safrTxe unda arsebobdes obieqturad da 
ara damnaSavis warmodgenaSi, magram saqme imaSia, rom safrTxis 
Semqneli deliqtebi specifikurobiT gamoirCeva, rac imaSi 
gamoixateba, rom maTi damTavrebisaTvis aucilebeli ar aris, rom 
konkretuli safrTxe atarebdes realur xasiaTs, aramed zogjer 
sakmarisia, rom igi mxolod adamianis warmodgenaSi arsebobdes. 
magaliTad, sisxlis samarTlis literaturaSi aRiarebulia, rom 
yaCaRoba saxezea ara marto maSin, rodesac damnaSave namdvil 
iaraRs iyenebs da dazaralebuls amiT realur safrTxes uqmnis, 
aramed maSinac, rodesac damnaSave namdvili iaraRis nacvlad, 
saTamaSo iaraRis demonstrirebas axdens dazaralebulis winaSe 
(es iseTi SemTxvevaa, rodesac damnaSave sityvierad ar emuqreba 
dazaralebuls, aramed mxolod nivTis gadacemas iTxovs da Tan 
saTamaSo iaraRis demonstrirebas axdens mis winaSe) da amiT 
cdilobs dazaralebulis SeSinebas. mocemul SemTxvevaSi 
saTamaSo iaraRs dazaralebulis sicocxlisa da 
janmrTelobisaTvis zianis gamowveva obieqturad ar SeuZlia, 
maSasadame, safrTxe realur xasiaTs ar atarebs, aramed igi 
mxolod dazaralebulis warmodgenaSia.74  

amdenad, kanonis Sinaarsidan gamomdinare, yaCaRobis 
SemTxvevaSi mizezobrivi kavSiri unda dadgindes damnaSavis 
qmedebasa da dazaralebulis warmodgenaSi arsebul safrTxes 
Soris, rac, ra Tqma unda, ar iqneba gamarTlebuli. maSasadame, 
kidev erTxel unda aRiniSnos, rom mizezobrivi kavSiris dadgena 
mizanSewonilia obieqturad arsebul garemoebebs Soris, kerZod, 
qmedebasa da Sedegs Soris, xolo safrTxe, rogorc aseTi, 
SeiZleba arsebobdes rogorc obieqturad, aseve mxolod subieqtis 
warmodgenaSi. aqedan gamomdinare, safrTxis Semqmnel deliqtebze 
saubrisas gadamwyveti mniSvneloba eniWeba msjelobas, rodesac 
SesaZlebelia, rogorc obieqturad arsebuli safrTxe, aseve 
subieqtis warmodgenaSi arsebuli safrTxe, CaiTvalos safrTxis 
Semqmneli deliqtis damTavrebul danaSaulad gamocxadebis 
safuZvlad, sadac savsebiT gaumarTlebelia mizezobriv kavSirze 
saubari.   

safrTxis Semqmneli danaSaulis sisxlis samarTlis 
kanonmdeblobaSi Setanis Sesaxeb, sisxlis samarTlis mecnierebaSi 
gamoTqmuli iyo sxvadasxva Sexeduleba,75 romlebsac TinaTin 
wereTli ar iziarebda da miuTiTebda im sam mizezze, ramac 
ganapiroba safrTxis Semqmneli danaSaulebis SemoReba sisxlis 
samarTlis kodeqsSi. erT-erTi aseTi mizezi, wereTlis azriT, 
gansakuTrebuli mniSvnelobis mqone obieqtebis xelyofa iyo. ,,am 

                                                 
74 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 379. 
75 ix. Дурманов (1955), gv. 44. 
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SemTxvevaSi kanonmdebeli dasjadad acxadebs iseT moqmedebasac ki, 
romelic aRniSnul obieqtTa dazianebis Tundac Soreul da 
umniSvnelo safrTxes hqmnis.’’76 meore mizezad wereTeli 
asaxelebda eventualuri ganzraxviT mcdelobis SeuZleblobas. 
misi azriT, vinaidan dauSvebelia eventualuri ganzraxviT 
danaSaulis mcdeloba, amitom iseTi qmedebebi, romlebic 
eventualuri ganzraxviT xorcieldeba, SesaZlebelia, dausjeli 
darCes. ase rom ar moxdes kanonmdebels sisxlis samarTlis 
kodeqsSi Semoaqvs safrTxis Semqneli deliqtebi. dabolos, 
TinaTin wereTeli mesame mizezad asaxelebda sakanonmdeblo 
politikas, rodesac kanonmdebels surs ufro adreul stadiaze 
dasajos esa Tu is qmedeba. am mosazrebis sailustraciod mas 
moaqvs yaCaRobis Semadgenlobis magaliTi, rodesac qmedeba 
damTavrebulad iTvleba Tavdasxmis momentidan.77 

formalur danaSaulebs aseve SeiZleba miekuTvnos          
e. w. ,,Sekvecili Semadgenlobebi’’, romlis ideas sisxlis 
samarTalSi TinaTin wereTeli aseve ar iziarebda, radgan miaCnda, 
rom amiT Zalzed farTovdeboda sisxlissamarTlebrivi 
pasuxismgeblobis farglebi da aseve danaSaulSi TanamonawileTa 
wre. misi TqmiT, Tu ki Sekvecili danaSaulis arseboba 
dakanondeba, maSin am danaSaulSi Tanamonawileebad CaiTvlebian 
aramarto is pirebi, romlebic ZiriTadi qmedebis ganxorcielebaSi 
mis damTavrebamde CaerTvnen, aramed is pirebic, romlebic qmedebas 
danaSaulis damTavrebis Semdeg SeuerTdnen.78 

saqme imaSia, rom debuleba ,,Sekvecili Semadgenlobebis’’ 
arsebobis uaryofis Sesaxeb, ar aris damajerebeli, radgan 
danaSaulSi TanamonawileTa wris gafarToebis da maTi 
pasuxismgeblobis sakiTxi Tavad Tanamonawileobis problemaa da 
igi damokidebuli ar aris damTavrebuli danaSaulis 
Taviseburebebze. 

sisxlis samarTlis kodeqsSi ganxorcielebulma 
sakanonmdeblo cvlilebebma, SesaZlebelia, axleburad 
gadawyvitos ama Tu im danaSaulis Semadgenlobis damTavrebis 
sakiTxi. ase moxda meqrTameobasTan dakavSirebiT. magaliTad, 
saqarTvelos sisxlis samarTlis kodeqsiT, 2006 wlis 25 
ivlisamde qrTamis micema damTavrebul danaSaulad iTvleboda 
maSin, rodesac qrTamis mimcemi qrTamis amRebs gadascemda fuls, 
an sxva aramaterialur sikeTes da, Sesabamisad, qrTamis amRebi 
miiRebda aseT sikeTes. magram ukve 2006 wlis 25 ivlisidan, 
sisxlis samarTlis kodeqsSi qrTamis micema damTavrebul 
danaSaulad gamocxadda fulis an sxva aramaterialuri sikeTis 
dapirebis an SeTavazebis momentidan, da Sesabamisad, qrTamis 
amRebis mier aseTi sikeTis ara mxolod miRebis, aramed moTxovnis 
momentidan, aseve aseTis Taobaze SeTavazebis an dapirebis miRebis 
momentidan.  

                                                 
76 wereTeli (1961), gv. 52. 
77 ix. wereTeli (1961), gv. 52-53. 
78 ix. wereTeli (1961), gv. 58. 
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kanonmdebels SeuZlia piriqiTac imoqmedos, kerZod, 
sakanonmdeblo cvlilebiT e. w. formaluri danaSauli aqcios 
materialur danaSaulad. maSasadame, danaSaulis damTavrebis 
momenti gadaitanos Semdgom etapze. magaliTad, savsebiT 
gamarTlebuli iqneba, Tu kanonmdebli ganaxorcielebs cvlilebas 
yaCaRobis SemadgenlobaSi (ssk-is 179-e muxli) da am danaSauls    
e. w. ,,Sedegian danaSaulad’’ gadaaqcevs. maSasadame, yaCaRobis 
damTavrebisaTvis sakmarisi ar iqneba Tavdasxmis momenti, aramed 
aucilebeli iqneba damnaSavis mier sicocxlisa da 
janmrTelobisaTvis saSiSi ZaladobiT sxvisi nivTis dauflebis 
momenti. saboloo jamSi, ssk-is 179-e muxlis 1-li nawili 
SesaZlebelia ase Camoyalibdes: ,,yaCaRoba, ese igi sxvisi moZravi 
nivTis marTlsawinaaRmdego daufleba sicocxlis an 
janmrTelobisaTvis saSiSi ZaladobiT anda aseTi Zaladobis 
muqariT.” 

kanonmdeblis aseTi midgoma adasturebs imas, rom sisxlis 
samarTlis kodeqsSi danaSaulis damTavrebis sakiTxis gansazRvra 
pirobiTia da misi gadawyveta damokidebulia kanonmdeblis nebaze, 
romelic saerTo sisxlis samarTlis politikiT aris nakarnaxevi.  

Tumca, aris gamonaklisi SemTxvevebi, rodesac kanonmdeblis 
neba damoukideblad ver gansazRvravs danaSaulis damTavrebis 
sakiTxs sisxlis samarTlis kodeqsSi, anu ufro zustad, 
kanonmdebelze ar aris damokidebuli qmedebis damTavrebul 
danaSaulad gamocxadebis sakiTxi. es exeba sisxlis samarTlis 
kodeqsSi mocemul iseT danaSauls, rogoric aris magaliTad, 
ganzrax mkvlelobis Semadgenloba.Ddakvirvebam aCvena, rom 
kanonmdebeli Tavisi nebiT veraviTar SemTxvevaSi ver gamoacxadebs 
qmedebas damTavrebul ganzrax mkvlelobad, vidre ar dadgeba 
Sedegi. yovelive amas ki Tavad aseTi danaSaulis socialuri 
buneba ganapirobebs da mxolod formalur-iuridiuli meTodi ar 
aris sakmarisi sisxlis samarTlis kodeqsSi maT gansazRvrisaTvis. 
aseT deliqtebs SesaZlebelia ewodos ,,bunebrivi deliqtebi”.  

maSasadame, es exeba danaSaulis iseT Semadgenlobebs, sadac 
danaSaulis Sedegi aris erTaderTi elementi sisxlis samarTliT 
daculi samarTlebrivi sikeTis gamosavlenad. marTalia, sisxlis 
samarTlis kodeqsSi aris iseTi deliqtebi, sadac adamianis 
sicocxlisaTvis safrTxis Seqmna ukve damTavrebuli danaSaulia, 
maSasadame, mkvlelobis mcdeloba ukve damTavrebuli danaSaulia, 
aseTia, magaliTad, ssk-is 325-e muxli, Tumca dasaxelebuli 
danaSaulis Semadgenloba e. w. ,,bunebriv deliqtebs” ar SeiZleba 
miekuTvnos, aramed igi ufro formalur-iuridiul ,,manevris” 
Sedegi. am muxlis SemoRebiT kanonmdebelis mizani iyo pirvel 
rigSi daecva saxelmwifo interesi. maSasadame, am danaSaulis 
damTavrebisaTvis materialurad gagebuli Sedegis arseboba 
aucilebeli ar aris, radgan es ukanaskneli ar gaxlavT daculi 
samarTlebrivi sikeTis gamovlenis erTaderTi elementi. 
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§2. damTavrebuli danaSauli da misi saxeebi germanuli 
sisxlis samarTlis mixedviT 

 
germanuli sisxlis samarTlis kanomdebloba, qarTuli 

sisxlis samarTlis kanonmdeblobisagan gansxvavebiT, 
pasuxismgeblobis or safuZvels, danaSauls da gadacdomas 
icnobs. germaniis sisxlis samarTlis kodeqsis me-12 paragrafis   
1-li abzacis mixedviT, danaSauls warmoadgens iseTi 
marTlsawinaaRmdego qmedeba, romlisTvisac sasjelis saxed 
gaTvaliswinebuli Tavisuflebis aRkveTis minimaluri zRvari 
erTi welia an ufro metia, xolo me-12 paragrafis me-2 abzacis 
mixedviT, gadacdoma gulisxmobs iseT marTlsawinaaRmdego 
qmedebas, romlisTvisac Tavisuflebis aRkveTis minimaluri zRvari 
ufro dabalia, an sasjelis saxed gaTvaliswinebulia fuladi 
jarima.79 Sesabamisad, deliqtis bunebisaTvis kanonSi mocemuli 
sasjelis abstraqtuli muqara ar aris iseTi, romelzec calkeul 
SemTxvevebSi mosamarTle faqtobrivad iqneba damokidebuli. 
diferenciacia gadamwyvet rols TamaSobs mcdelobis sakiTxis 
gadawyvetaSi da aseve, TanamonawileTa mcdelobis dasjadobis 
farglebis gansazRvraSi. es imas niSnavs, rom danaSaulis 
mcdeloba yovelTvis dasjadia, xolo gadacdoma isjeba mxolod 
maSin, rodesac amis Sesaxeb kerZo nawilis muxlebSi pirdapir 
aris miTiTebuli. garda amisa, waqezebis mcdeloba mxolod 
danaSaulis Cadenis dros isjeba, xolo gadacdomis SemTxvevaSi 
igi dausjeli rCeba. Tumca aqac arsebobs gamonaklisi. es is 
SemTxvevaa, rodesac adgili aqvs ficis gareSe yalbi Cvenebis 
micemisaken waqezebis mcdelobas (ssk-is 159-e paragrafi). 
dasaxelebul SemTxvevaSi moqmedebs ssk-is 30-e paragrafis 1-li 
nawili.80 es ukanaskneli ki aregulirebs TanamonawileTa waqezebis 
SemTxvevebs. 

germanul sisxlis samarTlis dogmatikaSi gamoyofen 
damTavrebuli deliqtis sxvadasxva saxeebs.  

pirvel etapze gamoyofen Sedegian da safrTxis Semqmnel 
deliqtebs.  

Sedegian deliqtebSi moiazreba iseTi deliqtebi, romlis 
damTavrebisTvisac aucilebelia kanonmdeblobiT 
gaTvaliswinebuli Sedegis dadgoma. aseTia, magaliTad, ganzrax 
mkvleloba, romelic gaTvliswinebulia germaniis ssk-is 212-e 
paragrafiT, sadac Sedegs warmoadgens adamianis sikvdili. aseTi 
saxis deliqtebSi aucilebelia, rom danaSaulis SemadgenlobiT 
gaTvaliswinebuli qmedebis gverdiT idges Sedegi, romelic aseve 
gaTvaliswinebulia danaSaulis SemadgenlobiT.81 Sedegian 
deliqtebs miekuTvneba e. w. Tanamdevi SedegiT kvalificirebuli 
deliqtebi, romlebsac adgili aqvs maSin, rodesac ZiriTadi 

                                                 
79 ix. veselsi, boilke, 38-e gamocemis qarTuli Targmani, red., dvaliZe (2010),   
gv. 9.  
80 ix. Heinrich, AT (2012),  gv. 60, 285-286.  
81 ix. Heinrich, AT  (2012),  gv. 61-62. 
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deliqtis ganxorcielebas, sul mcire, gaufrTxileblobiT Sedegi 
mohyveba. Sedegiani deliqtis sapirispirod dasaxelebulia 
SedeggareSe deliqtebi,82 romlebsac qmedebis deliqtis 
saxelwodebiTac moixsenieben. es deliqtis iseTi saxea, rodesac 
danaSaulis Semadgenlobas marto moqmedeba avsebs da konkretuli 
Sedegis gamowveva saWiro ar aris. magaliTad, germaniis ssk-is 154-e 
paragrafi iTvaliswinebs cru Cvenebas. aq danaSaulis 
damTavrebisaTvis sakmarisia ficis qveS araswori Cvenebis micema, 
daficeba, Tumca ar aris gamoricxuli, rom aseT Cvenebas 
sasamarTlos mxridan araswori ganaCenis gamotana mohyves, magram 
es ukanaskneli Sedegi am danaSaulis Semadgenlobis niSans ar 
warmoadgens.  

SesaZlebelia aseve sxva tipis danaSaulis Semadgenlobebis 
gamoyofa, romelsac literaturaSi Sekvecili Sedegiani 
deliqtebis saxeliT moixsenieben83 da sadac Sedegi danaSaulis 
obieqtur SemadgenlobaSi Setanili ar aris, magram amas moiTxovs 
Sedegze mimarTuli damnaSavis mizani. amis magaliTad, germanul 
literaturaSi dasaxelebulia qurdobis Semadgenloba (ssk-is 242-e 
paragrafi), sadac nivTis misakuTreba ar warmoadgens danaSaulis 
obieqturi Semadgenlobis niSans, aramed igi damnaSavis mizniT 
unda iyos moculi. maSasadame, danaSaulis obieqturi 
Semadgenlobis ganxorcielebisTvis sakmarisia, rom 
danaSaulebrivi moqmedeba, Sedegi da Sedegis dadgomis 
mizezobrioba danaSaulis subieqturi SemadgenlobiT iyos 
moculi. aq araferi ar icvleba, rodesac Sedegi faqtobrivad 
saxezea.84 aqedan gamomdinare, erTmaneTisagan mijnaven formalurad 
damTavrebul danaSauls da danaSaulis mcdelobas. Tu ki 
romelime qmedebis mcdelobis momentidan sasjelia dawesebuli, 
maSin formaluri dasruleba da mcdeloba erTnairad aris 
Sefasebuli.85 

amasTan, danaSaulis formaluri damTavreba unda gaimijnos 
materialuri dasrulebisgan,86  radgan maT sworad gamijvnas 
udidesi mniSvneloba gaaCnia kvalifikaciisaTvis, xandazmulobis 
vadebis gamosaangariSeblad da, SesaZlebelia, aseve nebayoflobiT 
xelis aRebis sakiTxis gadaWrisaTvis. materialuri damTavrebis 
momenti aseve praqtikul rols TamaSobs denad danaSaulebSi. 
magaliTad, Tavisuflebis ukanono aRkveTa (ssk-is 239-e paragrafi) 
formalurad damTavrebulia im momentidan, rodesac damnaSave 
dazaralebuls oTaxSi Caketavs an sxva qmedebas ganaxorcielebs, 

                                                 
82 ix. veselsi, boilke, 38-e gamocemis qarTuli Targmani, red., dvaliZe (2010),   
gv. 11-12. 
83 ix. Puppe, AT  I (2002),  gv. 335-336. 
84 ix. Heinrich, AT (2012),  gv. 62. 
85 ix. veselsi, boilke, 38-e gamocemis qarTuli Targmani, red., dvaliZe (2010),   
gv. 16-17. 
86 terminis ,,materialuri damTavreba’’ nacvlad, umjobesia gamoyenebuli iqnes 
termini ,,materialuri dasruleba’’. 
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xolo es danaSauli materialurad mTavrdeba maSin, rodesac 
dazaralebuli daibrunebs sakuTar Tavisuflebas.87 

maSasadame, sisxlis samarTlis kerZo nawiliT 
gaTvaliswinebuli danaSaulis Semadgenlobis winapirobebis 
ganxorcielebiT danaSauli damTavrebulad iTvleba. zogierTi 
danaSaulis Semadgenlobis dros, ra Tqma unda, maTi struqturis 
gaTvaliswinebiT, adgili aqvs umarTlobis kidev ufro 
,,gaRrmavebas”, ra drosac danaSauli dasrulebuli saxiT 
yalibdeba. amdenad, danaSaulis dasruleba, danaSaulis 
damTavrebisgan gansxvavebiT, gulisxmobs kerZo nawiliT 
gaTvaliswinebuli danaSaulis Semadgenlobis ara formalurad 
Sesrulebas, aramed materialuri umarTlobis ganxorcielebas.88 

germanul sisxlis samarTlis dogmatikaSi calke gamoyofen 
aseve dazianebis gamomwvev deliqtebs, romlebic SesaZlebelia, 
Sedegiani danaSaulebis jgufSi moiazros. maT miekuTvneba iseTi 
deliqtebi, romlebic samarTliT dacul obieqts saxes ucvlis. 
aseTia, magaliTad, ssk-is 223-e paragrafiT gaTvaliswinebuli 
janmrTelobis dazianebis Semadgenloba.  

safrTxis deliqtebs warmoadgens iseTi deliqtebi, 
rodesac damnaSave Tavisi qmedebiT samarTlebriv sikeTes mxolod 
safrTxes uqmnis. ganasxvaveben konkretul da abstraqul safrTxis 
deliqtebs. konkretuli safrTxis deliqtis dros danaSaulebrivi 
Sedegi danaSaulis obieqtisaTvis konkretuli safrTxis SeqmnaSi 
devs. aseTia, magaliTad, satransporto danaSauli (ssk-is 315-e 
paragrafi). aseT deliqtebSi konkretuli safrTxis gamowveva 
danaSaulis Semadgenlobis elementia, romelic damnaSavis 
ganzraxviT aris moculi. abstraqtuli safrTxis deliqtebSi, 
piriqiT, safrTxe ar warmoadgens danaSaulis Semadgenlobis 
elements, aramed adamianis qmedebiT Seqmnili safrTxe mxolod 
kanonmdeblis nebiT aris win wamoweuli. aseT deliqtebSi adgili 
aqvs adamianis safrTxis Semcvel saqmianobas. magaliTad, ssk-is 
316-e paragrafi pasuxismgeblobas akisrebs im pirs, romelic 
mTvral mdgomareobaSi marTavs avtomobils. es iseTi SemTxvevaa, 
rodesac moZraobis sxva monawiles ar eqmneba raime safrTxe. 
abstraqtul safrTxis deliqtebs miekuTvneba aseve ssk-is 306-e 
paragrafis° 1-li abzaci, romelic iTvaliswinebs cecxlis 
mokidebas damamZimebel garemoebebSi.89 

safrTxis deliqtebSi gamoyofen aseve abstraqtul-
konkretuli safrTxis Semqnel deliqtebs, romelsac zogjer e. w. 
potenciuri safrTxis deliqtebadac moixsenieben.90 

 

                                                 
87 ix. veselsi, boilke, 38-e gamocemis qarTuli Targmani, red., dvaliZe (2010),   
gv. 341-343. 
88 ix. Murmann (2011), gv. 71. 
89 ix. Heinrich, AT (2012),  gv. 63. 
90 ix. veselsi, boilke, 38-e gamocemis qarTuli Targmani, red., dvaliZe (2010),   
gv. 13-16. 
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§3. Sejameba 

 
damTavrebuli danaSaulis analizma qarTul da germanul 

sisxlis samarTalSi gamoavlina Semdegi msgavsebebi da 
gansxvavebebi: 

germanul sisxlis samarTlis kodeqsSi, qarTuli sisxlis 
samarTlis kodeqsis msgavsad, damTavrebuli danaSaulis cneba ar 
aris gansazRvruli, Tumca qarTuli sisxlis samarTlisagan 
gansxvavebiT, igi aRiarebs sisxlissamarTlebrivi 
pasuxismgeblobis or safuZvels – danaSauls da gadacdomas. aseT 
dayofas germanul sisxlis samarTalSi principuli mniSvneloba 
gaaCnia mcdelobis dasjadobis gadawyvetis saqmeSi, kerZod, 
danaSaulis mcdeloba yovelTvis dasjadia, xolo gadacdomis 
mcdeloba isjeba maSin, Tu amis Sesaxeb sisxlis samarTlis kerZo 
nawilSia miTiTebuli. 

msjelobidan gamomdinare, jer erTi, gamoiyo damTavrebuli 
danaSaulis klasifikaciis saxeebi, romelic cnobilia rogorc 
qarTuli, aseve germanuli sisxlis sarTlisaTvis da, Sesabamisad, 
igi sxvadasxva niSniT xorcieldeba, magaliTad, qmedebis, Sedegis, 
subieqtebis, droSi ganviTarebis da sxva niSniT da, meore, 
ganisazRvra am klasifikaciaSi danaSaulis Semadgenlobebis 
Setanis sakiTxi, romelic gansxvavebulad aris warmodgenili 
germanul da qarTul sisxlis samarTlis kanonmdeblobaSi. 
magaliTad, germanuli da qarTuli sisxlis samarTali aRiarebs 
danaSaulis materialur da formalur cnebebs (aRiarebuli 
klasifikaciis saxeebi), magram zogjer germanuli da qarTuli 
sisxlis samarTlis kanonmdebloba erTi da igive damTavrebul 
danaSauls sxvadasxva klasifikaciaSi aqcevs. magaliTad, 
germanuli sisxlis samarTlis mixedviT, yaCaRoba materialur 
danaSauls miekuTvneba, xolo qarTuli sisxlis samarTlis 
Tanaxmad, igi formalur danaSauls warmodgens (sisxlis 
samarTlis kerZo nawiliT gansazRvruli danaSaulis 
Semadgenlobebis klasifikaciis gansxvavebuli midgomebi). am 
sakiTxebis analizi mecnierebas xels uwyobs sworad gansazRvros 
danaSaulis mcdelobis SesaZleblobis sakiTxi germanuli da 
qarTuli sisxlis samarTlis kanonmdeblobiT gaTvaliswinebul 
danaSaulis SemadgenlobebSi.  

miuxedavad imisa, rom germanul da qarTul sisxlis 
samarTals damTavrebuli danaSaulis klasifikaciis 
gaTvaliswinebiT, bevri saerTo aqvs, germanul sisxlis 
samarTalSi aRiarebulia iseTi klasifikacia, romelsac qarTuli 
sisxlis samarTali ar icnobs. aseTia, magaliTad, e. w. Sekvecili 
Sedegiani deliqtebi da wvrilmani deliqtebi. 
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Tavi II. danaSaulis ganviTarebis stadiebi da etapebi 

$1. danaSaulis stadiebis zogadi analizi 

 
garkveul drosa da sivrceSi yovel danaSauls aqvs 

dasawyisi da dasasruli.91 danaSaulebrivi gadawyvetileba 
SeiZleba sxvadasxva safexurze an stadiaze SeCerdes. maSasadame, 
ganzraxi danaSauli gaivlis nebis ganxorcielebis sxvadasxva 
stadiebs, kerZod, es gza moicavs damnaSavis mier danaSaulis 
Cadenis Sesaxeb gadawyvetilebis miRebas, qmedebis Semadgenlobis 
ganxorcielebis dawyebas, qmedebis Semadgenlobis damTavrebas da 
danaSaulebrivi Sedegis dadgomas, mis dasrulebamde.92 amitom, 
danaSaulad iTvleba ara marto damTavrebuli danaSauli, aramed 
daumTavrebeli danaSauli, romelic Sedegis gamowvevis 
SesaZleblobas qmnis.93 

maSasadame, ganzraxi danaSulis oTxi stadia gamoiyofa:    
1. danaSulebrivi ganzraxvis gamomJRavneba (litoni ganzraxva);    
2. danaSaulis momzadeba; 3. danaSaulis mcdeloba da              
4. damTavrebuli danaSauli.  

sisxlis samarTalSi sazogadod aRiarebulia, rom 
ganzraxvis gamomJRavneba danaSaulis ganviTarebis stadiad ar 
ganixileba, radgan ganzraxvis gamomJRavneba araviTar safrTxes ar 
uqmnis sazogadoebriv marTlwesrigs,94 Tumca, zogierTi mecnieris 
azriT, qarTuli dogmatika da kanonmdebloba am sayovelTao 
debulebidan rig gamonakliss uSvebs. amis sailustraciod, 
mecnierebi asaxeleben danaSaulis dafarvis winaswar Sepirebis 
SemTxvevas, romelic ganzraxvis gamomJRavnebas warmoadgens, aseve 
saqarTvelos ssk-is 25-e muxlis me-7 nawils, sadac uSedego 
waqezebazea saubari. es ukanaskneli iseTi SemTxvevaa, rodesac 
wamqezebeli ver daiyoliebs amsrulebels danaSaulis Casadenad. 
maSasadame, mecnierTa SexedulebiT ganzraxvis gamomJRavneba 
mxolod maSin iwvevs sisxlissamarTlebriv pasuxismgeblobas, 
rodesac igi safrTxes uqmnis an azianebs samarTlebriv sikeTes.95 

sakiTxis aseTi Sefaseba aucileblad aRZravs garkveul 
eWvs. saqme imaSia, rom ganzraxvis gamomJRvaneba imitom rCeba 
ganzraxvis gamomJRavnebad, rom igi TavisTavad samarTlebrivi 
sikeTisaTvis veraviTar safrTxes ver qmnis. aqedan gamomdinare, Tu 
ganzraxvis gamomJRavnebiT safrTxe Seeqmna kanoniT dacul 
romelime obieqts, ganzraxvis gamomJRavnebas aRar eqneba adgili. 
aq ukve saxezea qmedeba, romelic ufro metia, vidre ganzraxvis 
gamomJRavnebaa. amdenad, Tu wamqezebeli Seecada amsruleblis 
dayoliebas da ver miaRwia mizans, adgili aqvs konkretul 
qmedebas da ara ganzraxvis gamomJRavnebas, vinaidan wamqezebelma 

                                                 
91 ix. Gropp (2005), gv. 303.  
92 ix.: wereTeli (1961), gv. 38; Wessels, Beulke (2012), gv. 227. 
93 ix. wereTeli, (2006), gv. 11. 
94 ix. wereTeli (1961), gv. 41. 
95 ix.: mWedliSvili-hedrixi (2011), gv. 19-20; gamyreliZe (2008), gv. 154. 
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Tavisi qmedebiT Seqmna sawyisi piroba, romelsac Semdgom ar mieca 
msvlelobis SesaZlebloba. amitom aseTi qmedeba, qarTuli 
sisxlis samarTlis mixedviT, SesaZlebelia, daumTavrebel 
mosamzadebel qmedebad Sefasdes da ara ganzraxvis gamomJRavnebad. 

adamianis TavSi danaSaulis dagegmva da, Sesabamisad, 
gadawyvetilebis miReba, ise rom adamianma araferi ar moimoqmedos, 
mxolod adamianis Sinagani sferoa. maTi gamovlena da kontroli 
saxelmwifosaTvis iseve miuRebelia, rogorc maTi dasja, vinaidan 
igi ewinaaRmdegeba qmedebis princips da laxavs pirovnebis 
Tavisuflebas.96  

adamianis TavSi danaSaulis dagegmva da danaSaulis 
Sesaxeb mxolod gadawvetilebis miReba ukiduresad winare etapia, 
romelic arafers da aravis ar vnebs.97 germanul sisxlis 
samarTlis dogmatikaSi aRiarebulia, rom danaSaulis Sesaxeb 
gadawyvetileba sisxlissamarTlebrivad mxolod maSin aris 
relevanturi, rodesac damnaSave Tavisi warmodgeniT qmedebis 
Semadgenlobis ganxorcielebas uSualod daiwyebs.98 amitom, 
qmedebis Sesaxeb gadawyvetileba, romlis ganxorcieleba jer kidev 
ar dawyebula, rCeba dausjeli.99 dasaxelebuli pozicia 
laTinurad ase JRers: cogitationis poenam nemo patitur –azrisTvis aravin 
ar isjeba (ulpiane).100 

aqedan gamomdinare, danaSaulebrivi gadawyvetileba 
moiTxovs Sefasebas. ubralo, carieli gadawyvetileba, romelic 
raime danaSaulebrivi aqtis dawyebaSi ar povebs Tavis 
gamoxatulebas da rCeba mxolod damnaSavis ,,ferad’’ fiqrebSi, 
sisxlis samarTlisaTvis irelevanturia. 

rogorc ukve zemoT aRiniSna, sisxlis samarTlis 
mecnierebi gamoyofen danaSaulis Cadenis Semdeg safexurebs: 
danaSaulis dagegmva, danaSaulis momzadeba, danaSaulis dawyeba, 
danaSaulis ganxorcieleba, danaSaulis damTavreba da danaSaulis 
dasruleba.101 zogierTi mecnieri ki danaSaulis ganviTarebis 
stadiebs da etapebs Semdegnairad ayalibebs: danaSaulis dagegmva, 
momzadeba, mcdeloba, danaSaulis damTavreba da danaSaulis 
dasruleba.102 zogierT mecniers ki miaCnia, rom danaSauli mis 
srul damTavrebamde gaivlis momzadebis, mcdelobis da 
dasrulebis stadiebs.103 

marTalia, zemoaRniSnulidan gamomdinare, mecnierebis 
nawili pirdapir ar asaxelebs termins ,,mcdeloba’’, rogorc 
danaSaulis mniSvnelovan stadias, magram maT mier calke 
gamoyofil Tundac qmedebis Semadgenlobis ganxorcielebis 

                                                 
96 ix.: Leipziger Kommentar (2007), gv. 1379; Jakobs, AT (1991), gv. 704.  
97 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 192. 
98 ix. Preisendanz (1974), gv. 108. 
99 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 192. 
100 ix. Leipziger Kommentar (2007), gv. 1379. 
101 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 1. 
102 ix. Kindhäuser, me-4 gamocema (2010), gv. 213. 
103 ix.: Lackner, Kühl (2011), gv. 165; wereTeli (1961), gv. 46. 
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dawyebaSi, anda ,,danaSaulis dawyebaSi104’’ aucileblad 
igulisxmeba. 

danaSaulis safexurebis sxvadasxvagvari dayofis 
miuxedavad, SeiZleba iTqvas, rom aseTi klasifikacia danaSaulis 
ganxorcielebis ZiriTad struqturaSi jdeba. 

rodesac saubaria danaSaulis ganviTarebis safexurebze, 
gasaTvaliswinebelia is faqtori, rom isini drois intervaliT da 
garegnuli formiT erTmaneTisagan gamoiyofa. amasTn, danaSaulis 
safexurebis mkacrad gamoyofa qmedebis  principis da nullum crimen 
sine lege-s principis moTxovnaa.  

Tu ubralo azri ar aris dasjadi, danaSaulis momzadebis, 
mcdelobis, damTavrebis da dasrulebis dasjadoba mxolod maSin 
xorcieldeba, rodesac amas kanoni iTvaliswinebs da rodesac amas  
sisxlis samarTlis sagarantio funqcia moiTxovs. am sakiTxisadmi 
analogiuri midgomaa sxva evropuli qveynebis, maT Soris, 
Sveicariis sisxlis samarTalSi.105 

 

§2. danaSaulis stadiebis da danaSaulis etapis 
urTierTgamijvnis sakiTxisaTvis 

 
sisxlis samarTlis mecnierebaSi davas iwvevda sakiTxi imis 

Sesaxeb, Tu romeli stadiiT unda daiwyos danaSaulis 
ganviTarebis stadiebis ganxilva. zogierTi mecnieris azriT, 
umjobesi iqneba, Tu ki danaSaulis ganviTarebis stadiebis 
ganxilva daiwyeba umdablesidan umaRlesi stadiisaken, magram 
zogierTs miaCnia, rom danaSaulis stadiebis ganxilva unda 
daiwyos damTavrebuli danaSaulis,106 rogorc ,,mTeli” cnebidan, 
radgan ,,mTeli”, garkveuli azriT, gulisxmobs `nawilebsac~, 
romelTa gamTlianebasac is warmoadgens. mTeli Seicavs nawilebs, 
Semadgenel mxareebs, romelTa gareSe SeuZlebelia mTelis ageba. 
Semecnebis mizans warmoadgens rogorc erTis wvdoma, ise 
mTlianis damatebiTi momentis gagebac.107 Tu gaigeba umaRlesi 
fenis Tavisebureba da misi Semadgeneli nawilebis (fenebis) roli 
am mTlianSi, maSin mTlianis sruli Semecneba miRweuli iqneba. 
amaze meti mTelis Sesaxeb codnas arc SeuZlia da arc 
moeTxoveba, amave dros es codna sakmarisia mTelis gagebisaTvis 
da praqtikulad ganxorcielebisaTvisac.108  

danaSaulis struqturis gagebac, swored am saerTo wesis 
mixedviT unda moxdes. im SemTxvevaSi, rodesac cnobilia 
damTavrebuli  danaSaulis, rogorc mTliani movlenis arsi, 
advilad asaxsnelia misi struqturuli nawilebis Sinaarsi da 
mniSvneloba. magram am SemTxvevaSi problema ufro 

                                                 
104 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 1. 
105 ix. Leipziger Kommentar (2007), gv. 1379.  
106 ix. wereTeli (1961), gv. 46-47. 
107 ix. tabiZe (1991), gv. 9-10. 
108 ix. tabiZe (1991), gv. 50.  
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terminologiur sakiTxs Seexeba. ase, magaliTad, ramdenad 
mizanSewonilia damTavrebuli danaSaulis miCneva danaSaulis 
stadiad, maSin rodesac damTavrebuli danaSauli erTi mTliani 
movlenaa, xolo danaSaulis stadia misi Semadgeneli nawilia. 
Tavad ,,stadiis’’ buneba gulisxmobs momdevnos wina rgols da igi 
usasrulod miedineba, amitom, rodesac damTavrebuli danaSauli 
danaSaulis stadiad ganixileba, maSin unda moiZebnos misi 
Semdgomi rgoli, rac, ra Tqma unda, Teoriulad da praqtikulad 
SeuZlebelia.  

swored amitom, terminologiuri da movlenis Sinaarsobrivi 
gamarTulobis TvalsazrisiT, mizanSewonilia, dasrulebul 
(damTavrebul) danaSauls danaSaulis etapi ewodos, vinaidan mas 
statikuroba, anu dasrulebuloba axasiTebs, xolo danaSaulis 
stadiebi ufro dinamikurobiT gamoirCevian. garda amisa, 
danaSauls zogjer stadiebi saerTod ar gaaCnia, radgan misi 
Cadena pirvelive aqtis ganxorcielebisTanave damTavrebulia, 
amitom, Tu damTavrebuli danaSauli danaSaulis bolo stadiad 
ganixileba, maSin, logikuria, daismeba SekiTxva imasTan 
dakavSirebiT, Tu sad aris am danaSaulis wina stadiebi? am 
kiTxvaze pasuxi, bunebrivia, ar arsebobs. 

amasTan, Tu damTavrebuli danaSauli aris erTi mTliani 
movlena da moicavs mis Semadgenel nawilebs, romlebsac stadiebi 
ewodeba, maSin SeuZlebelia damTavrebuli danaSauli 
erTdroulad iyos ,,mTeli” da amavdroulad misi ,,nawili”. 

danaSaulis stadiebis da etapebis erTmaneTisagan gamijvna 
terminologiuri gamarTulobis TvalsazrisiT, savsebiT 
gamarTlebulia.   

naSromSi yuradRebas imsaxurebs aseve daumTavrebeli 
danaSaulisa da danaSaulis stadiebis urTierTmimarTebis sakiTxi. 
Tanamedrove sisxlis samarTlis mecnierebaSi danaSaulis stadia 
daumTavrebel danaSaulTan SedarebiT farTod aris gagebuli. 
danaSaulis stadia obieqturi niSnis mixedviT ufro met safexurs 
gulisxmobs, vidre daumTavrebeli danaSauli. daumTavrebeli 
danaSauli mxolod danaSaulis momzadebas da mcdelobas moicavs. 
subieqturi TvalsazrisiT danaSaulis stadia gulisxmobs 
rogorc ganzrax, aseve gaufrTxileblobiT Cadenil danaSaulebs, 
xolo daumTavrebeli danaSauli mxolod ganzrax danaSaulebs 
moicavs.Gganzraxi danaSaulis CadenisaTvis damnaSavem 
SesaZlebelia ramdenime moqmedeba Seasrulos, magaliTad, Tu 
damnaSaves ganzraxuli aqvs kacis mokvla, man SeiZleba jer iaraRi 
SeiZinos, msxverpls Causafrdes da moklas igi. 
gaufrTxileblobiTi danaSaulis drosac, SesaZlebelia, 
damnaSavem aseve ganaxorcielos garkveuli moqmedebebi, kerZod, 
jer alkoholi miiRos, Semdeg avtomanqanaSi megobari Caisvas 
gverdiT da wiTel SuqniSanze gaiaros, ramac adamianis sicocxlis 
mospoba gamoiwvios.109 

aqedan gamomdinare, daumTavrebeli danaSaulis da 

                                                 
109 ix. dvaliZe, zogadi nawili (2007), gv. 146. 
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danaSaulis stadiebis erTmaneTTan Sedareba aCvenebs, rom es 
ukanaskneli ufro farTo cnebaa, vidre daumTavrebeli danaSauli. 

sisxlis samarTlis literaturaSi danaSaulis momzadeba 
da mcdeloba daumTavrebeli danaSaulis saxeebadac aris 
moxseniebuli.110 

danaSaulis damTavrebasTan aris dakavSirebul iseTi 
praqtikuli sakiTxi, rogoricaa, danaSaulis iuridiuli 
damTavreba da faqtobrivi dasruleba. faqtobirivi dasrulebis 
moments gaaCnia didi mniSvneloba, magaliTad, xandazmulobis 
vadis sakiTxis gadawyvetis da aseve suqcesiuri Tanamonawileobis 
dros.111 

suqcesiuri Tanamonawileobis dros SesaZlebelia 
monawileoba ZiriTadi qmedebis iuridiulad damTavrebis Semdegac, 
mis faqtobriv dasrulebamde. magaliTad, qurdobis Sedegad 
mopovebuli nivTebis SenaxvisaTvis ganxorcielebili qmedebebi. 
aRniSnuli procesi ar unda gascdes qurdobis iuridiulad 
damTavrebis moments, winaaRmdeg SemTxvevaSi, adgili ar eqneba 
Tanamonawileobas.112 amasTan, literaturaSi aRiarebulia, rom 
aseve SesaZlebelia suqcesiuri Tanaamsrulebloba.113  

maSasadame, danaSaulis dayofa iuridiulad damTavrebul 
da faqtobrivad dasrulebul danaSaulad xels uwyobs qmedebis 
kvalifikaciis sworad ganxorcilebas, sasjelis sworad 
gamoyenebas114 da zogjer nebayoflobiT xelis aRebis sakiTxis 
gadawyetas. 

 

§3. Sejameba 

 
zemoT mocemulma msjelobam aCvena, rom qarTul da 

germanul sisxlis samarTalSi aRiarebulia daumTavrebeli 
danaSaulis dayofa Semdeg stadiebad: danaSaulebrivi ganzraxvis 
gamomJRavneba, danaSaulis momzadeba, danaSaulis mcdeloba da 
danaSaulis damTavreba. danaSaulis stadiebis erTmaneTisgan 
gamoyofa umniSvnelovanes xasiaTs atarebs, radgan igi qmedebis  
principis da nullum crimen sine lege-s principis moTxovnebidan 
gamomdinareobs. 

qarTul da germanul sisxlis samarTalSi ganzraxvis 
gamomJRavneba ar warmoadgens dasjad stadias. qarTuli sisxlis 
samarTlisagan gansxvavebiT, germanuli sisxlis samarTali aseve 
dausjelad tovebs danaSaulis momzadebis stadias. dasaxelebuli 
stadiis dausjelobis mizezebze danaSaulis momzadebis karSi 
dawvrilebiT aris saubari. 

msjelobis Sedegad kidev erTi saintereso sakiTxi 
gamoikveTa, romelzec aqamde qarTul da germanul sisxlis 
                                                 
110 ix. turava (2013),Ggv. 300. 
111 ix. Fischer (2012), gv. 197. 
112 ix. Fischer (2012), gv. 258. 
113 ix. Fischer (2012), gv. 250. 
114 ix. mWedliSvili-hedrixi (2011), gv. 13-14. 
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samarTalSi yuradReba ar gamaxvilebula. saqme exeba danaSaulis 
stadiebisa da etapebis erTmaneTisagan gamijvnis sakiTxs, romelic 
cxadyofs imas, rom aucilebelia am terminebis bunebis 
gaTvaliswinebiT, isini sworad miesadagos damTavrebuli da 
daumTavrebeli danaSaulis saxeebs. aqedan gamomdinare, 
damTavrebuli danaSauli ukve danaSaulis etapia da ara 
danaSaulis stadia. 

aseve, Zalzed mniSvnelovania damTavrebuli danaSaulis  
dayofa formaluri da materialuri niSnis mixedviT, iuridiulad 
damTavrebul da faqtobrivad dasrulebul danaSaulad. aseTi 
dayofa mniSvnelovan rols TamaSobs xandazmulobis, 
Tanamonawileobis da nebayoflobiT xelis aRebis sakiTxis 
gadawyvetis dros. 
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kari III. danaSaulis momzadebis arsi da  misi 
dasjadobis Taviseburebani qarTuli da  
germanuli sisxlis samarTlis mixedviT 

 

Tavi I. danaSaulis momzadebis niSnebi da misi 
dasjadobis Taviseburebani Tanamedrove qarTuli 

sisxlis samarTlis mixedviT 

§1. danaSaulis momzadebis cneba da misi ZiriTadi funqciebi 

 
adamianis mier gadawyvetilebis miRebis Semdeg adgili aqvs 

ganwyobis aqtualizacias, rac subieqtur da obieqtur faqtorTa 
TavmoyriT miiRweva. es procesi pirovnebis Sinagan aqtivobas 
emyareba da nebis arsebiT moments Seadgens.115 adamianis neba 
Canafiqridan garkveul qmedebaSi gadainacvlebs da es procesi 
sakmaod xangrZliv gzas gaivlis.116 ase xdeba danaSaulebrivi 
saqmianobis drosac,  sadac danaSaulebrivi nebis Camoyalibebis 
Semdeg, adgili aqvs nebis obieqtivacias, rac SesaZlebelia 
danaSaulis CadenisaTvis saTanado pirobebis SeqmnaSi gamoixatos. 
amdenad, am saqmianobis procesSi pirvel safexurs mosamzadebeli 
moqmedeba ikavebs.117 

danaSaulis momzadebis cneba da misi dasjadoba 
gaTvaliswinebulia saqarTvelos sisxlis samarTlis kodeqsis   
me-18 muxliT. aRniSnuli muxli sami nawilisagan Sedgeba: 

ssk-is me-18 muxlis pirvel nawilSi mocemulia uSualod 
danaSaulis momzadebis cneba, romlis mixedviT, ,,danaSaulis 
momzadebad iTvleba danaSaulis CadenisaTvis pirobebis ganzrax 
Seqmna’’.  

mocemul ganmartebas gaaCnia ori ZiriTadi funqcia: erTi 
mxriv, igi asrulebs gamijvniT funqcias, rac imas niSnavs, rom am 
ganmartebis daxmarebiT danaSaulis momzadeba imijneba ganzraxvis 
gamomJRavnebisa da danaSaulis mcdelobisagan (damTavrebuli 
danaSaulisagan),118 xolo meore mxriv, igi axorcielebs dasjiT 
funqcias, romelic gulisxmobs yvela kategoriis danaSaulis 
momzadebis dasjadobas, gamonaklisebis garda. 

danaSaulis momzadebis gamijvnas ganzraxvis 
gamomJRavnebisagan principuli mniSvneloba gaaCnia, radgan es 
ukanaskneli, rogorc zemoT ukve aRiniSna, yovelTvis dausjeli 
rCeba. erTaderTi ganmasxvavebeli niSani, romliTac SesaZlebelia 
ganzraxvis gamomJRavnebis gamijvna danaSaulis momzadebisagan, 
gaxlavT is, rom, Tu qmedeba danaSaulis realuri 

                                                 
115 ix. Tagauri (1993), gv. 41. 
116 ix. Таганцев (2001), gv. 531. 
117 ix. wereTeli (1961), gv. 76. 
118 ix. wereTeli (1961), gv. 76. 
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ganxorcielebisaTvis xelis Sewyobas warmoadgens, aseT 
SemTxvevaSi adgili eqneba danaSaulis momzadebas.119  

saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlis me-2 
nawili exeba danaSaulis momzadebis dasjadobis Taviseburebebs, 
kerZod, masSi naTqvamia, rom sisxlissamarTlebrivi 
pasuxismgebloba dawesebulia mxolod mZime da gansakuTrebiT 
mZime kategoriis danaSaulis momzadebisaTvis. amasTan, naklebad 
mZime kategoriis danaSaulis momzadebis dasjadobisaTvis 
moqmedebs rigi gamonaklisi,120 kerZod, sisxlissamarTlebrivi 
pasuxismgebloba dawesebulia saqarTvelos sisxlis samarTlis 
kodeqsis 182-e muxlis 1-li nawiliT (miTviseba an gaflangva),   
ssk-is 186-e muxlis 1-li da me-2 nawilebiT (winaswari 
danaSaulebrivi gziT mopovebuli nivTis SeZena an gasaReba 
Cadenili damamZimebel garemoebebSi), ssk-is 201-e muxlis 1-li, me-2 
da me-3 nawilebiT (komerciuli mosyidva Cadenili damamZimebel 
garemoebebSi) da sxva danaSaulebisaTvis. 

saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlis me-3 
nawilSi miTiTebulia imis Sesaxeb, rom ,,sisxlis samarTlis 
pasuxismgebloba danaSaulis momzadebisaTvis ganisazRvreba am 
kodeqsis Sesabamisi muxliT, romliTac gaTvaliswinebulia 
pasuxismgebloba damTavrebuli danaSaulisaTvis, am muxlze 
miTiTebiT’’. amiT kanonmdebeli Seecada daecva kanonierebis 
principi, Tumca es ramdenad warmatebiT gamouvida kanonmdebels, 
amis Sesaxeb msjelobas qvemoT aqvs adgili. unda aRiniSnos, rom 
saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlis me-3 
nawilis SemoRebiT kanonmdebeli kvalifikaciis dros normis 
gamoyenebis teqnikur sakiTxebs ufro aregulirebs. am normiT igi 
samarTalSemfardebels avaldebulebs, rom kvalifikaciis dros 
,,aucilebelia miTiTeba sisxlis samarTlis kodeqsis zogadi 
nawilis im muxlze, romelic iTvaliswinebs daumTavrebeli 
danaSaulis dasjadobas.’’121 maSasadame, danaSaulis momzadebis 
SemTxvevaSi qmedebis kvalifikaciis dros mosamarTlem sisxlis 
samarTlis kodeqsis kerZo nawilis muxlTan erTad aucileblad 
unda miuTiTos saqarTvelos sisxlis samarTlis kodeqsis me-18 
muxlze.122 

saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlis me-2 
da me-3 nawilSi mocemuli debulebebi dasaxelebul muxls 
teqnikur-sagarantio funqcias aniWebs, rac imas niSnavs, rom 
mxolod sisxlis samarTlis kerZo nawilSi gaTvaliswinebuli 
gansakuTrebiT mZime, mZime da gamonaklis SemTxvevbSi, naklebad 
mZime kategoriis danaSaulis momzadeba aris dasjadi, amitom 
samarTalSemfardebels ara aqvs ufleba, Tavisi SexedulebiT 
gadawyvitos danaSaulis momzadebis dasjadobis sakiTxi naklebad 
mZime kategoriis danaSaulebSi. 

 

                                                 
119 ix. wereTeli (1961), gv. 76-77. 
120 ix. turava (2013),Ggv. 300. 
121 wereTeli (1961), gv. 205. 
122 ix. turava (2013),Ggv. 301. 
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§2. danaSaulis momzadebis niSnebi da saxeebi 

 
danaSaulis momzadeba Tavis TavSi moicavs Sesabamis 

pirobebs, danaSaulebrivi saqmianobis Sewyvetis process da im 
mizezebs, romlis safuZvelze wydeba danaSaulebrivi saqmianoba 
(damnaSavis nebisagan damoukidebeli mizezebi).123  

saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlidan 
gamomdinare, danaSaulis momzadebas gaaCnia obieqturi da 
subieqturi niSnebi. 

2. 1. danaSaulis momzadebis obieqturi niSnebi 

qmedeba dasjad momzadebad rom CaiTvalos, aucilebelia 
realuri da konkretuli pirobebis Seqmna, romelic mogvianebiT 
xelyofs dacul samarTlebriv sikeTes.  

sityva ,,xelyofa’’ gulisxmobs ara marto daculi 
samarTlebrivi sikeTis dazianebas, aramed maTTvis aseTi 
dazianebis safrTxis Seqmnasac, xolo safrTxis cneba realuri 
SesaZleblobis kategorias miekuTvneba da gulisxmobs iseTi 
pirobebis arsebobas, romlebsac danaSaulis Cadenis dros 
kanonzomierad SeuZlia daculi samarTlebrivi sikeTis dazianebis 
gamowveva an aseTi dazianebis safrTxis Seqmna. swored  amitom, 
danaSaulad iTvleba ara marto damTavrebuli, aramed agreTve 
daumTavrebeli danaSauli.124 

,,kanonmdebeli ar akeTebs sanimuSo CamonaTvals, raSi 
SeiZleba gamoixatos mosamzadebeli moqmedeba, aramed mxolod 
ganzogadebul cnebas iyenebs - ,,pirobebis ganzrax Seqmna’’’’.125  

,,pirobebis Seqmna’’ farTo cnebaa da sxvadasxva qmedebebs 
moicavs, imisda mixedviT, Tu rogoria sisxlis samarTlis 
kodeqsis kerZo nawiliT gaTvaliswinebuli ama Tu im danaSaulis 
obieqturi Semadgenloba, ra xerxiT Tu saSualebiT SeiZleba misi 
Cadena. danaSaulis Casadenad ,,pirobebis Seqmna” SesaZlebelia 
iseT qmedebebSi gamoixatos, rogoric aris, magaliTad, iaraRis an 
saSualebis damzadeba an SeZena anda momarjveba.126  

iaraRad da saSualebad iTvleba nebismieri sagani, rogoric 
aris, magaliTad, dana, Tofi, sawamlavi, gasaRebi da sxva, romelic 
gamoiyeneba danaSaulis Casadenad. amasTan, danaSaulis saSualebad 
iTvleba is sagnebi, romlebic aadvilebs danaSaulis Cadenas. 
magaliTad, kibe, Toki da sxva sagnebi. iaraRis an saSualebis 
damzadebis da SeZenis gamosaxatavad sisxlis samarTlis 
literaturaSi gamoyenebulia saerTo termini gamonaxva.127 

iaraRis an saSualebis damzadeba gulisxmobs maT gakeTebas. 
magaliTad, qurdobis Casadenad SesaZlebelia damnaSavem gaakeTos 
kibe an sxva sagani, aseve fulis mosaWrelad gaakeTos xelsawyoebi 

                                                 
123 ix. Козлов (2002), gv. 214. 
124 ix. wereTeli (2006), gv. 11. 
125 dvaliZe, zogadi nawili (2007), gv. 157. 
126 ix. gamyreliZe (2008), gv. 154. 
127 ix. wereTeli (1961), gv. 80. 
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da a. S. maSasadame, yovelgvari danaSaulis Casadenad saWiroa 
specifikuri iaraRis Tu saSualebis damzadeba.128  

rac Seexeba SeZenas, masSi igulisxmeba yvela is qmedeba, 
romliTac xorcieldeba danaSaulis CadenisaTvis aucilebeli 
saSualebis Tu iaraRis miReba sxvadasxva gziT, kerZod, yidviT, 
CuqebiT, TxovebiT, warTmeviT da a. S. 

danaSaulis saSualebebis Tu iaraRis momarjveba niSnavs 
danaSaulis Casadenad maT mzadyofnaSi moyvanas. magaliTad, 
iaraRSi tyviis Cadeba, saWmelSi sawamlavis Sereva da a. S. zemoT 
dasaxelebuli qmedebebis garda, danaSaulis momzadebas 
miekuTvneba aseve saWiro cnobebis Segroveba, danaSaulis obieqtis 
an Tavad damnaSavis Cayeneba iseT mdgomareobaSi, romelic 
gaadvilebs danaSaulis Cadenas, TanamonawileTa gamonaxva, rac 
imas niSnavs, rom TiToeul maTgans mniSvnelovani wvlilis Setana 
SeuZlia danaSaulis CadenaSi.129  

amis garda, iuridiul literaturaSi danaSaulis 
momzadebad Tvlian danaSaulis adgilisaken wasvlas, Casafrebas, 
anda uSedego waqezebas.130 

danaSaulis adgilisaken wasvla da Casafreba yovelTvis 
rodi qmnis mosamzadebel stadias, mocemul SemTxvevaSi 
aucilebelia konkretizacia imisa, Tu uSualod sad imyofeba 
damnaSave an dazaralebuli, radgan swored siaxlovis faqtori 
unda gaxdes momzadebisa da mcdelobis erTmaneTisagan gamijvnis 
erT-erTi kriteriumi. Tu damnaSave Causafrda dazaralebuls da 
ori saaTis Semdeg daakaves igi, misi qmedeba danaSaulis 
momzadebad unda dakvalificirdes maSin, Tu dadgindeba, rom 
dazaralebuli mogvianebiT apirebda gavlas mocemul adgilas. 
magram, Tu dakavebis Semdeg dadginda, rom dazaralebuli sadac 
aris unda gamoCeniliyo, an ukve gamoCnda, maSin damnaSavis qmedeba 
danaSaulis mcdelobad unda Sefasdes.131 

sisxlis samarTlis literaturaSi sadavo iyo uSedego 
waqezebisa da uSedego daxmarebis danaSaulis momzadebad 
Safasebis sakiTxi. amis miuxedavad, gabatonebuli Sexeduleba 
yovelTvis aRiarebda,132 rom wamqezeblisa da damxmaris qmedebebi 
momzadebis stadias ar scildeba da, Sesabamisad, uSedego waqezeba 
da uSedego daxmareba ar SeiZleba ufro metad an ufro naklebad 
Sefasdes.133 

danaSaulis momzadebis obieqtur sferoSi sayuradReboa 
erTi metad mniSvnelovani sakiTxi imis Sesaxeb, Tu rogori 
damokidebuleba arsebobs mosamzadebel qmedebasa da danaSaulis 
SemadgenlobaSi arsebul qmedebas Soris, aris Tu ara danaSaulis 
momzadebis obieqtur sferoSi arsebuli qmedeba danaSaulis 

                                                 
128 ix. gamyreliZe (2008), gv. 155. 
129 ix. wereTeli (1961), gv. 80-81.  
130 ix. mWedliSvili-hedrixi (2011), gv. 23. 
131 danaSaulis momzadebisa da mcdelobis gamijvnis Sesaxeb ixileT qvemoT. 
132 ix. wereTeli (1961), gv. 81-82. 
133 ix. gamyreliZe (2008), gv. 156. 
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Semadgenlobis elementi? es sakiTxi sisxlis samarTlis 
mecnierebaSi erTmniSvnelovnad ar wydeba.  

sisxlis samarTlis zogierT mecniers miaCnia, rom 
momzadebis sferoSi Semavali qmedeba danaSaulis Semadgenlobis 
elements warmoadgens. amas im argumentiT xsnian, rom sisxlis 
samarTali ,,qmedebis samarTalia’’ da Tu moqmedeba danaSaulis 
Semadgenel elementad ar CaiTvleba, maSin samarTalSemfardebels 
mouwevs piris dasja ganzraxvis gamomJRavnebisaTvis.134 

am Sexedulebas upirispirdeba azri, romlis mixedviT, 
danaSaulis momzadeba TavisTavad jer kidev ar warmoadgens 
sisxlis samarTlis kerZo nawiliT gaTvaliswinebul danaSaulis 
Semadgenlobis ganxorcielebis dawyebas. marTalia, danaSaulis 
momzadebas gaaCnia Semadgenloba da mosamzadebeli qmedeba Sedis 
am SemadgenlobaSi, magram es qmedeba ar warmoadgens sisxlis 
samarTlis kerZo nawilis Sesabamisi muxliT an muxlis nawiliT 
gaTvaliswinebuli danaSaulis Semadgenlobis niSans. magaliTad, 
mkvlelobis mizniT iaraRis SeZena ar warmoadgens ganzrax 
mkvlelobis obieqturi Semadgenlobis niSans.135 aqedan 
gamomdinare, dasaxelebuli Sexeduleba, romelic gabatonebul 
poziciad iTvleba, danaSaulis momzadebaSi ar gamoricxavs farTo 
gagebiT danaSaulis Semadgenlobis arsebobas.136 marTalia, 
danaSaulis momzadebis sakanonmdeblo definiciiT, 
danaSaulisaTvis pirobebis Seqmna danaSaulis Semadgenlobis 
farglebs gareT aris, magram aseTi pirobebi iqmneba viwrod 
gagebuli danaSaulis Semadgenlobis gansaxorcieleblad.137 
ramdenad marTebulia sakiTxisadmi aseTi midgoma, sadavoa, magram 
cxadia, rom sisxlis samarTalSi aseTi msjeloba xels uwyobs 
danaSaulis Semadgenlobis dualistur gagebas, rac, ra Tqma unda, 
ar aris gamarTlebuli. amitom umjobesi iqneba, Tu danaSaulis 
momzadebad miiCneva danaSaulis Casadenad mxolod da mxolod 
,,pirobebis ganzrax Seqmna” da sisxlis samarTlis dogmatika ar 
Seecdeba masSi xelovnurad Seqmnas danaSaulis Semadgenloba 
farTo gagebiT.  

danaSaulis momzadebis obieqturi sferos Tavisebureba 
aseve mdgomareobs imaSi, rom danaSaulis Casadenad ,,pirobebis 
Seqmna” SesaZlebelia gamoixatos rogorc aqtiur, aseve pasiur 
moqmedebaSi. pasiuri moqmedebis SemTxveva, rodesac sawyobis 
daraji Segnebulad ar ketavs kars, raTa misma Tanamzraxvelma 
winaaRmdegobis gadalaxvis gareSe SeaRwios sawyobSi da 
daeuflos masSi ganTavsebul materialur faseulobas. aseve, 
danaSaulis mozadebas adgili aqvs maSin, rodesac vefxvebis 
mepatrone (mwvrTneli) cxovelebs Segnebulad ar uketavs kars, 
raTa adgilze mosul mis ufross Tavs daesxnen. 

saqarTvelos ssk-is me-18 muxlis teqstSi gaTvaliswinebuli 
fraza ,,pirobebis ganzrax Seqmna’’ vinaidan Zalian ganzogadebul 

                                                 
134 ix. gamyreliZe (2008), gv. 156. 
135 ix.: wereTeli (1961), gv. 83-84; Лясс (1956) gv. 51-52. 
136 ix. wereTeli (1961), gv. 84. 
137 ix. dvaliZe, zogadi nawili (2007), gv.159. 
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xasiaTs atarebs, amitom aucilebelia maTi konkretizacia, rac 
imaSi gamoixateba, rom ,,pirobebis ganzrax Seqmna” konkretuli 
qmedebebis momcveli unda iyos.138 konkretizacia gulisxmobs 
imasac, rom damnaSavem iaraRis an saSualebis gamonaxvis an 
momarjvebis dros unda icodes konkretulad romeli danaSaulis 
CadenisaTvis aris gankuTvnili aRniSnuli saSualeba Tu iaraRi, 
amitom yaCaRobis momzadebad ar CaiTvleba iaraRis SeZena, 
rodesac, marTalia, pirs ganzraxuli aqvs yaCaRobis Cadena, magram 
obieqti jer ar SeurCevia.139  

danaSaulis momzadebis dros danaSaulebrivi Sedegis 
gamowvevisaTvis Seqmnil ,,pirobebs’’ obieqturad ,,realuri’’ xasiaTi 
unda hqondes. es imas niSnavs, rom yovelgvari piroba rodi qmnis 
momzadebisaTvis dasjadobis safuZvels, aramed mxedvelobaSi 
mxolod iseTi pirobebia misaRebi, romelTac saerTod SeuZliaT 
marTlsawinaaRmdego Sedegis gamowveva. amitom, saqarTvelos 
sisxlis samarTlis kodeqsis me-20 muxlidan gamomdinare, pirs ar 
daekisreba sisxlissamarTlebrivi pasuxismgebloba danaSaulis 
momzadebisaTvis (mcdelobisaTvis), Tu misi umecrebis an sxva 
pirovnuli naklis gamo, danaSaulis Casadenad gamoyenebuli 
saSualebiT da, maSasadame, Seqmnili pirobiT, SeuZlebelia 
marTlsawinaaRmdego Sedegis miRweva.140 aseT pirobebs, 
SesaZlebelia, ararealuri an kidev absoluturad uvargisi 
pirobebi ewodos. magaliTad, rodesac pirs, romelmac kacis 
mosaklavad saTamaSo iaraRi SeiZina an moimarjva, hgonia, rom am 
iaraRiT mizans miaRwevs. 

am SemTxvevisagan unda gaimijnos iseTi viTareba, rodesac 
damnaSavis mier gamoyenebul saTamaSo iaraRs dazaralebuli 
namdvil iaraRad aRiqvams. magaliTad, damnaSave qonebis 
dasaufleblad iyenebs iaraRis imitacias, romelsac saerTod ar 
SeuZlia dazaralebulis janmrTelobis an sicocxlis xelyofa. 
aseTi qmedeba yaCaRobad unda Sefasdes, radgan igi uaryofiT 
gavlenas axdens dazaralebulze, aSinebs mas da iZulebuls xdis 
daTmos Tavisi qoneba damnaSavis sasargeblod.141 am sakiTxTan 
dakavSirebiT arsebobs gansxvavebuli poziciac, romlis Tanaxmad, 
saTamaSo iarRiT ganxorcielebuli qmedeba Zarcvad unda 
dakvalificirdes.142  

dasaxelebul magaliTSi qmedebis yaCaRobad Sefasebas 
Tavisi dasabuTeba gaaCnia: jer erTi, gamoyenebul saSualebas 
,,realuroba” danaSaulis mosamzadebel etapze ufro moeTxoveba, 
radgan, rogorc cnobilia, danaSaulis mosamzadebel stadiaze 
ssk-is kerZo nawiliT gaTvaliswinebuli qmedeba ar xorcieldeba, 
aramed danaSaulis mosamzadebel stadiaze adgili aqvs mxolod 
da mxolod pirobebis ganzrax Seqmnas, ra drosac, realuroba 
aniWebs maT sisxlissamarTlebriv mniSvnelobas. meore, rodesac 

                                                 
138 ix. gamyreliZe (2008), gv. 153. 
139 ix. gamyreliZe (2008), gv. 155. 
140 ix. turava (2013),Ggv. 315. 
141 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 379. 
142 ix.: ebraliZe (2004), gv. 84-85; gamyreliZe (1998), gv. 211. 
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damnaSavis mier gamoyenebuli saTamaSo iaraRi ukve mimarTulia 
dazaralebulze da am ukanasknelis nebis paralizebas iwvevs, aq 
ukve sisxlis samarTlis kodeqsis kerZo nawiliT 
gaTvaliswinebuli qmedebis Semadgenlobis ganxorcielebas aqvs 
adgili (aq ukve safrTxe saxezea) da iaraRis ararealuroba veRar 
axdens gavlenas qmedebis Sefasebaze. 

garda amisa, pirobebs realuri xasiaTi aqvT aseve maSin, 
rodesac maTi meSveobiT konkretul situaciaSi Sedegis gamowvevaa 
SesaZlebeli. literaturaSi moyvanilia magaliTi, romelic 
savaraudod ,,realuri pirobebis Seqmnis’’ aucileblobaze 
miuTiTebs. magaliTad, rodesac piri mkvlelobis mizniT midis 
iaraRis SesaZenad, magram im momentSi iaraRs ver SeiZens. aseTi 
qmedeba danaSaulis momzadebas ar warmoadgens,143 miuxedavad imisa, 
rom obieqtur garesamyaroSi misi Canafiqris (mkvlelobis miznis 
misaRwevad iaraRis yidvis gadawyvetileba) praqtikuli 
ganxorcieleba daiwyo. maSasadame, mocemul SemTxvevaSi adgili 
aqvs qmedebas, romelic gascda ganzraxvis gamomJRavnebis stadias, 
magram mas jer kidev ar SeuZenia realuri da konkretuli xasiaTi, 
ris gamoc, mas ar gaaCnia sisxlissamarTlebrivi mniSvneloba. 

danaSaulis momzadebaze msjelobis dros aucilebelia 
gairkves saqarTvelos ssk-is me-18 muxlis gansazRvreba ramdenad 
kargad gadmoscems momzadebis bunebas. saqme imaSia, rom 
saqarTvelos ssk-is me-18 muxlSi mocemuli termini ,,pirobebis 
ganzrax Seqmna’’ ise ikiTxeba, TiTqos, danaSaulis momzadebisaTvis 
aucilebelia ori an meti pirobis arseboba. am logikiT, 
danaSaulis iaraRis SeZena sakmarisi ar unda iyos mkvlelobis 
momzadebisaTvis, aramed damnaSavem aucileblad unda Seasrulos 
damatebiT kidev sxva moqmedeba mainc. maSasadame, kanonis teqstis 
gagebisaTvis gamoyenebuli sityva-sityviTi da logikuri 
ganmartebis xerxebi imaze miuTiTeben, rom saqarTvelos ssk-is   
me-18 muxliT gaTvaliswinebuli momzadebisaTvis aucilebelia ara 
erTi, aramed ori an meti piroba, maSin, rodesac sasamarTlo 
praqtikaSi da sisxlis samarTlis dogmatikaSi aravin ar davobs 
imaze, rom qmedebis momzadebad SefasebisaTvis savsebiT sakmarisia, 
Tundac erTi piroba. maSin ratom airCia aseTi gza kanonmdebelma 
da ratom gadmosca saqarTvelos ssk-is me-18 muxlSi ,,pirobebi’’ 
mravlobiT ricxvSi? 

dasmul kiTxvaze, SesaZlebelia, orgvari pasuxis gacema, 
jer erTi, SesaZlebelia, rom qarTul kanonmdeblobaze gavlena 
sabWoTa ruseTis sisxlis samarTlis kanonmdeblobam iqonia, 
sadac kanonmdebeli danaSaulis momzadebis gansazRvrebis dros 
sanimuSo CamonaTvals akeTebda. vinaidan, aseT CamonaTvals 
Tanamedrove qarTuli sisxlis samarTlis kodeqsis me-18 muxli ar 
iTvaliswinebs, amitom, SeiZleba iTqvas, rom pirobiTi 
CamonaTvalis nacvlad, kanonmdebelma termini ,,pirobebis Seqmna’’ 
gamoiyena. aseve, ar aris gamoricxuli, rom qarTvel kanonmdebels 

                                                 
143 ix.: wereTeli (1961), gv. 79; Трайнин (1957), gv. 300-302. 
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termini ,,pirobebi’’ rogorc mxolobiT, ise mravlobiT ricxvSi 
esmodes. 

meore, kanonmdeblis aseTi pozicia, SesaZlebelia, imiTac 
aixsnas, rom igi aseTi CanaweriT Seecada momzadebis dasjadoba 
mxolod erT pirobaze ar daeyvana, aramed momzadebis 
dasjaobisaTvis minimum or pirobas mainc unda hqondes adgili da, 
Sesabamisad, amitom dasWirda dasaxelebuli terminis amgvarad 
Camoyalibeba. 

sisxlis samarTalSi normis gamoyeneba efuZneba formulas 
,,argumentum a fortiori’’, romlis Tanaxmad, ufro dididan keTdeba 
daskvna pataraze, ,,argumentum a maiore ad minus’’,144 magaliTad, Tu 
danaSaulis momzadebad iTvleba ,,pirobebis ganzrax Seqmna’’, maSin 
erTi piroba sakmarisi ar iqneba qmedebis momzadebad 
SefasebisaTvis, amitom mosamarTles ufleba ara aqvs mkvlelobis 
mizniT iaraRis SeZena ukve danaSaulis momzadebad Seafasos.  

Tu kanonmdebeli sisxlis samarTlis kodeqsSi terminis 
,,pirobebis ganzrax Seqmna’’ nacvlad Cawerda termins ,,pirobis 
ganzrax Seqmna’’ an ,,erTi an ramdenime pirobis ganzrax Seqmna’’ da 
,,argumentum a minoree ad maius’’ formulis daxmarebiT, romlis 
mixedviT, ,,ufro pataridan keTdeba daskvna didze’’, erTi pirobis 
Seqmna sakmarisi iqneboda pasuxismgeblobis sakiTxis 
gadasawyvetad. 

yovelive es mowmobs imaze, rom danaSaulis momzadebis 
buneba da misi dasjadoba, zemoT ganxiluli Tvalsazrisis 
mixedviT, did sirTuleebs warmoSobs sisxlis samarTlis 
dogmatikasa da sasamarTlo praqtikaSi.   

2. 2. danaSaulis momzadebis subieqturi niSnebi 

danaSaulis momzadebis subieqtur Semadgenlobaze 
miTiTebulia danaSaulis momzadebis definiciaSi, sadac 
gansazRvrulia danaSaulis momzadeba, rogorc danaSaulis 
Casadenad pirobebis ganzrax Seqmna. ganzraxva danaSaulis 
momzadebis dros mimarTulia ara mosamzadebel moqmedebaze, 
aramed danaSaulebrivi Sedegis ganxorcielebaze.145  

qarTul da sabWoTa sisxlis samarTlis literaturaSi 
dominirebda azri imis Sesaxeb, rom danaSaulis momzadebis dros 
mosamzadebeli qmedebebi mxolod pirdapiri ganzraxviT 
xorcieldeba, amasTan, ganzraxva winaswar mofiqrebuli unda 
iyos146 da TviT mosamzadebeli moqmedebebis Cadenis momentSi unda 
arsebobdes. magaliTad, Tu kacma Tofi sanadirod SeiZina, es 
qmedeba ar SeiZleba danaSaulis momzadebad CaiTvalos, Tundac 
Semdgom subieqts daebados am saSualebiT mkvlelobis Cadenis 
ganzraxva.147  

                                                 
144 ix.: turava (2013),Ggv. 36-37; gvenetaZe, turava (2005), gv. 53.  
145 ix. wereTeli (1961), gv. 86. 
146 ix. gamyreliZe (2008), gv. 154. 
147 ix. wereTeli (1961), gv. 86. 
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mecnierebi, romelTac eventualuri ganzraxviT danaSaulis 
momzadeba miuReblad miaCniaT, TavianTi poziciis gasamyareblad 
miuTiTeben imaze, rom fsiqologiuri TvalsazrisiT SeuZlebelia 
imis momzadeba (mcdeloba) rac adamianis mizans (survils) ar 
warmoadgens, aqedan gamomdinare, am mecnierebs miaCniaT, rom 
momzadeba (mcdeloba) mxolod pirdapiri ganzraxviT aris 
SesaZlebeli.148 

azri, romlis Tanaxmad, danaSaulis momzadeba mxolod da 
mxolod pirdapiri ganzraxviT aris SesaZlebeli, ar aris 
damajerebeli, radgan pirdapiri ganzraxva yovelTvis mizniT ar 
aris determinirebuli, razec mcdelobaze msjelobisas 
dawvrilebiT iqneba saubari. amasTan, aris iseTi SemTxvevebi, 
rodesac danaSaulis momzadeba eventualuri ganzraxviT davas ar 
unda iwvevdes. umoqmedobiT pirobebis Seqmnis dros, SesaZlebelia, 
Tanamonawilis, kerZod, damxmaris qmedeba eventualur ganzraxvaSi 
gamoixatos, miT umetes, qarTul sisxlis samarTalSi aRiarebulia, 
rom ,,Tanamonawileoba SesaZlebelia ara marto pirdapiri, aramed 
eventualuri ganzraxviTac.’’149 magaliTad, dacvis TanamSromeli 
RamiT ar ketavs biznesmenis saxlis karebs da gulgrilad ekideba 
im faqts, rom SesaZlebelia, a. RamiT biznesmenis saxlSi SeaRwios 
da moklas igi. damnaSave marTlac mivida biznesmenis saxlamde, 
magram, vidre saxlSi daiwyebda Sesvlas, policiam daakava igi. am 
SemTxvevaSi darajis qmedeba unda Sefasdes, rogorc eventualuri 
ganzraxviT mkvlelobis momzadebaSi daxmareba.150 amasTan, daraji 
danaSaulis SeutyobineblobisaTvis (ssk-is 376-e muxli) ver 
daisjeba, radgan, mas mocemul SemTxvevaSi samarTlebrivi 
garantis funqcia gaaCnia, riTac danaSaulis Seutyobinebloba 
imijneba danaSaulSi Tanamonawileobisagan. 

sakiTxis aseT gadawyvetas ar iziareben sisxlis samarTlis 
is mecnierebi, romlebic amtkiceben, rom danaSaulSi daxmareba 
SesaZlebelia mxolod pirdapiri ganzraxviT.151 maT miaCniaT, rom 
mizani aris umarTlobis is elementi, romelic saerToa yvela 
TanamonawilisaTvis da igi maSin aris saxeze, rodesac deliqti 
Cadenilia mxolod pirdapiri ganzraxviT. aqedan gamomdinare, maTi 
SexedulebiT, Tanamonawileoba SesaZlebelia mxolod pirdapiri 
ganzraxviT152 da ,,eventualuri ganzraxviT Tanamonawileoba 
mxolod moCvenebiTia.’’153 

rodesac saqme exeba momzadebis subieqtur Semadgenlobas, 
naklebad mniSvnelovania sakiTxi imis Sesaxeb, ramdenad aris 
SesaZlebeli danaSaulis momzadeba eventualuri ganzraxviT, 
radgan, vidre es sakiTxi gairkveodes, upirveles yovlisa, 

                                                 
148 ix.: dvaliZe, zogadi nawili (2007), gv. 170, 91; mWedliSvili-hedrixi (2011), gv. 33. 
149 turava (2013),Ggv. 334. 
150 samarTlebrivad sworad ar unda CaiTvalos im mecnierTa mosazreba, romlis 
Tanaxmad, TiTqos, SeuZlebelia umoqmedobiT daxmareba, Sead. gamyreliZe (2008), 
gv. 200. 
151 iqve. 
152 ix. gamyreliZe (1989), gv. 174. 
153 ix.: gamyreliZe (1989), gv. 177; dvaliZe, Sromebi (2011), gv. 25-26. 
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danaSaulis momzadebis dros unda dadgindes Tavad ganzraxvis 
xasiaTi. saqme imaSia, rom ganzraxva danaSaulis momzadebis dros, 
ar aris iseTi mtikce da myari, rogorc amas adgili aqvs 
danaSaulis mcdelobis dros, rodesac damnaSave danaSaulis 
Semadgenlobis ganxorcielebis procesSia. momzadebis ganzraxva 
jer kidev jdeba socialurad tolerirebad adamianis saqmianobaSi 
da jer kidev ar warmoadgens marTlwesrigisaTvis safrTxis 
Semqmnel subieqtur moments, rogorc amas danaSaulis mcdelobis 
dros aqvs adgili. 

2. 3. danaSaulis momzadebis saxeebi 

danaSaulis momzadebis obieqturi sferos daxasiaTebisas 
ukve aRiniSna, rom danaSaulis Casadenad ,,pirobebis ganzrax 
Seqmna’’ farTo cnebaa da moicavs sxvadasxva qmedebebs, romelsac 
adgili aqvs ganzraxvis gamomJRavnebis Semdeg, danaSaulis 
mcdelobis dawyebamde. mosamzadebeli qmedebebi, maTi simravlis da 
danaSaulis Semadgenlobisagan droSi da sivrceSi daSorebis 
gamo, SeiZleba daiyos irelevantur da relevantur pirobebad.154 
amdenad, yovelgvari piroba ar unda CaiTvalos ama Tu im 
danaSaulis momzadebis dasjadobisaTvis sakmaris safuZvlad.  

sisxlis samarTlis literaturaSi samarTlianad aris 
aRniSnuli imis Sesaxeb, rom zogierTi piroba imdenad 
daSorebulia danaSaulebrivi Sedegisagan, rom am dros 
danaSaulebrivi saqmianoba metad umniSvnelo sazogadoebrivi 
saSiSroebiT xasiaTdeba. amitom, yovelgvari saxis mosamzadebeli 
qmedeba ar SeiZleba dasjad qmedebad CaiTvalos. aseTi qmedebebi 
sisxlis samarTlis farglebs miRma rCeba155 da irelevantur 
pirobebad iwodeba.  

sisxlis samarTlis kodeqsis me-18 muxlSi mocemuli cneba 
,,pirobebis ganzrax Seqmna’’ saWiroebs Sefasebas, rac imaSi 
gamoixateba, rom normis Semfardebeli qmedebis danaSaulis 
momzadebad kvalifikaciis dros, Seqmnili pirobebidan mxolod 
danaSaulebrivi Sedegis gamowvevisaTvis aucilebel (relevantur) 
pirobas iRebs mxedvelobaSi danaSaulis CadenisaTvis. 

maSasadame, samarTalSemfardebeli danaSaulis momzadebaze 
mxolod maSin amaxvilebs yuradRebas, rodesac mosamzadebeli 
qmedebebi ufro axlos dgas mcdelobis stadiasTan.156 aqedan 
gamomdinare, danaSaulis momzadeba pirobiTad SeiZleba daiyos or 
jgufad dausjel da dasjad mosamzadebel qmedebebad.  

 

                                                 
154 mosamzadebeli qmedebebis saxeebad dayofas adgili aqvs sisxlis samarTlis 
literaturaSi, magaliTad, dvaliZe gamoyofs ori saxis mosamzadebel qmedebas - 
damTavrebul da daumTavrebel mosamzadebel qmedebas. ix. dvaliZe, zogadi 
nawili (2007), gv. 159.  
155 ix. Козлов (2002), gv. 232. 
156 ix. gamyreliZe (2008), gv. 159. 
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§3. danaSaulis momzadebis dasjadobis dogmatur-
samarTlebrivi safuZveli 

 
danaSaulis momzadebis dasjadobis sakiTxis gadawyvetisas 

aucileblad daibadeba SekiTxva imis Sesaxeb, Tu ra dogmatur-
samarTlebriv safuZvels emyareba sisxlissamarTlebrivi 
pasuxismgebloba danaSaulis momzadebis dros? 

es kiTxva aseve aqtualurad iyo dasmuli sabWoTa 
saqarTvelos sisxlis samarTlis mecnierebaSic.  

vinaidan danaSaulis momzadebis dros Sedegi jer kidev 
didi manZiliT aris daSorebuli danaSaulebrivi saqmianobisgan, 
amitom sisxlissamarTlebrivi pasuxismgeblobisTvis obieqturi 
safuZvlis moZebna erTgvar sirTuled iTvleboda. amave dros, 
gabatonebul Sexedulebas danaSaulis momzadebis dasjadobis 
dasasabuTeblad ,,subieqturi Teoriis” gamoyeneba mizanSewonilad 
ar miaCnda, aramed igi Tvlida, rom vinaidan sazogadoebrivi 
saSiSroeba danaSaulis cnebis Semadgeneli elementi iyo da 
danaSaulis momzadeba danaSaulis Cadenis formas warmoadgenda, 
amitom sisxlissamarTlebrivi pasuxismgeblobis wanamZRvrebi, maT 
Soris, sazogadoebrivi saSiSroeba, saerTo iyo daumTavrebeli 
danaSaulisTvisac. amasTan, qmedebis sazogadoebrivi saSiSroeba 
gamoixateboda ara mxolod daculi samarTlebrivi sikeTis 
dazianebaSi, aramed, agreTve samarTlebrivi sikeTisaTvis safrTxis 
SeqmnaSi.157 

sazogadoebrivi saSiSroebis cneba, rogorc danaSaulis 
Semadgeneli arsebiTi elementi da danaSaulis cnebis 
materialuri niSani, Setanili iyo sabWoTa sisxlis samarTlis 
kodeqsebSi,158 riTac sabWoTa saqarTvelos sisxlis samarTlis 
kanonmdebloba danaSaulis materialur gansazRvrebas aRiarebda 
da im obieqtebis sanimuSo CamonaTvals iZleoda, romelTa 
xelyofa qmedebas saSiSad aqcevda.159 sazogadoebrivi saSiSroebis 
arseboba ar iyo damokidebuli kanonmdeblis nebaze, aramed igi 
misgan damoukideblad arsebobda, amitom sisxlis samarTlis 
kanonmdeblobaSi ama Tu im qmedebis SetaniT fuZndeboda ara am 
qmedebis sazogadoebrivi saSiSroeba, aramed qmedebis 
danaSaulebrivi xasiaTi. maSasadame, sazogadoebrivi saSiSroeba 
danaSaulis gvareobiTi niSani iyo (genus proximus), romelic 
axasiaTebs rogorc danaSauls, aseve samarTaldarRvevis sxva 
saxeebsac. amasTan, SesaZlebelia, rom qmedeba araviTar 
samarTlebriv normasTan ar yofiliyo winaaRmdegobaSi, magram igi 
sazogadoebriv saSiS qmedebad CaTvliliyo. aqedan gamomdinare, 
sazogadoebrivi saSiSroeba ufro farTod iyo gagebuli, vidre 
danaSauli. yoveli danaSauli sazogadoebrivi saSiSroebis 
elements Seicavda, magram yovelgvari sazogadoebrivi saSiSi 

                                                 
157 ix. wereTeli (1961), gv. 67-70. 
158 ix. wereTeli (2006), gv. 8. 
159 ix. wereTeli (2006), gv. 10-11. 
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qmedeba danaSauls ar warmoadgenda.160 moqmedeba SeiZleba didi 
sazogadoebrivi saSiSroebis Semcveli iyos an igi naklebad 
saSiSroebis matarebeli iyos, anda sazogadoebrivi saSiSroebis 
xarisxs SeiZleba ver mieRwia im minimumamde, rac aucilebeli 
iqneboda am konkretuli qmedebis danaSaulebrivi xasiTis 
dasabuTebisaTvis.161 maSasadame, sazogadoebrivi saSiSroebis 
simZime kanonmdeblisaTvis ama Tu im qmedebis kriminalizaciis 
ZiriTad masStabs warmoadgenda.162 aseve, sazogadoebrivi 
saSiSroebis xasiaTi da xarisxi mosamarTleTa saxelmZRvanelo 
kriteriumi iyo.163 amasTan, mosamarTles, konkretul garemoebaTa 
mxedvelobaSi miRebiT, Tavad unda gadaewyvita, Tu romeli qmedeba 
CaiTvleboda sazogadoebrivad saSiSad.164 

danaSaulis momzadebis dros sazogadoebrivi saSiSroebis 
dasadgenad da, Sesabamisad, misi xarisxis gansazRvrisaTvis 
sabWoTa mecnierebi mxedvelobaSi iRebdnen safrTxis odenobas, 
obieqtis Rirebulebas da mosalodneli zianis moculobas.165 

sisxlis samarTlis mecnierebi aRniSnuli momentebis 
Sefasebisas amtkicebdnen, rom danaSaulis momzadebis dros 
obieqtis dazianebis uSualo safrTxe jer kidev ar unda 
yofiliyo saxeze, magram, imisaTvis, rom mosamzadebebli saqmianoba 
sazogadoebrivad saSiS moqmedebad CaTvliliyo, aucilebeli iyo, 
rom danaSaulebrivi Sedegis ganxorcielebis safrTxes 
umniSvnelo xasiaTi ar hqonoda.166 Tu mosamzadebeli qmedeba 
danaSaulebrivi Sedegis ganxorcielebis umniSvnelo safrTxes 
Seicavda, moklebuli iyo obieqtur sazogadoebriv saSiSroebas.167  

sainteresoa is faqti, rom sabWoTa saqarTvelos sisxlis 
samarTalSi danaSaulis gansazRvrebisas sazogadoebrivi 
saSiSroebis cnebasTan erTad miuTiTebdnen agreTve 
marTlwinaaRmdegobis cnebaze, romlis damafuZneblad miiCnevdnen 
ara yovelgvar qmedebebs, aramed mxolod iseTebs, romlebic 
saqarTvelos sisxlis samarTlis kodeqsiT gaTvaliswinebul 
danaSaulis Semadgenlobebs Seesabamebodnen.168 amdenad, sabWoTa 
saqarTvelos sisxlis samarTalSi erTdroulad aRiarebuli iyo 
danaSaulis cnebis materialuri niSani sazogadoebrivi 
saSiSroebis saxiT da formaluri niSani marTlwinaaRmdegobis 
saxiT. sisxlis samarTalSi marTlwinaaRmdegobis SemoReba 
ganpirobebuli iyo sisxlis samarTlis kerZo nawilSi mocemuli 
danaSaulis Semadgenlobebis arsebobiT.169 

                                                 
160 ix. wereTeli (2006), gv. 23-25. 
161 ix. wereTeli (2006), gv. 73. 
162 ix. wereTeli (2006), gv. 30. 
163 ix. wereTeli (2006), gv. 63. 
164 ix. wereTeli (2006), gv. 73. 
165 ix. wereTeli (1961), gv. 196. 
166 ix. wereTeli (1961), gv. 196-197. 
167 ix. saqarTvelos sisxlis samarTlis kodeqsis komentari (1976), gv. 124. 
168 ix. wereTeli (2006), gv. 33. 
169 ix. wereTeli (2006), gv. 43. 
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 sazogadoebrivi saSiSroebis da marTlwinaaRmdegobis 
urTierTmimarTebis sakiTxis ganxilvis dros sabWoTa 
saqarTvelos sisxlis samarTlis mecnierTa Sexedulebebi or 
nawilad gaiyo. mecnierTa nawils miaCnda, rom marTlwinaaRmdegoba 
ufro farTo Sinaarsis matarebeli cnebaa, vidre sazogadoebrivi 
saSiSroeba,170 xolo meore nawili Tvlida, rom sazogadoebrivi 
saSiSroebis cnebis moculoba ufro farToa, vidre 
marTlwinaaRmdegoba, amitom sazogadoebrivi saSiSroeba SeiZleba 
axasiaTebdes ara marto danaSauls, aramed agreTve sxva 
samarTaldarRvevas da iseT qmedebasac, romelic kanoniT saerTod 
ar aris akrZaluli.171 

Tanamedrove sisxlis samarTalSi, danaSaulis 
samsafexuriani sistemis mixedviT, danaSaulis momzadeba 
ganmartebulia rogorc qmedebis Semadgenloba (farTo gagebiT), 
marTlwinaaRmdegoba da brali.172 maSasadame, axalma sisxlis 
samarTlis kanonmdebelma danaSaulis cnebaSi sazogadoebrivi 
saSiSroebis elementis nacvlad marTlwinaaRmdegobis elementi 
Seitana173 da danaSaulis momzadeba, rogorc danaSaulis 
gamovlenis forma, materialuri niSnis gareSe datova, maSin 
rodesac jer kidev  e. w. gardamavali periodis sisxlis 
samarTlis dogmatikaSi marTlwinaaRmdegobis elementi 
sazogadoebrivi saSiSroebis elementTan erTad figurirebda,174 
rogorc amas sabWoTa saqarTvelos sisxlis samarTlis 
kanonmdeblobaSi hqonda adgili. 

miuxedavad imisa, rom saqarTvelos moqmedi sisxlis 
samarTlis kodeqsis me-7 muxlis 1-li nawili pirdapir ar 
miuTiTebs danaSaulis materialur niSanze, rogorc qmedebis 
kriminalizaciisaTvis aucilebel sazomze, sisxlis samarTlis 
zogierTi mecnieri danaSaulis mxolod formaluri gagebiT ar 
Semoifargleba, aramed igi formalur marTlwinaaRmdegobasTan 
erTad materialur marTlwinaaRmdegobasac aRiarebs. avtorTa 
azriT, formalur marTlwinaaRmdegobas adgili aqvs maSin, 
rodesac, magaliTad, sicocxlis ganzrax mospoba aucilebeli 
mogeriebis mdgomareobaSi xorcieldeba. materialuri saxis 
marTlwinaaRmdegoba maSin aris saxeze, rodesac ar arsebobs 
marTlwinaaRmdegobis arcerTi gamomricxveli garemoeba. swored 
amitom materialuri marTlwinaaRmdegobis ganxorcielebis 
SemTxvevaSi saxezea sisxlissamarTlebrivi umarTloba.175 
umarTlobas marTlwinaaRmdegobisagan gansxvavebiT gaaCnia 
xarisxebi,176 romelsac gansazRvravs rogorc obieqturi, aseve 
subieqturi elementebi. magaliTad, nivTis dauflebis dros 
qmedebis qurdobad SefasebisaTvis ar aris sakmarisi mxolod 

                                                 
170 ix. vaCeiSvili (1957), gv. 263. 
171 ix. SavguliZe, surgulaZe (1988), gv. 9. 
172 ix. turava (2013),Ggv. 56. 
173 ix. gamyreliZe (2008), gv. 85. 
174 ix. gamyreliZe (1989), gv. 136. 
175 ix. turava (2013),Ggv. 163-164. 
176 ix. gamyreliZe (2008), gv. 86-87. 
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obieqturi faqtori, aramed aucilebelia dadgindes, Tu ra mizniT 
moxda daufleba. swored amitom umarTlobis dayvana mxolod 
obieqtur faqtorebze yovlad gaumarTlebelia.177 

sisxlis samarTlis zogierTi mecnieri kanonmdebels 
sayvedurobs danaSaulis cnebaSi materialuri niSnis 
gauTvaliswineblobas da, amasTan, isini sazogadoebrivi 
saSiSroebis cnebas danaSaulis socialuri saSiSroebis cnebiT 
anacvleben. aseTi msjelobis safuZvels iZleva saqarTvelos   
ssk-is me-7 muxlis me-2 nawili, sadac saubaria qmedebebze, 
romelTac mcire (socialuri) mniSvnelobis gamo, ar SeuqmniaT 
iseTi safrTxe, romelic sisxlissamarTlebriv pasuxismgeblobas 
gamoiwvevda. aseTi qmedebebi, rogorc wesi, sisxlis 
samarTlisaTvis irelevanturia. aqedan gamomdinare, Tamamad 
SeiZleba iTqvas, rom kanonmdebeli mxedvelobaSi iRebs qmedebis 
mniSvnelobas, rogorc qmedebis kriminalizaciis aucilebel 
SefasebiT kriteriums da danaSaulis cnebaSi imanenturad 
arsebul qmedebis socialuri saSiSroebis moments usvams xazs.178 
zogierTi avtori pirdapir miuTiTebs qmedebis socialur 
saSiSroebaze, rogorc misi kriminalizaciis aucilebel 
safuZvelze.179  

qmedebis mniSvneloba zogjer ara normatiuli, aramed 
aRwerilobiTi niSnebiT ganisazRvreba da, amdenad, mosamarTlis 
mxridan Sefasebas ar saWiroebs. magaliTad, qmedebis 
kriminalizaciisaTvis sakmarisia kodeqsSi miTiTebuli Rirebuleba 
iyos saxeze, raTa piris qmedeba Sesabamisi normiT 
dakvalificirdes, rogorc es saqarTvelos ssk-is 187-e muxlSia 
mocemuli. aRniSnuli norma iTvaliswinebs pasuxismgeblobas 
sxvisi nivTis dazianebis an ganadgurebisaTvis da igi mxolod 
maSin aris saxeze, rodesac qmedeba Sedegad mniSvnelovan zians 
gamoiwvevs. mniSvnelovani ziani ganisazRvreba nivTis 
RirebulebiT, romelic gamoixateba larebSi, kerZod, am 
SemTxvevaSi nivTis Rirebuleba 150 lars unda aRematebodes 
(mniSvnelovani zianis odenoba gansazRvrulia ssk-is 177-e muxlis 
SeniSvnaSi).180 

maSasadame, msjelobam aCvena, rom sabWoTa saqarTvelos 
sisxlis samarTlis mecnierebaSi gabatonebuli Sexeduleba 
danaSaulis momzadebis dasjadobis dogmatur-samarTlebriv 
safuZvels ,,obieqtur Teoriaze” amyarebda da igi momzadebis 
dasjadobis sazomad mxolod sazogadoebrivi saSiSroebis xasiTsa 
da xarisxs Tvlida. 

rac Seexeba Tanamedrove qarTul sisxlis samarTals, aq 
,,obieqturi Teoria” sakmaod moZvelebulad miiCneva, radgan igi 
dasjadobis safuZvels mxolod daculi samarTlebrivi 
sikeTisaTvis safrTxis SeqmnaSi xedavs,181 maSin, rodesac 

                                                 
177 ix. gamyreliZe (1989), gv. 149. 
178 ix. naWyebia (2002), gv. 18-19. 
179 ix. turava (2013),Ggv. 17. 
180 ix. turava (2013),Ggv. 71-72. 
181 ix. turava (2013),Ggv. 313. 
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momzadebis dasjadobis safuZveli SeiZleba gaxdes samarTlebrivi 
sikeTisaTvis ara mxolod safrTxis Seqmna, aramed umarTlobis 
subieqturi elementi, kerZod, mizani.182 magaliTad, sxvis binaSi 
SeiaraRebuli damnaSavis SeRweva, rodesac binaSi aravin ar 
cxovrobs, Sefasebuli unda iyos imisda mixedviT, Tu ra mizani 
amoZravebs damnaSaves: yaCaRobis, mkvlelobis Tu sxva danaSaulis 
Cadenis. amis Sesabamisad, unda dadgindes umarTlobis tipi da 
qmedebis danaSaulis momzadebad Sefaseba unda moxdes ara 
mxolod Seqmnili safrTxis, aramed subieqturi elementis, kerZod, 
miznis mixedviT. 

garda amisa, umarTlobis subieqtur elements mizanTan 
erTad ganzraxvac warmoadgens. amas adasturebs is faqtic, rom 
pirovnebas nivTis dauflebis mizani ukiduresi aucileblobis 
drosac aqvs, magram es sakmarisi ar aris umarTlobis dasadgenad, 
amitom umarTlobis Sinaarsis gansazRvra mxolod mizniT ar 
xdeba, aramed aucilebelia aseve ganzraxvis arsebobac.183 

umarTlobis subieqturi da obieqturi elementebi 
umarTlobis tips gansazRvraven, magram im SemTxvevaSi, rodesac 
ukve garkveulia umarTlobis tipi da msjeloba mimdinareobs 
momzadebis dasjadobis sakiTxze, riTi unda ixelmZRvanelos 
samarTalSemfardebelma, Tu ara qmedebis socialuri saSiSroebis 
xarisxiT. amitom danaSaulis momzadebad SefasebaSi, lomis wili 
mainc socialuri saSiSroebis elements miuZRvis (socialuri 
saSiSroebis Teoria). 

rac Seexeba wminda subieqtur Teorias, igi danaSaulis 
momzadebas obieqturi TeoriiT dasjad mcdelobis SemTxvevebs 
utolebs. amitom, gabatonebuli Sexeduleba da sasamarTlo 
praqtika daumTavrebeli danaSaulisaTvis sisxlissamarTlebrivi 
pasuxismgeblobis gadawyvetis dros eyrdnoba ,,subieqtur-
obieqtur” anu ,,Sereul Teorias”.184 

momzadebis dasjadobis samarTlebrivi safuZvlebidan 
calke unda gamoiyos pozitiur-samarTlebrivi safuZveli, 
romelic, Tavis mxriv, momzadebis dasjadobis xuT sakanonmdeblo 
xerxs moicavs:  

pirveli sakanonmdeblo xerxi mdgomareobs imaSi, rom 
kanonmdebeli saqarTvelos ssk-is zogadi nawilis me-18 muxlis me-2 
nawilSi iTvaliswinebda mZime da gansakuTrebiT mZime kategoriis 
danaSaulis momzadebis dasjadobas. amasTan, adre moqmedi sisxlis 
samarTlis kodeqsisagan gansxvavebiT, moqmedi ssk-is me-18 muxlis 
me-2 nawilis Tanaxmad, dasjadia ukve zogierTi saxis naklebad 
mZime kategoriis danaSaulis momzadeba, riTac sisxlis samarTlis 
kanonmdeblobam kidev ufro gaamkacra represia. yovelive es 
gamowveuli iyo qveyanaSi e. w. ,,nulovani tolerantobis 
politikiT”. Tumca, ramdenad gamarTlebulia aseTi politika da 

                                                 
182 umarTlobis subieqturi elementebis Sesaxeb ixileT ,,sisxlissamarTlebrivi 
umarTlobis problema da Tanamonawileobis dasjadobis safuZveli”,  
gamyreliZe (1989). 
183 ix. naWyebia (2002), gv. 123. 
184 ix. turava (2013),Ggv. 314. 
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ra ,,borotebis’’ an ra samarTlebrivi sikeTis momtania igi, es 
sakiTxi qvemoT iqneba ganxiluli.  

meore sakanonmdeblo xerxis gamoyenebas kanonmdebeli 
mimarTavs imisaTvis, raTa TanamonawileTa sisxlis samarTlis 
pasuxismgeblobis sakiTxi gadawyvitos daumTavrebeli danaSaulis 
dros.  

saqarTvelos sisxlis samarTlis kodeqsis 25-e muxlis me-7 
nawilSi miTiTebulia imaze, rom ,,Tu amsrulebels danaSauli ar 
daumTavrebia, Tanamonawiles sisxlissamarTlebrivi 
pasuxismgebloba daekisreba danaSaulis momzadebaSi an 
danaSaulis mcdelobaSi TanamonawileobisaTvis...~. Tumca umjobesi 
iqneboda, rom kanonmdebels ssk-is 25-e muxlis me-7 nawilSi 
danaSaulis damTavrebasaTan erTad, mis dawyebazec gaemaxvilebina 
yuradReba. aseve, danaSaulis momzadebisaTvis daekisreba 
pasuxismgebloba im Tanamonawilesac, romelmac ver SeZlo sxva 
piris dayolieba danaSaulis CadenaSi. saqarTvelos ssk-is 25-e 
muxlis me-7 nawilis teqstSi naTlad Cans amsruleblis da 
TanamonawileTa damokidebuleba, romelic e. w. aqcesorul 
Teoriaze aris damyarebuli. es imas niSnavs, rom TanamonawileTa 
dasjadoba damokidebulia amsruleblis pasuxismgeblobaze. Tu 
amsrulebels jer kidev ar dauwyia danaSaulis obieqturi 
Semadgenlobis uSualo ganxorcieleba, TanamonawileTa qmedebebi 
Sefasdeba mxolod pirobebis ganzrax Seqmnad da, Sesabamisad, 
Tanamonawiles, kerZod ki, wamqezebels sisxlissamarTlebrivi 
pasuxismgebloba mxolod danaSaulis momzadebisaTvis daekisreba. 
es iseTi SemTxvevaa, rodesac wamqezeblis cda, daarwmunos 
amsrulebeli danaSaulis CadenaSi, uSedego aRmoCndeba.185  

sakiTxis aseTnairad gadawyveta jer kidev sabWoTa 
saqarTvelos sisxlis samarTlis mecnierebis mier iyo aRiarebuli. 
isini miuTiTebdnen imaze, rom ,,Tu waqezebis cda uSedegod 
damTavrda, aseTma qmedebam ar SeiZleba gamoiwvios 
sisxlissamarTlebrivi pasuxismgebloba rogorc danaSaulSi 
Tanamonawileobam... magram ramdenadac vinmes Segulianeba 
danaSaulis Casadenad warmoadgens mosamzadebel moqmedebas, e. i. 
danaSaulis Casadenad pirobebis Seqmnas, amdenad, waqezebis 
mcdeloba unda daisajos rogorc danaSaulis mosamzadebeli 
moqmedeba.’’186 

amasTan dakavSirebiT, iuridiul literaturaSi saintereso 
mosazrebaa gamoTqmuli, ,,Tu amsrulebeli micemuli Tanxmobis 
miuxedavad ar daiwyebs danaSaulis realizacias, am SemTxvevaSi 
uSedego organizaciuli saqmianoba ver dakvalificirdeba 
danaSaulis momzadebad, radganac momzadebis stadiaze ar 
SeiZleba arsebobdes danaSaulSi Tanamonawileoba. amsruleblis 
uari danaSaulis realizaciaze ar spobs danaSaulis 
Semadgenlobas winaswar danaSaulebriv moqmedebaSi, romelsac 

                                                 
185 ix. dvaliZe, zogadi nawili (2007), gv. 174. 
186 wereTeli (1965), gv. 206.  
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organizatori eweoda da amitom saxezea danaSaulis mcdelobaSi 
Tanamonawileobis Semadgenloba”.187 

es azri ar SeiZleba srulad iqnes gaziarebuli. Tu 
amsrulebelma Tavidanve uari ganucxada organizators an 
wamqezebels danaSaulis Cadenaze, anda Tanxmobis micemis Semdeg, 
ar daiwyo danaSaulis ganxorcieleba, maSin, marTalia, 
mosamzadebel stadiaze Tanamonawileobas ar eqneba adgili, magram 
saxeze iqneba Tanamonawileobis mcdeloba da ara danaSaulis 
mcdelobaSi Tanamonawileobis Semadgenloba, rogorc amas zemoT 
dasaxelebuli azris avtori miuTiTebs. 

ar SeiZleba imis mtkiceba, rom e. w. potenciuri 
organizatoris uSedego cda, CaiTvalos danaSaulis mcdelobaSi 
Tanamonawileobis Semadgenlobad, radgan danaSaulis 
Semadgenlobis ganxorcielebis unari organizators ar Seswevs, 
amitom iq, sadac amsrulebeli ar aris, ar SeiZleba danaSaulis 
ganxorcielebaze saubari. es azri pirdapir gamomdinareobs 
Tanamonawileobis aqcesoruli bunebidan. 

amitom ufro marTebulia im mecnieris mosazreba, romelic 
miuTiTebs, rom wamqezeblis uSedego cda, rom amsrulebelma 
ganaxorcielos danaSauli, unda Sefasdes danaSaulSi waqezebis 
mcdelobad.188  

rac Seexeba uSedego daxmarebis SemTxvevas, igi 
kanonmdeblobiT ar regulirdeba da amitom, sisxlis samarTlis 
mecnierebaSi es sakiTxi araerTmniSvnelovnad aris gadawyvetili. 
mecnierTa nawils miaCnia, rom uSedego daxmarebis problematika 
iseve unda gadawydes, rogorc es uSedego waqezebis dros xdeba. 
maSasadame, uSedego daxmareba danaSaulis momzadebad unda 
Sefasdes.189  

mecnierTa nawili ki Tvlis, rom uSedego daxmareba aris 
daxmarebis mcdeloba da, rogorc wesi, ar unda daisajos.190 

uSedego daxmareba SeiZleba gamoixatos SemdegSi:  
1. damxmare mkvleobis iaraRs aZlevs amsrulebels, an 

farulad udebs mas jibeSi da es ukanaskneli mkvlelobis 
Cadenisas am iaraRs ar iyenebs, anda damxmare rCevas aZlevs 
amsrulebels, magram es ukanaskneli damxmaris darigebiT ar 
sargeblobs da ar moqmedebs misi rCevebis safuZvelze. 

2. damxmare amsrulebels sTavazobs iaraRs, anda rCevas 
aZlevs mas, magram es ukanaskneli uars ambobs iaraRis an rCevis 
miRebaze. 

3. damxmare gadascems amsrulebels iaraRs, magram 
amsrulebeli nebayoflobiTi xelis aRebis motiviT uars acxadebs 
danaSaulis Semadgenlobis ganxorcielebis dawyebaze. 

uSedego daxmarebis Sesaxeb zemoT dasaxelebuli 
SemTxvevebi saWiroebs pozitiur-samarTlebriv farglebSi 
moqcevas. es imas gulisxmobs, rom uSedego daxmarebis dasjadoba-

                                                 
187 gvenetaZe (1994), gv. 113. 
188 ix. Кобяшвили, ,,Правоведение‘‘, №3 (1963), gv. 148-154. 
189 ix.: wereTeli (1965), gv. 210; dvaliZe, zogadi nawili (2007), gv. 174. 
190 ix. turava (2013),Ggv. 341. 
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dausjelobis sakiTxi konkretuli samarTlebrivi normis 
safuZvelze unda gadawydes. Tumca es arc ise martivi saqmea. 
magaliTad, Tu samarTalSemfardebeli mxars dauWers uSedego 
daxmarebis dasjadobas, maSin man im normazec unda miuTiTos, 
romelic awesebs sisxlissamarTlebriv pasuxismgeblobas uSedego 
daxmarebisaTvis. cnobilia, rom aseTi konkretuli norma sisxlis 
samarTlis kodeqsSi ar arsebobs, rac Seexeba saqarTvelos ssk-is 
25-e muxlis me-7 nawils, igi pasuxismgeblobas danaSaulis 
momzadebisaTvis awesebs mxolod im SemTxvevaSi, Tu ki wamqezebli 
ver daiyoliebs amsrulebels Caidinos danaSauli. aSkaraa, rom 
kanonmdebeli aq saerTod arafers ambobs uSedego daxmarebis 
dasjadobaze. amasTan, Tu saqarTvelos ssk-is 25-e muxlis 
gamoyeneba moxdeba teleologiur axsna-ganmartebaze dayrdnobiT, 
maSin gamodis, rom ssk-is 25-e muxlis me-7 nawilis SemoRebiT 
kanonmdebelma ar gaiziara uSedego daxmarebis dasjadoba. 

aqedan gamomdinare, saTanado normis uqonloba problemas 
warmoadgens. amasTan gasarkvevia, sisxlis samarTlis politikis 
TvalsazrisiT, ramdenad mizanSewonilia, rom saerTod uari 
iTqvas uSedego daxmarebis dasjadobaze.  

rogorc cnobilia, momzadebas SesaZlebelia sxvadasxva 
kategoriis danaSaulSi hqondes adgili, amitom Zalzed 
sifrTxilea saWiro, rodesac saqme exeba sxvadasxva kategoriis 
danaSaulSi uSedego daxmarebas. magaliTad, mkvlelobis (ssk-is 
108-e da 109-e muxlebi) da miTviseba an gaflangvis dros (ssk-is  
182-e muxlis 1-li nawili) uSedego daxmarebis sakiTxi 
erTgvarovnad aris Sefasebuli, maSin, rodesac mkvleloba 
miekuTvneba gansakuTrebiT mZime kategoriis danaSauls, xolo 
miTviseba an gaflangva (pirveli nawili) naklebad mZime 
kategoriis danaSaulia. swored amitom, mizanSewonilia, Tu ki 
kanonmdebeli aseTi SemTxvevebis diferenciacias moaxdens 
sakanonmdeblo doneze da amis Sesabamisad, gadawyvets uSedego 
daxmarebis dros e. w. potenciuri damxmaris pasuxismgeblobis 
sakiTxs.  

aseve, dasadgenia is, Tu ramdenad marTebulia 
dasaxelebuli sami SemTxvevis erTnairi samarTlebrivi Sefaseba. 
pirvel da mesame magaliTSi damxmarem yvelaferi gaakeTa, rac 
masze iyo damokidebuli da elodeba Sedegis dadgomas, xolo 
meore magaliTSi, damxmare sTavazobs amsrulebels iaraRs an 
aZlevs rCeva-darigebas, magram es ukanaskneli uars ambobs mis 
miRebaze. maSasadame, meore magaliTSi damxmares jer kidev ar 
gaukeTebia yvelaferi. 

rac Seexeba uSedego organizebas, es sakiTxic naTlad ar 
aris mowesrigebuli sisxlis samarTlis kodeqsis 25-e muxlSi. im 
SemTxvevaSi, rodesac organizatori imavdroulad wamqezebelia, 
maSin problemac ar dgas, magram, Tu wamqezeblis mier 
amsrulebelis dayoliebamde organizatorma moawyo danaSaulis 
organizeba da amis Semdeg, potenciurma amsrulebelma Tanxmoba ar 
misca wamqezebels, maSin rogor unda gadawydes organizatoris 
pasuxismgeblobis sakiTxi? amis Sesaxeb sisxlis samarTlis 



 68 

literaturaSi miTiTebulia, rom ,,danaSaulis uSedego organizeba 
zogjer damTavrebuli danaSaulia, magaliTad, banditizmis dros 
(ssk-is 224-e muxli). igi imavdroulad warmoadgens im danaSaulis 
(magaliTad, mkvlelobis) momzadebas, romlis Casadenadac Seiqmna 
organizebuli jgufi.”191 maSasadame, uSedego organizeba unda 
daisajos, rogorc damTavrebuli danaSauli, magram yovelTvis 
sakiTxi ase ver gadawydeba, radgan Tavad sisxlis samarTlis 
kodeqsis kerZo nawili ar iZleva amis saSualebas. maSasadame, 
kerZo nawilSi nebismieri danaSaulis organizeba ar isjeba. 
amdenad, SesaZlebelia, rom uSedego organizebis dros 
danaSaulis organizators sisxlissamarTlebrivi pasuxismgebloba 
ar daekisros. 

aqedan gamomdinare, SeiZleba iTqvas, rom uSedego 
daxmarebis da uSedego organizebis problemis sworad gadawyveta 
damokidebulia konkretul viTarebaze da mas didi praqtikuli 
daniSnulebac gaaCnia. amasTan, Zalzed mniSvnelovania am kuTxiT 
kanonmdeblobis mowesrigeba. 

garda amisa, xazi unda gaesvas kidev erT sakiTxs. saqme 
imaSia, rom klasikur deliqtebSi, rodesac Tanamonawile 
asrulebs Tavis funqcias da, amis miuxedavad, amsrulebeli ar 
axorcielebs ZiriTad qmedebas, maSin adgili aqvs uSedego 
Tanamonawileobas, romelic Tanamedrove sisxlis samarTlis 
mixedviT, danaSaulis momzadebad fasdeba. magram rogorc ki saqme 
,,specialur deliqtebs’’ Seexeba, problema maSinve iCens Tavs.  

rogorc cnobilia, aseT danaSaulebSi Tanamonawileoba 
SesaZlebelia. magaliTad, Tu moxele uars acxadebs qrTamis 
miRebaze, maSin wamqezebels sisxlissamarTlebrivi 
pasuxismgebloba daekisrebaT qrTamis aRebis momzadebisaTvis.192 
Tumca, ramdenad sworia qmedebis aseTnairad Sefaseba, Zalzed 
sadavoa. mizanSewonilia, aRiniSnos, rom sisxlissamarTlebrivi 
pasuxismgebloba mxolod maSin da mxolod im danaSaulis 
momzadebisaTvis SeiZleba daekisroT, romelsac obieqturad aqvs 
ganviTarebis unari. amitom qrTamis aRebis dros, rogorc ki 
amsrulebeli uars ganacxadebs qrTamis miRebaze, qmedeba maSinve 
dakargavs Semdgomi ganviTarebis unars, radgan misi Cadena Tavad 
wamqezebels an damxmares Tavisi ,,xeliT’’ ar SeuZlia. maSasadame, 
gamodis, rom aseT SemTxvevaSi TanamonawileTa qmedeba 
warmoadgens ara danaSaulis stadias, aramed igi TavisTavad 
obieqturad damTavrebuli dasjadi qmedebaa. xolo kvalifikaciis 
dros sasamarTlo sisxlis samarTlis kodeqsis erTi da igive 
normebs erTnairad iyenebs TanamonawileTa momzadebis im 
SemTxvevebisaTvis, romlebsac obieqturad damTavrebis tendecia 
axasiTebT da aseve im SemTxvevebisaTvisac, romlebsac aseTi unari 
ar gaaCniaT. es ganpirobebulia imiT, rom am ukanaskneli 
SemTxvevebis mosawesrigeblad sisxlis samarTlis kodeqsSi calke 
saTanado norma ar arsebobs. aqedan gamomdinare, SeiZleba daskvnis 

                                                 
191 turava (2013),Ggv. 341. 
192 analogiurad wyvets sakiTxs wereTeli (2007), gv. 84. 
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saxiT iTqvas, rom sasamarTlo pasuxismgeblobis sakiTxis 
gadawyvetis dros pirovnebis sawinaaRmdegod analogias mimarTavs, 
rac, ra Tqma unda, swori ar aris. am problemebisaTvis Tavi rom 
aeridebina, germaniis kanonmdebelma sisxlis samarTlis kodeqsSi 
30-e paragrafi SemoiRo. aRniSnuli paragrafi qvemoT iqneba 
ganxiluli.193 

analogiuri normis saqarTvelos sisxlis samarTlis 
kanonmdeblobaSi SemoReba ganpirobebulia kidev erTi SemTxveviT, 
romelsac, SesaZlebelia, adgili hqondes sasamarTlo praqtikaSi 
da romelsac Tanamedrove sisxlis samarTlis kanonmdebloba 
jerjerobiT ver umklavdeba. saqme exeba sakuTari xeliT Casaden 
gaufrTxileblobiT danaSaulebSi wamqezeblis mier amsruleblis 
SecdomaSi Seyvanis faqts, maSasadame, rodesac specialuri 
amsrulebli ,,brma iaraRad” gamoiyeneba danaSaulis CadenaSi. 
magaliTad, ssk-is 321-e muxlis me-2 nawili iTvaliswinebs 
saxelmwifo saidumloebis dacvis wesis darRvevas, romlis 
Sinaarsi mdgomareobs SemdegSi, rom, Tu specialurma pirma 
gaufrTxileblobiT daarRvia dadgenili wesi, ramac dokumentis 
an sagnis dakargva gamoiwvia da, Sesabamisad, amas mohyva mZime 
Sedegi, igi pasuxs agebs ssk-is 321-e muxlis me-2 nawiliT. magram 
Tu wamqezebelma specialuri piri ganzrax Seiyvana SecdomaSi im 
mizniT, rom momxdariyo dokumentis dakarga, rac, Tavis mxriv, 
mZime Sedegs uTuod gamoiwvevda (wamqezebels 
antisaxelmwifoebrivi motivi ar amoZravebda, aramed mas mxolod 
am dokumentis dakarga surda), maSin dadgeba wamqezeblis 
pasuxismgeblobis gadawyvetis sakiTxi, Tumca wamqezebeli am 
danaSaulis momzadebisaTvis ver agebs pasuxs, radgdan ssk-is 321-e 
muxlis subieqturi Semadgenloba iseTi specifikurobiT 
gamoirCeva, rom, SeuZlebelia, am konkretul SemTxvevaSi 
dasaxelebuli muxlis gamoyeneba, rac, Tavis mxriv, wamqezebels 
dausjels tovebs.194 

qmedebis danaSaulis momzadebad Sefasebis Semdeg, 
saqarTvelos sisxlis samarTlis kodeqsis 56-e muxlis farglebSi 
adgili aqvs momzadebisaTvis (mcdelobisaTvis) sasjelis 
daniSvnis sakiTxis gadaWras. saqarTvelos ssk-is 56-e muxlSi 
Tavmoyrilia dispoziciuri da imperatiuli saxis normebi. normis 
dispoziciuri xasiaTi kargad vlindeba ssk-is 56-e muxlis pirvel 
nawilSi, sadac kanonmdebeli normis Semfardebels 
momzadebisaTvis sasjelis daniSvnis dros raime SezRudvebs ar 
uwesebs da miuTiTebs imaze, rom sasjelis daniSvnisas 
mxedvelobaSi miiReba is garemoebani, romelTa gamo danaSauli 
bolomde ar iqna miyvanili.  

                                                 
193 germanul sisxlis samarTalSi danaSaulis momzadebis dasjadobis Sesaxeb, 
ixileT me-3 karis me-2 TavSi. 
194 sakuTari xeliT Casaden gaufrTxileblobiT danaSaulebSi wamqezeblis 
dasjadobis problema dayenebuli aqvs ebraliZes, ix. ebraliZe, wamqezebeli 
waqezebulis winaaRmdeg, krebulSi: sisxlis samarTlis kanonmdeblobis 
reformisa da Tanamedrove kriminologiis problemebi (2006), gv. 195. 
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2006 wlis 29 dekembris kanoniT saqarTvelos sisxlis 
samarTlis kodeqsSi Setanil cvlilebebamde sisxlis samarTlis 
kanonmdebloba iTvaliswinebda danaSaulis momzadebisaTvis 
(mcdelobisaTvis) sasjelis savaldebulo Semcirebas, magram 
dReisaTvis es wesi aRar moqmedebs.195 sasjelis savaldebulo 
Semcirebas196 safuZvlad edo is garemoeba, rom dawyebuli 
danaSaulebrivi saqmianoba, rac ufro Sors dgas Sedegisagan, miT 
ufro naklebad saSiSi danaSaulia. swored amitom, danaSaulis 
momzadebisaTvis daniSnuli sasjelis vada an zoma ar unda 
yofiliyo damTavrebuli danaSaulisaTvis gaTvaliswinebuli 
mkacri saxis sasjelis vadis an zomis naxevarze meti.197  

2006 wlis 29 dekembers saqarTvelos sisxlis samarTlis 
kodeqsis 56-e muxlSi ganxorcielebuli cvlilebebis Sesaxeb 
kritikuli mosazreba aris gamoTqmuli sixlis samarTlis 
literaturaSi. am Sexedulebis mixedviT, ssk-is 56-e muxlis 
pirvel nawilSi Camoyalibebuli zogadi xasiTis debuleba 
sasamarTlo praqtikas bevr problemebs Seuqmnis da igi 
araerTgvarovani gadawyvetilebebis miRebis safuZveli gaxdeba.198 

danaSaulis momzadebisaTvis sasjelis daniSvnis dros 
mxedvelobaSia misaRebi is faqti, rom, Tu danaSaulisaTvis 
pirobebis Seqmnis dros pirovnebam umecrebis an sxva pirovnuli 
naklis gamo gamoiyena iseTi saSualebebi, romlebsac ar SeuZlia 
obieqtur garesamyaroSi raime marTlsawinaaRmdego Sedegis 
gamowveva, piri saqarTvelos ssk-is me-20 muxlis mixedviT, 
sisxlissamarTlebrivi pasuxismgeblobisagan unda gaTavisufldes. 
kanonmdebeli aq absoluturad uvargisi saSualebebis gamoyenebis 
SemTxvevebze amaxvilebs yuradRebas.199 

aqedan gamomdinare, damnaSavis saqmianobis danaSaulis 
momzadebad Sesafaseblad sakmarisia SedarebiT vargisi pirobebis 
Seqmna SemdgomSi danaSaulis Semadgenlobis dasawyebad da, 
Sesabamisad, marTlsawinaaRmdego Sedegis gamosawvevad, magram, 
rogorc cnobilia, amis miuxedavad, damnaSavis saqmianoba 
sxvadasxva mizezebis gamo momzadebis stadias mainc ver scildeba. 
,,aseTi mizezebi SeiZleba mravalgvari iyos da moqmedebis an 
subieqtis... saSiSroebis ama Tu im xarisxze metyvelebdes. 
magaliTad, danaSaulis daumTavreblobis mizezi SeiZleba iyos 
damnaSavis gamoucdeloba, dazaralebulis an mesame pirTa 
winaaRmdegoba; Secdoma, romelic daSvebuli iyo damnaSavis mier 
danaSaulebrivi gegmis Sedgenis an Sesrulebis dros, obieqtis 
daculoba... da sxv.’’200 

                                                 
195 ix. turava (2013), gv. 362. 
196 sasjelis savaldebulo Semcirebas sabWoTa saqarTvelos sisxlis samarTlis 
kanonmdeblobac ar iTvaliswinebda, ix. saqarTvelos sisxlis samarTlis ko-
deqsis komentari (1976), gv. 121. 
197 ix. dvaliZe, zogadi nawili (2007), gv. 378-379. 
198 ix. dvaliZe, zogadi nawili (2007), gv. 379. 
199 ix. dvaliZe, zogadi nawili (2007), gv. 378.  
200 saqarTvelos sisxlis samarTlis kodeqsis komentari (1976), gv. 122. 
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saqarTvelos ssk-is 56-e muxlis pirvel nawilze dakvirveba 
aCvenebs, rom aq saubaria danaSaulis bolomde miuyvanlobis 
damnaSavis nebisagan damoukidebel mizezebze, amitom umjobesi 
iqneba, Tuki kanonmdebeli ssk-is 56-e muxlis pirvel nawilSi ,,ar’’ 
nacvlad gamoiyenebs ,,ver’’ nawilaks, romelic ufro zustad 
gamoxatavs kanonmdeblis nebas da, Sesabamisad, normis 
teleologiur da gramatikul axsna-ganmartebas erTmaneTTan 
TanxvedraSi moiyvans. 

rac Seexeba normis imperatiulobas, es kargad Cans ssk-is 
56-e muxlis me-4 nawilSi, sadac kanonmdebeli normis 
Semfardebels pirdapir avaldebulebs, rom momzadebis 
(mcdelobis) dros samarTalSemfardebels ufleba ara aqvs 
sasjelis umaRlesi zomad uvado Tavisuflebis aRkveTa 
gamoiyenos. 

danaSaulis momzadebis dasjadobis sakiTxis gadawyvetis 
dros mxedvelobaSi miiReba saqarTvelos ssk-is 53-e muxlis me-3 
nawili, romelSic saubaria sasjelis daniSvnis dros 
Semamsubuqebel da damamZimebel garemoebebze. dasaxelebuli 
muxli, SeiZleba iTqvas, rom zogadi xasiaTis normis Semcvelia, 
maSin, rodesac ssk-is 56-e muxlis 1-li nawili specialurad 
momzadebis (mcdelobis) dasjadobis sakiTxis gadasaWrelad aris 
Seqmnili. maSasadame, mocemul SemTxvevaSi, saqarTvelos ssk-is   
me-16 muxlis me-2 nawilis Sinaarsze dayrdnobiT, adgili aqvs 
zogadi da specialuri normebis konkurencias, ra drosac 
specialur normas eniWeba upiratesoba, am SemTxvevaSi ssk-is 56-e 
muxls.201 

sisxlis samarTlis kanonmdeblobaSi aris iseTi zogadi 
xasiTis normebi, romlebic kanonierebis da sxva principebze 
dayrdnobiT gamoiyeneba daumTavrebeli danaSaulis, kerZod, ki 
danaSaulis momzadebis dasjadobis sakiTxis sworad 
gadasaWrelad. magaliTad, saqarTvelos ssk-is me-7 muxlis me-2 
nawilSi saubaria sisxlissamarTlebrivi pasuxismgeblobis 
gamoyenebis mizanSeuwonelobaze im SemTxvevaSi, rodesac qmedeba, 
marTalia, formalurad Seicavs romelime danaSaulebrivi qmedebis 
niSnebs, magram mcire mniSvnelobis gamo ar Seuqmnia iseTi 
safrTxe, romelic aucilebels gaxdida misi Camdenis mimarT 
pasuxismgeblobis gamoyenebas.202 aseve, saqarTvelos ssk-is me-3 
muxli, romelic sagarantio funqciis matarebelia da romelSic 
saubaria sisxlis samarTli kanonis ukuZalaze, exeba ara marto 
damTavrebuli danaSaulis, aramed daumTavrebeli danaSaulis 
SemTxvevebs, kerZod, saqarTvelos ssk-is me-3 muxlis mixedviT, 
mxolod im kanons eniWeba ukuZala, romelic amsubuqebs, an auqmebs 
sisxlissamarTlebriv pasuxismgeblobas.203 

momzadebis dasjadobis mesame sakanonmdeblo xerxi 
gulisxmobs iseT SemTxvevebs, rodesac kanonmdebeli, sisxlis 

                                                 
201 normaTa konkurenciis Sesaxeb ix. naWyebia (2010), gv. 244. 
202 ix. gvenetaZe, zogadi nawili (2007), gv. 380-381. 
203 am sakiTxze dawvrilebiT ix. xaranauli, ,,marTlmsajuleba da kanoni‘‘, №1 
(2008) gv. 50. 
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samarTlis kodeqsis kerZo nawilSi iTvaliswinebs iseT 
Semadgenlobebs, romlebic didi safrTxis Semcvelobis gamo, 
damoukidebel, damTavrebul danaSaulad iTvleba. aseTia, 
magaliTad, saqarTvelos ssk-is 404-e muxli, romelic miuTiTebs 
agresiuli omis momzadebaze an warmoebaze. am muxlis pirveli 
nawili awesebs sisxlissamarTlebriv pasuxismgeblobas agresiuli 
omis dagegmvis an momzadebisaTvis, xolo meore nawili – 
agresiuli omis gaCaRebisaTvis an warmoebisaTvis.  

meoTxe sakanonmdeblo xerxi moicavs iseT SemTxvevebs, 
rodesac momzadebis dasjadoba xorcieldeba ara pirveli, meore 
an mesame xerxze dayrdnobiT, aramed sisxlis samarTlis kodeqsis 
kerZo nawilSi gaTvaliswinebuli Semadgenloba miuTiTebs 
romelime muxlis momzadebaze. aseT muxls warmoadgens ssk-is  
405-e muxli, romelic iTvaliswinebs sisxlissamarTlebriv 
pasuxismgeblobas agresiuli omis gaCaRebisaken mowodebisaTvis da 
miuTiTebs imaze, rom, Tu vinme sajarod mouwodebs ssk-is 404-e 
muxlis me-2 nawiliT gaTvaliswinebuli danaSaulis Cadenisaken, 
daisjeba damTavrebuli danaSaulis ganxorcielebisaTvis. 

momzadebis dasjadobis mexuTe sakanonmdeblo xerxi 
gulisxmobs iseT Semadgenlobebs, romlebic faqtobrivad 
warmoadgenen sxva danaSaulis momzadebas, magram damTavrebulia 
mometebuli saSiSroebis gamo. amis magaliTia sisxlis samarTlis 
kodeqsis 224-e muxli, romelic iTvaliswinebs pasuxismgeblobas 
banditizmisaTvis. 

 

§4. danaSaulis momzadebis dasjadobis problematuri 
SemTxvevebi 

 
saqarTvelos sisxlis samarTlis kodeqsis me-18 muxli, 

rogorc ukve aRiniSna, miuTiTebs imaze, rom danaSaulis momzadeba 
SesaZlebelia mxolod ganzrax danaSaulebSi, magram es imas ar 
niSnavs, rom nebismieri saxis ganzraxi danaSaulis momzadeba aris 
SesaZlebeli, aramed arsebobs gamonaklisebic, romlis mixedviT, 
zogierTi danaSaulebrivi qmedebis dros SeuZlebelia momzadeba 
danaSaulis subieqturi da obieqturi Semadgenlobis 
Taviseburebebis gamo. 

danaSaulis momzadeba, gansxvavebiT danaSaulis 
mcdelobisagan, SeuZlebelia aseve afeqtSi Cadenil danaSaulebSi. 
magaliTad, afeqtSi Cadenil ganzraxi mkvlelobisaTvis (ssk-is  
111-e muxli) mosamzadebeli stadia ar aris damaxasiaTebeli, 
radgan ganzraxva afeqtis dros uecrad aRmocendeba da maSinve 
xorcieldeba.204 

danaSaulis momzadebis dasabuTeba problematuria 
danaSaulis Semadgenlobis obieqturi Taviseburebis gamo. 
gansakuTrebiT es exeba e. w. wminda umoqmedobis deliqtebs, sadac 
Tavad qmedeba isjeba da mavne Sedegis gamowveva qmedebis 

                                                 
204 ix. gamyreliZe (2002), gv. 67. 
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damTavrebulad SefasebisaTvis saWiro ar aris. magaliTad, 
gadasaxadisagan Tavis arideba,205 gaTvaliswinebulia sisxlis 
samarTlis kodeqsis 218-e muxliT da igi damTavrebulia im 
momentidan, rodesac subieqti gadasaxdel Tanxas ar gadaixdis 
daTqmul vadaSi da sagadasaxado ganakveTis odenobiT.206 

sabWoTa sisxlis samarTlis mecnierebaSi am sakiTxze 
erTiani pozicia arsebobda. mecnierebi Tvlidnen, rom danaSaulis 
momzadeba SesaZlebeli iyo wminda umoqmedobis deliqtebSi, 
radgan miaCndaT, rom yvela ganzraxi danaSauli, yovelgari 
gamonaklisis gareSe, gaivlis momzadebis da mcdelobis stadias,207 
amis sailustraciod maT moaqvT iseTi SemTxveva, rodesac mowme 
miemgzavreba sxva adgilas im mizniT, rom SemdgomSi misi 
gamocxadeba sasamarTloSi SeuZlebeli gaxdes.208 

gabatonebuli Sexeduleba uaryofiTad wyvetda sakiTxs 
momzadebis SesaZleblobis Sesaxeb e. w. formaluri saxis 
danaSaulebSi. mecnierTa aseTi poziciis Camoyalibeba ganapiroba 
zogierTi danaSaulis Semadgenlobis struqturam da maTi 
damTavrebis sakiTxma. magaliTad, sisxlis samarTlis kodeqsSi 
zogierTi danaSaulis damTavreba damokidebulia pirvelive 
danaSaulebrivi aqtis ganxorcielebaze da, Sesabamisad, manamde an 
Semdgom arsebuli faqtobrivi garemoebebi kvalifikaciisaTvis 
irelevanturia.209 

dasaxelebuli pozicia saeWod unda CaiTvalos, vinaidan ar 
SeiZleba yvela formalur danaSaulSi momzadebis uaryofa. 
sisxlis samarTlis kodeqsSi e. w. formaluri saxis danaSaulebSi 
SesaZlebelia mcdeloba nawilobriv gamoiricxos, magram zogierT 
formalur danaSaulSi momzadeba savsebiT SesaZlebelia. 
magaliTad, saqarTvelos sisxlis samarTlis kodeqsis 234-e 
muxliT gaTvaliswinebul danaSaulSi, romelic gulisxmobs 
saqarTvelos teritoriaze radiaqtiuri, toqsikuri samrewvelo an 
sayofacxovrebo narCenis tranzits an imports saqarTveloSi am 
nivTierebis utilizaciis, gauvneblebis, gadamuSavebis da sxva 
mizniT da romelic miCneulia formalur danaSaulad, kerZod, 
abstraqtuli safrTxis deliqtad,210 Teoriulad savsebiT 
dasaSvebia momzadebis stadia. maSasadame, Tu ucxo qveynis 
moqalaqe farulad awarmoebs molaparakebas saqarTvelos 
moqalaqesTan radiaqtiuri nivTierebis importze da rig 
qmedebasac axorcielebs SemdgomSi am nivTierebis saqarTveloSi 
gadamuSavebis mizniT, ratom ar SeiZleba maTi qmedebebi 
sasamarTlom ssk-is 234-e muxlis safuZvelze danaSaulis 
momzadebad Seafasos. amasTan, aRniSnuli norma mZime kategoriis 
danaSauls miekuTvneba, riTac misi dasjadoba praqtikulad ar 
gamoiricxeba. 

                                                 
205 ix. wereTeli (1961), gv. 184. 
206 ix. mamulaSvili, kerZo nawili, tomi I (2011), gv. 504. 
207 ix. Кузнецова (1958), gv. 122-123. 
208 ix. wereTeli (1961), gv. 186-187. 
209 ix. wereTeli (1961), gv. 190. 
210 ix. Todua, kerZo nawili, tomi I (2011), gv. 584. 



 74 

garda amisa, rogorc zemoT damTavrebul danaSaulze 
msjelobisas ukve aRiniSna, formalur danaSaulebs SeiZleba 
miekuTvnos e. w. konkretuli safrTxis Semqneli deliqtebi, 
magaliTad, yaCaRoba (ssk-is 179-e muxli), banditizmi (ssk-is 224-e 
muxli), teroristuli aqti (ssk-is 323-e muxli), sicocxlisaTvis 
saSiS mdgomareobaSi Cayeneba (ssk-is 127-e muxli) da  a. S. 

vinaidan danaSaulis momzadebas da safrTxis Semqmnel 
deliqtebs Soris garkveuli msgavsebebi arsebobs, saxeldobr, 
orive SemTxvevaSi qmedebebi, romlebic mimarTulia samarTliT 
daculi obieqtis dazianebisaken, ver aRwevs sasurvel Sedegs, 
amitom sisxlis samarTlis literaturaSi wamoiWra sakiTxi 
safrTxis Semqmnel deliqtebSi momzadebis SesaZleblobis Sesaxeb. 
gabatonebuli Sexeduleba am sakiTxs dadebiTad wyvets da ambobs, 
rom safrTxis Semqneli deliqtebis dros danaSaulis momzadeba 
savsebiT SesaZlebelia, Tumca aseTi saxis deliqtebSi danaSaulis 
momzadebis dasjadoba mizanSewonilad ar miiCneva.211  

marTlac, sadavo ar unda iyos is, rom zemoT CamoTvlili 
danaSaulebidan momzadeba uproblemod sabuTdeba yaCaRobis, 
banditizmis da teroristuli aqtis dros,212 miTumetes, rom ssk-is 
323-e muxlis SeniSvna, sadac saubaria damnaSavis 
sisxlissamarTlebrivi pasuxismgeblobisagan gaTavisuflebaze 
nebayoflobiTi xelis aRebis gamo, pirdapir miuTiTebs 
teroristuli aqtis dros momzadebis SesaZleblobaze. magram 
sicocxlisaTvis saSiS mdgomareobaSi Cayenebis, rogorc 
konkretuli safrTxis Semqneli deliqtis momzadeba, ra Tqma unda, 
Zalzed saeWvoa. 

im SemTxvevaSi, Tu gaziarebuli iqneba mecnierebis 
mosazreba imis Sesaxeb, rom banditizmi, rogorc danaSaulis 
momzadeba kanonmdebelma mometebuli saSiSroebis gamo 
damoukidebel danaSaulad gamoacxada ,,delictum sui generis’’,213 maSin 
gamodis, rom Teoriulad dasaSvebia banditizmis momzadeba, 
maSasadame, momzadebis momzadeba. amis sailustraciod sisxlis 
samarTlis literaturaSi moyvanilia banditizmis momzadebis 
magaliTi, rodesac adgili aqvs bandis organizebis 
mizanmiuRwevel cdas.214 Tumca, kriminalistTa nawils miaCnia, rom 
SeuZlebelia banditizmis momzadeba ,,radgan mis SemadgenlobaSi 
asaxul sxva danaSaulTa mosamzadebeli qmedebebi ukve 
damTavrebuli danaSaulis Semadgenlobas Seicavs. Tu 
ganxorcielda banditizmis SemadgenlobaSi mocemuli erT-erTi 
moqmedeba, adgili eqneba ara banditizmis SemadgenlobaSi Semaval 
moqmedebas, aramed romelime sxva danaSaulis momzadebas, radgan 
banditizmi, rogorc aseTi, damnaSaveTa saboloo mizani ar aris. 
magaliTad, Tuki Seiqmneba myari banda, ramdenime yaCaRobis 

                                                 
211 ix. wereTeli (2006), gv. 219-220. 
212 amave poziciaze dgas wereTeli, ix. wereTeli (1961), gv. 192. 
213 am azrs aviTarebs gamyreliZe (2008), gv. 157-158. 
214 ix. wereTeli (1961), gv. 192. 
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gansaxorcieleblad, romelsac iaraRi jer ar SeuZenia, qmedeba 
unda dakvalificirdes yaCaRobis momzadebad.’’215 

sisxlis samarTlis literaturaSi gamoTqmulia azri imis 
Sesaxeb, rom materialuri saxis danaSaulebidan danaSaulis 
momzadebis dasjadoba SeuZlebelia e. w. mZime SedegiT 
kvalificirebul deliqtebSi, sadac damnaSavis ganzraxva ZiriTad 
qmedebas moicavs, xolo mZime Sedegisadmi damnaSaves gaaCnia 
gaufrTxileblobiTi damokidebuleba. aseT danaSauls miekuTvneba, 
magaliTad, janmrTelobis dazianeba, rasac Sedegad mohyva 
adamianis sikvdili.216 Tumca SesaZlebelia iseTi SemTxvevis 
motana, romelic aRniSnul azrs gaabaTilebs. magaliTad, a.-m 
mezoblis janmrTelobis dasazianeblad SeiZina asafeTqebeli 
mowyobiloba, magram, vidre a. am ukanasknels mezoblis saxlis 
karebTan daamontaJebda, mowyobiloba afeTqda, rasac SemTxveviT 
a.-s mezoblis sicocxle Seewira. 

ismis SekiTxva, rogor unda Sefasdes a.-s qmedeba? Tu a.-s 
qmedebis kvalifikacias zemoT dasaxelebuli Sexeduleba daedo 
safuZvlad, maSin a. unda daisajos danaSaulTa erTobliobiT  
ssk-is 18, 117-e da 116-e muxlebis safuZvelze. xolo, im SemTxvevaSi, 
Tu ar iqneba gaziarebuli dasaxelebuli pozicia, maSin a.-s 
qmedebis kvalifikacia unda moxdes ssk-is 18, 117-e muxlis me-8 
nawilis safuZvelze. es ukanaskneli ufro swor kvalifikaciad 
unda CaiTvalos. 

danaSaulis momzadeba SeuZlebelia aseve maSin, rodesac 
qmedebis dasjadoba garkveuli Sedegis dadgomazea damokidebuli. 
magaliTad, saqarTvelos sisxlis samarTlis kodeqsis 142-e muxli, 
romlis mixedviT, adamianis Tanasworuflebianobis darRveva 
mxolod maSin iwvevs sisxlissamarTlebriv pasuxismgeblobas, 
rodesac qmedeba arsebiTad xelyofs adamianis uflebebs.217 amave 
jgufSi Sedis ssk-is 113-e da 114-e muxlebi, romlebic 
iTvaliswinebs pasuxismgeblobas ganzrax mkvlelobisaTvis 
aucililebeli mogeriebis farglebis gadacilebisa da damnaSavis 
SepyrobisaTvis aucilebeli zomis gadacilebis gamo. 

 

$5. danaSaulis momzadebis dasjadobis mizanSewonilobis 
Sesaxeb gamoTqmuli Sexedulebebi 

 
danaSaulis momzadebis dasjadobis aRiareba sabWoTa 

saqarTvelos sisxlis samarTlis kanonmdeblobaSi gamarTlebuli 
iyo sasjelis zogadi da specialuri prevenciis TvalsazrisiT.218 
miuxedavad amisa, danaSaulis momzadeba sabWoTa sisxlis 
samarTlis sasamarTlo praqtikaSi, rogorc wesi, ar isjeboda,219 

                                                 
215 dvaliZe, zogadi nawili (2007), gv. 172. 
216 ix. wereTeli (1961), gv. 191. 
217 ix. dvaliZe, zogadi nawili (2007), gv. 173. 
218 ix. wereTeli (1961), gv. 75. 
219 ix. wereTeli (1961), gv. 53. 
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gamonaklisi SemTxvevebis garda,220 rodesac mosamzadebeli qmedeba 
mcdelobasTan idga axlos.221  

amasTan, zogierT sabWoTa mecniers miaCnda, rom danaSaulis 
momzadebis dasjadobiT Tavidan aicilebdnen momzadebis da 
mcdelobis gamijvnis problemas.222 

sabWoTa saqarTvelos sisxlis samarTlis mecnierebaSi 
mecnierebma223 wamowies sakiTxi danaSaulis momzadebis dasjadobis 
mizanSeuwonelobis Sesaxeb. amis argumentad isini sxvadasxva 
faqtorze miuTiTebdnen: 

pirvel faqtorad isini sazogadoebrivad saSiSi Sedegis 
miRwevis Zalzed dabali albaTobis xarisxs asaxelebdnen, riTac 
SeuZlebelia samarTlebrivi sikeTisaTvis realuri safrTxis 
Seqmna. iaraRis an saSualebis SeZena jer kidev ar niSnavs realur 
da uSualo safrTxes samarTlebrivi sikeTisaTvis. 

meore faqtorad, isini Tvlidnen sakmaod did manZils, 
romelic mosamzadebel qmedebas da danaSaulebriv Sedegs Soris 
arsebobs da es manZili xelisSemSleli garemoebebis aRmocenebis 
did albaTobas qmnis. 

mesame faqtorad dasaxelebuli iyo, sisxlis samarTlis 
politikis TvalsazrisiT, danaSaulis momzadebis dasjadobis 
miuRebloba. 

meoTxe faqtorSi isini gulisxmobdnen danaSaulis 
momzadebis dros ganzraxvis arakonkretizirebul da arasrul 
xasiaTs, maSasadame, danaSaulis momzadebis dros ganzraxva 
srulyofilad Camoyalibebuli ar aris. maSasadame, ganzraxva 
danaSaulis momzadebis dros jer kidev ar atarebs 
marTlwesrigisaTvis safrTxis Semcvel xasiaTs da is, jer kidev, 
socialurad tolerirebadi adamianis saqmianobaSi subieqturi 
sferos Semadgenelia. 

mexuTe faqtorSi mecnierebi moiazrebdnen imas, rom 
danaSaulis momzadebis dasjadoba damnaSaves arTmevs 
nebayoflobiT xelis aRebis SesaZleblobas, romliTac damnaSaves 
ufleba aqvs isargeblos danaSaulebrivi saqmianobis mTels 
manZilze. 

meeqvse faqtori amtkicebs, rom momzadebis dasjadoba 
praqtikaSic did siZneleebs qmnis. 

meSvide faqtorad isini miuTiTeben, rom danaSaulis 
momzadeba sakmaod farTo da gaurkvevel xasiaTs atarebs da 
xSirad rTuldeba misi aradanaSaulebrivi qmedebebisagan 
gamijvna.224 

aqedan gamomdinare, SesaZlebelia, aseTi daskvnis gakeTeba, 
danaSaulis momzadeba Zalian abstraqtuli (gansakuTrebuli 
ganusazRvreli) cnebaa da, Sesabamisad, ar xasiaTdeba sizustiT. 

                                                 
220 ix. wereTeli (1961), gv. 87. 
221 ix. mWedliSvili-hedrixi (2011), gv. 27. 
222 ix. wereTeli (1961), gv. 95. 
223 ix.: wereTeli, mayaSvili, ,,sabWoTa samarTali“, №1 (1957), gv. 47; wereTeli, 
,,Соцялистическая законость”, #12 (1954), gv. 10-14. 
224 ix. wereTeli (1961), gv. 89-93. 



 77 

magaliTad, Tu ki pirovnebas ganzraxuli aqvs mezoblis mokvla, 
pirvel rigSi, man SeiZleba iaraRi SeiZinos, Semdgom 
daaTvalieros is adgili, sadac gadawyvetili aqvs mkvlelobis 
Cadena, amis Semdeg, SesaZlebelia, moawyos samalavi, saidanac 
msxverpls Tavs unda daesxas, dabolos, SeiaraRebuli mivides im 
adgilze, sadac msxverplma unda gamoiaros. iaraRis SeZena 
pirveli safexuria, xolo samalavTan SeiaraRebuli misvla - 
bolo safexuria. orive maTgani momzadebis farglebSia moqceuli 
da TiToeuli momzadebad fasdeba. Tumca, TiToeuli safexuri 
Tavisi intensivobiT erTnairi ar aris da amitom saWiroa maT 
mimarT diferencirebuli midgoma, gansakuTrebiT maSin, rodesac 
momzadebis stadiaze safrTxis (abstraqtuli) arseboba 
dasturdeba. imisaTvis, raTa qmedeba danaSaulis momzadebad 
Sefasdes, aucilebelia safrTxes umniSvnelo xasiaTi ar hqondes, 
winaaRmdeg SemTxvevaSi igi dasjadobis Rirsi ver gaxdeba. ganzrax 
mkvlelobis Casadenad iaraRis SeZena, ra Tqma unda, ar aris iseTi 
intensivobis, rogorc es aris SemTxvevis adgilze ukve 
SeiaraRebuli misvlis dros. magram ssk-is me-18 muxli pirobebis 
diferenciacias ar axdens da samarTalSemfardebels aniWebs 
diskreciul uflebas Tavad gadawyvitos, Tu romeli piroba 
SeiZleba CaiTvalos sisxlissamarTlebrivi pasuxismgeblobis 
damafuZnebel garemoebad. Tumca samarTalSemfardeblisaTvis 
aseTi uflebis miniWeba dasaSvebia mxolod pirovnebis 
sasargeblod sakiTxis gadawyvetis SemTxvevaSi. amitom 
kanonmdebeli sakmaod mozomili da frTxili unda iyos 
diskreciis uflebis miniWebis sakiTxSi. 

maSasadame, danaSaulis generaluri momzadebis dasjadobis 
SemoRebiT kanonmdebelma qmedebis gansazRvrulobis momenti 
samarTalSemfardebelze gadaitana, riTac pirovnebis 
sawinaaRmdegod sisxlis samarTlis represiis gamoyenebis safrTxe 
Seqmna. 

sabWoTa saqarTvelos sisxlis samarTalSi kategoriuli 
pozicia danaSaulis momzadebis mizanSeuwonelobis Sesaxeb, 
Tanamedrove qarTuli sisxlis samarTlis dogmatikaSic 
ganviTarda. amas adasturebs is faqti, rom moqmed sisxlis 
samarTlis kodeqsis proeqtze momuSave qvekomisiaSi msjelobdnen 
imis Sesaxeb, ramdenad mizanSewonili iyo sisxlis samarTlis 
zogad nawilSi danaSaulis generaluri momzadebis dasjadobis 
gaTvaliswineba.225 winaaRmdegobis miuxedavad, sisxlis samarTlis 
kodeqsis zogad nawilSi, Tavdapirvelad SenarCunda generaluri 
momzadebis dasjadobis principi, magram mxolod gansakuTrebiT 
mZime kategoriis danaSaulebisaTvis. 

generaluri momzadebis dasjadobis sakiTxebze Tanamedrove 
mecnierTa msjelobidan ikveTeba sami gansxvavebuli pozicia:  

pirveli pozicia mihyveba sisxlis samarTlis 
kanonmdeblobaSi aRiarebul princips da momzadebis dasjadobas 

                                                 
225 ix. gamyreliZe (2008), gv. 157. 
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eWqveS ar ayenebs, radgan momzadebis dasjadobis gauqmeba, maTi 
azriT, problemebs Seqmnis TanamonawileTa dasjadobis nawilSi.226  

meore pozicias miaCnia, rom danaSaulis Semadgenlobis 
konstruqciebis gaTvaliswinebiT, momzadebis dasjadobis sakiTxis 
garkveva rig sirTules Seqmnis. amasTan, isini Tvlian, rom 
praqtikuli TvalsazrisiT, sasurveli iqneba, Tuki 
sisxlissamarTlebrivi pasuxismgebloba mxolod adamianis 
winaaRmdeg mimarTuli danaSaulis momzadebisaTvis iqneba 
gaTvaliswinebuli. maSasadame, meore pozicia danaSaulis 
momzadebis srul gauqmebas ar emxroba, aramed mas Sualeduri 
pozicia ukavia da danaSaulis momzadebis dasjadobis SezRudvas 
uWers mxars.227 amave poziciis Tanaxmad, qmedeba mxolod maSin 
unda CaiTvalos danaSaulis momzadebad, rodesac igi aRar aris 
socialurad adekvaturi.228 

mesame pozicia sisxlis samarTlis zogad nawilSi 
danaSaulis momzadebisaTvis sisxlissamarTlebrivi 
pasuxismgeblobis dawesebas ar iziarebs, radgan miaCnia, rom igi 
ewinaaRmdegeba danaSaulze nebayoflobiTi xelis aRebisaTvis 
sisxlissamarTlebrivi pasuxismgeblobisagan gaTavisuflebis 
princips. amasTan, es pozicia miuTiTebs imazec, rom danaSaulis 
momzadebis dros danaSaulis obieqturi Semadgenlobis 
ganxorcieleba jer kidev ar dawyebula.229 dasaxelebuli pozicia 
danaSaulis momzadebis dasjadobis mizanSeuwonelobis sakiTxs 
gansakuTrebiT eventualuri ganzraxvis dros ayenebs.230 

zemoT Camoyalibebuli Sexedulebebidan pirveli mosazreba 
myar argumentacias iZleva im mosalodneli sakanonmdeblo 
xarvezis warmoSobis Taobaze, romelic SeiZleba gaCndes 
generaluri momzadebis dasjadobis gauqmebis Sedegad. Tumca, meti 
sizustisaTvis unda aRiniSnos, rom ssk-is me-18 muxlis amoRebas 
aucilebelia sisxlis samarTlis kodeqsSi mohyves axali normis 
SemoReba, romelic Tanamonawileobis mcdelobis dasjadobis 
sakiTxebs calke moawesrigebs. 

rac Seexeba meore pozicias, igi aseve nawilobriv emxroba 
momzadebis dasjadobis gadatanas sisxlis samarTlis kodeqsis 
kerZo nawilSi, Tumca igi ar iziarebs sisxlis samarTlis 
kodeqsis zogad nawilSi generaluri momzadebis dasjadobis 
srul gauqmebas. meore poziciasTan dakavSirebiT, aseve unda 
aRiniSnos is faqti, rom socialurad araadekvaturobis 
kriteriumis gamoyeneba mosamzadebeli qmedebebis dasjadobis 
safuZvlad, dogmaturad ar aris swori, radgan sisxlis 
samarTlis mecnierebaSi aRiarebulia, rom qmedebebi, romlebic 
socialuri marTlwesrigis farglebSi aris moTavsebuli, 

                                                 
226 ix. dvaliZe, zogadi nawili (2007), gv. 156. 
227 ix.: gamyreliZe (2008), gv. 158-159; sulaqveliZe (1992), gv. 162-163; mWedliSvili-
hedrixi (2011), gv. 29-30. 
228 ix. mWedliSvili-hedrixi, sisxlis samarTlis samecniero krebuli I, red.,     
m. turava (2013), gv. 98. 
229 ix. turava (2013),Ggv. 300-301. 
230 ix. turava (2011), gv. 307. 
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danaSaulis SemadgenlobaSi arasodes ar xvdeba. socialurad 
adekvaturia yvela saqmianoba, romelic istoriulad 
Camoyalibebul sazogadoebrivi cxovrebis socialur-eTikur 
wesrigSi hpovebs adgils. amdenad, Tu qmedebam socialurad 
adekvaturobis zRvars gadaabija, adgili aqvs ara danaSaulis 
momzadebas, aramed ukve danaSaulis Semadgenlobis 
ganxorcielebis dawyebas, maSasadame, danaSaulis mcdelobas.231  

dasabuTebis TvalsazrisiT, yuradRebas imsaxurebs mesame 
mosazreba, radgan sisxlis samarTlis zogad nawilSi generaluri 
momzadebis dasjadobis gauqmebis idea srulad iziarebs im 
principis suliskveTebas, rom ar unda SeizRudos damnaSavisaTvis 
danaSaulis bolomde miyvanaze nebayoflobiTi xelis aRebis 
ufleba. garda amisa, sisxlis samarTlis politikis mizans ar 
SeiZleba warmoadgendes eventualuri ganzraxviT danaSaulis 
momzadebis dasjadoba. 

garda amisa, sisxlis samarTlis praqtikam aseve naTlad 
aCvena, rom sasamarTloebis mier danaSaulis momzadebis 
dasjadobis TvalsazrisiT, TiTqmis nulis tolia, rac kidev 
erTxel xazs usvams generaluri momzadebis dasjadobis 
maregulirebeli zogadi normis (ssk-is me-18 muxli) arapraqtikul 
xasiaTze. 

aqedan gamomdinare, gasaziarebeli ar aris saqarTvelos 
sisxlis samarTlis kanonmdeblobiT aRiarebuli generaluri 
momzadebis dasjadobis modeli e. i. ,,farTo modeli”.  

sirTule, rasac momzadebis dasjadobis ,,farTo modeli” 
qmnis, aris is, rom dogmatur-sistemuri TvalsazrisiT, 
dauSvebelia danaSaulis momzadebaSi farTo gagebiT danaSaulis 
Semadgenlobis aRiareba. marTalia, sisxlis samarTalSi, rogorc 
normatiul mecnierebaSi xSirad aqvs adgili dualistur 
midgomebs da amisgan samarTali ar aris dazRveuli, Tumca, 
rodesac saubari Seexeba samarTlis ama Tu im dargis safuZvels, 
rogorc es sisxlis samarTalSia danaSaulis saxiT, ar SeiZleba 
mis mimarT arsebobdes dualisturi, farTo da viwro gageba, 
radgan amiT dairRveva logikuri kavSiri sisxlis samarTalsa da 
zogadad, samarTlis bunebas Soris. es imas niSnavs, rom zogadad 
samarTalSi, iseve rogorc sisxlis samarTalSi, arsebobs 
movlenebi da maT mxolod erTbunebianoba axasiaTebs. magaliTad, 
sisxlis samarTalSi danaSauli, rogorc absoluturi movlena, 
aris mxolod erTi da ganumeorebeli. amitom ar arsebobs 
sxvadasxva bunebis danaSauli. danaSauli SeiZleba sxvadasxva 
saxis da sxvadasxva kategoriis iyos,  magram danaSauli, rogorc 
erTi movlena, amiT ar icvleba. aqedan gamomdinare, danaSaulis 
niSnebi (elementebi) aseve erTi movlenis Semadgeneli nawilebia, 
romlebic simravleSi qmnis erT movlenas da TiToeul maTgans 
damoukideblad gaaCnia absoluturi xasiaTi da ar meordeba. asea 
danaSaulis Semadgenlobis SemTxvevaSic. 

 

                                                 
231 ix. Rey- Sanfiz (2006), gv. 99. 
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§6. Sejameba 

 
generaluri momzadebis dasjadobam (momzadebis 

dasjadobis farTo modelma) sisxlis samarTlis dogmatikaSi 
gamoavlina mTeli rigi problemebi da aseve gamoaCina misi 
dasjadobis arapraqtikuli xasiaTi. 

saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlSi 
Camoyalibebuli momzadebis cneba gamoxatuli sityvebiT 
,,pirobebis ganzrax Seqmna” ganusazRvrel (abstraqtul) xasiaTs 
atarebs, xolo gansakuTrebuli ganusazRvreloba (generaluri 
klauzura) mianiSnebs imaze, rom kanonmdebeli normaSemoqmedebiT 
funqcias gadascems samarTlis gamomyenebels da aRWuravs mas 
samarTalSemoqmedebis uflebamosilebiT, maSasadame, 
samarTalSemfardeblis xelSi gadadis jer kidev nedli masala, 
romelsac gadamuSaveba esaWiroeba, raTa misgan samarTali 
gamovides. amas ki samarTlis meTodebis Sesaxeb moZRvrebaSi 
xarvezad moixsenieben (,,intra legem”).232 

es ki sisxlis samarTlis kodeqsSi pirovnebis 
sawinaaRmdegod analogiis daSvebaze mianiSnebs, romelic, Tavis 
mxriv, arRvevs saqarTvelos konstituciis 42-e muxlis me-5 
nawiliT gaTvaliswinebul nullum crimen sine lege-s sayovelTaod 
aRiarebul princips. maSasadame, ssk-is me-18 muxli winaaRmdegobaSi 
modis saqarTvelos konstituciis 42-e muxlis moTxovnebTan. 

aqedan gamomdinare, sisxlis samarTalSi generaluri 
klauzurebis gamoyeneba rac SeiZleba unda Semcirdes. es moTxovna 
normis gansazRvrulobis momentidan gamomdinareobs. generaluri 
klauzurebis arseboba sisxlis samarTalSi politikuri 
instrumentalizirebis safrTxes qmnis da amiT xSirad 
samarTlebriv uSiSroebas ayenebs safrTxis qveS.233 

qarTvelma kanonmdebelma rac SeiZleba swrafad unda 
gadawyvitos es sakiTxi, danaSaulis generaluri momzadebis 
dasjadobis maregulirebeli normis sisxlis samarTlis 
kanonmdeblobidan amoRebis gziT.  

dasaxelebuli argumentis gaTvaliswinebiT, qarTul 
sisxlis samarTlis adreul da Tanamedrove dogamtikaSi 
Camoyalibebuli Sexedulebebi, generaluri momzadebis dasjadobis 
mizanSeuwonelobis Sesaxeb (wereTeli-turavas koncefcia), 
safuZvlad unda daedos qarTul sisxlis samarTlis 
kanonmdeblobaSi momzadebis dasjadobis ,,Sereuli modelis” 
SemoRebas.  

 
 
 

                                                 
232 ix. gvenetaZe, turava (2005),Ggv. 32-34. 
233 ix. gvenetaZe, turava (2005),Ggv. 35, 37. 
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Tavi II. danaSaulis momzadebis dasjadoba germanuli 
sisxlis samarTlis mixedviT 

§1. danaSaulis mozadebis dasjadobis Taviseburebani 

1. 1. danaSaulis momzadebis dausjelobis mizezebi 

germanul sisxlis samarTlis dogmatikaSi da sasamarTlo 
praqtikaSi aRiarebulia, rom danaSaulis momzadebis sakiTxi 
sisxlissamarTlebrivad irelevanturia,234 radgan danaSaulis 
Casadenad pirobebis Seqmna ar Seicavs iseT saSiSroebas, romelic 
aucilebels gaxdis misTvis sisxlissamarTlebrivi 
pasuxismgeblobis dawesebas.  

danaSaulis Semadgenlobebi germaniis sisxlis samarTlis 
kodeqsis kerZo nawilSi da damatebiT sisxlis samarTlis 
normebSi mxolod damTavrebuli danaSaulis an gadacdomis saxiT 
isjeba. germaniis sisxlis samarTlis kodeqsis 22-e paragrafi 
daumTavrebeli danaSaulis dasjadobas mxolod mcdelobis 
sazRvrebSi aRiarebs, amitom, mosamzadebeli qmedebebi ar 
ganixileba danaSaulis Semadgenlobis wevrebad da, Sesabamisad, 
ar isjeba. imisaTvis, rom mosamzadebelma qmedebebma Semdgomi 
gagrZeleba hpovos aseve aucilebelia damatebiT ,,axali nebis 
arseboba.’’235 mosamzadebeli moqmedebebis dros ganzraxva xSirad 
ganmtkicebuli ar aris236 da, Sesabamisad, danaSaulebrivi neba jer 
kidev sakmarisad ar vlindeba.237 

amis garda, mosamzadebeli qmedeba danaSaulis 
Semadgenlobis Sesrulebis procesisagan droSi da sivrceSia 
daSorebuli da, Sesabamisad, danaSaulis Semadgenlobis 
ganxorcieleba jer kidev ar aris axlos. mTavaria, rom qmedebas 
mcdelobis stadiisTvis jer ar miuRwevia, e. i. Sors ar wasula 
da, Sesabamisad, dausjeli sivrce jer kidev ar dautovebia.238 
magaliTad, Tanamedrove SexedulebiT, danaSaulis momzadebad 
fasdeba SemTxvevaTa Semdegi sami jgufi: 

 a) pirvel jgufs miekuTvneba danaSaulis iaraRis an 
saSualebis damzadeba, moZieba da floba. TavisTavad cxadia, rom 
iaraRis gakeTeba, gasaRebis aslis damzadeba da sawamlavis 
momzadeba mxolod mosamzadebeli qmedebebia. aseve, momzadebad 
iTvleba kontrabandis SemTxveva, rodesac pirovnebas surs 
avtomanqaniT saqonlis ukanono eqsporti. miznis misaRwevad igi 
miemarTeba sabaJo sazRvrisaken. amis miuxedavad, misi qmedeba 
dasjadad ar iTvleba, vidre igi sazRvars ar miaRwevs. maSasadame, 
mcdeloba iwyeba mxolod sabaJo sazRvris win.239 

                                                 
234 ix. Roxin, AT (2003), gv. 350. 
235 ix. Leipziger Kommentar (2007), gv. 1380. 
236 ix. Jescheck, Weigend, AT (1996), gv. 523 
237 ix. Fad (2005), gv. 28. 
238 ix. Leipziger Kommentar (2007), gv. 1380. 
239 ix.: Roxin, AT (2003), gv. 387-388; BGHSt 20, gv. 150. 
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b) meore jgufs Seadgens danaSaulis adgilis gamoZebna da 
iq SeumCnevlad yofna. danaSaulis adgilze yofna danaSaulis 
momzadebad iTvleba, vidre damnaSaves araferi ar dauwyia, 
maSasadame, vidre mas dazaralebulis sferoSi jer ar SeuRwevia. 
magaliTad, danaSaulis momzadebad ganixileba SemTxveva, rodesac 
yaCaRobis mizniT bankSi Sesul pirs jer kidev iaraRi ar amouRia 
da niRabi ar Camoufarebia saxeze. aseve, qurdobis momzadebad 
iTvleba SemTxveva, rodesac piri Zvirfaseulobis farulad 
dauflebis mizniT, rogorc dapatiJebuli stumari, ise Sedis sxvis 
saxlSi.  

g) dabolos, mesame jgufSi moiazreba danaSaulebrivi 
qmedebis Casadenad mosaxerxebeli viTarebis Seqmna (siZneleebis 
Tavidan acileba). magaliTad, rodesac jibis qurdi xalxiT savse 
metros vagonSi Sedis. aseve viTareba mosamzadebel etapze rCeba, 
vidre Semdgomi moqmedeba sxvis Tavisufal nebazea 
damokidebuli.240 magaliTad, germaniis federalurma sasamarTlom 
momzadebad Seafasa qmedeba, rodesac damnaSave sqesobrivi 
kavSiris damyarebis mizniT, arasrulwlovans mosaxerxebel 
adgilas Sexvda, raTa misgan sqesobrivi kavSiris damyarebis 
Tanxmoba mieRo. sakiTxis ase gadawyvetas germanul sisxlis 
samarTlis dogmatikaSi marTebulad miiCneven, radgan Tvlian, rom 
aseT SemTxvevaSi dazaralebulis dacvis sfero jer kidev 
xelSeuxebelia da qmedeba SesaZlebelia, Semdgom aRarc ki 
ganviTardes.241 

igive azrze dganan sxva germaneli mecnierebi. isini 
miuTiTeben, rom, Tu ki momzadeba gaigeba, rogorc qceva, romelic 
sakuTriv danaSaulis ganxorcielebas da, Sesabamisad, mcdelobas 
droSi da sivrceSi win uswrebs, maSin igi jer kidev ar 
warmoadgens danaSaulis dasjad stadias. magaliTad, damnaSavis 
mier pilpilis yidva, raTa man yaCaRobis Cadenis mizniT 
dazaralebuls saxeSi Seayaros igi, jer kidev ar niSnavs Zalis 
gamoyenebas.242 aseTi qmedebebi danaSaulis Casadenad mxolod 
xelsayrel winapirobebs qmnis, gansxvavebiT danaSaulis 
mcdelobisgan, rodesac samarTlebriv sikeTes uSualo safrTxe 
eqmneba.243 amdenad, zemoT CamoTvlili mosamzadebeli moqmedebebi 
samarTlebriv sikeTes, gamonaklis SemTxvevebSi, abstraqtul 
safrTxes uqmnis da amitom es faza, SesaZlebelia, mxolod 
policiis prevenciuli RonisZiebis gatarebisaTvis iyos 
gankuTvnili.244 

im SemTxvevaSi, Tuki aseTi qmedebebi mcdelobis stadias 
miaRweven, maSin dasjadobis sakiTxi germaniis ssk-is 23-e 
paragrafis farglebSi gadawydeba. amiT aSkaravdeba im amocanis 

                                                 
240 ix. Roxin, AT (2003), gv. 389-390. 
241 ix. Roxin, AT (2003), gv. 385-386. 
242 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 193. 
243 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 5. 
244 ix. Zaczyk (2010),  gv. 901. 
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sirTulec, romelic emsaxureba momzadebasa da mcdelobas Soris 
zusti zRvris gavlebas.245  

mosamzadebeli moqmedebebi umetesad dafarul xasiaTs 
atarebs da, rogorc wesi, marTlwesrigs an saerTod ar xelyofs, 
an umniSvnelod azianebs da, amitomac,246 garegnulad gamoxatuli 
mosamzadebeli qmedebebi umetesad Seesabameba socialur wesrigs 
(rogorc es pilpilis yidvis magaliTSi iyo).247 

mosamzadebel moqmedebas aklia is energia, romliTac 
,,sayovelTao marlTSegnebas’’ seriozulad daakninebs.248 
maSasadame, danaSaulis momzadebis dros jer kidev ar 
xorcieldeba iseTi umarTloba, romelic dasjas imsaxurebs. 
sisxlissamarTlebrivi umarTloba mxolod maSin aris saxeze, 
rodesac qmedeba samarTlebriv sikeTes daazianebs, an safrTxes 
Seuqmnis. es jer kidev romis sisxlis samarTalSi iyo aRiarebuli. 
amdenad, adreul periodSi mTeli mosamzadebeli qmedebebi 
mcdelobis dasjadobis etapze iyo gadatanili da ubralo neba 
sakmarisi ar iyo (maT Soris, nacional-socialistur sisxlis 
samarTalSi) danaSaulis Casadenad.249 magram, Tuki danaSaulis 
momzadebaSi iseTi qmedebebi moxvdeba, romelTac umarTlobis 
maRal xarisxs miaRwies da realuri safrTxe Seuqmnes 
sazogadoebriv marTlwesrigs, maSin maTi dasjadobis sakiTxi 
germaniis sisxlis samarTlis kodeqsis kerZo nawilis farglebSi 
wydeba.250 garda amisa, sisxlis samarTlis ,,Ultima-ratio’’ funqcia 
moiTxovs, rom sisxlis samarTalma danaSaulis wina etapze ufro 
TavSekavebulad imoqmdos.251 

maSasadame, mecnierebis SexedulebiT momzadebis etaps ar 
scildeba iseTi qmedebebi, romlebic danaSaulis ganxorcielebas 
mxolod SesaZlebels xdis an mxolod aadvilebs mas.252  

1. 2. danaSaulis momzadebis dasjadobis sagamonakliso 
SemTxvevebi 

germanul sisxlis samarTlSi, rogorc ukve iTqva, 
danaSaulis mosamzadebeli qmedebebi ZiriTadad 
sisxlissamarTlebrivad irelevanturia,253 Tumca kanonmdebelma 
momzadebis dausjelobis principi, upirveles yovlisa, sisxlis 
samarTlis politikaze dayrdnobiT daarRvia da, gamonaklis 
SemTxvevebSi, mosamzadebeli qmedebebisTvis sisxlis samarTlis 
pasuxismgebloba daawesa.254 

                                                 
245 ix. Leipziger Kommentar (2007), gv. 1380. 
246 ix. Roxin, JuS, #1 (1979), gv. 1. 
247 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 193. 
248 ix. Leipziger Kommentar (1985), gv. 7. 
249 ix. Fad (2005), gv. 42-43. 
250 ix. Dölling, Duttge, Rössner (2008), gv. 265. 
251 ix. Leipziger Kommentar (2007), gv. 1381. 
252 ix. Angerer (2004), gv. 22. 
253 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 5-6. 
254 ix. Leipziger Kommentar (2007), gv. 1381. 
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cnobilia gansakuTrebiT saSiSi mosamzadebeli qmedebebis 
dasjadobis sami gansxvavebuli SesaZlebloba:  

1) sakuTriv danaSaulis Semadgenlobebis gafarToeba,255 
romelic gulisxmobs imas, rom danaSaulis momzadebis dasjadoba 
sisxlis samarTlis kerZo nawilSi danaSaulis Semadgenlobis 
Seqmnis safuZvelze farTovdeba,256 2) mosamzadebeli qmedebebis 
damoukidebeli tipi - delictum sui generis, da 3) danaSaulis 
momzadebis dasjadoba Tanamonawileobis gansazRvrebis 
gafarToebis gziT.257  

1. 2. 1. danaSaulis momzadebis dasjadoba danaSaulis 
Semadgenlobis gafarToebis gziT 

germaneli kanonmdebeli mosamzadebeli stadiis danaSaulis 
Semadgenlobaze damokidebul gafarToebas mimarTavs adreul 
etapze samarTlebrivi sikeTis efeqturi dacvis mizniT,258 sxva 
SemTxvevaSi, aseTi qmedebis winaaRmdeg sasjeliT brZola uSedego 
iqneboda,259 Tumca aucilebelia, rom Tavad qceva, sul mcire, uxeS 
formebSi mainc unda gamoixatos da igi socialurad SeumCnevel 
saxes ar unda atarebdes.260 

am jgufis deliqtebs akuTvneben iseT Semadgenlobebs, 
rogoric aris magaliTad, saxelmwifos gadatrialebis momzadeba 
(ssk-is 83-e paragrafi), jaSuSoba (ssk-is 98-e paragrafi), 
Tavisuflebis ukanono aRkveTis momzadeba (ssk-is 234-e paragrafis 
,,a’’ punqtis  me-3 nawili),  sahaero da sazRvao transportze 
Tavdasxma (ssk-is 316-e paragrafis ,,c’’ punqtis me-4 nawili) da 
jaSuSoba sabotaJis mizniT (ssk-is 87-e paragrafi).261 

meti TvalsaCinoebisaTvis, mizanSewonilia, momzadebis 
dasjadobis am jgufSi Semavali zogierTi Semadgenlobis mokle 
analizi. magaliTad, rodesac saubaria, saxelmwifos 
gadatrialebis momzadebis dasjadobaze (ssk-is 83-e paragrafi), 
mxedvelobaSia misaRebi am qmedebisaTvis damaxasiaTebeli niSnebi, 
romlebic mas sxva Semadgenlobebisagan gamoarCevs, an piriqiT, 
aaxlovebs mas danaSaulis zogierT SemadgenlobasTan.  

saxelmwifos gadatrialebis momzadebis Semadgenloba, 
romelic gaTvaliswinebulia germaniis ssk-is 83-e paragrafSi, 
gulisxmobs sisxlissamarTlebrivi pasuxismgeblobis dawesebas 
imisaTvis, vinc moamzadebs federaluri an miwis xelisuflebis 
gadatrialebas.262 sagulisxmoa is faqti, rom germaniis ssk-is 83-e 
paragrafi warmoadgens germaniis ssk-is 81-e da 82-e paragrafebis 
logikur gagrZelebas. germaniis ssk-is 81-e paragrafiT 
gaTavaliswinebulia sisxlissamarTlebrivi pasuxismgebloba 

                                                 
255 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 6. 
256 ix. Dölling, Duttge, Rössner (2008), gv. 265. 
257 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 6. 
258 ix. Leipziger Kommentar (2007), gv. 1381. 
259 ix. Jescheck, Weigend, AT (1996), gv. 523. 
260 ix. Jakobs, AT  (1991), gv. 708. 
261 ix. Zaczyk (2010),  gv. 901. 
262 ix. Fischer (2012), gv. 764. 
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federaluri xelisuflebis gadatrialebisaTvis, xolo ssk-is 82-e 
paragrafiT – miwis xelisuflebis gadatrialebisaTvis. mocemul 
paragrafebSi saubaria ukve e. w. damTavrebuli danaSaulis 
dasjadobaze, xolo germaniis ssk-is 83-e paragrafi aris 81-e da  
82-e paragrafebiT gaTvaliswinebuli danaSaulis Semadgenlobebze 
damokidebuli dasjadobis gafarToebuli varianti. es imas niSnavs, 
rom kanonmdebelma dacvis obieqtis Rirebulebis gaTvaliswinebiT, 
moaxdina ufro adreul etapze gansazRvruli qmedebebis 
kriminalizacia. 

germaniis sisxlis samarTlis kodeqsis 83-e paragrafiT 
gaTavaliswinebuli mosamzadebeli qmedebebis dasjadobisaTvis 
aucilebeli ar aris konkretuli safrTxis Seqmna, aramed, 
gabatonebuli Sexedulebis mixedviT, momzadebam safrTxis 
gansazRvrul xarisxs unda miaRwios.263 aq gadamwyvet kriteriumad 
SeiZleba miCneuli iqnes qmedebis mniSvneloba (xasiaTi). magaliTad, 
momzadebis dasjadobisaTvis sakmarisi ar aris sabeWdi manqanis 
yidva xelisuflebis gadatrialebis Sinaarsis Semcveli 
gancxadebebis dabeWvdis mizniT. momzadebis dasjadobis sakiTxis 
gadawyveta damokidebulia droiT da faqtobriv garemoebebze. 
amasTan, ssk-is 83-e paragrafiT gaTvaliswinebuli danaSaulis 
dasjadobisaTvis ar aris aucilebeli, rom qmedeba obieqturad 
vargisi iyos, sakmarisia uvargisi qmedebac.264  

mocemul danaSaulSi Tanamonawileoba SesaZlebelia, 
magaliTad, mdivani xelisuflebis gadatrialebis Sinaarsis 
Semcvel gancxadebebs beWdavs. germaniis sisxlis samarTlis 
kodeqsis 83-e paragrafi idealur erTobliobaSia ssk-is 129-e 
paragrafTan da 129-e paragrafis ,,a’’ punqtTan, romlebic 
iTvaliswinebs sisxlis samarTlis pasuxismgeblobas kriminaluri 
da teroristuli gaerTianebebis SeqmnisaTvis. aRniSnul 
SemadgenlobaSi danaSaulis mcdeloba formalurad SesaZlebeli 
iqneboda, qmedeba ufro metad rom grZeldebodes,265 anu sxvanairad 
rom iTqvas, dogmaturad momzadebis mcdeloba dasaSvebia, magram 
igi gamoixateba mxolod uvargis momzadebaSi.266 

germaniis sisxlis samarTlis kodeqsis 83-e paragrafTan 
axlos dgas ssk-is 98-e paragrafi, romelic iTvaliswinebs sisxlis 
samarTlis pasuxismgeblobas jaSuSobisaTvis. germaniis ssk-is 98-e 
paragrafs win uswrebs ssk-is 96-e paragrafi, romelic awesebs 
sasjels jaSuSobiT xelisuflebis SecvlisaTvis, e. i. aqac 
TiTqmis igive SemTxvevasTan gvaqvs saqme, magram aris mcireodeni 
gansxvaveba, kerZod, Tuki germaniis ssk-is 83-e paragrafi miuTiTebs 
xelisuflebis gadatrialebis momzadebaze, germaniis ssk-is 98-e 
paragrafSi danaSaulis momzadebaze pirdapir miTiTebuli ar 
aris, magram Sinaarsobrivad masSi moiazreba is mosamzadebeli 
qmedeba, romelic win uswrebs 96-e paragrafSi aRweril jaSuSobiT 
xelisuflebis Secvlis Semadgenlobas.  

                                                 
263 ix. Fischer (2012), gv. 764. 
264 ix. Schönke, Schröder (2010), gv. 1213. 
265 iqve. 
266 ix. Lackner, Kühl (2011), gv. 587. 



 86 

germaniis ssk-is 98-e paragrafiT danaSaulis mcdeloba ar 
aris dasjadi. maSasdame, dausjeli rCeba qmedeba, rodesac piri 
raRac informacias SecdomiT miiCnevs saxelmwifos saidumloebis 
Semcvel faqtad. amdenad, ssk-is 98-e paragrafSi aRwerili 
qmedebebi, marTalia, materialurad mosamzadebel qmedebebs 
warmoadgens, magram formalurad ukve damTavrebul deliqtebs 
miekuTvneba, ase rom, nebayoflobiT xelis aRebis sakiTxi am dros 
mxedvelobaSi ar miiReba.267  

amave jgufSi Semavali germaniis ssk-is 234-e ,,a’’ paragrafis 
me-3 abzaci, sadac saubaria Tavisuflebis ukanono aRkveTis 
momzadebaze, warmoadgens damoukidebel deliqts. amitom aq 
mcdeloba, rogorc aseTi dausjeli rCeba.268 Tuki germaniis ssk-is 
234-e ,,a’’ paragrafis 1-li abzaciT gaTvaliswinebuli danaSauli 
ramdenime pirma moamzada, maSin sisxlissamarTlebrivi 
pasuxismgeblobis sakiTxi gadawydeba ara germaniis ssk-is 234-e ,,a’’ 
paragrafis me-3 abzacis mixedviT, aramed ssk-is 30-e paragrafis 
farglebSi,269 romelic aregulirebs momzadebis dasjadobis mesame 
jgufSi Semaval sakiTxebs. 

germaniis ssk-is 234-e ,,a’’ paragrafis me-3 abzacis 
analgiurad wydeba sakiTxi germaniis ssk-is 316-e ,,c’’ paragrafis 
me-4 abzaciT gaTvaliswinebuli danaSaulis dasjadobis dros. am 
ukanasknel normaSi saubari exeba sahaero da sazRvao saSualebaze 
Tavdasxmis momzadebas. 

germaniis ssk-is 83-e da 98-e paragrafebisagan gansxvavebiT, 
bolo ori Semadgenloba (ssk-is 234-e paragrafis ,,a’’ me-3 abzaci da 
germaniis ssk-is 316-e ,,c’’ paragrafis me-4 abzaci) erT paragrafSia 
mocemuli, rogorc damTavrebuli danaSaulis, aseve danaSaulis 
momzadebis Semadgenlobebis saxiT. Zneli dasadgenia, Tu ratom 
iyenebs kanonmdebeli gansxvavebul sakanonmdeblo teqnikas 
mocemuli SemTxvevebisTvis. amis Sesaxeb literaturaSi 
gamokveTilad araferia naTqvami. 

kindhoizerisagan gansxvavebiT, mauraxs da giosels 
germaniis ssk-is 87-e paragrafi momzadebis dasjadobis meore 
jgufSi Seaqvs.270 sxva mecnierebisgan gansxvavebiT,271 ieSeks am 
jgufSi Seaqvs saxelmwifos saidumloebis gacema (ssk-is 96-e 
paragrafi)272, xolo hilenkamps – saidumlo jaSuSuri saqmianoba 
(ssk-is 99-e paragrafi).273 

 
 

                                                 
267 ix. Schönke, Schröder (2010), gv. 1274. 
268 ix. Fischer (2012), gv. 1563. 
269 ix. BGHSt 6, gv. 85. 
270 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 7. 
271 ix.: Zaczyk (2010), gv. 901; Leipziger Kommentar (2007), gv. 1382. aRniSnuli avtorebi 
germaniis ssk-is 96-e paragrafs SemTxvevaTa me-2 jgufSi asaxeleben. 
272 ix. Jescheck, Weigend, AT (1996), gv. 524. 
273 ix. Leipziger Kommentar (2007), gv. 1382. 
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1. 2. 2. danaSaulis momzadebis dasjadoba damoukidebeli 
danaSaulis Semadgenlobebis Seqmnis xarjze 

SemTxvevaTa meore jgufs miekuTvneba iseTi deliqtebi, 
romlisTvisac kanonmdebelma sisxlissamarTlebrivi 
pasuxismgebloba daawesa maTi gamovlinebis (igulismxeba maTi 
swrafi gamovlena)  da gansakuTrebuli saSiSroebis gamo. aseTebia, 
magaliTad, agresiuli omis momzadeba (ssk-is 80-e paragrafi), 
fulis gayalbebis momzadeba (ssk-is 149-e paragrafi) da abortis 
saSualebebis gayidvaSi gaSveba (ssk-is 219-e ,,b’’ paragrafi),274 aseve, 
afeTqebis momzadeba (ssk-is 310-e paragrafi), kompiuteruli 
TaRliTobis momzadeba (ssk-is 263-e ,,a’’ paragrafis me-3 abzaci). 
oficialuri dokumentis (piradobis damadasturebeli mowmoba) 
gayalbebis momzadeba (ssk-is 275-e paragrafi). garda amisa, am 
jgufs SeiZleba miekuTvnos iseTi Semadgenloba, rogoricaa 
dazRvevis borotad gamoyeneba (ssk-is 265-e paragrafi), ramdenadac 
igi TaRliTobis momzadebas emsaxureba.275 

amdenad, danaSaulis Semadgenloba, romelic momzadebas 
Tavis TavSi srulad moicavs, isjeba rogorc damTavrebuli 
danaSauli.276 

aRsaniSnavia is faqti, rom germaniis moqmedi sisxlis 
samarTlis kodeqsis kerZo nawili damoukidebeli mosamzadebeli 
qmedebis dasjadobiT iwyeba, kerZod, ssk-is 80-e paragrafiT, 
romelic exeba agresiuli omis momzadebas. masSi naTqvamia, rom is 
vinc agresiul oms moamzadebs da amiT germaniis federaciul 
respublikas safrTxes Seuqmnis, daisjeba Tavisuflebis aRkveTiT 
aTi welze meti vadiT an uvado Tavisuflebis aRkveTiT.  

agresiuli omis momzadebis dros, danaSaulebrivi Sedegi 
gamoixateba omis konkretuli safrTxis gamowvevaSi.277 magram, Tuki 
qmedebam aseTi safrTxe ar Seqmna, maSin saxeze iqneba agresiuli 
omis momzadebis mcdeloba.278 amrigad, mocemul danaSaulSi 
mcdeloba isjeba, vinaidan ssk-is 80-e paragrafi danaSaulis 
momzadebis inkriminirebas ki ar axdens, aramed Tavadvea dasjadi 
saqmianoba.  

zogierTi germaneli mecnieri ssk-is 80-e paragrafSi 
mcdelobis SesaZleblobas ar iziarebs da mocemul danaSaulSi 
mcdelobis dasjadoba SeuZleblad miaCnia. avtorTa azriT, 
danaSaulis momzadebis mcdeloba iseve SeuZlebelia, rogorc 
mcdelobis mcdeloba. Tumca, zogierT mecniers dasaSvebad miaCnia 
germaniis ssk-is 80-e paragrafiT gaTvaliswinebuli danaSaulis 
mcdelobis dasjadoba.279 

agresiuli omis momzadebis dros mcdelobis 
SesaZleblobis Sesaxeb gansxvavebuli Sexedulebebis miuxedavad, 

                                                 
274 ix. Jescheck, Weigend, AT (1996), gv. 524. 
275 ix. Leipziger Kommentar (2007), gv. 1382. 
276 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 193. 
277 ix. Münchener Kommentar (2005), gv. 12. 
278 ix. Schönke, Schröder (2010), gv. 1208. 
279 ix. Leipziger Kommentar (2007), gv. 21, 30. 
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aSkaraa, rom mocemuli Semadgenloba damoukidebel xasiaTs 
atarebs da, momzadebis dasjadobis pirvel jgufSi Semavali 
Semadgenlobebisagan gansxvavebiT, igi ar warmoadgens romelime 
sxva damoukidebeli danaSaulis Semadgelobis dasjadobis 
gafarToebul variants. zemoT motanili msjelobis garda, amas 
adasturebs is mkacri sanqciac, romelic kanonmdebelma agresiuli 
omis momzadebisaTvis gaiTvaliswina. 

fulis gayalbebis momzadeba, rogorc damoukidebeli 
Semadgenloba, gaTvaliswinebulia germaniis sisxlis samarTlis 
kodeqsis 149-e paragrafSi.280 aRniSnuli danaSauli gulisxmobs 
iseT SemTxvevebs, rodesac damnaSave fulis gasayalbeblad 
sxvadasxva saSualebebs moamzadebs, magaliTad, SeiZens Sesabamis 
xelsawyos,281 xolo yalbi fulis damzadeba mimoqcevaSi gaSvebis 
(gamoyenebis) mizniT, ukve gaTvaliswinebulia ssk-is 146-e 
paragrafSi. aqedan gamomdinare, ssk-is 149-e paragrafi, erTi 
SexedviT, 146-e paragrafis wina stadiaa da, TiTqos, am 
Semadgenlobazea damokidebuli, magram dakvirveba aCvenebs, rom 
ssk-is 149-e paragrafi damoukidebeli danaSaulis Semadgenlobas 
warmoadgens, Tumca igi Zalian emsgavseba momzadebis dasjadobis 
pirvel jgufSi Semaval danaSaulis Semadgenlobebs. 

vinaidan germaniis ssk-is 149-e paragrafSi mosamzadebel 
qmedebebTan mimarTebaSi kriminal-politikuri moTxovnaa, rom 
damnaSaves nebayoflobiT xelis aRebiT pasuxismgeblobisagan 
gaTavisuflebis SesaZlebloba unda mieces, amitom es moTxovna 
gaTvaliswinebulia ssk-is 149-e paragrafis me-2 abzacSi.282 

Tumca, kanonmdebeli damnaSaves aseT SesaZleblobas 
sisxlis samarTlis kerZo nawilSi gaTvaliswinebul yvela 
materialur mosamzadebel qmedebasTan mimarTebaSi ar aniWebs. 
swored amitom, germanul sisxlis samarTlis dogmatikaSi amasTan 
dakavSirebiT garkveuli kritikaa gamoTqmuli, radgan sisxlis 
samarTlis kodeqsSi aseTi Semadgenlobebis SemoRebisas da 
maTTvis dasjadobis dawesebisas kanonmdebelma mxedvelobaSi ar 
miiRo maTi umarTlobis dabali xarisxi da damnaSaves ar dautova 
danaSaulze nebayoflobiT xelis aRebis Sansi, magaliTad, 
damnaSave, romelmac daamzada yalbi atestatebi, magram maSinve 
gaanadgura, igi mainc agebs pasuxs yalbi dokumentebis 
damzadebisaTvis (ssk-is 267-e muxlis 1-li abzaci), radgan es 
danaSauli formalurad ukve damzadebis momentidan 
damTavrebulad iTvleba.283 

 
 
 
 

                                                 
280 ix. Schönke, Schröder (2010), gv. 1514. 
281 ix. Schönke, Schröder (2010), gv. 1506. 
282 ix. Schönke, Schröder (2010), gv. 1515. 
283 ix. Frister, AT (2011), gv. 318. 
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1. 2. 3. germaniis sisxlis samarTlis kodeqsis 30-e paragrafiT 
gaTvaliswinebuli dasjadi mosamzadebeli qmedebebi 

1. 2. 3. 1. normis Sinaarsi da misi SemoRebis aucilebeli mizezi 

erTpirovnuli amsruleblis mier ganxorcielebuli qmedeba 
Tu mcdelobis stadiamde ver miaRwevs, aramed mxolod 
mosamzadebel stadiaze darCeba, igi ar daisjeba,284 magram, Tu 
mosamzadebel stadiaze minimum ori piri monawileobs, maSin maTi 
pasuxismgeblobis sakiTxi germaniis ssk-is 30-e paragrafis 
farglebSi gadawydeba. swored, momzadebis dasjadobis mesame 
jgufs ssk-is 30-e paragrafi aregulirebs, romelic cnobilia 
Tanamonawileobis mcdelobis saxeliT. mas aseve e. w. 
damoukidebel Tanamonawileobasac uwodeben.285 

aRniSnuli paragrafi Sedgeba ori abzacisagan. ssk-is 30-e 
paragrafis 1-li abzacis Tanaxmad,  is, vinc Seecdeba sxva piris 
dayoliebas an sxvas waaqezebs danaSaulis CadenaSi, daisjeba 
Sesabamisi danaSaulis mcdelobisaTvis, Tumca sasjeli germaniis 
ssk-is 49-e paragrafis 1-li abzacis farglebSi Semsubuqdeba.   
ssk-is 30-e paragrafis me-2 abzaci pasuxismgeblobas avrcelebs im 
pirebze, vinc danaSaulis Casadenad gamoTqvams mzadyofnas, aseve 
vinc miiRebs sxvis SemoTavazebas danaSaulis Cadenis mizniT, anda 
vinc amave mizniT sxvasTan SeTaxmdeba an mas waaqezebs.   

germaniis ssk-is 30-e paragrafSi mocemuli waqezebis da 
daxmarebis mcdeloba mkveTrad gansxvavdeba danaSaulis 
mcdelobaSi waqezebisa da daxmarebisagan. es gansxvaveba 
gamoixateba imaSi, rom ssk-is 30-e paragrafis SemTxvevaSi adgili 
ara aqvs ZiriTad qmedebas.286   

germaniis ssk-is 30-e paragrafi dasaTaurebulia 
,,Tanamonawileobis mcdeloba’’. am paragrafis saTaurze dakvirveba 
miuTiTebs, rom igi ar aris zusti, anu ssk-is 30-e paragrafis 
saTaurSi mocemuli sityvebi mxolod ssk-is 30-e paragrafis 
pirvel abzacs moicavs, Tumca, SeiZleba iTqvas, rom es wminda 
teqnikuri sakiTxia, radgan cnobilia, rom ssk-is 30-e paragrafis 
SemTxvevaSi ZiriTadi qmedeba saerTod ar unda iyos saxeze.287  

germaniis sisxlis samarTlis kodeqsSi 30-e paragrafis 
SemoReba istoriuli mizeziT aris ganpirobebuli. 1872-1880 wlebSi 
bismarksa da kaTolikur eklesias Soris daiwyo e. w. ,,kulturuli 
dapirispireba”, rac imaSi mdgomareobda, rom reformebi, romelsac 
bismarki axorcielebda, eklesiisTvis miuRebeli iyo, amitom es 
ukanaskneli aSkarad upirispirdeboda bismarkis politikas.288 
swored am periodSi belgielma meqvabem, saxelad duSesnem sami 
werili gaugzavna arqiepiskopos de afres da SesTavaza bismarkis 
mkvleloba 60 000 frankis sanacvlod. episkoposma kategoriuli 
uari ganacxada am SeTavazebaze da gamoaaSkarava duSesnes 

                                                 
284 ix. Angerer (2004), gv. 31. 
285 ix. Leipziger Kommentar (2007), gv. 1382. 
286 ix. Heinrich, AT (2012), gv. 647. 
287 ix. Fischer (2012), gv. 269. 
288 ix. Köhler, AT (1997), gv. 546.  
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zraxvebi. amis Semdeg, germaniis raixis mTavrobam mosTxova 
belgias sisxlis samarTlis kodeqsis Sevseba, rac momavalSi 
SesaZlebels gaxdida aseTi SeTavazebebis dasjadobas. amis 
Sesaxeb Tavad raixstagSi gaimarTa mwvave debatebi, romelic 1876 
wlis 26 Tebervals axali kanonis miRebiT dasrulda (ssk-is 49-e 
,,a’’ paragrafi).289  

germaniis sisxlis samarTlis 30-e paragrafSi dasjadobis 
safuZveli is  aris, rom danaSaulis mosamzadebeli qmedebebi, 
romelic gamoixateba TanamonawileTa konspiraciul SeTanxmebaSi, 
danaSaulis mcdelobamde ukve seriozul saSiSroebas Seicaven.290 

ssk-is 30-e paragrafi ar warmoadgens damoukidebel normas, 
aramed regulirebis wina etapze gadatanili gafarToebuli 
dasjadobis normaa, romelic restriqciuli ganmartebiT pirvel 
abzacSi uvargis mcdelobasac moicavs, Tumca mas gaaCnia 
SezRudviTi xasiaTic, radgan am paragrafiT gaTvaliswinebuli 
dasjadoba gadacdomaze ar vrceldeba.291  

 

1. 2. 3. 2. normis buneba da misi regulirebis farglebi 

germaniis sisxlis samarTlis kodeqsis 30-e paragrafis 
samarTlebrivi buneba Zalzed sadavoa. nawilobriv damtkicebulia, 
rom ssk-is 30-e paragrafi sisxlis samarTlis kodeqsis zogad 
nawils ar miekuTvneba, aramed igi kerZo nawilis normis 
gansakuTrebuli saxea.292  

upirveles yovlisa, Zalzed sainteresoa is, Tu ra 
moiazreba ssk-is 30-e paragrafSi. amasTan dakavSirebiT, arsebobs 
sami Sexeduleba, romlis mixedviTac, ssk-is 30-e paragrafi 
sxvadasxvanairad aris gagebuli.  

pirveli Sexedulebis Tanaxmad, ssk-is 30-e paragrafSi 
adgili aqvs mcdelobis gansazRvrebas, meore Sexeduleba miiCnevs, 
rom mocemuli paragrafi Seexeba Tanamonawileobis gansakuTrebul 
regulirebas, xolo, mesame Sexedulebis mtkicebiT, aq adgili aqvs 
mosamzadebeli qmedebebis damoukidebel dasjadobas. 

pirveli Sexeduleba ar SeiZleba gaziarebul iqnes, radgan 
germaniis sisxlis samarTlis kodeqsis 22-e paragrafSi, sadac 
saubaria mcdelobaze, naTqvamia, rom mcdelobas mxolod maSin 
aqvs adgili, rodesac qmedebis Semadgenlobis uSualo 
ganxorcieleba daiwyeba, e. i. Tu qmedeba daiwyo, maSin ssk-is 30-e 
paragrafze miTiTeba saWiro aRar  aris. 

gabatonebuli Sexedulebis mixedviT, germaniis ssk-is 30-e 
paragrafi warmoadgens Tanamonawileobis gansakuTrebul 
regulirebas, magram am azris sawinaaRmdegod metyvelebs 
,,danaSaulSi SeTanxmebis’’ momenti, romelic gaTvaliswinebulia 
ssk-is 30-e paragrafis me-2 abzacSi da masze dayrdnobiT SeiZleba 
iTqvas, rom mocemul SemTxvevaSi saxeze ar aris Tanamonawileoba, 

                                                 
289 ix. Letzgus (1972), gv. 87-88. 
290 ix. Fischer (2012), gv. 269. 
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radgan aq ar aris ,,ZiriTadi qmedeba’’ da Sesabamisad, iseTi niSani 
aklia, rogoric aris ,,aqcesoroba”.293 Tumca zogierTi germaneli 
kriminalisti cdilobs am Sexedulebis gadarCenas e. w. 
,,hipoTeturi aqcesorobis’’ konstruqciaze dayrdnobiT.294  

yovelive amis gaTvaliswinebiT, upiratesoba mainc 
,,momzadebis Teoriis’’ mxarezea.295 

amis miuxedavad, Sexeduleba, romlis mixedviTac, germaniis 
moqmedi sisxlis samarTlis kodeqsis 30-e paragrafSi adgili aqvs 
sakuTriv danaSaulis mosamzadebel saqmianobas, germanel 
mecnierebs sazogadod ar surT aRiaron, radgan miaCniaT, rom 
danaSaulis momzadebis damoukidebeli dasjadobis aRiarebiT 
adgili eqneba adamianis pirovnul sferoSi uxeS Carevas, romelic, 
Tavis mxriv, eWqveS daayenebs am normis konstituciasTan 
Sesabamisobis sakiTxs. swored amitom germaneli mecnierebi 
germaniis konstituciis 103-e muxlis me-3 abzacis darRvevis 
Tavidan acilebis aucileblobaze xazgasmiT miuTiTeben.296 

qmedeba germaniis sisxlis samarTlis kodeqsis 30-e 
paragrafis pirveli abzaciT mxolod maSin fasdeba, rodesac 
wamqezeblis qmedebas mcdelobis stadiisaTvis jer ar miuRwevia.  

ssk-is 30-e paragrafis pirvel nawilSi SesaZlebelia 
pirobiTad gamoiyos waqezebis mcdelobis SemTxvevaTa Svidi 
gansxvavebuli jgufi, romelTa  CamonaTvali amomwuravi ar aris, 
magram kargia orientaciis TvalsazrisiT.297 

a) warumatebeli waqezeba gulisxmobs, imas rom aq 
danaSaulebrivi gadawyvetileba ar aris saxeze, radgan  adresati 
uars ambobs wamqezeblis moTxovnaze. 

b) uSedego waqezeba niSnavs imas, rom waqezeba aRZravs 
damnaSaveSi danaSaulebriv gadawyvetilebas, magram igi mcdelobis 
stadiamde ver aRwevs, radgan qmedebis dawyebamde damnaSave uars 
ambobs danaSaulebrivi gegmis ganxorcielebaze. 

g) uvargisi waqezeba saxezea maSin, rodesac amsrulebels 
danaSaulSi waqezebamde gadawyvetili hqonda danaSaulis Cadena 
(omni modo facturus).  es iseTi SemTxvevaa, rodesac damnaSaves 
danaSaulis Cadena nebismier dros aqvs gadawyvetili. 

d) araefeqturi waqezeba gulisxmobs imas, rom damnaSave 
TiTqmis axlos aris danaSaulebriv gadawyvetilebasTan, magram 
mogvianebiT am danaSauls Cadis, adre miRebuli 
gadawyvetilebisagan damoukidebeli, axali gadawyvetilebis 
safuZvelze. 

e) arasrulyofili waqezeba saxezea maSin, rodesac 
waqezebis adresati ver gebulobs wamqezeblis moTxovnas da 
ganzraxvis gareSe axorcielebs danaSaulis Semadgenlobas. 

                                                 
293 ix. Leipziger Kommentar (2007), gv. 2114. 
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v) Tvisobrivi eqscesi iseTi SemTxvevaa, rodesac damnaSave, 
marTalia, motivirebulia im danaSaulis Casadenad, romliskenac 
waaqeza wamqezebelma, magram ganzrax Cadis sxva danaSauls. 

z) nawilobriv damTavrebuli waqezeba niSnavs imas, rom 
waqezebuli Cadis sxva msubuq danaSauls, vidre es waqezebuls 
hqonda ganzraxuli. magaliTad, amsrulebeli fics debs ara 
wamqezeblis mier ganzraxuli cru Cvenebis misacemad (ssk-is 154-e 
paragrafi), aramed axorcielebs sisxlis samarTlis kodeqsis 153-e 
paragrafs, romelic iTvaliswinebs cru Cvenebis micemas ficis 
dadebis gareSe. SeiZleba iTqvas, rom mocemul SemTxvevaSi saxezea 
ssk-is 154-e paragrafiT gaTvaliswinebuli danaSaulis waqezebis 
mcdeloba.298 

germaniis sisxlis samarTlis kodeqsis Zveli redaqciis  
49-e paragrafis 1-li abzacis ,,a’’ punqtis farglebSi 
ganviTarebuli sasamarTlo praqtikis mixedviT, waqezebis 
mcdelobis dasjadobisaTvis aucilebeli iyo, rom mas 
,,seriozuli’’ saxe hqonoda, anu damnaSaves namdvilad unda 
ndomeboda danaSaulis Cadena.299 Tumca, ukve mogvianebiT 
sasamarTlo praqtikam CaTvala, rom mTavari is ki ar aris 
damnaSaves namdvilad surs Tu ara danaSaulis Cadena, aramed 
waqezebis mcdelobis dasjadobisaTvis sakmarisia wamqezeblis 
arapirdapiri ganzraxva, e. i. rodesac wamqezebeli Tvlis, rom 
adresati mis SeTavazebas asrulebs da aqedan gamomdinare, mis 
,,seriozul’’ xasiaTze msjeloba saWiro aRar aris.300  

aucilebelia, es SemTxveva gaimijnos danaSaulis 
provokaciisagan. danaSaulis provokaciis dros pirovnebas 
konkretuli mizani amoZravebs, romelsac gadamwyveti mniSvneloba 
gaaCnia qmedebis Sefasebisas. amitom mecnierebi sworad miuTiTeben 
imaze, rom pirovnebaSi danaSaulebrivi gadawyvetilebis aRZvra 
rCeba dausjeli maSin, rodesac danaSaulebrivi gadawyvetilebis 
aRmZravi agent-provokatoria.301 

waqezebis mcdelobis dasjadobisas moqmedebs saerTo wesi, 
romlis mixedviTac, mxolod danaSaulis waqezebis mcdeloba 
isjeba. Tumca, am wesidan gadacdomisaTvis arsebobs gamonaklisi 
cru Cvenebis micemis dros, kerZod, ssk-is 159-e paragrafi 
awesrigebs germaniis ssk-is 30-e paragrafis 1-li abzacis 
gamoyenebis Taviseburebebs. igi pirdapir miuTiTebs imaze, rom cru 
Cvenebis micemis waqezebis mcdelobis SemTxvevaSi moqmedebs ssk-is 
30-e paragrafis 1-li abzaci.302  

germaniis ssk-is 30-e paragrafis pirvel abzacSi saubaria 
danaSaulis waqezebis da ara gadacdomis waqezebaze da ,,jaWvuri 
waqezebis’’ mcdelobis Sesaxeb. mis farglebSi qmedebis 
danaSaulebriobisaTvis gadamwyvetia ara faqtobrivi garemoebebis 
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namdviloba, aramed wamqezeblis warmodgena,303 romelic 
danaSaulis Semadgenlobis SesabamisobasTan da 
marTlsawinaaRmdego xasiaTTan erTad qmedebis braleulobasac 
unda moicavdes. magaliTad, Tu wamqezebelma icis, rom uSedegod 
waqezebuli Seuracxadia, maSin adgili eqneba SualobiTi 
amsruleblis mier danaSaulis mcdelobas, magram, Tu ar icis amis 
Sesaxeb, maSin, saxeze iqneba ssk-is 30-e paragrafi.304 

garda amisa, ssk-is 30-e paragrafi moicavs iseT SemTxvevas, 
rodesac Tanaamsrulebeli cdilobs meore Tanaamsruleblis 
dayoliebas danaSaulis CadenaSi.305 rac Seexeba daxmarebas, 
federaluri sasamarTlos gadawyvetilebiT, ,,danaSaulis 
waqezebis mcdelobisas daxmareba ar isjeba.’’306 magaliTad, is, 
vinc wamqezebels rCevas aZlevs, raTa am ukanasknelma savaraudo 
amsrulebelis ukeT darwmuneba SeZlos, rCeba dausjeli. mocemul 
SemTxvevaSi damxmaris dausjeloba or arguments emyareba: jer 
erTi, waqezebis mcdeloba ar warmoadgens damoukidebel 
danaSaulis Semadgenlobas, rom misi ganxorcielebis dros 
Tanamonawileoba SeiZlebodes, aramed igi aris ,,Tanamonawileoba 
ZiriTadi aqtis gareSe’’, romelic isjeba imdenad, ramdenadac amas 
es norma iTvaliswinebs, da, meore, mocemul SemTxvevaSi 
dasjadobis gamoyeneba metad Seusabamo iqneba, radgan daxmareba 
waqezebis mcdelobis dros ar imsaxurebs dasjadobas. aseve 
dausjeli rCeba iseTi SemTxveva, rogoric aris daxmarebis 
mcdeloba. magaliTad, a. b. gadasca revolveri, raTa am 
ukanasknelma dagegmili mkvleloba Caidinos, magram b.-e 
momzadebis stadiaze gaCerda. amis garda, udavoa, rom daxmarebis 
mcdelobisas dausjeli rCeba wamqezebloba da daxmareba, vinaidan 
Tavad daxmarebis mcdeloba ar isjeba rogorc aseTi.307  

damxmaris, romelic winaswar uTanxmdeba amsrulebels, 
sisxlissamarTlebrivi pasuxismgeblobis sakiTxi germaniis 
sisxlis samarTlis kodeqsis 30-e paragrafis me-2 abzaciT (Zveli 
redaqciiT sisxlis samarTlis kodeqsis 49-e paragrafis me-2 
abzaci), ver gadawydeba, radgan SeTanxmeba mxolod 
TanaamsrulebelTa momzadebas warmoadgens, e. i. meore abzaciT 
mxolod Tanaamsruleblebi isjebian, romelTa SeTanxmeba 
danaSaulis Casadenad jer kidev mosamzadebeli etapia. imis gamo, 
rom mocemuli paragrafi (saubaria ssk-is 30-e paragrafze) moicavs 
obieqturad arasaSiS qmedebebs, saWiroa misi SezRudviTi 
interpretacia.308  

SesaZlebelia es mosazreba samarTlianad CaiTvalos, 
radgan damxmaris qmedeba marTlac ar warmoadgens iseTi safrTxis 
matarebels, rom aucilebeli iyos mis mimarT 
sisxlissamarTlebrivi pasuxismgeblobis gavrceleba, miTumetes, 

                                                 
303 ix. Wessels, Beulke (2012), gv. 213-214. 
304 ix. Fischer (2012), gv. 270. 
305 ix. Schönke, Schröder (2010), gv. 546. 
306 BGHSt 14, gv. 156.  
307 ix. Leipziger Kommentar (2007), gv. 2134-2135. 
308 ix.  Busch,  NJW (1959), gv. 1120-1121.  
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amsrulebelis danaSaulebrivi neba jer kidev bolomde ar aris 
Camoyalibebuli, magram rodesac saubari Seexeba fsiqikur 
damxmares, maSinve gaCndeba SekiTxva dasaxelebuli Sexedulebis 
mizanSewonilobis Sesaxeb. 

germaniis sisxlis samarTlis kodeqsis 30-e paragrafis me-2 
abzaci Seexeba TanamonawileTa sisxlissamarTlebriv 
pasuxismgeblobas momzadebis stadiaze. rogorc zemoT iyo 
aRniSnuli, igi gamoixateba Semdeg qmedebebSi: mzadyofna, an 
SeTavazebis miReba danaSaulis Cadenis mizniT, anda amave mizniT 
sxvasTan SeTanxmeba. 

 danaSaulSi SeTanxmeba gulisxmobs sul mcire ori piris 
nebis erTianobas, raTa erToblivad ganaxorcielon danaSauli. 
mniSvneloba ara aqvs imas, Tu rogori formiT (zepirad, 
werilobiT, Suamavlis meSveobiT) gamovlindeba nebis erTianoba. 
SesaZlebelia igi konkludentur formaSic gamoixatos. aseve ara 
aqvs mniSvneloba, vis mier aris inicirebuli aseTi SeTanxmeba.309 

maSasadame, germaniis ssk-is 30-e paragrafidan gamomdinare, 
qmedebis danaSaulebriv SeTaxmebad miCnevisaTvis aucilebelia 
sul mcire ori e. w. potenciuri amsrulebeli mainc (da ara erTi 
amsrulebeli da meore Tanamonawile), sadac orive maTgani 
danaSaulis Semadgenlobis uSualod aRsrulebas apirebs. garda 
amisa, orivem unda icodes erTmaneTis ganzraxvis Sesaxeb, anu arc 
erTi ar unda uSvebdes iseT Secdomas, romelic gamoricxavs 
qmedebis Semadgenlobas. magram, Tu erT-erTi uSvebs iseT 
Secdomas, romelic qmedebis Semadgenlobas gamoricxavs, arc erTi 
maTgani ar agebs pasuxs. magaliTad, a. da b. SeTanxmdnen, rom 
erTdroulad esrolon maT win myof gamosaxulebas, romelic b. 
SecdomiT hgonia safrTxobela. am SemTxvevaSi a. pasuxs ar agebs 
danaSaulSi SeTanxmebisaTvis, magram, Tu a. ar icis b. 
arabraleulobis Sesaxeb, maSin, literaturaSi gavrcelebuli 
azris Tanaxmad, saxeze iqneba danaSaulSi SeTanxmeba. magram, Tu ki 
qmedeba ganxorcielda, adgili eqneba ukve SualobiT 
amsruleblobas, maSasadame, a. iqneba SualobiTi amsrulebeli.310 

sadavoa sakiTxi imis Sesaxeb, unda moxdes Tu ara 
danaSaulis msxverplis pirovnebis konkretizacia danaSaulSi 
SeTanxmebis dros. sisxlis samarTlis literaturaSi 
gavrcelebulia azri imis Sesaxeb, rom pirovnebis winaaRmdeg 
mimarTuli deliqtebis dros msxverplis pirovnebis dadgena 
aucilebelia, magram sakuTrebis winaaRmdeg mimarTul 
danaSaulebSi konkretuli msxverplis SerCeva ar aris 
aucilebeli. aseve wydeba sakiTxi maSinac, rodesac, magaliTad, 
ori mamakaci gadawyvets, tyeSi daimalos, raTa Semdgom gzaze 
momaval axalgazrda qals Tavs daesxas da gaaupatiuros. ase rom, 
dasjadoba ssk-is 30-e paragrafis me-2 abzacis mixedviT, 
damokidebuli ar aris SeTaxmebaze, romelSic dazaralebuli 
individualizirebulia da romelsac damnaSaveebi ar icnoben, 

                                                 
309 ix. Roxin, AT (2003), gv. 303. 
310 ix. Roxin, AT (2003), gv. 306-307. 
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maTvis sul erTia vin iqneba dazaralebuli pirovneba.311 amaze 
sasamarTlos gadawvetilebac miuTiTebs, romlis mixedviT, 
danaSaulebrivi SeTanxmeba maSinac isjeba, rodesac damnaSaves 
SerCeuli msxverpli ar upovia.312 

uvargisi SeTaxmeba dasjadia. uvargis SeTaxmebas maSin aqvs 
adgili, rodesac msxverpli ar aris cocxali.313 rac Seexeba 
SeTanxmebis (SeTqmulebis) mcdelobas, mas xSirad aqvs adgili. 
magaliTad, rodesac potenciuri Tanaamsrulebeli zrunavs imaze, 
rom sxva TanaamsruleblebTan SeTanxmebas miaRwios, aseTi 
SemTxveva dausjeli rCeba.314 

rac Seexeba mzadyofnas danaSaulis Casadenad, masSi 
igulisxmeba danaSaulis momzadebis ori gansxvavebuli gamovlenis 
forma. pirveli forma aris SeTavazebis miReba, rodesac vinme 
wamqezebels eTanxmeba danaSaulis CadenaSi, xolo meore 
gamovlenis forma – winadadebis micema, rodesac potenciuri 
damnaSave sxvas mimarTavs da acnobs Tavis danaSaulebriv 
ganzraxvas.315  

danaSaulebrivi SeTqmulebis subieqturi Semadgenloba 
mxolod maSin aris saxeze, rodesac masSi monawileebs danaSaulis 
Cadena namdvilad surT.316 

mzadyofna danaSaulis Casadenad aris mcdelobis waqezebis 
specialuri SemTxveva.317 

Cveulebrivi mosamzadebeli qmedebebisagan wamqezeblobis 
mcdelobis gamijvnisaTvis unda iTqvas, rom wamqezebeli, Tavisi 
bunebidan gamomdinare, mocemul SemTxvevaSi mizezobriobis 
ganviTarebis marTvas metad veRar axerxebs, maSin, rodesac 
Cveulebrivi momzadebis dros mizezobriobis ganviTareba jer 
kidev damnaSavezea damokidebuli.318 

  

§2. danaSaulis momzadebis saxeebi 

 
upirveles yovlisa, imis gasarkvevad, aris Tu ara 

SesaZlebeli momzadebis dayofa daumTavrebel da damTavrebul 
stadiebad, aucilebelia ori situaciis erTmaneTisagan gamijvna, 
erTi mxriv, situaciis, sadac damnaSaves jer kidev ar gaukeTebia 
yvelaferi, romelic aucilebelia qmedebis Semadgenlobis 
ganxorcielebisTvis (daumTavrebeli mosamzadebeli qmedeba), xolo 
meore mxriv, situaciis, romelSic damnaSavem misi warmodgeniT 
yvelaferi gaakeTa, rac aucilebeli iyo danaSaulebrivi qmedebis 

                                                 
311 ix. Roxin, AT (2003), gv. 307-308. 
312 ix. BGH, MDR (1960), gv.  595. 
313 ix. Roxin, AT (2003), gv. 308. 
314 ix. Roxin, AT (2003), gv. 311. 
315 ix. Roxin, AT (2003), gv. 313-314. 
316 ix. BGH, NStZ (1998), gv. 403. 
317 ix. Roxin, AT (2003), gv. 316. 
318 ix. Leipziger Kommentar (2007), gv. 2135. 
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ganxorcielebis dasawyebad (damTavrebeli mosamzadebeli 
qmedeba).319 

aqedan gamomdinare, germanul sisxlis samarTalSi 
damTavrebuli da daumTavrebeli mosamzadebeli qmedebebis 
erTmaneTisagan gamijvna damnaSavis warmodgenaze dayrdnobiT 
xorcieldeba, Tumca, SesaZlebelia, adgili hqondes damnaSavis 
araswor warmodgenas. 

maSasadame, qmedebis daumTavrebel mosamzadebel stadiad 
Sefasebas adgili aqvs or SemTxvevaSi, erTi mxriv, rodesac 
damnaSaves obieqturad jer kidev yvelaferi ar gaukeTebia 
qmedebis ganxorcielebis dasawyebad da, meore mxriv, rodesac 
damnaSavis warmodgenis sapirispirod, damnaSavis mier 
ganxorcielebuli mosamzadebeli qmedebebi ukve sakmarisia 
qmedebis ganxorcielebis dasawyebad.320 magaliTad, t., 
Tavdapirvelad, unda, rom o. muStiT gaTiSos, raTa Semdgom 
gauadvildes misi sxva adgilze gadayvana da iaraRis meSveobiT 
mkvlelobis ganxorcieleba, magram, rodesac damnaSavem o. muSti 
daartya, am dros t. Tavs daesxa d. da iaraRi waarTva. am 
SemTxvevaSi, muStis dartyma mkvlelobis damTavrebul 
mosamzadebel stadiad ar ganixileba. aq damnaSavem yvelaferi ar 
gaakeTa qmedebis ganxorcielebis dasawyebad, maSasadame, 
mcdelobis dawyebisTvis, romelic SeiZleba gamoxatuli yofiliyo 
dazaralebulis sxva adgilas gadayvanaSi, anda iaraRis sabrZolo 
mdgomareobaSi moyvanaSi. 

aris iseTi SemTxvevebi, rodesac damnaSave SecdomiT Tvlis, 
rom mas jer kidev yvelaferi ar gaukeTebia qmedebis 
ganxorcielebis dasawyebad, sinamdvileSi, mis mier Seqmnili 
pirobebi ukve sakmarisia qmedebis ganxorcielebis dasawyebad. 
aseTi SemTxvevebi daumTavrebel mosamzadebel stadiad ganixileba. 
magaliTad, t. dartymis Sedegad o. gardaicvala, maSin rodesac t. 
ar uSvebda o. sikvdilis gamowvevis SesaZleblobas.321 

qmedeba, romelmac danaSaulebrivi Sedegi ukve 
mosamzadebel stadiaze gamoiwvia, unda Sefasdes mxolod 
gaufrTxilebel danaSaulad.322 aqedan gamomdinare, vinaidan saxeze 
ar iyo mkvlelobis Semadgenlobis Sesabamisi ganzraxva, t. 
daisjeba ara ganzrax mkvlelobisTvis, aramed gaufrxileblobiT 
sicocxlis mospobisTvis. damnaSave mxolod maSin imyofeba 
damTavrebul mosamzadebel stadiaze, rodesac igi fiqrobs, rom 
man Sedegis gamosawvevad ukve yvelaferi gaakeTa. damTavrebuli 
momzadebis dros, rogorc es daumTavrebeli momzadebis dros iyo, 
SesaZlebelia damnaSavis warmodgena realobas Seesabamebodes da 
amis Sesabamisad, saxeze iyos vargisi mosamzadebeli qmedeba, anda 
damnaSave SecdomiT Tvlides, rom misi mosamzadebeli qmedebebi 
ukve Sedegis gamosawvevad vargisia.323 

                                                 
319 ix. Fad (2005), gv. 44. 
320 ix. Fad (2005), gv. 52. 
321 ix. Fad (2005), gv. 54. 
322 ix. BGH, NJW (2002), gv. 1057. 
323 ix. Fad (2005), gv. 55-56. 
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§3. Sejameba 

 
germanulma sisxlis samarTalma uari Tqva generaluri 

momzadebis dasjadobaze da, rogorc ukve msjelobidan gamoikveTa, 
momzadebis dausjelobas, TiTqmis, igive mizezebi daudo 
safuZvlad, rac qarTul sisxlis samarTlis dogmatikaSi 
momzadebis ,,farTo modelis“ sawinaaRmdegod iqna dasaxelebuli. 
magaliTad, danaSaulis Semadgenlobisagan droSi da sivrceSi 
daSorebis momenti, umarTlobis dabali xarisxi, ganzraxvis 
aramtkice xasiaTi, abstraqtuli safrTxis momenti, ris gamoc es 
faza mxolod policiis prevenciuli RonisZiebebis sferoSi eqceva 
da a. S. 

es aris is calkeuli mizezebi, ris gamoc germaniis 
sisxlis samarTalma danaSaulis momzadebis dasjadobaze Tqva 
uari. 

zemoT aRniSnuli msjelobidan gamomdinare, germanuli 
sisxlis samarTali momzadebis dasjadobis ,,Sereul models” 
aRiarebs, rac imaSi gamoixateba, rom momzadebis dasjadoba 
sisxlis samarTlis zogadi nawilidan kerZo nawilSia gadatanili, 
sadac danaSaulis SemadgenlobebSi momzadebis dasjadobis 
ornairi meTodia aRiarebuli, pirveli gamoixateba sakuTriv 
danaSaulis Semadgenlobebis gafarToebaSi, romelic gulisxmobs 
imas, rom danaSaulis momzadebis dasjadoba sisxlis samarTlis 
kerZo nawilSi danaSaulis Semadgenlobis farglebSive 
farTovdeba, xolo meore gamoixateba damoukidebeli 
mosamzadebeli qmedebebis SeqmnaSi - delictum sui generis. 

danaSaulis momzadebis dasjadobis Sesaxeb, germanul 
sisxlis samarTlis dogmatikaSi garkveuli kritikaa gamoTqmuli 
imasTan dakavSirebiT, rom damnaSaves aseTi normebis SemoRebiT 
erTmeva nebayoflobiT xelis aRebis ufleba. kritika savsebiT 
samarTliania, Tumca es imaze ar miuTiTebs, rom momzadebis 
dasjadobis es modeli gaumarTavia, aramed es problema 
nebayoflobiT xelis aRebis sakiTxia da mxolod am ukanasknelis 
gadawyvetis gziT moixsneba aRniSnuli problema. nebayoflobiT 
xelis aRebis sakiTxebi qvemoT detalurad aris ganxiluli. 

rac Seexeba Tanamonawileobis mcdelobis dasjadobis 
sakiTxs, germanelma kanonmdebelma am problemis gadaWris mizniT, 
sisxlis samarTlis zogad nawilSi SemoiRo specialuri norma  
30-e paragrafis saxiT, romelic cnobilia duSesnes paragrafis 
saxelwodebiT. maSasadame, germanelma kanonmdebelma aRniSnuli 
problema gadawyvita Tanamonawileobis gansazRvrebis gafarToebis 
gziT. 

ssk-is 30-e paragrfi gabatonebuli Sexedulebis Tanaxmad, 
warmoadgens Tanamonawileobis gansakuTrebul regulirebas, e. w. 
hipoTeturi aqcesorobis konstruqciaze dayrdnobiT. es pozicia 
upirispirdeba ,,momzadebis Teorias’’, romelic aRiarebs, rom am 
normis SemoRebiT germanelma kanonmdebelma mosamzadebeli 
qmedebebis damoukidebeli dasjadoba SemoiRo. sakiTxis 
aseTnairad dasma germanel mecnierebs sazogadod ar miaCniaT 
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sworad, vinaidan danaSaulis momzadebis damoukidebeli 
dasjadobis aRiarebiT, adgili eqneba adamianis pirovnul sferoSi 
uxeS Carevas, romelic, Tavis mxriv, eWvqveS daayenebs am normis 
konstituciasTan Sesabamisobis sakiTxs. aqedan gamomdinare, 
mecnierebi germaniis konstituciis 103-e muxlis me-3 abzacis 
darRvevis Tavidan acilebis mizniT, uars amboben momzadebis 
dasjadobis aRiarebaze. 
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kari IV. danaSaulis mcdeloba  da  misi 
dasjadobis Taviseburebani qarTuli da  
germanuli sisxlis samarTlis mixedviT 

 

Tavi I. danaSaulis mcdelobis cneba da niSnebi 

§1. danaSaulis mcdelobis cneba da niSnebi qarTuli sisxlis 
samarTlis mixedviT 

 
qarTul ganmartebiT leqsikonSi sityva ,,mcdeloba’’ 

axsnilia, rogorc mcdelis Tviseba,324 xolo sityvaSi ,,cda’’ 
igulisxmeba moqmedeba risame Sesasruleblad, ris Sesrulebac 
Znelia, saeWvoa. es sityva mTian kuTxeebSi omSi Tavis gamoCenis 
mniSvnelobiTac gamoiyeneboda ,,TqvenTan ZaRlurad sicocxles 
sikvdili mijobs cdaSia’’ (vaJa).325 qarTuli enis ganmartebiT 
leqsikoni sityvas ,,cda’’ gadmoscems raime movlenis gamokvlevis, 
eqsperimentis mniSvnelobiT.326 

qarTul sisxlis samarTlis dogmatikaSi danaSaulis 
mcdeloba gaigeba, rogorc damnaSavis ganzraxi saqmianoba, 
romelic uSualo safrTxes uqmnis danaSaulis SemadgenlobiT 
gaTvaliswinebul sikeTes, magram igi ar iwvevs mis dazianebas,327 
zogjer damnaSavis da zogjer sxva mizezis gamo.328 

saqarTvelos moqmedi sisxlis samarTlis kodeqsis me-19 
muxlis 1-li nawilis Tanaxmad, ,,danaSaulis mcdelobad iTvleba 
ganzraxi qmedeba, romelic Tumca uSualod mimarTuli iyo 
danaSaulis Casadenad, magram danaSauli bolomde ar iqna 
miyvanili’’.  

maSasadame, danaSaulis mcdelobis arsi pozitiur niSnebze 
da negatiur faqtorze dayrdnobiT gaigeba. danaSaulis mcdelobis 
pozitiur niSnebSi igulisxmeba ssk-is me-19 muxlSi aRwerili 
subieqturi da obieqturi niSnebi, romlebic safuZvlad udevs 
mcdelobis dasjadobas. rac Seexeba negatiur faqtors, is me-19 
muxlis farglebs gareTaa da gulisxmobs im mizezebs, romlebic 
qmedebis bolomde ganuxurcieleblobas udevs safuZvlad. 

aseTi mizezebi SesaZlebelia Camoyalibdes or jgufad, 
pirveli, rodesac Sedegis miuRwevloba ganpirobebulia 
damnaSavisagan damoukidebeli mizezebis gamo, da meore, rodesac 
Sedegi uSualod damnaSavis mizeziT ar xorcieldeba. 

mcdelobis negatiuri faqtori gansazRvravs mcdelobis 
dasjadobis Taviseburebebs. 

                                                 
324 ix. qarTuli ganmartebiTi leqsikoni, me-5 tomi (1958). 
325 ix. qarTuli ganmartebiTi leqsikoni, me-8 tomi (1964). 
326 ix. qarTuli enis ganmartebiTi leqsikoni (1986). 
327 ix. wereTeli (1961), gv. 102.  
328 ix. gamyreliZe (2008), gv. 160. 
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saqarTvelos 1960 wlis sisxlis samarTlis kodeqsis me-17 
muxlis Tanaxmad, qmedeba danaSaulis mcdelobad maSin fasdeboda, 
rodesac danaSaulebrivi Sedegi ar miiRweoda ,,damnaSavis 
nebisagan damoukidebeli mizezebis gamo’’. mcdelobis 
dasaxelebuli ganmartebisagan gansxvavebiT, saqarTvelos moqmedi 
kanonmdebloba mcdelobis gansazRvrebaSi danaSaulebrivi Sedegis 
miuRwevlobis mizezebze zogad daTqmas ar akeTebs. 1999 wlis 
sisxlis samarTlis moqmedi kanonmdeblobis me-19 muxlis 
teqstidan am daTqmis amoRebiT kanonmdebelma xazi gausva imas, 
rom mcdelobas adgili aqvs nebismier SemTxvevaSi da igi arsebobs 
imisda miuxedavad, danaSaulebrivi Sedegi ganxorcielda 
damnaSavis mizeziT Tu misgan damoukideblad. amasTan, 
kanonmdebeli Tavisi gadawyvetilebiT Seecada dasjadi da 
aradasjadi mcdelobebis erTmaneTisagan gamijvnas, aseve 
nebayoflobiTi xelis aRebis institutiT mcdelobis gadafarvas. 
maSasadame, saqarTvelos moqmedi sisxlis samarTlis kodeqsis me-19 
muxlSi qarTvelma kanonmdebelma sxva gza airCia da uari Tqva 
danaSaulebrivi Sedegis gamowvevis xelisSemSleli mizezebis 
dasaxelebaze,329 ris Sedegad mcdelobis pozitiuri niSani 
negatiur faqtorad gadaiqca. 

qarTveli kanonmdeblis aseTi gadawyvetileba 
SesaZlebelia, ori mizeziT aixsnas: jer erTi, mcdelobis 
sakanonmdeblo ganmartebaSi mizezebze miTiTeba gamoiwvevs imas, 
rom uari unda iTqvas aradasjad mcdelobaze,330 da meore, aseTi 
ganmarteba sakmaod daaviwrovebs dasjadi mcdelobis farglebs, 
radgan, SesaZlebelia, Sedegi damnaSavis nebiT ar ganxorcieldes, 
magram adgili hqondes dasjad mcdelobas, Tu, ra Tqma unda, 
damnaSavis nebas saboloo xasiaTi ar eqneba.  

sisxlis samarTlis mecnierebaSi gabatonebuli Sexedulebis 
Tanaxmad, mcdelobis gansazRvrebis dros aucileblad unda 
yofiliyo miTiTeba danaSaulis Semadgenlobis bolomde 
ganuxorcieleblobis Sesaxeb da sakmarisi ar iyo imis dadgena, 
rom qmedeba uSualod mimarTuli iyo danaSaulis Casadenad.331  
aRniSnuli Sexeduleba qarTuli sisxlis samarTlis dogmatikaSi 
safuZvlad daedo saqarTvelos moqmedi ssk-is me-19 muxlis 
Sinaarss. sakanonmdeblo doneze (ssk-is me-19 muxli) danaSaulis 
mcdelobis aseTi ganmarteba moicavs rogorc daumTavrebeli, aseve 
damTavrebuli mcdelobis momentebs. Tumca, igi ver wvdeba 
danaSaulis mcdelobis yvela SemTxvevas, magaliTad, e. w. in dubio 
pro reo-s da umoqmedobiT danaSaulis Cadenis iseT SemTxvevebs, 
rodesac Sedegis dadgomis miuxedavad, saxeze ar aris ssk-is me-8 
muxlis mesame nawiliT gaTvaliswinebuli mesame piroba, Sedegis 
Tavidan acilebadoba. ssk-is me-19 muxliT gaTvliswinebuli 
mcdelobis cnebis naklovaneba gaxlavT aseve ganmartebaSi 
mocemuli bolo fraza ,,...magram danaSauli bolomde ar iqna 

                                                 
329 ix. dvaliZe, zogadi nawili (2007), gv. 160.  
330 iqve. 
331 ix. wereTeli (1961), gv. 134. 
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miyvanili”. ra Tqma unda, aq gaCndeba SekiTxva vis mier ar iqna 
danaSauli bolomde miyvanili? pasuxi martivia, vinaidan 
danaSaulis mcdelobis umarTlobas damnaSave axorcielebs, 
amdenad is gaxlavT danaSaulis amsrulebeli da swored mis mier 
ar unda iqnes danaSauli bolomde miyvanili. magram aqve 
logikurad gaCndeba meore SekiTxva imasTan dakavSirebiT, rom, Tu 
amsruleblis mier danaSauli bolomde ar ganxorcielda, gaxdeba 
Tu ara aseTi SemTxveva ssk-is me-19 muxlis mixedviT, mcdelobis 
dasjadobis Rirsi? uaryofiTi nawilakiT gamoxatuli azri, rom 
danaSauli bolomde ,,ar” iqna miyvanili, gulisxmobs imas, rom 
Tavad amsrulebelma aRar isurva danaSaulis bolomde miyvana. es 
ki, Tavis mxriv, miuTiTebs ara dasjad mcdelobaze, aramed 
nebayoflobiT xelis aRebaze. swored amitom ssk-is me-19 muxlSi 
uaryofiTi nawilaki ,,ar” sasurvelia Seicvalos uaryofiTi 
nawilakiT ,,ver”, raTa ssk-is me-19 muxlSi aRniSnuli xarvezi 
gaswordes. 

amasTan, mcdelobis muxlSi aseTi miTiTeba eWqveS ar 
daayenebs sisxlis samarTlis mecnierebaSi aRiarebul 
Sexedulebas imis Taobaze, rom nebayoflobiT xelis aRebiT 
danaSaulis mcdelobis anulireba ar xdeba. 

zemoaRniSnuli problemebis gaTvaliswinebiT, sasurvelia, 
Tu sisxlis samarTlis kanonmdebeli ssk-is me-19 muxlis Sinaarss 
Semdegnairad Camoayalibebda: ,,danaSaulis mcdelobad iTvleba 
ganzraxi qmedeba, romelic Tumca uSualod mimarTuli iyo 
danaSaulis Casadenad, magram danaSauli bolomde ver iqna 
miyvanili, gamonaklisi SemTxvevebis garda”. 

 

§2. danaSaulis mcdelobis cneba da niSnebi germanuli 
sisxlis samarTlis mixedviT 

 
germanul sisxlis samarTalSi termini ,,mcdeloba’’ 

momdinareobs Sua saukuneebis akademiuri germanuli enidan.332  
germaniis sisxlis samarTlis kodeqsSi mcdelobis 

sakanonmdeblo regulireba mcdelobis cnebidan gamomdinareobs, 
xolo es ukanaskneli, rogorc ukve iTqva, zogadi sityvaTa 
gamoyenebidan aRmocenda.333 ,,mcdelobis deliqtis’’ qveS swored is 
qmedebebi gaigeba, romlebic sanqcionirebulia, anu danaSaulis 
SemadgenlobiT arian moculi da, Sesabamisad, sasjeliT idevneba. 
,,mcdelobis deliqtebi’’ dasjadi mcdelobebi arian. ,,mcdelobis 
deliqtebis’’ cneba Seesabameba mcdelobis cnebas, radgan yvela 
,,mcdelobis deliqti’’ aseve warmoadgens mcdelobas da ara 
piriqiT.334 

                                                 
332 me-17 saukuneSi am terminma Caanacvla Semdegi cnebebi ,,experimentum’’, ,,versuchnis’’ 
da ,,versuchung’’. mcdelobis sinonimebia ,,Anstrengung’’, ,,Bemühung’’, ,,Bestrebung’’, 
,,Unternehmung’’, ,,Vorhaben’’ an ,,gehoben das Bemühung’’. ix. Wörner (2009), gv. 32. 
333 ix. Alwart (1982), gv. 85. 
334 ix. Alwart (1982), gv. 89. 
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germaniis 1872 wlis sisxlis samarTlis kodeqsis 43-e 
paragrafSi mocemuli danaSaulis mcdelobis cneba 1975 wlis 
moqmedi sisxlis samarTlis kodeqsis gamoqveynebel variantSi, 
kerZod, 22-e paragrafSi garkveuli Sinaarsobrivi cvlilebebiT 
iqna gadmoRebuli.335 germaniis Zveli ssk-is 43-e paragrafTan 
SedarebiT, axali ssk-is 22-e paragrafi mcdelobis dawyebis 
formulas mniSvnelovnad aviwrovebs.336 

germaniis sisxlis samarTlis kodeqsis 22-e paragrafis 
mixedviT, danaSaulis mcdeloba warmoadgens iseT SemTxvevas, 
rodesac damnaSave Tavisi warmodgeniT danaSaulis Semadgenlobis 
ganxorcielebas uSualod daiwyebs. danaSaulis mcdeloba 
danaSaulis mosamzadebel da danaSaulis dasrulebul safexurebs 
Soris mdgomi stadiaa.337 maSasadame, struqturuli TvalsazrisiT, 
danaSaulis mcdelobis stadiasTan gadis, erTi mxriv, 
damTavrebuli danaSaulis, xolo, meore mxriv, danaSaulis 
momzadebis sazRvari.338 mcdelobas danaSaulis e. w. ,,Sua stadiad” 
moixsenieben.339 igi aris ukve dawyebuli, magram jer kidev 
dausrulebeli danaSaulis safexuri. danaSaulis mcdelobis 
negatiur niSnad gvevlineba340 damnaSavisaTvis obieqturad 
Sesaracxi dasrulebuli qmedebis nakluloba, xolo mcdelobis 
pozitiuri niSani gulisxmobs damnaSavis gadawyvetilebas 
gansazRvruli danaSaulis Cadenis Sesaxeb da am gadawyvetilebis 
dadasturebas, rac gamoixateba qmedebis Semadgenlobis 
ganxorcielebis uSualo dawyebaSi. Tumca, mcdelobis 
sakanonmdeblo ganmartebaSi (ssk-is 22-e paragrafi) es elementebi 
arasrulyofilad aris gamoxatuli.341 

germaniis Zveli ssk-is 43-e paragrafTan SedarebiT, axali 
ssk-is 22-e paragrafi mcdelobis dawyebis formulas 
mniSvnelovnad aviwrovebs da misi Sinaarsobrivi mxare – 
danaSaulis nakluloba, danaSaulebrivi gadawyvetileba da 
danaSaulis uSualo dawyeba _ amtkicebs, rom mcdeloba 
TavisTavad ar arsebobs. igi ar aris damoukidebeli danaSaulis 
Semadgenloba.342 

germaniis sisxlis samarTalSi gabatonebuli Sexedulebis 
Tanaxmad, danaSaulis mcdelobaSi igulisxmeba damnaSavis 
warmodgeniT qmedebis SemadgenlobasTan axlos mdgomi realuri 
safrTxe, anda ex ante-d Secnobadi qmedebis arasaSiSi xasiaTi, 
romelic axlos dgas qmedebis SemadgenlobasTan da kanonmdeblis 
SefasebiT, igi warmoadgens samarTlis normisaTvis seriozul 
safrTxes. maSasadame, mcdeloba, upirveles yovlisa, aris 
danaSaulis SemadgenlobasTan axlos mdgomi iseTi ganzraxi 

                                                 
335 ix. Leipziger Kommentar (2007), gv. 1407. 
336 ix. Kratzsch, JA (1983), gv. 420. 
337 ix. Maurach, Gössel, Zipf, AT  II (1989), gv.13. 
338 Matt. Renzikowski, Strafgesetzbuch, Kommentar (2013), gv. 278. 
339 ix. Rath, Jus (1998), gv. 1006. 
340 Sead. Münchener Kommentar (2011), gv. 990.  
341 ix. Leipziger Kommentar (2007), gv. 1383. 
342 ix. Leipziger Kommentar (2007), gv. 1462. 
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qmedeba, romelic mimarTulia danaSaulis Semadgenlobis 
ganxorcielebisaken.343 amaze metyvelebs ssk-is 22-e paragrafi, 
romlis mixedviTac, qmedebis mcdelobad SefasebisaTvis 
aucilebelia danaSaulis Semadgenlobis uSualod dawyeba. amitom, 
rasac uSualo dawyebamde aqvs adgili, danaSaulis mcdelobad 
jer kidev ar ganixileba, aramed mxolod mosamzadebel qmedebas 
warmoadgens. 

danaSaulis SemadgenlobasTan axlos mdgomi qceva, rogorc 
es germaniis ssk-is 22-e paragrafidan gamomdinareobs, damnaSavis 
warmodgenis safuZvelze (,,danaSaulis YSesaxeb misi warmodgeniT’’) 
unda dadgindes. am ganmartebidan mcdelobisaTvis sami 
mniSvnelovani daskvnis gamotana SeiZleba: 

a) upirveles yovlisa, aRsaniSnavia is, rom yoveli 
mcdeloba damnaSavis mier danaSaulis Sesaxeb miRebul 
gadawyvetilebas moiTxovs, romelic mimarTulia danaSaulis 
dasrulebisaken. Tumca, es gadawvetileba ssk-is 22-e paragrafSi 
mocemuli ,,danaSaulis Sesaxeb warmodgenis’’ identuri ar aris,344 
magram danaSaulis Sesaxeb damnaSavis warmodgena Seesabameba 
ganzraxvis iseT elements, rogoric aris codnis elementi. vinc 
mxolod danaSaulis SemadgenlobasTan axlos mdgom safrTxes 
qmnis, misi warmodgena danaSaulis Semadgenlobis ganxorcielebis 
Sesaxeb saxeze ar aris, radgan igi an saerTod ar iTvaliswinebs 
aseT safrTxes (daudevroba), an kidev darwmunebulia imaSi, rom 
Sedegi ar dadgeba (TviTimedovneba). swored amitom, germanuli 
samarTali gaufrTxileblobiT mcdelobas ar aRiarebs.345 

b) ,,danaSaulis Sesaxeb warmodgena’’ ara mxolod 
ganzraxvis elements, aramed aseve, rogorc wesi, mis 
ganxorcielebasac gulisxmobs. maSasadame, sxvisTvis iaraRis 
mibjenis SemTxvevaSi, mkvlelobis mcdelobis sakiTxis gadawyveta 
damokidebuli ar aris mxolod imaze, piri mkvlelobis ganzraxviT 
moqmedebs, Tu mxolod dazaralebulis SeSineba unda, aramed es 
kidev ufro damokidebulia imaze, rom damnaSaves im wuTas, an 
garkveuli drois gasvlis Semdeg, sakuTar TavTan xangrZlivi 
msjelobis dasrulebis Semdeg, surs ganaxorcielos gasrola Tu 
ara. erT SemTxvevaSi, iaraRis mibjeniT saxezea danaSaulis 
mcdeloba, xolo meore SemTxvevaSi, danaSaulis SemadgenlobasTan 
siaxlovis ar arsebobis gamo, mcdeloba saxeze ar aris. 
maSasadame, danaSaulis mcdelobis arseboba, Tumca obieqturi 
masStabiT ganisazRvreba, magram mas aseve safuZvlad udevs 
subieqturi Sefasebac. maSasadame, amis mixedviT, ,,danaSaulis 
Sesaxeb warmodgena’’ damnaSavis ,,warmodgenis msvlelobis 
process’’, danaSaulis gegmas moicavs.346  

g) yuradRebas ipyrobs aseve uvargisi mcdelobis yvela 
formis dasjadobis sakiTxi. rodesac vinme mkvlelobis mizniT 
dazaralebuls gacnobierebulad uvnebel saSualebas yavaSi 

                                                 
343 Roxin, AT (2003), gv. 333.   
344 ix. Hillenkamp, Roxin FS (2001), gv. 700. 
345 ix. Roxin, AT (2003), gv. 333-334.   
346 ix. Roxin, AT (2003), gv. 334.   
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Seurevs, amiT igi ara sinamdvileSi, aramed mxolod misi 
warmodgeniT iwyebs danaSaulis Semadgenlobis uSualo 
ganxorcielebas. is, rom germaniis moqmedi sisxlis samarTali 
mcdelobas dasjadad acxadebs, gamomdinareobs ara marto ssk-is 
22-e paragrafidan, aramed aseve 23-e paragrafis me-3 nawilidan. 

vinaidan, saxeze unda iyos ,,danaSaulis Semadgenlobis 
ganxorcielebis’’ uSualo dawyeba, amitom mTavaria, rom safrTxe 
ara samarTlebriv sikeTesTan, aramed danaSaulis 
SemadgenlobasTan idges axlos. maSasadame, danaSaulis mcdelobis 
dasjadobis amosavali wertili aris ara daculi samarTlebrivi 
sikeTe, aramed danaSaulis Semadgenloba. es sakiTxi 
mniSvnelovania, radgan cdiseuli qmedebebi  SesaZlebelia aseve 
maSin iyos saxeze, rodesac daculi samarTlebrivi sikeTis 
gaTvaliswinebiT isini jer kidev Sors momzadebis sferoSi 
imyofeba. magaliTad, yalbi fulis damzadebis (ssk-is 146-e 
paragrafi) mcdelobis dasjadoba ukve maSin aris saxeze, rodesac 
damnaSave dokumentis gayalbebas daiwyebs, Tumca daculi 
samarTlebrivi sikeTe, kerZod, savaluto sistema, ufro gvian 
zaraldeba, vidre ar moxdeba fulis mimoqcevaSi gaSveba.347 

sabolood, mcdelobas adgili aqvs maSin, rodesac 
damnaSave Tavisi miznis misaRwevad realur saSualebas iyenebs. 
ararealuri saSualebiT ganxorcielebuli mcdeloba (rodesac 
vinmes surs jadoqrobiT daazianos sxva) dasawyisSive dausjelia. 
aseT mcdelobas aklia samarTlebrivad maRali riski, romelic 
saSiS mcdelobas axasiaTebs da amis garda, igi samarTlis 
normisaTvis seriozul safrTxes ar qmnis.348 

danaSaulis mcdelobis daxasiaTebisas sisxlis samarTlis 
mecnierebi miuTiTeben mcdelobis pozitiur (danaSaulis Sesaxeb 
miRebuli gadawyvetileba, rogorc subieqturi elementi da 
danaSaulis Semadgenlobis ganxorcielebis uSualo dawyeba, 
rogorc obieqturi elementi) da negatiur (danaSaulis 
Semadgenlobis daumTavrebloba) faqtorebze, rogorc mcdelobis 
cnebis aucilebel elementebze, romlebic danaSaulis 
Semadgenlobis kerZo SemTxvevebSi yovelTvis dgindeba.349 

danaSaulis daumTavreblobas, rogorc mcdelobis 
negatiur elements, SesaZlebelia sxvadasxva mizezi iwvevdes: 

1. pirveli mizezi aris Sedegis ganuxorcielebloba, 
romelic, SesaZlebelia, gamowveuli iqnes uvargisi saSualebis 
gamoyenebiT, an uvargisi obieqtis mimarT ganxorcielebuli 
qmedebiT. mTavaria, rom danaSaulis formaluri damTavrebis 
aucilebeli elementi akldes. danaSaulis materialuri 
dasruleba mcdelobisaTvis irelevanturia. 

2. danaSaulis daumTavreblobas SesaZlebelia subieqtur 
doneze hqondes adgili, maSin, rodesac damnaSaves obieqturad 
ganxorcielebuli Sedegi ar SeiZleba bralad Seeracxos,350 e. i. 

                                                 
347 ix. Roxin, AT (2003), gv. 334.   
348 ix. Roxin, AT (2003), gv. 334-335. 
349 ix. Jescheck, Weigend (1996), gv. 515.  
350 ix. Schönke, Schröder, Eser (2010), gv. 409. 
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rodesac damnaSave mcdelobis dawyebis Semdeg, Seuracxadi gaxda 
da aseT mdgomareobaSi man qmedebis ganxorcieleba gaagrZela.351 

3. danaSaulis daumTavreblobas maSinac aqvs adgili, 
rodesac saxeze ar aris obieqturi Semadgenlobis romelime 
niSani. magaliTad, a. urtyams b.-s mZime sagans, raTa Semdgom 
Tavisuflad moaxerxos b.-s CanTidan fulis amoReba, magram am 
moqmedebis ganxorcielebis Semdeg, aRmoCnda, rom CanTa, romelSic 
damnaSaves fuli eguleboda, carieli iyo. marTalia, a.-m Zaladoba 
gamoiyena, magram damTavrebuli yaCaRoba germanuli sisxlis 
samarTlis kodeqsis 249-e paragrafis safuZvelze gamoiricxulia, 
radgan Zaladobis garda, aRniSnuli danaSaulis damTavrebisaTvis 
aucilebelia damnaSavis mier sxvisi nivTis dauflebis momenti, 
rasac am ukanasknel SemTxvevaSi ar hqonia adgili. maSasadame, 
mocemul magaliTSi danaSaulis dasrulebas aklia danaSaulis 
obieqti,352 ris gamoc qmedeba mxolod yaCaRobis mcdelobiT unda 
dakvalificirdes.353 354  

aris iseTi SemTxvevebi, sadac mizezobrivi kavSiris 
arsebobis miuxedavad, damnaSaves Sedegi obieqturad ar 
Seeracxeba. magaliTad, a. mokvlis ganzraxviT esvris b. 
cecxlsasroli iaraRidan, magram mxolod janmrTelobas 
dauzianebs. dauZlurebul b. Tavs daesxmeba c.-e da moklavs mas. 
maraTalia, mocemul magaliTSi mizezobrivi kavSiri saxezea, 
magram Sedegi a.-s obieqturad ar Seeracxeba. swored amitom a. 
damTavrebuli mkvlelobisaTvis pasuxs ar agebs.355 amasTan 
dakavSirebiT, germanul sisxlis samarTlis literaturaSi 
dasaxelebulia aseve Semdegi magaliTi: a. mokvlis ganzraxviT 
esvris b.-s da aacilebs, Tumca gasrolis xmaze SeSinebuli cxenis 
rema gadauvlis b.-s, ris Sedegad es ukanaskneli daiRupeba. 
germanul sisxlis samarTlis dogmatikaSi marTebulad miuTiTeben 
imaze, rom obieqturi Seracxvis Tanamedrove moZRvrebis Tanaxmad, 
a.-s Sedegi obieqturad ar Seeracxeba, vinaidan Sedegi a.-s uSualo 
gasroliT ar aris gamowveuli,356 Tumca, pirobaTa Teoriis 
Tanaxmad, mizezobrivi kavSiri arsebobs a.-s qmedebasa da b.-s 
sikvdils Soris.357 

4. Sedegis dadgomis miuxedavad, qmedeba SeiZleba 
mcdelobad Sefasdes maSinac, rodesac obieqturad saxezea 
gamamarTlebeli viTareba, romelic damnaSaves Secnobili ar aqvs. 

                                                 
351 ix. Rudolphi (2009), gv. 23.  
352 germanul sisxlis samarTalSi, qarTuli sisxlis samarTlisagan 
gansxvavebiT, danaSaulis obieqti gaigeba yvela is sagani, romlis daufleba 
ganzraxuli aqvs damnaSaves, Tumca Tanamedrove qarTul sisxlis samarTalSi 
zogierTi mecnieri samarTlebrivi sikeTisagan mijnavs danaSaulis obieqts da 
am ukanasknelSi moiazrebs, magaliTad, nivTs, dokuments da a. S. ix. turava 
(2013), gv. 16. 
353 ix. Heinrich (2012), gv. 290-2291. 
354 germaniis sisxlis samarTlis kodeqsis 249-e paragrafis mixedviT, yaCaRoba 
damTavrebulia Zaladobis gamoyenebiT sxvisi niTis dauflebis momentidan. 
355 ix.: Heinrich (2012), gv. 290-291; turava (2013), gv. 125. 
356 ix. Rath, Jus (1998), gv. 1009. 
357 ix. turava (2013), gv. 116. 
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aseT SemTxvevebSi qmedebis mcdelobad Sefaseba damnaSavis mier 
ganxorcielebuli Sedegis gamamarTlebeli garemoebebis 
safuZvelze kompensirdeba, ris gamoc qmedebis damTavrebul 
danaSaulad Sefaseba gamoiricxeba.358 

5. danaSaulis damTavreba gamoiricxeba im SemTxvevaSic, 
rodesac damnaSavis qceva sinamdvileSi sisxlissamarTlebivi 
qmedebiT ar aris moculi. amis magaliTia moCvenebiTi mogerieba.359  

zogierTi germaneli avtori samarTlianad ar iziarebs 
pozicias, romlis mixedviT, qmedebis daumTavreblobis momenti 
mcdelobis Semadgenlobis elementad miiCneva, radgan ssk-is 22-e 
paragrafi, adre moqmedi sisxlis samarTlis kodeqsis 43-e 
paragrafis teqstisagan gansxvavebiT,360 mcdelobis 
gansazRvrebisaTvis qmedebis ganuxorcieleblobis faqts ar 
moiTxovs, aramed mcdelobis dasadgenad sakmarisad miiCnevs 
damnaSavis warmodgeniT qmedebis Semadgenlobis ganxorcielebis 
uSualo dawyebas.361 

 

§3. Sejameba 

 
qarTuli sisxlis samarTlis kodeqsis me-19 muxli da 

germaniis sisxlis samarTlis kodeqsis 22-e paragrafi, romelic 
gansazRvravs danaSaulis mcdelobis cnebas, garkveuli 
msgavsebebiTa da gansxvavebebiT gamoirCeva. struqturulad orive 
norma isea Camoyalibebuli, rom masSi SesaZlebelia gamoiyos 
mcdelobis pozitiuri (danaSaulis Sesaxeb miRebuli 
gadawyvetileba, rogorc subieqturi elementi da danaSaulis 
Semadgenlobis ganxorcielebis uSualo dawyeba, rogorc 
obieqturi elementi) da negatiuri (danaSaulis Semadgenlobis 
daumTavrebloba) faqtorebi, rogorc mcdelobis cnebis 
aucilebeli elementebi, romlebic danaSaulis Semadgenlobis 
kerZo SemTxvevebSi yovelTvis dgindeba. 

saqarTvelos sisxlis samarTlis kodeqsis me-19 muxli, 
adre moqmed sisxlis samarTlis kodeqsis me-17 muxlTan 
SedarebiT, ukeTesad aris Camoyalibebuli, Tumca igi garkveul 
uzustobebs mainc Seicavs, rac mocemuli cnebis arasrulyofil 
xasiaTze metyvelebs. 

zogjer Sedegis dadgomis miuxedavad, qmedeba danaSaulis 
mcdelobad fasdeba, e. i. rodesac damnaSaves Sedegi uSualod ar 
gamouwvevia, anda rodesac mas Sedegi obieqturad ar eracxeba. 
aseT SemTxvevbs maSinac aqvs adgili, rodesac mizezobrivi kavSiri 
wydeba mesame piris an Tavad dazaralebulis meSveobiT da Sedegis 
gamowveva srulebiT sxva axali mizeziT xdeba. aseve, aRiarebulia, 

                                                 
358 ix. Heintschel-Heinegg (2010), gv. 209. 
359 ix. Schönke, Schröder, Eser (2010), gv. 409. 
360 germaniis Zveli sisxlis samarTlis kodeqsis 43-e paragrafis teqsti 
pirdapir miuTiTebda mcdelobis dros qmedebis daumTavreblobis faqtze, ix. 
Herzberg, JuS (1996), sqolio 8, gv. 378.  
361 ix. Herzberg, JuS (1996), gv. 378.  



 107 

rom sul mTlad atipiuri SemTxvevebis dros, qmedebis 
damTavrebul danaSaulad Sefaseba, gamoricxulia. yovelive amis 
gaTvaliswinebiT, sasurvelia, Tu ki ssk-is me-19 muxli ase 
Camoyalibdeba: ,,danaSaulis mcdelobad iTvleba ganzraxi qmedeba, 
romelic Tumca uSualod mimarTuli iyo danaSaulis Casadenad, 
magram danaSauli bolomde ver iqna miyvanili, gamonaklisi 
SemTxvevebis garda”. 

germaniis Zveli ssk-is 43-e paragrafTan SedarebiT, axali 
ssk-is 22-e paragrafi erTi SexedviT mcdelobis dawyebis 
formulas mniSvnelovnad aviwrovebs, sadac danaSaulis 
mcdelobis arseboba, Tumca obieqturi masStabiT ganisazRvreba, 
magram mas aseve safuZvlad udevs subieqturi Sefaseba. maSasadame, 
amis mixedviT, ,,danaSaulis Sesaxeb warmodgena’’ damnaSavis 
,,wamodgenis msvlelobis process’’, danaSaulis gegmas moicavs. 

 
 
 

Tavi II. daumTavrebeli danaSaulis Sesaxeb 
ganviTarebuli Sexedulebebi 

 
sisxlis samarTlis dogmatikaSi danaSaulis mcdelobis 

Sesaxeb mravali Sexeduleba ganviTarda. jer kidev daumTavrebeli 
danaSaulis istoriulma kvlevam aCvena, rom mcdelobis obieqturi 
da subieqturi Teoriebi aTwleulebis manZilze pirvelobaSi 
ecilebodnen erTmaneTs. zogjer obieqtur Teorias ekava 
gabatonebuli adgili, zogjer ki subieqturi Teoria iRebda 
revanSs. garda amisa, sisxlis samarTlis dogmatikaSi adgili 
hqonda subieqturi da obieqturi Teoriebis kombinirebis 
mcdelobas, romlis Sedegad Camoyalibda Sereuli Teoriebi. ufro 
mogvianebiT sisxlis samarTlis dogmatikaSi adgili daimkvidres 
Tanamedrove Teoriebma, romlebmac TavianTi wvlili Seitanes 
daumTavrebeli danaSaulis dogmatikis ganviTarebis saqmeSi. 
gansakuTrebiT, maTi didi roli momzadebisa da mcdelobis 
urTierTgamijvnis saqmeSi gamovlinda. dasaxelebuli Teoriebi 
pirobiTad SeiZleba daiyos klasikur da Tanamedrove Teoriebad. 
klasikur Teoriebs miekuTvneba obieqturi, subieqturi da e. w. 
Sereuli Teoriebi, xolo Tanamedrove Teoriebis rigebSi dgas 
roqsinis, kratcSis da sxvaTa Sexedulebebi.362 

mcdelobis Sesaxeb ganviTarebuli Teoriebis klasifikacia 
zogierT avtorTan SesaZlebelia SedarebiT gansxvavebuli saxiT 
iyos warmodgenili,363 Tumca amas arsebiTi mniSvneloba ar gaaCnia 
mcdelobis irgvliv wamoWrili problemebis gadaWrisaTvis da, 
rac mTavaria, sxvadasxvagvari klasifikacia ar akninebs TiToeuli 
maTganis mniSvnelobas. 

 

                                                 
362 ix. Papageorgiou-Gonatas (1988), gv. 40. 
363 Sdr. Kratzsch, JA (1983), gv. 424. 
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§1. klasikuri Teoriebi 

1. 1. obieqturi Teoriebis saTaveebTan 

obieqturi moZRvrebis mixedviT, mcdeloba zogadad 
ganimarteba, rogorc garegnulad gamoxatuli, obieqturad saSiSi 
ganzraxi qmedeba, romelic mimarTulia danaSaulis Casadenad. es 
azri ise unda iqnes gagebuli, rom qmedebis marTlwinaaRmdegoba 
damokidebuli aris sxvisi uflebrivi sikeTis dazianebaze, an 
misTvis safrTxis Seqmnaze, amitom mxolod marTlsawinaaRmdego 
gamizvna, qmedebas, rogorc umarTlobis elements, ar ayalibebs.364 

sisxlis samarTalSi, SeiZleba iTqvas, rom obieqturi 
Teoriebi foierbaxis365 moZRvrebidan iReben saTaves. foierbaxi 
werda, rom marto marTlsawinaaRmdego gamizvna (Absicht) ar 
warmoadgens qmedebas, rogorc umarTlobis elements, aramed 
saWiroa garegnulad gamoxatuli samyaros mikuTvnebuli 
fenomenaluri qmedeba. foierbaxi qmedebas mxolod maSin Tvlida 
marTlsawinaaRmdegod, rodesac igi samarTlebriv sikeTes 
xelyofda an safrTxes uqmnida mas.366  

foierbaxs danaSaulis mcdelobad miaCnda qmedeba, romelic 
misi gamovleniT mizezobriv kavSirSia ganzrax danaSaulTan da 
Seicavs obieqtur saSiSroebas.367 foierbaxi Tavisi fsiqologiuri 
iZulebis Teoriidan askvnida, rom, Tu saxelmwifos surs sisxlis 
samarTlis kanoniT Tavidan aicilos danaSauli, maSin man 
sasjelis muqara unda gaavrcelos iseT qmedebebze, romlebic jer 
kidev ar miekuTvneba danaSaulebriv qmedebebs, magram danaSaulis 
momzadebas an danaSaulis dawyebas warmoadgenen.368 amiT foierbaxi 
faqtobrivad danaSaulis momzadebis dasjadobis aucileblobaze 
miuTiTebda. 

obieqturi Teoriis xazs gahyva aseve mitermaieri 
(mitermaieri iyo foierbaxis mowafe), romelmac danaSaulis 
mcdelobis kriteriumad aseve Sesabamisi qmedebis xasiaTi aiRo.369 
Tumca, igi miuTiTebda foierbaxiseuli mcdelobis koncefciis 
naklovanebaze da gamarTlebulad miiCnevda mcdelobis 
umarTlobis SezRudvas. swored amitom, mitermaieri danaSaulis 
iaraRis damzadebas dausjel momsamzadebel qmedebad miiCnevda. 
misi azriT, danaSaulis mcdeloba mxolod maSin iyo saxeze, 
rodesac damnaSave danaSaulis iaraRs gamoiyenebda.370 

amave poziciaze idga foierbaxis mowafe zaxaria. igi 
mcdelobis umarTlobis sakanonmdeblo gansazRvrebaSi 
ganxorcielebis dawyebis aucileblobaze amaxvilebda yuradRebas. 

                                                 
364 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 195. 
365 ix. Treplin, ZStW 76 (1964), gv. 446. 
366 ix. Rey- Sanfiz (2006), gv. 26. 
367 ix. Papageorgiou-Gonatas (1988), gv. 19. 
368 ix. Schubert (1978), gv. 140. 
369 ix. Papageorgiou-Gonatas (1988), gv.19. 
370 ix. Weber (1970), gv. 6-7.   
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zaxaria akritikebda foierbaxs da miaCnda, rom yovelgvar 
momzadebaSi kanonis darRvevas ar aqvs adgili.371  

,,obieqturi Teoriebis” mixedviT, uvargisi mcdeloba 
dausjeli rCeba, vinaidan am dros saxeze ar aris arc konkretuli 
da arc abstraqtuli safrTxe. Tumca, mogvianebiT ,,obieqturma 
Teoriebma” garkveuli cvlilebebi ganicades da mitermaieri ukve 
erTmaneTisagan mijnavda absoluturad uvargis da SedarebiT 
uvargis mcdelobebs. aqedan, pirvel mcdelobas igi dausjelad 
Tvlida, xolo meores - dasjad qmedebad acxadebda, vinaidan igi 
masSi obieqtur safrTxes xedavda.372 

am Sexedulebis sisuste aSkaraa, radgan, Tu oc 
dasaZinebel tablets sikvdilis gamowveva SeuZlia, amis gamo, 
erTi dasaZinebeli tabletiT mkvlelobis mcdeloba mxolod 
SedarebiT uvargis da, Sesabamisad, SedarebiT saSiS mcdelobad 
unda CaiTvalos.373 

1. 1. 1. mcdelobis formalur-obieqturi Teoria 
 ,,obieqturi Teoriebidan” formalur-obieqturi Teoria, 

SeiZleba iTqvas, yvelaze ufro Tanmimdevruli Teoriaa.374 am 
Teoriis mixedviT, danaSaulis mcdelobas mxolod maSin aqvs 
adgili, rodesac damnaSave sisxlis samarTlis kanonSi aRwerili 
qmedebis ganxorcielebas daiwyebs. am dros, Sesabamisi qmedebis 
sul mcire nawili mainc unda ganxorcieldes.375  

formalur-obieqturi moZRvreba qmedebis ganxorcielebas 
danaSaulis Semadgenlobis Sesabamisi qmedebis 
TanabarmniSvnelovnad miiCnevs. am qmedebaTa TanabarmniSvnelobis 
sakiTxs xazs usvams ,,formalur-obieqturi” Teoriis mTavari 
warmomadgeneli belingi, romlis mixedviT, deliqtis Sesabamisi 
sakanonmdeblo Semadgenloba mcdelobis dros, ganxorcielebis 
ubralo dawyebaSi gadadis, romlis drosac qmedebebi, romlebic 
jer kidev ar Seesabameba qmedebis Semadgenlobas, mxolod 
mosamzadebel qmedebebad miiCneva. am Teoriis arsidan gamomdinare, 
franc fon listi kidev ufro akonkretebs qmedebis 
ganxorcielebis dawyebis kriteriums gansazRvrul terminze 
miTiTebiT. magaliTad, ganzrax mkvlelobis mcdelobis dawyebad 
mas miaCnia cecxlsasroli iaraRidan ,,gasrola’’, rodesac 
msxverpls tyvia an gascdeba, an mxolod janmrTelobas 
dauzianebs, xolo yvela sxva danarCeni qmedebebi, romlebic 
gasrolis process uswrebs win, kerZod, iaraRis datenva da fexze 
Seyeneba, maSasadame, misi sabrZolo mdgomareobaSi moyvana da 
damizneba, ganixileba danaSaulis dausjel momzadebad.376 

amrigad, ,,formalur-obieqturi Teoriis” Tanaxmad, Tuki 
sisxlis samarTlis mecniereba mcdelobis gansazRvrisaTvis 

                                                 
371 ix. Vehling (1991), gv. 17-18. 
372 ix. Treplin, ZStW 76 (1964), gv. 447. 
373 ix. Roxin, AT (2003), gv. 341. 
374 ix. Papageorgiou-Gonatas (1988), gv. 40. 
375 ix. Leipziger Kommentar (2007), gv. 1488-1489. 
376 ix. Papageorgiou-Gonatas (1988), gv. 40. 
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sityvis naturalistur gagebas daefuZneba, maSin igi SedarebiT 
saimedo kriteriumad iqceva. amitom SeiZleba darwmunebiT iTqvas, 
rom am Teoriaze dayrdnobiT, qmedeba, romliTac pirovneba 
mcirewlovan bavSvs, masTan sqesobrivi kavSiris damyarebis mizniT, 
uTaxmdeba Sexvedris drosa da adgilze, jer kidev ar ganixileba 
ssk-is 176-e paragrafSi (mcirewlovanTan sqesobrivi kavSiris 
damyareba) aRwerili danaSaulis Semadgenlobis dawyebad.377  

formalur-obieqtur Teorias aqvs rogorc dadebiTi, aseve 
uaryofiTi mxareebi. misi damsaxureba is aris, rom igi Seesabameba 
kanonierebis iseT princips, rogoric aris ,,nullum crime sine lege’’, 
radgan igi ar iyenebs iseT kriteriumebs, romlebic danaSaulis 
Semadgenlobis gareT dgas. 

rac Seexeba am Teoriis nakls, mdgomareobs imaSi, rom igi 
zustad ver gansazRvravs, Tu rodis unda CaiTvalos qmedeba 
danaSaulis mcdelobad da rodis ara. terminebi, romlebzec 
listi akeTebs aqcents, ar aris is ,,magiuri sityvebi’’, romelic am 
problemis dadebiTad gadawyvetas SeZlebs. aseve, mxedvelobaSia 
misaRebi is faqti, rom danaSaulis mcdelobis cneba unda 
ganisazRvros ara mxolod formaluri, aramed aseve materialuri 
kriteriumiT.378 

wminda ,,formalur-obieqturi TeoriiT” dReisaTvis ukve 
rTulia germanul sisxlis samarTalSi danaSaulis mcdelobis 
axsna, radgan germaniis sisxlis samarTlis kodeqsis 22-e 
paragrafis teqstis mixedviT, mcdelobis dasabuTebisaTvis 
aucilebelia ara qmedebis Semadgenlobis nawilobriv 
ganxorcieleba, aramed aseve qmedebis Semadgenlobis 
ganxorcielebis Sedgoma. aqedan Cans, rom mcdelobis areali 
qmedebis nawilobriv ganxorcielebiT ar aris SezRuduli.379 

1. 1. 2. mcdelobis pirobaTa Teoria   
,,formalur-obieqtur TeoriasTan” axlos dgas ,,pirobaTa 

Teoria” (Bedingungstheorie), romlis mTavari mimdevrebi arian 
bindingi da birkmeieri. es moZRvreba erTmaneTisagan mijnavs 
pirobas da mizezs. 

miznis miRwevis process bindingi afasebs, rogorc 
mamoZravebel (pozitiuri) da Semaferxebel (negatiuri) faqtorebs 
Soris brZolas. mizezobrioba mas miaCnia pozitiuris mier Sedegis 
negatiuri pirobebis gadawona, romelic gamowveulia adamianis 
nebiT. misi SexedulebiT mizezobrioba ar aris ubralo 
gadamwyveti, zemoqmedi piroba, aramed Tvisobrivad sul sxva ram 
aris, kerZod ki, nebis ganxorcielebaa. misi TqmiT, is rac pirobad 
aris miCneuli, arasodes ar CaiTvleba mizezad. igi qmedebis 
ganxorcielebas iseve ganmartavs, rogorc danaSaulis 
Semadgenlobis Sesabamisi qmedebis ganxorcielebas, xolo 

                                                 
377 ix. Stratehnwert, Kuhlen,  AT (2011), gv. 199. 
378 ix. Papageorgiou-Gonatas (1988), gv. 40-41. 
379 ix. Roxin, AT (2003), gv. 363. 
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mosamzadebel qmedebebs igi uyurebs, rogorc ubralo pirobebs 
qmedebis Semdgom gansaxorcieleblad. 

birkmaieri piriqiT fiqrobs. mas miaCnia, rom mizezi 
pirobebis wreSi unda moiZebnos. birkmaieri moqmedebis mizezs 
(Verursachungshandlung) iseve ganmartavs, rogorc qmedebis 
ganxorcielebas, romelsac igi danaSaulis Semadgenlobis 
Sesabamis qmedebis sakanonmdeblo gagebasTan aTanabrebs.380 

,,pirobaTa Teoria” SeiZleba Sefasdes, rogorc mcdelobis 
Sesaxeb Tanamedrove poziciis winamorbedi, radgan igi mcdelobas 
miakuTvnebs uSualod danaSaulis Semadgenlobis win mdgom 
qmedebebs, xolo Soreul qmedebebs, romlebic danaSaulis Cadenas 
mxolod SesaZlebels xdis, ganixilavs dausjel mosamzadebel 
qmedebebad.  

am Teoriis warmomadgenlebic ar iyvnen erTsulovnebi 
mizezisa da pirobis gamijvnis sakiTxis gadawyvetisas. rasac 
bindingi Tvisobriobad afasebda, mas birkmaieri raodenobrivad 
ganixilavda. rogorc ki mizezi danaSaulis Semadgenlobis 
Sesabamisi qmedebis identurad ganixileba, maSinve gaCndeba 
SekiTxva imasTan dakavSirebiT, rom sabrZolo mdgomareobaSi 
moyvanili iaraRis Caxmaxze TiTis gamokvra pirobad unda 
Sefasdes, Tu mizezad, an kidev, rodesac TaRliTobis mizniT ori 
tyuilia naTqvami, rogor unda dadgindes, aqedan romeli gaxda 
dazaralebulis motyuebis mizezi, romelsac TaRliTobis 
Semadgenloba iTvaliswinebs. aqedan gamomdinare, metad rTulia 
zemoqmedebis xarisxis Sefaseba. arsebobs iseTi mravalaqtiani 
deliqtebi, magaliTad, gaupatiureba, sadac bolo aqti (sqesobrivi 
kavSiri) obieqturad aqtiuria, magram mcdeloba ukve pirveli 
aqtis, kerZod, Zaladobis gamoyenebisTanave iwyeba.  

birkmaiers, romelsac Secnobili hqonda pirobis da 
mizezis gamijvnis sirTuleebi, dasaSvebad miiCnevda, rom saboloo 
gadawyvetilebis miReba mosamarTlis Tavisufali 
SexedulebisaTvis miendoT. magram ar iqneba marTebuli 
mosamarTlisaTvis im sakiTxis mindoba, romlis gadawyvetac 
mecnierebam da kanonmdebelma ver SeZlo.381 

marTalia, am Teoriam didi roli iTamaSa danaSaulis 
mcdelobis ganviTarebis saqmeSi, magram misi gamijvnis kriteriumi 
ar aRmoCnda warmatebuli.382 

zemoT motanilma msjelobam gamokveTa ori mniSvnelovani 
sakiTxi, pirveli ukve dasaxelda da exeba pirobisa da mizezis 
urTierTgamijvnis sirTuleebs, xolo meore sakiTxi 
dakavSirebulia Tavad am Teoriis arsobriv TaviseburebebTan, 
kerZod, cnobilia, rom ,,pirobaTa Teoria” ,,mizezobriobis 
pirobaTa Teoriis’’ identuria. am ukanasknelis Tanaxmad, 
nebismieri piroba danaSaulebrivi Sedegis gamomwvev mizezad 
ganixileba. Tuki danaSaulis mcdelobis SemadgenlobisaTvis 

                                                 
380 ix. Papageorgiou-Gonatas (1988), gv. 42. 
381 ix. Papageorgiou-Gonatas (1988), gv. 43. 
382 ix. Mayer, AT, gv. 285. es avtori erTmaneTisagan ar mijnavs mizezebs da 
pirobebs. 
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yvela piroba TanabarmniSvnelovan pirobad gamocxaddeba, maSin ra 
kriteriumi unda iqnes arCeuli danaSaulis momzadebisa da 
mcdelobis erTmaneTisagan gasamijnad? amitom, ufro marTebuli 
iqneba, Tu es Teoria ,,mizezobriobis pirobaTa Teoriisagan’’ 
gaimijneba da, Sesabamisad, yvela piroba ar gaxdeba qmedebis 
Semadgenlobis dawyebisaTvis relevanturi, aramed mxolod iseTi, 
romelic axlos dgas am ukanasknelTan. 

1. 1. 3. moZRvreba danaSaulis Semadgenlobis naklulobaze 
me-20 saukunis 30-ian wlebSi farTo gavrceleba hpova 

moZRvrebam ,,danaSaulis Semadgenlobis naklulobaze’’, romlis 
mTavari warmomadgeneli iyo graf cu dona. igi danaSaulebriv 
Sedegs mijnavda sxva iseTi garemoebebisagan, rogoric aris, 
magaliTad, obieqti, saSualeba, droiTi da sivrcobrivi pirobebi. 
mis ukidures formaSi es moZRvreba mcdelobad da, maSasadame, 
dasjad qmedebad ar miiCnevda iseT SemTxvevas, sadac 
dasaxelebuli niSnebidan romelime niSani ar iyo saxeze.383  

amdenad, ,,danaSaulis Semadgenlobis naklulobis Teoriis’’ 
Tanaxmad, danaSaulis mcdelobas adgili aqvs mxolod maSin, 
rodesac saxeze ar aris danaSaulis Sedegi. magaliTad, 
mkvlelobis mizniT gasrolili tyia acda mizans. magram, rodesac 
zemoT CamoTvlili danaSaulis garemoebebi ar aris saxeze, maSin 
adgili aqvs ,,danaSaulis Semadgenlobis naklulobas’’, romelic 
dasawyisSive dausjeli rCeba. magaliTad, qurdobis mizniT 
dauflebuli nivTi ar aris ,,sxvisi’’, an janmrTelobis dazianebis 
dros gamoyenebuli saSualeba ar warmoadgens ,,sawamlavs’’, anda 
mkvlelobis mizniT ganxorcielebuli gasrolis obieqti 
,,adamiani’’ ar aRmoCnda.384 

sakiTxis aseTma gadawyvetam daafiqra Tavad am Teoriis 
warmomadgenlebi. franki Seecada am Teoriis modificirebas. 
gamoyenebuli saSualebis mxedvelobaSi miRebiT, igi ganasxvavebda 
ontologiur (faqtobrivi garemoebebSi) da nomologiur 
(iuridiul) Secdomas. Secdomis pirvel saxes igi dasjadad 
acxadebda, xolo meore saxes dausjelad Tvlida. magaliTad, Tu 
damnaSave Seecdeboda vinmes mowamvlas, magram msxverpls Sxamis 
nacvlad SecdomiT Saqris fxvnils miscemda, mkvlelobis 
mcdelobisaTvis unda dasjiliyo, radgan adgili hqonda 
ontologiur Secdomas, maSin rodesac, dausjeli rCeboda fexmZime 
qalis qmedeba, rodesac igi darwmunebuli iyo, rom Saqrian wyals 
orsulobis moSla SeeZlo. aseT SemTxvevaSi saxeze iyo 
nomologiuri Secdoma.385 

Tu ,,danaSaulis Semadgenlobis naklulobis Teorias’’ 
gahyvebi, maSin yovelgvari mcdeloba dausjeli unda darCes,386 
amitom germaneli sisxlis samarTlis mecnierebi logikurad svamen 

                                                 
383 ix. Papageorgiou-Gonatas (1988), gv. 44. 
384 ix. Roxin, AT (2003), gv. 341. 
385 ix. Papageorgiou-Gonatas (1988), gv. 44. 
386 ix. Papageorgiou-Gonatas (1988), gv. 45. 
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SekiTxvas: ratom ar unda daisajos ukanono aborti maSin, 
rodesac saxeze ar aris iseTi niSani, rogoric aris nayofi  
(uvargisi obieqti), da, piriqiT, ratom unda daisajos aborti 
uvargisi saSualebis gamoyenebiT maSin, rodesac mxolod Sedegi 
ar dadga? aseve, germaniis ssk-is 224-e paragrafis gamoyenebis 
dros (janmrTelobis dazianeba), ratom unda gamoiricxos 
danaSaulis mcdeloba maSin, rodesac damnaSave uvnebel 
substancias SecdomiT sawamlavad miiCnevs (sawamlavi ssk-is 224-e 
paragrafSi danaSaulis Semadgenlobis niSania), da, piriqiT, ratom 
isjeba mkvlelobis mizniT aseTi saSualebiT ganxorcielebuli 
qmedeba germaniis ssk-is 211-e paragrafiT, rogorc ganzrax 
mkvlelobis mcdeloba.387 

am Teoriis mizani iyo uvargisi mcdelobis dausjelobis 
dasabuTeba, magram vinaidan dRes mcdelobis am saxis dasjadoba 
sakanonmdeblo donezea daregulirebuli, amitom am Teoriam 
dakarga Tavisi mniSvneloba.388 

garda amisa, msjelobam gamoavlina, am Teoriis safuZvelze 
problemis araerTgvrovnad gadawyvetis tendenciebi sxvadasxva 
danaSaulis SemadgenlobebSi.  

1. 1. 4. materialur-obieqturi Teoria 
1897 wlidan, rogorc germanul, aseve sxva qveynebis 

sisxlis samarTalis mecnierebasa da sasamarTlo praqtikaSi, didi 
aRiareba moipova ,,frankis formulam’’. am formulis mizani iyo 
obieqturi Teoriis farglebSi gamijvnis formaluri kriteriumi 
Seecvala materialuri kriteriumiT, amitom am Teorias 
,,materialur-obieqturi Teoriis” saxeliT moixsenieben.389 

frankis cnobili formula Semdegnairad JRers: ,,bunebrivi 
TvalsazrisiT, qmedebis ganxorcielebis dawyebis process adgili 
aqvs nebismier iseT saqmianobaSi, romelic danaSaulis 
SemadgenlobasTan aucilebeli kavSiris meoxebiT, mis Semadgenel 
nawilad warmoCindeba”.390  

Tavisi kriteriumis asaxsnelad franks moaqvs  Semdegi 
magaliTebi: a) iaraRis datenva da damizneba, misi gagebiT, 
warmoadgens ganzrax mkvlelobis Semadgenel qmedebas; b) xelis 
waReba sagnisaken ganixileba, rogorc qurdobis Semadgeneli 
qmedeba; g) xelis aweva dasartymelad fasdeba, rogorc 
janmrTelobis dazianebis erTiani aqti, xolo mosamzadebel 
qmedebebs igi miakuTvnebs damnaSavis mier danaSaulis saSualebis 
momzadebas, Sesaferisi viTarebis gamoZebnas, danaSaulis adgilze 
gamgzavrebas da iq Casafrebas. 

am Teoriis naklad miiCneven imas, rom ,,aucilebeli 
kavSiris” cneba Zalzed abstraqtul xasiaTs atarebs, swored 
amitom, zogierTi mecnieri, rogoric iyo, magaliTad, hipeli, am 

                                                 
387 ix. Roxin, AT (2003), gv. 341-342. 
388 ix. Papageorgiou-Gonatas (1988), gv. 45. 
389 ix.: Papageorgiou-Gonatas (1988), gv. 46; Treplin, ZStW 76 (1964), gv. 463.   
390 Frank, Strafgesetzbuch (1931),  gv. 87. citirebulia Papageorgiou-Gonatas (1988), gv. 46. 
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cnebis nacvlad iyenebda ,,uSualo kavSiris” cnebas, romlis 
daxmarebiT igi Seecada dasaxelebuli cnebis konkretizacias. amas 
garda, franki Tavis formulaSi aseve ar akonkretebda ,,bunebrivi 
Tvalsazrisis’’ cnebas. amitom, mecnierebi svamen SekiTxvas imasTan 
dakavSirebiT, Tu ras unda daefuZnos ,,bunebrivi Tvalsazrisi’’, ra 
unda iqnes mxedvelobaSi miRebuli, obieqturi damkvirveblis azri, 
Tu damnaSavis gegma? franki am kiTxvebze dadumda da sakiTxis 
gadawyveta sasamarTlo praqtikas miando.391 

miuxedavad kritikisa, SesaZlebelia iTqvas, rom ,,frankis 
formulis’’ ZiriTadi idea dResac cocxalia.392 

1. 1. 5. safrTxis Semqmneli Teoria  
,,materialur-obieqtur TeoriebSi” ,,safrTxis Teoria” erT-

erT mniSvnelovan rols TamaSobs. obieqturi Teoriis 
momxreebisaTvis safrTxis cneba yovelTvis mimzidveli iyo. 
rogorc ukve aRiniSna, foierbaxi iyo pirveli, romelmac 
mcdeloba rogorc obieqturad saSiSi qmedeba, ise ganmarta. es 
Teoria ZiriTadad orgvarad warmoCindeba: a) pirveli, e. w. 
uZvelesi, an ufro zustad ,,abstraqtul-obieqturi Teoriis” 
saxiT, romelic foierbaxidan da mitermaieridan momdinareobs da 
romelic erTmaneTisagan mijnavs absoluturad da SedarebiT 
uvargis mcdelobebs da b) meore, SedarebiT axali, ,,konkretul-
obieqturi Teoriis” saxiT, romelic mniSvnelovania ara mxolod 
uvargisi mcdelobis sakiTxis gadasaWrelad, aramed aseve 
danaSaulis mcdelobis aTvlis kriteriumis gansazRvris 
TvalsazrisiT.393 

dasaxelebuli Teoriis Tanaxmad, safrTxe aris obieqturi 
masStabi sxvadasxva qmedebebis Sesafaseblad, amitom SeuZlebelia 
mcdelobis sakiTxis axsna obieqturi masStabis gareSe. 

amis miuxedavad, safrTxis cneba danaSaulis mcdelobis 
gansazRvrisas warmoSobs mraval SekiTxvas: magaliTad, rogor 
unda ganisazRvros safrTxe, obieqturi damkvirveblis masStabiT, 
Tu Tavad damnaSavis SefasebiT. aseve sakiTxavia, safrTxe 
danaSaulis droisTvis cnobili faqtebiT unda ganisazRvros, Tu 
SesaZlebelia, rom mogvianebiT aRmoCenili garemoebebic iqnes 
mxedvelobaSi miRebuli? am problemis mosagvareblad listma 
warmoadgina ,,movlenebis damatebiTi ganWvretis’’ formula 
(nachträglichen Prognose), romlis mixedviTac, mosamarTle qmedebis 
ganxorcielebis TvalsazrisiT, ukan unda dabrundes da im 
droisaTvis sayovelTaod aRiarebuli an mxolod damnaSavisaTvis 
cnobili garemoebebi miiRos mxedvelobaSi. es meTodi cnobilia 
aseve ,,ex-ante-Sefasebis’’ meTodis saxelwodebiT. dasaxelebuli 
meTodis ukeT gasagebad gamodgeba iseTi magaliTi, rodesac 
damnaSaves surs Tavisi mtris mokvla, magram ar icis, rom iaraRi, 
romlidanac isvris, dasatenia. am Teoriis mixedviT, im momentidan, 

                                                 
391 ix. Papageorgiou-Gonatas (1988), gv. 46-47. 
392 ix. Leipziger Kommentar (2007), gv. 1490. 
393 ix. Papageorgiou-Gonatas (1988), gv. 47. 
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rodesac damnaSave sasxlets TiTs gamokravs, dazaralebuls 
Seeqmneba udidesi safrTxe da misi qmedeba mkvlelobis mcdelobad 
Sefasdeba, xolo iaraRSi tyviis ararsebobis faqti, SemdgomSi 
gadaifareba garemoebebis msvlelobiT. aseve, danaSaulis 
mcdelobad Sefasdeba im piris qmedeba, romelmac icis 
dazaralebulis Tavis areSi miyenebuli mZime dazianebis Sesaxeb 
da mokvlis mizniT, msubuqad artyams swored im adgilas.394  

listi miuTiTebs imaze, rom arasaSiSi qmedeba mcdelobas 
ar warmoadgens da, Sesabamisad, igi ar isjeba,395 xolo qmedeba 
mxolod maSin CaiTvleba arasaSiSad, rodesac danaSaulis 
Semadgenlobis romelime elementis, gansakuTrebiT danaSaulebrivi 
Sedegis ganxorcieleba saerTod SeuZlebelia. arasaSiSi qmedebis 
listiseul SefasebaSi patara koreqtura Seaqvs hipels. misi 
azriT, Sedegis gamowvevis mcire SesaZlebloba, aseve afuZnebs 
qmedebis arasaSiS xasiaTs. am koreqturiT hipeli cdilobs 
mosamarTlis SefasebisaTvis farTo diapazonis micemas, Tumca 
hipelis poziciis sawinaaRmdegod mecnierebi miuTiTeben imaze, rom 
mosamarTleTaTvis aseTi Tavisuflebis miniWebam, SesaZlebelia, 
braldebulTa dausjeloba gazardos.396 

ex ante Sefasebis meTodis gamoyenebis momxrea aseve 
Spendeli. mas miaCnia, rom saSiSi mcdelobis dasadgenad 
mxedvelobaSi unda iqnes miRebuli mxolod gansazRvruli 
obieqturi tendenciis mqone, momavlisa da samarTlebrivi sikeTis 
darRvevisaken mimarTuli qmedeba da ara Tanamedrove, 
damnaSavisagan damoukidebeli garemoebebi, gansakuTrebiT ki 
qmedebis obieqti. amis mixedviT, mkvlelobis mcdeloba saxezea 
maSin, rodesac damnaSaves sjera, rom igi ubralo Wrilobebis 
miyenebiT dazaralebulis mokvlas SeZlebs da rodesac misi 
qmedeba ,,ex post” saSiSi aRmoCndeba msxverplisaTvis 
gauTvaliswinebeli, sisxlis cudi Sededebis gamo. aseTi msjeloba 
sworad ar miaCniaT mecnierebs. isini miuTiTeben, rom Tu sisxlis 
samarTlis dogmatika am logikas gahyveba, maSin damTavrebul 
mkvlelobad unda CaTvalos iseTi SemTxvevac, rodesac, magaliTad, 
mokvlis ganzraxviT a. wvimian amindSi quCaSi gauSvebs b, romelsac 
mexi daecema da mokvdeba.397  

,,safrTxis Teoriam’’, obieqturi Teoriebis sxva 
gamovlinebebTan SedarebiT, upiratesoba moipova, radgan igi 
safrTxis cnebiT obieqturi Seracxvis Sesaxeb moZRvrebasTan 
SesabamisobaSi movida da amiT igi danaSaulis Semadgenlobis 
moZRvrebis dogmatur safuZvels srulad Seewyo.398 

,,safrTxis Teoriis’’ sisuste mdgomareobs imaSi, rom 
samarTlebrivi sikeTisaTvis safrTxis Seqmna Sedegis dadgomis 
albaTobis xarisxis gaTvaliswinebiT, marTalia, mcdelobis 
dasjadobis ZiriTad safuZvlad ganixileba, magram igi ar 

                                                 
394 ix. Papageorgiou-Gonatas (1988), gv. 48-49. 
395 ix. Hirsch, JZ (2007), gv. 496. 
396 ix. Papageorgiou-Gonatas (1988), gv. 50. 
397 ix. Roxin, AT (2003), gv. 342.   
398 ix. Roxin, AT (2003), gv. 341. 
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SeiZleba CaiTvalos momzadebidan qmedebis ganxorcielebaze 
gadasvlis gadamwyvet kriteriumad, vinaidan safrTxe ara mxolod 
ganxorcielebis dawyebis Sedegad warmoiSoba, aramed ukve 
pirvelive mosamzadebeli saqmianobis drosac arsebobs da igi 
TandaTanobiT izrdeba.399 amasTan, marTalia, konkretuli safrTxe 
SeiZleba ufro gamodges gamijvnis kriteriumad, magram nebismieri 
mcdeloba ar aris konkretuli safrTxis Semcveli im gagebiT, 
rogoriTac es cneba dRes esmiT.400 

damatebiTi sirTule warmoiSoba maSin, rodesac safrTxis 
Sefasebis kriteriumis gamoyenebas safrTxis Semqmnel deliqtebSi 
eqneba adgili. vinaidan am deliqtebSi danaSaulis Semadgenloba 
ukve samarTlebrivi sikeTisaTvis safrTxis Seqmnis momentidan 
damTavrebulia, amitom Zalzed rTulia am deliqtebSi mcdelobisa 
da damTavrebis gamijvna.401  

sabolood, unda aRiniSnos, rom, rac germaniis sisxlis 
samarTlis kanonmdebelma uvargisi mcdelobis dasjadobis 
regulireba kanonmdeblobiT moaxdina (germaniis ssk-is 23-e 
paragrafi awesrigebs mcdelobis, maT Soris, uvargisi mcdelobis, 
dasjadobis sakiTxebs), mas Semdeg mecnierebi Tanxmdebian imaze, 
rom samarTlebrivi sikeTisaTvis (uSualo, axlo, konkretuli da 
a.S.) safrTxis SeqmniT SeuZlebelia mcdelobis dasjadobis 
dasabuTeba.402 

1. 1. 6. xelyofis Teoria  

,,xelyofis Teoria” (Angriffstheorie) ,,safrTxis Teoriis” erT-
erTi saxea, romlis mTavar warmomadgenlad iTvleba maqs ernst 
maieri. marTalia, igi safrTxis cnebas ZiriTad cnebad ganixilavs, 
magram amavdroulad mas miaCnia, rom igi mcdelobisaTvis 
seriozul problemasac warmoadgens, gamomdinare iqedan, rom misi 
zustad gansazRvra arc kanomdebels da arc mecnierebas da 
miTumetes sasamarTlo praqtikas ar xelewifeba. swored es 
problemebi aZlevda maiers imis sababs, rom moeZebna safrTxis 
kriteriumis msgavsi, Tumca ufro praqtikuli kriteriumi. man 
mcdelobis dadgenis gadamwyvet niSnad xelyofis arseboba miiCnia 
(es kriteriumi dakonkretebis gareSe pirvelad baumgartenma 
daasaxela). mecnieris TqmiT, xelyofis pirvelive aqti warmoadgens 
qmedebis Semadgenlobis ganxorcielebis dawyebas, xolo xelyofis 
kriteriumad, anu imis gansasazRvravad, Tu uSualod rodis iwyeba 
xelyofa, maieri asaxelebs aucilebeli mogeriebis uflebis 
gamoyenebis moments. am Sexedulebas ar mohyolia didi 
gamoxmaureba mecnierebasa da sasamarTlo praqtikaSi (erTaderTi 
mecnieri vinc am Sexedulebas gamoexmaura iyo iakobsi). amis 
mizezad germanul sisxlis samarTlis literaturaSi, erTi mxriv, 
asaxeleben imas, rom danaSaulis mcdelobis da aucilebeli 

                                                 
399 ix. Treplin, ZStW 76 (1964), gv. 464. 
400 ix. Roxin, AT (2003), gv. 341. 
401 ix. Papageorgiou-Gonatas (1988), gv. 52. 
402 ix. Kratzsch, JA (1983), gv. 424. 
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mogeriebis institutebs gansxvavebuli dasabuTeba gaaCnia,403 xolo, 
meore mxriv, aucilebeli mogeriebis uflebis gamoyenebis momentiT 
danaSaulis mcdelobis dawyebis gansazRvra problematuria, 
radgan Tavad aucilebeli mogeriebis uflebis gamoyenebis zusti 
drois gansazRvris sakiTxi iseve sadavoa, rogorc amas mcdelobis 
dros aqvs adgili.404 

TandaTanobiT moxda ,,safrTxis Teoriis” modificireba, 
ris Sedegad, am Teoriis farglebSi ukve saubaria ara 
samarTlebrivi sikeTis xelyofaze, aramed samarTlis obieqtTan 
xelyofis urTierTobaze.405 

swored amis gagrZelebaa is Sexeduleba, romelic did 
mowonebas imsaxurebs sisxlis samarTlis mecnierebasa da 
sasamarTlo praqtikaSi da romlis mixedviT, qmedeba danaSaulis 
mcdelobad ganixileba mxolod maSin, rodesac igi 
,,dazaralebulis dacul sferoSi’’ SeaRwevs.406  

1. 1. 7. obieqturi Teoriebis Sefaseba 
,,obieqturi Teoriebis” Sefasebisas, pirvel rigSi, 

aucilebelia Tavad terminze ,,obieqturi Teoria’’ gamaxvildes 
yuradReba, radgan germanul sisxlis samarTlis dogmatikaSi 
miaCniaT, rom termini ,,obieqturi Teoria” zustad ver pasuxobs 
dasaxelebuli Teoriis jgufSi Semavali Teoriebis mniSvnelobas, 
radgan yoveli ,,obieqturi’’ Teoria Tavis TavSi subieqtur 
elementebsac moicavs. magaliTad, ganzraxva da danaSaulis gegma, 
yvela obieqturi Teoriis mixedviT, mniSvnelovania mcdelobis 
gansazRvrisaTvis, amitom mecnierebi gamoTqvamen azrs imis 
Taobaze, rom umjobesi iqneba, Tu ki ,,obieqturi Teoriis’’ jgufSi 
Semaval Teoriebs ,,safrTxis Teoriebi’’ ewodeba 
(Gefährlichkeitstheorie), an am TeoriebSi obieqturi niSnebis gadamwyvet 
(upirates) xasiaTs gaesmeba xazi, romelic, Tavis mxriv, xels 
Seuwyobs subieqturi elementebis dakninebis Tavidan acilebas.407 

,,obieqturi Teoriebis” ganxilvam aCvena, rom maT mimdevrebs 
,,qmedebis ganxorcielebis dawyeba’’ obieqturad esmiT.408 Tumca 
aRsaniSnavia isic, rom ,,obieqturoba’’ am Teoriis 
warmomadgenlebma sxvadasxvanairad gaiges. magaliTad, ,,wminda 
obieqturi Teoriis” momxreebisTvis mTavaria, rom obieqturad 
saSiSi qmedeba obieqtur garesamyaroSi iyos saSiSi, xolo listis 
mier warmodgenili ,,movlenebis damatebiT ganWvretis’’ formulis 
mixedviT, sakmarisia damnaSavem icodes, rom qmedeba, romelsac is 
axorcielebs, obieqturad saSiSia. SesaZlebelia, listi amiT 
obieqturSi subieqturi elementebis Semotanas cdilobda, Tumca, 
amasTan dakavSirebiT, Spendeli sapirispiros miuTiTebs da ambobs, 

                                                 
403 ix. Papageorgiou-Gonatas (1988), gv. 53. 
404 am sakiTxze dawvrilebiT msjelobs roqsini, ix. Roxin (1985), gv. 137-149. 
405 ix. Treplin, ZStW 76 (1964), gv. 461. germanuli sisxlis samarTli danaSaulis 
obieqtad miiCnevs, magaliTad, nivTs. 
406 ix. Roxin, JuS (1979), gv. 4. 
407 ix. Roxin, AT (2003), gv. 340. 
408 ix. Papageorgiou-Gonatas (1988), gv. 55. 
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rom listi danaSaulebrivi Sedegis da danaSaulebrivi nebis 
gaTvaliswinebiT, ara Tu maT kombinirebas cdilobs, aramed 
obieqtur da subieqtur gagebas erTmaneTTan apirispirebs.409 

1975 wlis germaniis sisxlis samarTlis kodeqsis ZalaSi 
Sesvlis Semdeg, obieqturma moZRvrebam ufro da ufro ukan daixia 
da gza ,,subieqtur Teoriebs” dauTmo.410 Tumca, ,,obieqtur 
Teoriebs” maincdamainc arc adre swyalobda bedi. cnobilia, rom 
raixis sasamarTlom sensaciuri gadawyvetileba miiRo, kerZod, 
ukanono abortis mcdelobisaTvis dasaja qali, romelic 
SecdomiT Tvlida, rom fexmZime iyo da Seecada srulebiT 
uvnebeli saSualebiT, kerZod, Cais nayeniT nayofis mocilebas. 
mocemul SemTxvevaSi sasamarTlom sisxlis samarTlis 
pasuxismgebloba gansazRvra danaSaulebriv nebaze dayrdnobiT, 
miuxedavad imisa, rom aq erTdroulad adgili hqonda uvargis 
obieqts da uvargis saSualebas.411 

saboloo SefasebisaTvis SeiZleba iTqvas, rom  
a) ,,obieqturi Teoria” mcdelobis dasjadobis 

samarTlebriv safuZvels qmedebis obieqtTan axlos mdgom 
safrTxeSi xedavs. 

b) ,,obieqturma Teoriam” uaryo uvargisi mcdelobis 
dasjadoba.  

g) Sedegis ararsebobis gamo, ,,obieqturma Teoriam” 
mcdelobisaTvis sasjelis savaldebulo Semcirebas miaRwia.412  

1. 2. subieqturi Teoriebi 

,,subieqturi Teoriis” momxreTa azriT, qmedebis dasjadobas 
afuZnebs ara qmedebis obieqturad gamovlenis momenti, aramed 
damnaSavis subieqturi neba.413 magram ubralo danaSaulebrivi neba 
sakmarisi ar aris mcdelobis dasjadobisaTvis ,,cogitationis poenam 
nemo patitur’’, aramed dasjadobis winapirobas danaSaulebrivi 
saqmianoba warmoadgens. ,,subieqturi Teoriis” mimdevrebi mxolod 
imis Sesaxeb davoben, Tu rogori da ra moculobis unda iyos 
nebelobiTi saqmianoba, rom misi dasjadoba SesaZlebeli gaxdes.414 

1. 2. 1. buris Teoria 
,,subieqturi Teoriis’’ mamamTavrad buri miiCneva. im dros, 

rodesac sisxlis samarTlis kanonmdeblobasa da mecnierebaSi 
gabatonebuli iyo ,,obieqturi Teoria”, burma Tavisi Sexedulebis 
gamyareba mainc moaxerxa. buris moZRvrebis mixedviT, mcdelobaSi 
ar gaigeba realurad, obieqturad daumTavrebeli qmedeba, aramed 
qmedebis daumTavrebeli xasiaTi mxolod damnaSavis warmodgenaSia. 
mcdelobis dros, rac SekiTxvas ar badebs, adgili aqvs 
samarTlebrivi sikeTis xelyofisaken mimarTul nebas. swored es 
                                                 
409 ix. Spendel, ZStW 65 (1953), gv. 533. 
410 ix. Papageorgiou-Gonatas (1988), gv. 55. 
411 ix. Spendel, ZStW 65 (1953), gv. 522. 
412 ix. Jescheck, AT (1996), gv. 513. 
413 ix. Papageorgiou-Gonatas (1988), gv. 19-20. 
414 ix. Papageorgiou-Gonatas (1988), gv. 59. 
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neba, buris SexedulebiT, warmoadgens mcdelobis dasjadobis 
safuZvels.415 

buri xelyofisaken mimarTul nebas mcdelobisaTvis 
gadamwyvet niSnad afasebda. mcdelobis obieqtur elementebs igi 
araviTar mniSvnelobas ar aniWebda, radgan mcdelobas danaSaulis 
obieqturi Semadgenloba ar gaaCnia.416 buri vargis da uvargis 
mcdelobebs Soris gansxvavebas ver xedavda, radgan, misi TqmiT, 
yoveli mcdeloba ex post fasdeba. buri iyo erT-erTi mecnieri, 
romelic irealur mcdelobas dasjadad miiCnevda.417  

1. 2. 2. nebis obieqtivaciis Teoria 

es moZRvreba (,,dolus ex re’’) erT-erT uZveles ,,subieqtur 
Teoriad” miiCneva. am Teoriis mixedviT, mcdeloba maSin aris 
saxeze, rodesac danaSaulebrivi neba qmedebaSi araorazrovnad 
(erTmniSvnelovnad) manifestirdeba. maSasadame, rodesac 
erTmniSvnelovnad Cans, rom danaSaulebrivi neba danaSaulis 
Sedegisken aris mimarTuli. amitom, am moZRvrebas ,,nebis 
obieqtivaciis Teoria’’ ewodeba. am Teoriis mixedviT, 
SesaZlebelia, qmedeba qurdobis mcdelobad CaiTvalos ukve maSin, 
rodesac damnaSaves saxlSi SeRwevis survili gauCndeba. am 
Sexedulebis sawinaaRmdegod samarTlianad miuTiTeben mecnierebi, 
rom ar SeiZleba qmedebis ganxorcielebis dawyeba ganzraxvis 
identuri iyos. maTi azriT, dasaxelebuli Teoria uxeSad arRvevs 
pozitiuri samarTalis moTxovnebs.418 

1. 2. 3. mowonebis Teoria  

,,mowonebis Teoriis’’ (Feuerprobetheorie) warmomadgeneli aris 
bokelmani. misi azriT, danaSaulis mcdeloba maSin aris saxeze, 
rodesac danaSaulebrivi ganzraxva kritikuli situaciis gamocdas 
gauZlebs. kritikul situacias ki maSin aqvs adgili, rodesac 
damnaSave garkveuli amocanis winaSe dgas, romelic gulisxmobs 
damnaSavis mier qmedebisaTvis xelis mokidebas da qmedebis 
Semadgenlobis ganxorcielebisaken wayvanas. es xdeba wamSi, sadac 
bolo gansazRvruli gadawyvetilebiT qmedeba mowonebul iqneba. 
is, rac am wamSi moxdeba, danaSaulis mcdelobas warmoadgens. Tu 
ra moiazreba ,,kritikul situaciaSi’’ da ,,saboloo 
gadawyvetilebaSi’’, SeiZleba sxvadasxvanairad iqnes gagebuli. 
amitom, gaupatiurebis mcdelobad ar CaiTvleba iseTi SemTxveva, 
rodesac damnaSave bavSvs Seityuebs im adgilze, sadac mas 
danaSaulis Cadena aqvs Cafiqrebuli.419 mowoneba, rogorc 
saboloo gadawyvetileba, SesaZlebelia, gancdili iqnes, qmedebis 
uSualo dawyebamde an misi dawyebis Semdeg.420  

                                                 
415 ix. iqve. 
416 ix. Hirsch, JZ (2007), sqolio 12, gv. 495.  
417 ix. Papageorgiou-Gonatas (1988), gv. 60. 
418 ix. Papageorgiou-Gonatas (1988), gv. 60-62. 
419 ix. Bockelmann, JZ (1954), gv. 473. 
420 ix. Roxin, AT (2003), gv. 373. 
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bokelmans miaCnia, rom winaaRmdegobrivia sakiTxi imis 
Sesaxeb, rodesac mcdelobis da momzadebis gamijvnis sakiTxi 
obieqturi kriteriumiT wydeba, xolo uvargisi mcdelobis sakiTxi 
subieqturi kriteriumiT fasdeba. is, rom gamijvnis da uvargisi 
mcdelobis sakiTxi erTi medlis ori mxarea, sasamarTlo praqtika 
xSirad mxedvelobaSi ar iRebs. bokelmanisTvis naTelia, rom 
dasaxelebuli sakiTxebis gadawyveta SesaZlebelia erTi da igive 
SexedulebiT. mcdelobis gansazRvrisaTvis gadamwyvet 
kriteriumad bokelmani danaSaulebriv ganzraxvas miiCnevs. 
mkvlelobis mcdelobis dros qmedebebi (iaraRis datenva, iaraRis 
damizneba, iaraRze damcavis moxsna) danaSaulis mcdelobad 
mxolod maSin ganixileba, rodesac damnaSave bolomde 
darwmunebulia Tavisi gadawyvetilebis ganxorcielebaSi. cxadia, 
rom aseTi Sinagani procesis obieqturad gasinjva metad 
rTulia.421  

am Teoriis ,,aqilevsis qusli’’ swored is aris, rom aq, ara 
marto mtkicebis problema wamoiWreba, aramed, SesaZlebelia, aseve 
adgili hqondes qmedebis Sefasebisas sxvadasxvagvar Sedegebs. 
magaliTad, rodesac qurds SemTxvevis adgilze Camouyalibdeba 
danaSaulis Cadenis saboloo, gadamwyveti neba, igi 
mcdelobisaTvis unda daisajos? maSin, rodesac Tanamedrove 
SefasebiT, SemTxvevis adgilze misvla, mxolod danaSaulis 
momzadebad ganixileba. bokelmanis mier warmodgenil 
SexedulebaSi obieqturi kriteriumi dasaxelebuli ar aris. igi 
naTlad aRniSnavs, rom misi formula mxolod damnaSavis sulier 
konstitucias ergeba da ara garegnul situaciebs. Tu ra Sedegi 
SeiZleba hqonoda am Teorias, Tavad bokelmanma dainaxa da albaT, 
amitomac misi wignis bolo gamocemaSi es Teoria aRar 
saxeldeba.422  

1. 2. 4. darwmunebis Teoria  

,,darwmunebis Teoria’’ (Die Unwiderruflichkeitstheorie), romelic 
,,mowonebis Teoriis’’ monaTesave Teoriaa, ganaviTara maqs 
vaiblingerma. am Teoriis mixedviT, danaSaulis mcdelobas maSin 
aqvs adgili, rodesac damnaSaves qmedebis Cadena iseTi ,,mtkice 
kategoriulobiT’’ aqvs gadawyvetili, rom qmedebis 
ganxorcielebaze uaris Tqma ukve gamoricxulia. kiTxvaze,  Tu 
rodis aris damnaSavisTvis uaris Tqma gamoricxuli, 
SesaZlebelia, arsebobdes sami pasuxi: a) rodesac xdeba damnaSavis 
mier Tavisi qmedebis personaluri Sefaseba, b) rodesac mas 
afasebs zogadi cxovrebiseuli gamocdilebis mqone mesame piri da 
g) rodesac am Sefasebas adgili aqvs damnaSavis pirovnebis 
struqturisa da konkretuli garemoebebis mixedviT. vaiblingerma 
mesame pasuxi miiCnia mniSvnelovnad, vinaidan, misi TqmiT, igi 
Seesabameba Tanamedrove sisxlis samarTlis azrovnebas, Tumca am 
Teoriis nakli is aris, rom, Tu damnaSvis pirovnuloba gadamwyvet 

                                                 
421 ix. Papageorgiou-Gonatas (1988), gv. 63. 
422 ix. Papageorgiou-Gonatas (1988), gv. 64. 
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kriteriumad miiCneva, maSin ori sxvadasxva damnaSavis erTnairi 
qceva sxvadasxvanairad iqneba Sefasebuli,423 rac dauSvebelia. (e. i. 
rodesac damnaSave qmedebis ganxorcielebis dros WoWmanobs da 
bolomde Camoyalibebuli ar aris, misi qmedeba gansxvavebulad 
unda Sefasdes, vidre meore damnaSavis qmedeba, romelic aseve 
msgavs qmedebas Cadis). 

1. 2. 5. subieqturi Teoriebis Sefaseba 
,,subieqturi Teoriebis” analizma aCvena, rom isini aSkarad 

scildeba qmedebis sisxlis samarTals da azris sisxlis 
samarTalze dadis.424 ,,subieqturi Teoriebis” mixedviT, mcdelobis 
dasjadobis safuZveli mxolod da mxolod damnaSavis garegnulad 
gamoxatul borot nebaSi devs. damnaSaves unda raRac ,,cudi’’ 
gaakeTos da igi mxolod amis gamo unda daisajos,425 anda uSvebs 
imis SesaZleblobas, rom mis mier ganxorcielebuli qmedeba 
SeiZleba ar iyos nebadarTuli.426  

wminda ,,subieqturi Teoriebis” safuZvelze adgili aqvs 1) 
momzadebis xarjze mcdelobis sferos gaumarTlebel 
gafarToebas, 2) absoluturad uvargisi mcdelobisaTvis 
sisxlissamarTlebrivi pasuxismgeblobis dawesebas da 3) 
danaSaulis mcdelobis da damTavrebuli danaSaulis erTnairad 
dasjadobis aRiarebas, radgan orive SemTxvevaSi Tanabarad aqvs 
adgili danaSaulebriv nebas. dReisaTvis wminda ,,subieqturi 
Teoriebi” mxardaWeriT aRar sargebloben, radgan germaniis moqmed 
sisxlis samarTlis kodeqsis 22-e paragrafSi danaSaulis 
Semadgenlobis ganxorcielebis uSualo dawyebis obieqturma 
momentma hpova asaxva.427 miuxedavad amisa, zogierT germanel 
mecniers dResac miaCnia, rom germanelma kanonmdebelma ssk-is 22-e 
paragrafSi mocemuli mcdelobis sakiTxi ,,subieqturi Teoriis” 
sasargeblod gadawyvita.428 

1. 3. mcdelobis Sereuli Teoriebi 

,,Sereuli Teoriebs” miekuTvneba yvela is moZRvreba, 
romelic ,,obieqtur” da ,,subieqtur Teoriebs” Soris ikavebs 
adgils. am Teoriebis warmomadgenlebi miiCneven, rom mcdelobis 
problemis gadaWra mxolod wminda ,,obieqtur Teoriebze” an 
mxolod subieqtur Sexedulebebze dayrdnobiT ar SeiZleba. 
,,Sereuli Teoriebi” cdiloben Sualeduri pozicia daikavon da 
amiT xeli Seuwyon ukiduresad daSorebuli poziciebis 
erTmaneTTan dakavSirebas.429 

                                                 
423 ix. Papageorgiou-Gonatas (1988), gv. 65. 
424 ix. Leipziger Kommentar (2007), gv. 1410. 
425 ix. Heinrich, AT (2012), gv. 284. 
426 ix. Münchener Kommentar (2011), gv. 984. 
427 ix.: Jescheck, Weigend, AT (1996), gv. 513-514; Leipziger Kommentar (2007), gv. 1400; Rath, Jus 
(1998), gv. 1008.  
428 ix. Leipziger Kommentar (2007), gv. 1407. 
429 ix. Papageorgiou-Gonatas (1988), gv. 73. 
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1. 3. 1. baumanis Teoria 
baumanis Teoria imiT aris cnobili, rom mcdelobis 

gansazRvrisas igi ,,frankis formulas’’ daeyrdno da amavdroulad 
obieqturi damkvirvebelic moiSvelia, romelic kargad icnobs 
damnaSavis gegmas. am xerxs baumanma mimarTa imis gamo, rom 
advilad moexerxebina danaSaulis momzadebisa da mcdelobis 
erTmaneTisagan gamijvna.430 

1. 3. 2. danaSaulebrivi gegmis Teoria  

,,danaSaulebrivi gegmis Teoriis’’ (Die Tatplantheorie) 
warmomadgenlebs, Sroders da buSs miaCniaT, rom qmedebis 
ganxorcielebas mxolod maSin aqvs adgili, rodesac damnaSavis 
erTiani gegmis mixedviT, masSi asaxuli danaSaulebrivi neba, 
uSualod safrTxes uqmnis danaSaulis obieqts. Sroderma naTlad 
miuTiTa imaze, rom mcdelobis masStabi aris damnaSavis erTiani 
gegma. Tumca ezeri, romelic aseve am Teoriis mimdevrad iTvleba, 
damnaSavis gegmas ganixilavs, rogorc qmedebis Sefasebis 
safuZvels da ara rogorc misi Sefasebis masStabs. misi azriT, 
masStabi obieqturi unda iyos da amisaTvis igi irCevs safrTxis 
kriteriums. amitom igi cdilobs aqcenti am Teoriis obieqtur 
niSanze gadaitanos. ezeri dasaxelebul Teorias ,,individualur-
obieqtur Teoriadac” moixseniebs.431  

,,danaSaulebrivi gegmis Teoriis’’ gagrZelebad SeiZleba 
CaiTvalos ,,velcelis formula’’, romlis mixedviT, danaSaulis 
mcdeloba iwyeba im saqmianobiT, romliTac damnaSave Tavis 
danaSaulebrivi gegmis mixedviT, danaSaulis Semadgenlobis 
uSualo ganxorcielebas Seudgeba. Tuki datenili revolveris 
amoReba mkvlelobis ganxorcielebis dawyebad iTvleba, ase 
sakiTxi mxolod damnaSavis gegmis daxmarebiT wydeba. am Teoriis 
dadebiTi mxare is aris, rom man moaxdina mcdelobis ori 
mniSvnelovani elementis, danaSaulebrivi gadawyvetilebisa da 
qmedebis dawyebis momentis kombinireba.432 

1. 3. 3. bralisa da sasjelis erTianobis Teoria             
sisxlis samarTlis literaturaSi zogierTi mecnieri 

qmedebis mcdelobad Seracxvis kriteriumad damnaSavis 
saSiSroebas miiCnevs. am Sexedulebam adgili hpova langes 
,,damnaSavis TeoriaSi’’, igive ,,bralisa da sasjelis erTianobis 
TeoriaSi’’ (Die Vereinigungstheorie).433 

am Teoriis mixedviT, danaSaulis mcdelobas adgili aqvs 
maSin, rodesac qmedeba samarTlebrivi sikeTisaTvis saSiSia, an 
rodesac am sikeTisaTvis safrTxes Tavad damnaSave warmoadgens. am 
Tezisis dasacavad mocemuli Teoriis warmomadgenlebi iSvelieben 
Semdeg argumentebs: 

                                                 
430 ix. Papageorgiou-Gonatas (1988), gv. 67. 
431 ix. Papageorgiou-Gonatas (1988), gv. 73-74. 
432 ix. Papageorgiou-Gonatas (1988), gv. 78. 
433 ix. Rey- Sanfiz (2006), gv. 79.  
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a) ,,braleuli sisxlissamarTlebrivi pasuxismgeblobis 
principi’’ gulisxmobs dasjadobis dawesebas ara danaSaulebrivi 
SedegisaTvis, aramed damnaSavis qmedebisaTvis; 

b) Tanamedrove sisxlis samarTlis mizani qmedebis dasjaSi 
ki ar devs, aramed igi ufro specialuri da generaluri 
prevenciis bunebaSi vlindeba. maSasadame, damnaSave Tavisi 
qmedebiT aris saSiSi da amis gamo, igi saWiroebs dasjas;  

g) mcdelobis dros sasjelis fakultaturi Semsubuqeba 
arc obieqturi da arc subieqturi TeoriebiT ar aixsneba.434 lange 
miuTTebda 1956 da 1959 wlebis sisxlis samarTlis kodeqsis 
proeqtebze da amtkicebda, rom kanonmdebelma maTSi sasjelis 
Semsubuqebis sakiTxi, damnaSavis saSiSroebaze dayrdnobiT 
gaiTvaliswina.435 

am argumentacias SesaZlebelia aseTi pasuxi gaeces: 
a) braleuli sisxlissamarTlebrivi pasuxismgebloba ar 

gamoricxavs Sedegze orientirebul qmedebis sisxlis samarTals. 
garda amisa, arasworia imis mtkiceba, TiTqos, braleuli sisxlis 
samarTali damnaSavis sisxlis samarTlis identuri iyos; 

b) rodesac sasjelis prevenciis sakiTxi wydeba, bralis 
cneba rCeba aucilebel barierad saxelmwifos yovelgvari 
Zalauflebis borotad gamoyenebis winaaRmdeg. sasjelis zoma ar 
SeiZleba bralis zomaze meti iyos; 

g) Tu sasjelis fakultaturi Semsubuqeba wminda 
obieqturi Teoriis sawinaaRmdegod saubrobs, sasjelis 
Semsubuqeba aseve ar Seesabameba ,,damnaSavis Teorias”.436  

,,damnaSavis Teorias’’ dRemde Hhyavs momxreebi. aRsaniSnavia, 
rom mocemul moZRvrebas roqsinma mcireodeni mxardaWera 
gamoucxada. langes msgavsad, roqsinic icavs safrTxis cnebas, 
rogorc qmedebis vargis mcdelobad SeracxvisaTvis aucilebel 
kriteriums da miuTiTebs saSiS azrze, romelsac garkveuli 
adgili ukavia mcdelobis gansazRvrebaSi.437 

amasTan, roqsins unda uvargisi mcdelobis sakiTxi, erTi 
mxriv, ,,damnaSavis Teoriis’’ mixedviT, subieqturi kuTxiT 
gadaWras, xolo, meore mxriv, ,,socialur-fsiqologiuri 
zemoqmedebis Teoriis’’ safuZvelze obieqturi TvalsazrisiT 
gadawyvitos.438  

amis miuxedavad, SeiZleba iTqvas, rom, Teoria, romlic 
dasjadobis dasabuTebas damnaSavis saSiSiroebis gaTvaliswinebiT 
cdilobs, arRvevs qmedebis princips, vinaidan damnaSavis 
saSiSroebis koncefcia ar Seesabameba qmedebis sisxlis 
samarTals. amitom aseTi Teoria qmedebis sisxlis samarTlisTvis 
miuRebelia.439 

                                                 
434 ix. Papageorgiou-Gonatas (1988), gv. 74-75. 
435 ix. Rey- Sanfiz (2006), gv. 79.  
436 ix. Papageorgiou-Gonatas (1988), gv. 75-76. 
437 ix. Roxin, Nishihara FS (1999), gv. 158. 
438 ix. Roxin, Nishihara FS (1999), gv. 161. 
439 ix.: Alwart (1982), gv. 85; Papageorgiou-Gonatas (1988), gv. 76. 
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1. 3. 4. socialur-fsiqologiuri zemoqmedebis Teoria                
me-20 saukunis dasawyisSi axali Teoria Camoyalibda, 

romelsac sisxlis smarTlis literaturaSi ,,socialur-
fsiqologiuri zemoqmedebis Teoriis’’440 (Eindruckstheorie) 
saxelwodebiT moixsenieben. dasaxelebuli Teoriis damfuZneblad 
gamoCenili germaneli mecnieri bari iTvleba. am moZRvrebis 
Tanaxmad, qmedebis kriminaluri STabeWdileba, romelic 
sazogadoebis farTo wreebSi aRwevs, mcdelobis dasjadobis 
namdvil safuZvels warmoadgens. Sefasebis masStabad es Teoria 
iRebs ara ,,SemTxveviT Semfasebels’’, aramed ,,gonier pirovnebas’’ 
Cveulebrivi inteleqtiT. am saxiT Camoyalibebuli STabeWdileba 
mniSvnelovania ara mxolod danaSaulis momzadebisa da 
mcdelobis gasamijnad, aramed aseve vargisi da uvargisi 
mcdelobebis gansasxvaveblad da mcdelobis dasjadobis sakiTxis 
gadasawyvetad.441 

,,socialur-fsiqologiuri zemoqmedebis Teoria’’ mcdelobis 
dasjadobis safuZvlad qcevis normisadmi dapirispirebul 
nebelobiT saqmianobas miiCnevs. danaSaulis ganxorcielebisaken 
mimarTuli qmedebis dasjadoba mxolod maSin aris SesaZlebeli, 
Tu am qmedebis Sedegad, dairRva marTlwesrigi.442 

STabeWdileba, rogorc sazogadoebaSi wesrigis darRveviT 
gamowveuli socialur-fsiqologiuri gancda, sisxlis samarTalSi 
mcdelobis dawyebaSi unda gamoixatebodes. normis darRveviT 
gamowveuli STabeWdileba, rogorc damatebiTi socialuri 
pasuxismgebloba, umetes SemTxvevebSi aixsneba, rogorc faqtobriv-
socialuri SefasebiT, aseve faqtobriv-subieqturi da faqtobriv-
obieqturi momentebiT. calkeul SemTxvevebSi, obieqtur-
naturalisturi kriteriumi (samarTlebrivi sikeTisaTvis 
obieqturi safrTxis Seqmna) STabeWdilebis momxdenia da, 
Sesabamisad, umarTlobis ganmsazRvrelic, magram zogjer maT arc 
ki eqceva yuradReba.443 

am Teoriis damcvelebi miuTiTeben imaze, rom vinaidan 
germaniis moqmedi sisxlis samarTlis kodeqsis 22-e paragrafis 
Tanaxmad, danaSaulis mcdelobas mxolod maSin aqvs adgili, 
rodesac damnaSave qmedebis ganxorcielebas uSualod Seudgeba, 
amitom aucilebelia pasuxismgeblobis gamoyeneba. vinaidan ubralo 
mosamzadebeli qmedebebi umetesad dafarulia, amitom, rogorc 
wesi, am dros sazogadoebrivi wesrigi ise ar irRveva, rom 
sasjelis gamoyeneba gaxdes aucilebeli.444 

amasTan, gasagebia, rom absoluturad uvargisi 
mcdelobisas, SesaZlebelia, sasjeli arc ki iqnes gamoyenebuli 
(germaniis ssk-is 23-e paragrafis me-3 nawili), xolo SefardebiT 
uvargisi mcdelobisas (magaliTad, CaxmaxisaTvis TiTis gamokvra, 

                                                 
440 ix. Rath, Jus (1998), gv. 1008. 
441 ix. Papageorgiou-Gonatas (1988), gv. 78. 
442 ix. Jescheck, Weigend, AT (1996), gv. 514. 
443 ix. Rey- Sanfiz (2006), gv. 93-94. 
444 ix. Roxin, JuS (1979), gv. 1. 
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maSin rodesac iaraRSi tyvia ar devs) sazogadoebrivi wesrigis 
darRvevis gamo, qmedeba daisjeba an misTvis sasjeli 
Semsubuqdeba.445 

sisxlis samarTlis zogierTi mecnieri ,,socialur-
fsiqologiuri zemoqmedebis Teorias’’ akritikebs. magaliTad, 
velingi miuTiTebs imaze, rom qmedebas, romelsac samarTlebrivi 
sikeTisaTvis safrTxe jer arc ki Seuqmnia, ar SeuZlia 
sazogadoebrivi wesrigi daarRvios.446 

,,socialur-fsiqologiuri zemoqmedebis Teoriis’’ 
kritikisaTvis aseve miuTiTeben imaze, rom aRniSnuli Teoria 
sakmarisad ar iTvaliswinebs im faqts, rom isjeba umarTloba 
mxolod konkretuli formiT da ara sazogadoebrivi wesrigis 
darRveviT gamowveuli STabeWdileba.447 

iakobsi akritikebs ra ,,socialur-fsiqologiuri 
zemoqmedebis Teorias’’, aRniSnavs, rom am moZRvrebis problema 
mdgomareobs ara mxolod sisxlissamarTlebrivi TvalsazrisiT, 
mis yalb formulirebaSi, aramed socialuri sinamdvilis 
faqtobriv, socialur-fsiqologiur da naturalisturi gagebis 
sisxlis samarTlTan gaigivebaSi. sisxlis samarTali krZalavs ara 
socialur-fsiqologiurad aramyar qcevis saxeebs, anomaliur 
,,qmedebebs’’, aramed qcevebs, romlebic qmedebis Semadgenlobis 
farglebSi Tavsdeba. iakobsis TqmiT, mosamarTlem qceva ara 
fsiqologiurad, aramed normatiulad unda Seafasos.448  

,,socialur-fsiqologiuri zemoqmedebis Teoriis’’ naklze 
hilenkampic miuTiTebs. igi aRniSnavs, rom ,,socialur-
fsiqologiuri zemoqmedebis Teoriaze’’ dafuZnebuli Sexedulebebi 
germaniis ssk-is 30-e paragrafiT gaTvaliswinebuli 
Tanamonawileobis mcdelobis SemTxvevebis dasjadobas ver 
asabuTebs da amitom am Sexedulebebs normis ganmarteba, anu imis 
dadgena, Tu ratom gadawyvita kanonmdebelma ase, faqtobrivad ar 
SeuZliaT.449  

amasTan dakavSirebiT, sainteresoa ,,socialur-
adekvaturobis principi’’, romlis mixedviT, qmedebebi, romlebic 
socialuri marTlwesrigis farglebSi aris moTavsebuli, 
danaSaulis SemadgenlobaSi arasodes xvdeba. socialurad 
adekvaturia yovelgvari saqmianoba, romelic istoriulad 
Camoyalibebuli sazogadoebrivi cxovrebis socialur-eTikur 
wesrigSi hpovebs adgils. marTlwesrigSi socialur-adekvaturi 
qmedebebi maSinac ki ar warmoadgens danaSaulis Semadgenlobas 
mikuTvnebul qmedebebs, rodesac isini samarTlebriv sikeTes 
xelyofen. amas adgili aqvs, magaliTad, omianobis dros, ra 
drosac ganxorcielebuli qmedebebi mxolod maSin gadaiqcevian 

                                                 
445 ix. Rey- Sanfiz (2006), gv. gv. 95. 
446 ix. Vehling (1991), gv. 60. 
447 ix. Rey- Sanfiz (2006), gv. gv. 95. 
448 ix. Rey- Sanfiz (2006), gv. 98. 
449 ix. Leipziger Kommentar (2007), gv. 1381. 
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deliqtur Semadgenlobebad, rodesac isini adekvaturobis zRvars 
gadaabijebs.450 

1. 3. 5. Sereuli Teoriebis Sefaseba 
,,Sereuli Teoriebis” dadebiT mxareze metyvelebs is faqti, 

rom maT mcdelobis problemis gadaWra SesaZleblad ar miaCniaT 
mxolod obieqturi, an mxolod subieqturi kriteriumebze 
dayrdnobiT. isini mcdelobaSi orive elementis arsebobis 
aucileblobaze miuTiTeben da amiT mcdelobis dasjadobisas 
aRmocenebuli xarvezebis Sevsebas cdiloben. magram, meore mxriv, 
rTulia ,,Sereuli TeoriebisaTvis” erTiani safuZvlis povna. 
magaliTad, ra saerTo aqvT ,,socialur-fsiqologiuri 
zemoqmedebisa” da ,,danaSaulis gegmis Teorias”? pasuxi aseTia: 
araferi. amitom erTnair bazisze maTi dafuZneba arasworia. aseve 
saeWvoa, rom am Teoriebidan yvela maTgani namdvilad Sualedur 
gzas daadga,451 radgan zogierTi maTgani ufro subieqturi, an 
ufro obieqturi Teoriisaken gadaixara. 

 

§2. danaSaulis mcdelobis Sesaxeb ganviTarebuli 
Tanamedrove Teoriebi 

 
,,uaxloesi Teoriebi” formalurad ,,Sereul Teoriebs” 

emsgavseba, xolo ,,klasikuri Teoriebisagan” gansxvavdebian imiT, 
rom cdiloben gamijvnis ufro konkretuli kriteriumis 
dadgenas.452 

2. 1. nawilobriv ganxorcielebuli qmedebis Teoria  

,,nawilobriv ganxorcielebuli qmedebis Teoriis’’ 
(Teilaktstheorie) mimdevari rudolfi wers, rom danaSaulis mcdelobas 
Cadis is, vinc axorcielebs qmedebas, romelic naturalisturi 
gagebiT ise warmoCindeba, rogorc danaSaulis Semadgeneli 
nawili. aRniSnuli Sexedulebis Tanaxmad, mcdelobis dawyebasa da 
sakuTriv qmedebas Soris ar unda arsebobdes raime mniSvnelovani 
aqti. damnaSavis individualuri gegmis mixedviT, danaSaulis 
Semadgenlobisagan daSorebuli winare qmedebebi dasjadobas ar 
imsaxurebs. aseTi SeiZleba iyos, magaliTad, danaSaulis iaraRis 
SeZena an damzadeba, danaSaulis adgilis gamoZebna an danaSaulis 
adgilze yofna, aseve adgilis ubralo dazverva (informaciis 
mogroveba) da danaSaulis Casadenad mosaxerxebeli viTarebis 
Seqmna.453  

am Teoriis mixedviT, mcdeloba aris bolo aqti, romelic 
qmedebis Semadgenlobis ganxorcielebis win dgas. magaliTad, 
iaraRidan tyviis gasroliT ganzrax mkvlelobis Semadgenloba 

                                                 
450 ix. Rey- Sanfiz (2006), gv. 99. 
451 ix. Papageorgiou-Gonatas (1988), gv. 79. 
452 iqve. 
453 ix. Rudolphi, Günter, Horn, Samson, §22 (2009) gv. 15-18. 
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xorcieldeba, magram, Tu ki damnaSavis gegmis mixedviT, damizneba 
Seadgens gasrolis win mdgom bolo aqts, maSin damizneba 
avtomaturad ganzrax mkvlelobis mcdelobad CaiTvleba.454  

sakiTxisadmi aseT midgomas eWvis TvaliT uyurebs roqsini 
da aRniSnavs, rom, Tu ki qmedeba ase Sefasdeba, maSin mkvlelobis 
mizniT iaraRis amoReba jer kidev danaSaulis momzadebad 
ganixileba, aseve qurdobis momzadebad Sefasdeba piris qmedeba 
maSin, rodesac igi manqanis wina salonidan Tavdapirvelad 
xeljoxs aiRebs, raTa misi daxmarebiT ukana savarZelze dadebul 
CanTas daeuflos, radgan es qmedeba bolo aqtis win dgas.455 

2. 2. roqsinis Teoria 

mcdelobis problemis gadasawyvetad roqsini ,,Sereuli 
Teoriebidan’’ SedarebiT vargis Teoriad ,,socialur-
fsiqologiuri zemoqmedebis Teorias’’ miiCnevs. am Teoriidan igi 
ayalibebs or iseT kriteriums, romelic gadamwyvetia mcdelobis 
gansazRvrisaTvis. pirveli, damnaSavem dazaralebulTan 
urTierTobisas mis pirad dacul sferoSi unda SeaRwios, 
romelic masSi uflebis darRvevis STabeWdilebas aRZravs, da 
meore, damnaSavis qmedebas da danaSaulis Semadgenlobis 
ganxorcielebas Soris unda arsebobdes Zalian mWidro droiTi 
kavSiri. Tavis moZRvrebas roqsini ,,individualur-obieqtur 
Teorias” uwodebs.456 

am moZRvrebis mixedviT, mcdelobis dasabuTeba 
SesaZlebelia mxolod maSin, rodesac zemoT dasaxelebuli orive 
kriteriumi erTdroulad iqneba saxeze. magaliTad, a. 
TanaamsruleblebTan erTad dagegma Tvisi sayvarlis dayaCaReba 
misive binaSi. gegmis mixedviT, Tavdapirvelad a. marto unda 
Sesuliyo sayvarlis binaSi. rodesac igi Tavis partniorTan 
erTad sawolSi dawveboda, gegmis mixedviT, Tanamzraxvelebi 
karebze daakakunebdnen, ris Semdeg a. karebs gaaRebda da binaSi 
Semosul TanamzraxvelebTan erTad ganaxorcielebda Tavdasxmas. 
magram, danaSaulebrivi gegma ver ganxorcielda, radgan 
Tanamzraxvelebi ar gamoCndenen. mocemul SemTxvevaSi, a. da 
dazaralebuls Soris mWidro sivrcobrivi kavSiris miuxedavad, 
saxeze ar iyo axlo droiTi kavSiri a.-s qmedebas da yaCaRobis 
ganxorcielebas Soris. amitom am dromde yaCaRobis mcdeloba jer 
kidev ar aris saxeze.457 

zogierTi mecnieri roqsinis Sexedulebas akritikebs da 
miuTiTebs imaze, rom roqsinis mier SemuSavebul danaSaulis 
mcdelobis dasabuTebis kriteriumebs damTavrebuli mcdelobis 
SemTxvevebi ar SeuZliaT moicvan, aramed dasaxelebul 

                                                 
454 ix. Papageorgiou-Gonatas (1988), gv. 80. 
455 ix. Roxin, AT (2003), gv. 374. 
456 ix. Papageorgiou-Gonatas (1988), gv. 81. aRsaniSnavia is faqti, rom ,,individualur-
obieqturi Teoria” jer kidev velcelma daasaxela, amis Sesxeb ix. Bockelmann, JZ 
(1954), gv. 472. 
457 ix. Papageorgiou-Gonatas (1988), gv. 81. 
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kriteriumebs mxolod daumTavrebeli mcdelobis SemTxvevebis 
axsna SeuZlia.458  

2. 3. interpretaciis Teoria  

,,formalur-obieqtur TeoriasTan” axlos dgas fogleris 
Sexeduleba,459 romelis Tanaxmad, SeuZlebelia zogadi formuliT 
mcdelobasTan dakavSirebuli yvela problemis mogvareba. 
danaSaulis mcdelobis dasabuTeba SesaZlebelia interpretaciis 
safuZvelze, rac imas gulisxmobs, rom zogadi kriteriumis 
Camoyalibebis nacvlad, aucilebelia calkeuli danaSaulis 
Semadgenlobis detaluri ganmarteba, riTac normis gamomyenebels 
yovel konkretul SemTxvevaSi gauadvildeba mcdelobis 
dasabuTeba. amdenad, foglers, danaSaulis mcdelobis dasabuTebis 
areali, sisxlis samarTlis zogadi nawilidan kerZo nawilSi 
gadaaqvs.460 

dasaxelebuli Sexeduleba gakritikebulia im motiviT, rom 
danaSaulis mcdeloba danaSaulis SemadgenlobiT ar aris 
SezRuduli, aramed dasjadoba qmedebis Semadgenlobis sazRvris 
win mdgom qmedebazec vrceldeba, amitom mcdelobis dasabuTeba 
mxolod qmedebis Semadgenlobis safuZvelze, Zalzed zedapirulia. 
danaSaulis Semadgenlobaze orientireba mcdelobis dasabuTebis 
dros sasargebloa mxolod iq, sadac danaSaulis Semadgenloba 
konkretulad aris aRwerili, magaliTad, qurdobis dros. magram, 
gamijvnis danaxva rTulia iq, sadac danaSaulis Semadgenlobas 
kanonmdebeli ar aRwers, magaliTad, mkvlelobis dros.461 

2. 4. kratcSis moZRvreba 

kratcSi danaSaulis mcdelobas, rogorc abstraqtuli 
safrTxis deliqts ise ganixilavs.462 igi miuTiTebs imaze, rom 
danaSaulis momzadebasa da mcdelobas Soris sazRvari 
imavdroulad warmoadgens sazRvars marTlzomierebasa da dasjad 
umarTlobas Soris. germaniis moqmedi sisxlis samarTlis 
kodeqsis 22-e paragrafis Sinaarsi, SesaZlebelia, mxolod maSin 
dasabuTdes, rodesac dasjadi umarTlobis winapirobebi da 
sazRvrebi iqneba gansazRvruli.463 

danaSaulis momzadebisa da mcdelobis gasamijnad 
kratcSma ganaviTara Tavisi Teza ,,umarTlobis cnebaSi miznis 
racionalurobis da samarTalgamoyenebis wesis Sesaxeb”, romlis 
mixedviTac, umarTlobis cneba da samarTalgamoyenebis wesi 
samarTlebrivi sikeTis optimaluri dacvis funqciebia. amosavali 
wertili da centraluri orientiri is mizania, romelic 
mimarTulia samarTlebrivi sikeTis droul dacvaze.464 aqedan 

                                                 
458 ix. Vehling (1991) gv. 61. 
459 ix. Roxin, AT (2003), gv. 363. 
460 ix. Papageorgiou-Gonatas (1988), gv. 82. 
461 ix. Roxin, AT (2003), gv. 364. 
462 ix. Grupp (2009), gv. 106. 
463 ix. Kratzsch, JA (1983), gv. 420. 
464 ix. Vehling (1991) gv. 63-64. 
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gamomdinare, kratcSi samarTlebrivi sikeTis dacvis gadatanas 
ufro  adreul etapze moiTxovs. 

kratcSi miuTiTebs imaze, rom mcdeloba abstraqtuli 
safrTxis deliqtis struqturaze daiyvaneba, rac danaSaulebrivi 
qmedebis aTvlis wertilis gansazRvrisaTvis gadamwyvetia.465 
mcdelobas rom abstraqtuli safrTxis deliqtis forma aqvs, 
gamomdinareobs iqedan, rom, rogorc uvargisi mcdelobis, aseve 
abstraqtuli safrTxis deliqtebis dros safrTxes konkretuli 
xasiaTi ar gaaCnia da amasTan, umarTlobis dasasabuTeblad 
samarTlebrivi sikeTis dazianebis realuri Sansi aranair 
aucilebel pirobas ar warmoadgens. amdenad, aq konkretuli 
safrTxis cnebas gadamwyveti mniSvneloba ar eniWeba.466 swored 
amitom, germaniis moqmedi sisxlis samarTlis kodeqsis 22-e 
paragrafi mxolod abstraqtuli safrTxis deliqtebs konkretuli 
sazRvrebiT moicavs.467 

kratcSi umarTlobis kategoriiT da abstraqtuli 
safrTxis cnebiT cdilobs mcdelobis aTvlis wertili 
gansazRvros da, Sesabamisad, danaSaulis mcdeloba danaSaulis 
momzadebisagan gamijnos. Tumca, misi moZRvrebis naklovaneba 
mdgomareobs imaSi, rom samarTlebrivi sikeTis optimaluri dacva, 
razec kratcSi amaxvilebs yuradRebas, sisxlis samarTlis 
mxridan ukve adreul etapze moiTxovs Carevas, amitom gamodis, 
rom mcdelobam Sors, momzadebis sferoSi unda gadainacvlos, 
rac, ra Tqma unda, germanulis sisxlis samarTlis dogmatikisa da 
sasamarTlo praqtikisaTvis miuRebelia.468 

2. 5. mcdelobis dualisturi Teoria 

mcdelobis dualisturi Teoria469 gamodis umarTlobis 
dualisturi dasabuTebidan, rac imas niSnavs, rom, SesaZlebelia, 
mcdeloba saSiSi iyos subieqturad an obieqturad, anda 
erTdroulad). es Teoria aerTianebs or adamianur mxares: a) 
Sinagan mxares, romelic moqmedis nebas moicavs da b) garegan 
mxares, romelic sxeulebriv moZraobebSi vlindeba da 
garesamyaroSi safrTxis riskis matarebelia.470  

qmedebis dialeqtikuri bunebis gamo, samarTlebrivi sikeTis 
dazianebam, SesaZlebelia, mcdelobis dasjadobas ormagi saxe 

                                                 
465 ix. Kratzsch, JA (1983), gv. 420. 
466 ix.: Papageorgiou-Gonatas (1988), gv. 82; Rey- Sanfiz (2006), gv. 56. 
467 ix. Kratzsch (1985), gv. 436. 
468 ix. Roxin, AT (2003), gv. 392. 
469 ,,dualisturi Teoriis’’ mimdevari iyo Smidhoizeri, romelic 
finalistebisagan gansxvavebiT, erTmaneTisagan mijnavda nebas da ganzraxvas. 
misi azriT, ganzraxvas ar gaaCnia arsebiTi struqtura, aramed igi ganimarteba 
sisxlis samarTlis saerTo sistemidan: germaniis sisxlis samarTlis kodeqsis 
me-16 paragrafs aqcenti ganzraxvisa da gaufrTxileblobis faqtobrivi 
garemoebebis codna-arcodnaze gadaaqvs, ise rom isini, rogorc qmedebis 
gacnobierebis nawili, brals miekuTvnebian. rac Seexeba nebas, Smidhoizeris 
azriT, igi wminda fsiqologiurad gaigeba da moicavs mxolod danaSaulebriv 
mizans. ix. Schmidhäuser (1968), gv. 8, 14, 17. 
470 ix. Papageorgiou-Gonatas (1988), gv. 83. 
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SesZinos, rogorc subieqturi (miznis uRirsoba Zielunwert), aseve 
obieqturi mimarTulebiT (safrTxis uRirsoba Gefährdungsunwert).471  

am Teoriis mixedviT, mcdelobis dasjadoba ar aris 
damokidebuli ganzraxvaze, rac yvelaze kargad Cans Sedegian da 
konkretul safrTxis deliqtebSi. magaliTad, nadirobisas 
monadire, romelsac ganzraxuli aqvs kurdRlis mokvla, 
windauxedavad safrTxeSi agdebs sxva monadiris sicocxles. aseve, 
avtomanqaniT moZraobis dros, a. surs quCaSi swrafad gaiaros, ra 
drosac igi safrTxes uqmnis fexiT mosiaruleTa sicocxles da 
janmrTelobas, magram damnaSaves mxolod swrafad moZraobis 
mizani amoZravebs da ver iTvaliswinebs fexiT mosiaruleTaTvis 
mis mier Seqmnil safrTxis faqts. klasikuri obieqturi 
Teoriisagan gansxvavebiT, ,,dualisturi Teoria” safrTxes ara ex-
ante, aramed ex-post afasebs. amis mizezi aris is, rom safrTxis 
Sefaseba obieqturi bunebis aris da adamianis codnisagan 
damoukidebelia. safrTxis Sesaxeb damnaSavis codnas, mxolod 
bralisTvis aqvs mniSvneloba da ara mcdelobis umarTlobis 
dasabuTebisaTvis. 

rac Seexeba, mizniT determinirebul mcdelobas (Zielversuch), 
es Teoria im wanamZRvrebidan gamodis, rom adamianis Sinagani 
damokidebuleba, romelic konkretul samarTlebriv sikeTes 
emuqreba, qcevis mimarTulebas gansazRvravs. magaliTad, a. zis 
sufrasTan da xelSi uWiravs dana. es aris normaluri situacia, 
rodesac mas am daniT xorcis gaWra surs, magram, rodesac a. dana 
imisaTvis uWiravs, rom sufris wevri moklas, maSinve es 
,,normaluri’’ situacia, srulebiT sxvagvarad fasdeba. 

mizanze orientireba uvargisi mcdelobis SemTxvevebze aris 
mimarTuli, radgan uvargisi mcdelobis dros saSiSi mcdelobis 
tipi ar arsebobs. magaliTad, damnaSaves surs Tavisi biZis mokvla, 
raTa miiRos memkvidreoba. igi Tofis sasxlets TiTs gamokravs, 
magram iaraRi ar aRmoCndeba datenili. 

zogierT deliqtebSi mizniT determinirebuli mcdeloba 
,,danaSaulebriv situacias’’ (Tatsituation) iTvaliswinebs da 
mcdelobis dasasabuTeblad aris aucilebeli. es ar exeba 
Sedegiani deliqtebs, magaliTad, ganzrax mkvlelobas, sadac 
Sedegisaken mimarTuli damnaSavis mizani obieqtri situaciis 
gareSe isedac ,,saSiSi’’ Cans.472 

swored amitom, Smidhoizers uproblemod SeuZlia uvargisi 
saSualebis an uvargisi obieqtis SemTxvevaSi, danaSaulis 
mcdeloba daasabuTos. magaliTad, ukanono abortis mcdeloba mas 
SeuZlia daasabuTos maSinac, rodesac qali, romelsac SecdomiT 
hgonia, rom fexmZimea, muclis mosaSlelad Jolos wvens dalevs.473 
magram, piriqiT, umetesi formaluri (Tätigkeitdelikt) deliqtebis 
dros, obieqturi situacia aucilebelia mcdelobis dasjadobis 
dasasabuTeblad. magaliTad, iseTi danaSaulis dros, rogoric 

                                                 
471 ix. Rey- Sanfiz (2006), gv. 76.  
472 ix. Papageorgiou-Gonatas (1988), gv. 84-85. 
473 ix. Rey- Sanfiz (2006), 77.  
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aris sqesobrivi kavSiri winaswari SecnobiT 14 wlis asaks 
miuRwevelTan (ssk-is 176-e paragrafi). Tuki piri Seecdeba 
sqesobrivi kavSiri 15 wlis bavSvTan daamyaros, maSin germaniis 
ssk-is 176-e paragrafis mixedviT, danaSaulis mcdelobas ar eqneba 
adgili, radgan bavSvis asaki aucilebel danaSaulebriv situacias 
hqmnis.474 

,,dualisturi Teoriis’’ mimdevrad SeiZleba CaiTvalos 
Smidhoizeris mowafe alvarti.475 Smidhoizerisagan gansxvavebiT, 
alvartTan kompleqsuri meTodi qmedebis gegmis gaTvaliswinebisas 
mxolod mizniT determinirebul mcdelobebSi gamoiyeneba.476 

sisxlis samarTlis literaturaSi dualisturi Teoria 
mkacrad aris gakritikebuli, radgan safrTxis uRirsobis 
safuZvelze mcdelobis dasjadoba Zalian izRudeba, xolo miznis 
uRirsoba, romelic uvargisi mcdelobis dasabuTebas emsaxureba, 
moicavs gamizvniTi mcdelobis SemTxvevebs da arafers ambobs 
arapirdapiri ganzraxviT ganxorcielebul uvargisi mcdelobis 
SemTxvevebze.477 garda amisa, am Teoriis nakli is aris, rom igi 
mcdelobis umarTlobis dasabuTebas inteleqtualuri  
elementisagan damoukideblad cdilobs. sakiTxi imis Sesaxeb, rom 
codna mcdelobis umarTlobis dasabuTebis dros ar unda iyos 
gaTvaliswinebuli, aramed igi mxolod bralis  etapze unda iqnes 
ganxiluli, ar unda CaiTvalos marTebulad. rac Seexeba 
danaSaulis obieqtur situacias, gaugebaria, ratom unda iqnes 
gaTvaliswinebuli igi mxolod danaSaulis zogierTi 
Semadgenlobis dros da ratom ar unda iyos mxedvelobaSi 
miRebuli, magaliTad, qurdobis dros?478 aqedan gamomdinare, 
Tezisi, romlis mixedviTac, miznis da safrTxis uRirsoba 
samarTlebrivi sikeTis darRvevis gamyof niSnad gaigeba,479 Zalzed 
problematuria. 

2. 6. danaSaulebrivi nebis dadasturebis Teoria 

avstriul da italiur sisxlis samarTlis dogmatikaSi 
aRiarebuli ,,danaSaulebrivi nebis dadasturebis Teoriis’’ 
(Unzweideutigkeitstheorie) popularizacias germanul sisxlis 
samarTalSi iurgen maieri Seecada. am Teoriis mixedviT, rodesac 
qmedebebi jer kidev ar warmoadgens danaSaulebrivi nebis 
erTmniSvnelovan dadasturebas, isini danaSaulis mcdelobad ar 
ganixileba. magaliTad, manqanis savarZelSi oqroulobis damalvis 
momentSi adgili eqneba danaSaulis mcdelobas, Tu ki damnaSaves 
dauyovnebliv surs sazRvris gadalaxva da oqroulobis sabaJos 
gverdis avliT qveynidan gatana. amasTan, maiers miaCnia, rom ar 

                                                 
474 ix. Papageorgiou-Gonatas (1988), gv. 85. 
475 ix. Alwart (1982), gv. 183. 
476 ix. Rey- Sanfiz (2006), 77. 
477 aRsaniSnavia is faqti, rom Smidhoizeri eventualuri ganzraviT uvargisi 
mcdelobis SesaZleblobas gamoricxavda. amis Sesaxeb dawvrilebiT aris 
saubari mcdelobis subieqturi Semadgenlobis TavSi. 
478 ix. Papageorgiou-Gonatas (1988), gv.  85-86. 
479 ix. Alwart (1982), gv. 183. 
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SeiZleba uari iTqvas iseT kriteriumze, rogoric aris 
samarTlebrivi sikeTis dazianebasTan droSi siaxlovis momenti.480 

sisxlis samarTlis dogmatikaSi ,,danaSaulebrivi nebis 
dadasturebis Teoria” gakritikebulia, radgan igi Zalzed 
afarToebs dasjadobis sazRvrebs da mcdelobad miiCnevs iseT 
SemTxvevebs, romlebic mxolod danaSaulis momzadebas 
ganekuTvneba. am faqts adasturebs is, rom maieris mier 
dasaxelebul magaliTSi, adgili ara aqvs dazaralebulis 
sferoze zemoqmedebisa da droSi siaxlovis kriteriumebs, 
miuxedavad imisa, rom igi am ukanasknel kriteriums mniSvnelovnad 
miiCnevs.481 

2. 7. zacCikis Sexeduleba mcdelobis Sesaxeb 

kantis da fixtes idealistur filosofiaze dayrdnobiT 
zacCiki ,,ormxrivi damokidebulebis TeoriiT’’ (Anerkennungstheorie) 
cdilobs mcdelobis dasjadobis safuZvlis axsnas.482  

zacCikis Sexeduleba mcdelobis dasabuTebis Sesaxeb, 
garkveulwilad Seesabameba kratScis moZRvrebas, magram 
zacCikisaTvis umarTlobis dasabuTebisas wina planze dgas ara 
sisxlis samarTlisaTvis aratolerirebadi safrTxis sazRvris 
gadalaxva, rogorc es kratSCTan iyo, aramed samarTlebrivi 
sikeTis dazianebiT dasabuTebuli samarTlebrivad 
konstruirebuli Tavisuflebis xelyofa.483 

zacCikis mixedviT, damnaSave mcdelobis stadias miaRwevs 
maSin, rodesac igi danaSaulis Semadgenlobis Sesabamisi qmedebis 
ganxorcielebas Seudgeba, an Tavisi qmedebiT gansazRvrul 
momentSi samarTlebriv sikeTes ise gaumklavdeba, rom 
gamarjvebul poziciamde miaRwevs. 

Sinaarsobrivad es moZRvreba axali ar aris, aramed igi 
manamde arsebul kriteriumebs ganzogadebul iterpretacias 
aZlevs. rogorc wesi, es interpretacia mdgomareobs SemdegSi: 
rodesac damnaSave danaSaulis SemadgenlobasTan droiTi kavSiriT 
dazaralebulis sferoze zemoqmedebs, dazaralebuli xSirad 
aRmoCndeba wagebul poziciaSi, xolo xelmyofi warmoCindeba, 
rogorc situaciis baton-patroni484.  

zacCikis Teoriis konkretuli Sedegi kargad Cans uvargisi 
mcdelobis dros. am Teoriis mixedviT, uvargisi mcdelobis dros 
vinaidan gvamTan ukve SeuZlebelia ,,ormxrivi damokidebulebis” 
gamoxatva, rogorc samarTlebrivi sikeTisadmi, amitom aseTi 

                                                 
480 ix. Meyer, ZStW 87 (1975), gv. 611.  
481 ix. Roxin, AT (2003), gv. 391.   
482 ix.: Grupp (2009), gv. 99. amasTan aRsaniSnavia isic, rom kirsten malitci Tavis 
disertaciaSi zacCikis Sexedulebas ,,interpersonaluri Teoriis saxel-
wodebiT’’ moixseniebs. ix. Malitz (1998), gv. 151. 
483 ix. Vehling (1991), gv. 68. 
484 ix. Roxin, AT (2003), gv. 392. aRsaniSnavia is faqti, rom, rodesac damnaSave 
danaSaulis SemadgenlobasTan droSi siaxlovis gamo dazaralebulis sferoze 
zemoqmedebs, igulisxmeba, rom igi situaciaze batonobs (im Griff hat). ix. Roxin, AT 
(2003), gv. 393. 



 133 

SemTxveva dausjeli unda darCes. e. w. ormxrivi damokidebulebis 
aseTi obieqtivizaciiT zacCiki aSkara winaaRmdegobaSi movida 
germaniis ssk-is 22-e paragrafis SinaarsTan, romlis mixedviTac, 
mcdelobis dasabuTebisaTvis aSkaraa, rom srulebiT sakmarisia 
,,danaSaulis Sesaxeb damnaSavis warmodgena’’.485 

2. 8. iakobsis normatiuli moZRvreba 

mcdelobis tradiciuli gagebis sawinaaRmdegod iakobsi 
cdilobs mcdelobis problemis gadaWras normatiul-obieqturi 
Seracxvis moZRvrebis safuZvelze. misi azriT, Seracxva subieqtis 
kauzaluri zemoqmedebaunarianobiT ki ar unda ganisazRvros, 
aramed gadamwyveti unda iyos mxolod qcevis Sefaseba, romelic 
unda ganxorcieldes sisxlis samarTlis normebze dayrdnobiT. 
dasjadobis legitimacia unda moxdes mxolod danaSaulis 
Semadgenlobis winapirobebisa da ara damnaSavis saSiSroebisa an 
misi antisocialuri qcevis safuZvelze. amitom, qceva mxolod 
maSin atarebs socialurad mavne xasiaTs, rodesac xorcieldeba 
danaSaulis Semadgenlobis winapirobebi.486 

2. 9. Tanamedrove Teoriebis Sefaseba 

,,Tanamedrove Teoriebs”, iseve rogorc ,,klasikur” da 
,,Sereul Teoriebs”, gaaCniaT rogorc dadebiTi, aseve susti 
mxareebi. zogierTi maTgani an Zalian afarToebs mcdelobis 
sazRvrebs da mosamzadebel stadiamde aRwevs, anda piriqiT, Tavad 
mcdelobis sferos bolomde ver wvdeba. amis miuxedavad, SeiZleba 
iTqvas, rom ,,Tanamedrove Teoriebi” ufro meti sizustiT 
gamoirCeva, vinaidan isini SedarebiT axlos dgas im amocanis 
gadaWrasTan, romelic dasaxuli aqvs ,,obieqtur’’, ,,subieqtur’’ da 
,,Sereul Teoriebs’’. Tumca aucileblad unda aRiniSnos, rom 
,,Tanamedrove Teoriebis’’ analizma cxadyo, rom TiToeuli maTgani 
aRmocenda ,,obieqturi’’, ,,subieqturi’’, an ,,Sereuli Teoriebis’’ 
safuZvelze da, Sesabamisad, maTi ganviTarebis Sedegs warmoadgens. 
Tanamedrove Teoriebi calke gamoyofas imsaxurebs, radgan maT 
safuZvelze damatebiT SemuSavda da Camoyalibda damxmare 
kriteriumebi, romliTac advilad SesaZlebelia danaSaulis 
momzadebisa da mcdelobis erTmaneTisagan gamijvna. 

 

§3. qarTul sisxlis samarTlis dogmatikaSi danaSaulis 
mcdelobis Sesaxeb ganviTarebuli Sexedulebebi 

3. 1. mcdelobis obieqturi Teoria 

daumTavrebeli danaSulis Sesaxeb istoriulma kvlevam 
aCvena,487 rom me-20 saukunis me-2 naxevarSi daiwyo qarTuli 
sisxlis samarTlis dogmatikis Camoyalibebis procesi, romelsac 

                                                 
485 ix. Grupp (2009), gv. 100. 
486 ix. Vehling (1991), gv. 80-81. 
487 istoriuli gamokvlevis Sesaxeb ixileT pirvel karSi. 
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saTaveSi Caudga gamoCenili qarTveli mecnieri TinaTin wereTeli. 
wereTelma daumTavrebeli danaSaulis Sesaxeb kvlevas calke 
monografia miuZRvna, sadac igi danaSaulis mcdelobis 
dasjadobis safuZvels ,,obieqtur TeoriaSi” xedavs. wereTeli 
danaSaulis mcdelobad miiCnevs iseT qmedebas, romelic ama Tu im 
obieqtisaTvis danaSaulis SemadgenlobiT gaTvaliswinebuli 
zianis ganxorcielebis uSualo safrTxes qmnis. swored uSualo 
safrTxis kriteriumiT TinaTin wereTeli mijnavs danaSaulis 
mcdelobas danaSaulis momzadebisagan da damTavrebuli 
danaSaulisagan. Tumca, mecnieri iqve miuTiTebs im siZneleebze, 
romelic Tavad safrTxis cnebaSi devs.488 

sisxlis samarTlis mecnierebaSi safrTxis cneba 
gagebulia, rogorc subieqturad, aseve obieqturad. amitom 
wereTeli akritikebs im Sexedulebas, romelic safrTxes 
subieqturi TvalsazrisiT ganixilavs da amgvarad gagebul 
safrTxes safuZvlad udebs danaSaulis mcdelobis Sinaarss.489 

wereTeli safrTxis namdvili arsis asaxsnelad iyenebs 
SesaZleblobis kategorias. SesaZlebelia mxolod is, wers 
wereTeli, rasac aqvs sinamdviled gadaqcevis unari.490 amitom, 
Sedegis warmoSobis realuri safrTxe, realuri da uSualo 
SesaZlebloba arsebobs danaSaulis mcdelobis dros, romliTac 
es ukanaskneli gansxvavdeba danaSaulis momzadebisagan.491 aqedan 
gamomdinare, qmedebas, romelsac ar axasiaTebs Sedegis gamowvevis 
tendencia, danaSaulis mcdelobad ar ganixileba, aramed, 
SesaZlebelia, igi mxolod mosamzadebel qmedebad, an ganzraxvis 
gamomJRavnebad CaiTvalos.492 

wereTeli miuTiTebs imaze, rom mcdelobis cneba, romelic 
gamoixateba ganzrax qmedebaSi, romelic ,,uSualod mimarTulia 
danaSaulis ganxorcielebaze” danaSaulebrivi Sedegis gamowvevis 
realur safrTxes qmnis.493 

aqedan gamomdinare, wereTeli askvnis, rom mcdelobis 
cnebaSi mocemuli azri ,,moqmedeba, romelic uSualod mimarTulia 
danaSaulis ganxorcielebaze”, gagebuli unda iqnes obieqturi da 
ara subieqturi TvalsazrisiT.494 amasTan, mcdelobis saxeebad 
dayofac swored obieqturi niSniT unda ganxorcieldes.495 

danaSaulis mcdelobis dasabuTebis dros, ,,obieqturi 
TeoriisaTvis” gadamwyveti mniSvnelobis miniWebam, wereTeli 
miiyvana uvargisi mcdelobis dasjadobis uaryofamde. im qmedebebs, 
romlebsac Tanamedrove sisxlis samarTlis dogmatika uvargis 

                                                 
488 ix. wereTeli (1961), gv. 102. 
489 ix. wereTeli (1961), gv. 104. 
490 ix. wereTeli (1961), gv. 110. 
491 ix. wereTeli (1961), gv. 113. 
492 ix. wereTeli (1961), gv. 117. 
493 ix. wereTeli (1961), gv. 126. 
494 ix. wereTeli (1961), gv. 128. amasTan dakavSirebiT, sawinaaRmdego mosazreba ga-
moTqmulia sabWoTa sisxlis samarTlis dogmatikaSi, ix. Шаргородский  (1948),     gv. 
256. 
495 ix. wereTeli (1961), gv. 152. 
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mcdelobad afasebs, wereTelTan aseTi qmedebebi mxolod 
danaSaulis momzadebad ganixileboda, magaliTad, gvamisaTvis 
srolas igi mkvlelobis mcdelobad ar miiCnevda, aramed mxolod 
mkvlelobis momzadebad ganixilavda.496 amitom, is, vinc 
danaSaulis mcdelobis cnebaSi qmedebas, romelic ,,uSualod 
mimarTuli iyo danaSaulis Casadenad” mxolod ,,obieqturi 
Teoriaze” dayrdnobiT ganmartavs, man unda uaryos uvargisi 
mcdelobis arseboba. 

wereTeli danaSaulis mcdelobis gansazRvrisaTvis 
miuTiTebs sisxlis samarTlis kodeqsis kerZo nawiliT 
gaTvaliswinebuli danaSaulis Semadgenlobebis sakanonmdeblo 
konstruqciaze da daaskvnis, rom calkeul danaSaulTa 
Taviseburebebis gaTvaliswinebiT unda gadawydes qmedebis 
danaSaulis mcdelobad Sefasebis sakiTxi.497 

igive Sexeduleba gamoTqmuli aqvT germanel mecnierebs, 
romlis Sesaxeb ,,interpretaciis Teoriis” ganxilvis dros iyo 
saubari. aRniSnuli Sexeduleba gakritikebulia im motiviT, rom 
danaSaulis mcdeloba danaSaulis SemadgenlobiT ar aris 
SezRuduli, aramed dasjadoba qmedebis Semadgenlobis sazRvris 
win mdgom qmedebazec vrceldeba, amitom mcdelobis dasabuTeba 
mxolod qmedebis Semadgenlobis safuZvelze, Zalzed zedapirulia. 
danaSaulis Semadgenlobaze orientireba mcdelobis dasabuTebis 
dros sasargebloa mxolod iq, sadac danaSaulis Semadgenloba 
konkretulad aris aRwerili, sxva SemTxvevaSi misi gamoyeneba 
mcdelobis dasabuTebisaTvis gamousadegaria. 

Tanamedrove qarTul sisxlis samarTlis mecnierebaSi 
danaSaulis mcdelobis ,,obieqtur Teorias’’ iziarebs gamyreliZe, 
romelic miuTiTebs imis Sesaxeb, rom danaSaulis momzadebis 
dros adgili aqvs abstraqtul safrTxes, mcdelobis dros 
safrTxe konkretul xasiaTs atarebs, xolo damTavrebuli 
danaSaulis dros safrTxe ukve realizebulia.498 

maSasadame, gamyreliZe ,,obieqturi Teoriebidan” mxars 
uWers ,,safrTxis Teorias” da amasTan, igi safrTxes, rogorc es 
wereTelTan iyo, gadamwyvet mniSvnelobas aniWebs mcdelobis 
dasabuTebisa da misi danaSaulis momzadebisagan da damTavrebuli 
danaSaulisagan gamijvnis TvalsazrisiT. dasaxelebuli Teoriis 
Tanaxmad, safrTxe aris obieqturi masStabi, romlis gareSec 
SeuZlebelia mcdelobis sakiTxis gadawyveta. aRniSnuli Teoria 
imsaxurebs yuradRebas, Tumca mas, rogorc yvela sxva obieqtur 
Teorias, ar Seswevs unari daasabuTos uvargisi mcdelobis 
dasjadobis sakiTxi. garda amisa, gamyreliZis miTiTeba imis 
Sesaxeb, rom damTavrebul danaSaulebSi safrTxe ukve 
realizebulia, ar SeiZleba gaziarebuli iqnes, radgan, rogorc 
cnobilia, sisxlis samarTlis kodesis kerZo nawilSi mocemulia 
safrTxis Semqneli deliqtebi, sadac safrTxe, rogorc 

                                                 
496 ix. wereTeli (1961), gv. 163. 
497 ix. wereTeli (1961), gv. 131. 
498 ix. gamyreliZe (2008), gv. 161. analogiuri pozicia aqvs gamoTqmuli surgu-
laZes, ix. surgulaZe (1997), gv. 307-308. 
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abstraqtuli, aseve konkretuli saxiT warmoadgens damTavrebuli 
deliqtis dasjadobis safuZvels. maSasadame, gamodis, rom 
danaSaulis mcdelobasa da damTavrebul danaSaulebSi safrTxe 
ver gamodgeba gamijvnis kriteriumad. analogiur viTarebas aqvs 
adgili momzadebisa da mcdelobis gamijvnis drosac. amis Sesaxeb 
Tavad gamyreliZec miuTiTebs, Tumca amaSi igi veraviTar 
problemas ver xedavs.499 

3. 2. axali obieqturi Teoria 

,,obieqturi Teoriis” damcvelad Tanamedrove sisxlis 
samarTlis mecnierebaSi iTvleba mWedliSvili-hedrixi.500 
danaSaulis mcdelobis cnebaSi ganmsazRvrel momentad igi ara 
piris Sexedulebas, aramed obieqtur moments asaxelebs. mecnieri 
aRniSnavs, rom qarTuli sisxli samarTlis dogmatika 
daumTavrebeli danaSaulis safuZvlad obieqtur safrTxes 
aRiarebs da, Sesabamisad, es ukanaskneli gamoiyeneba gamijvnis 
kriteriumad.501 

amasTan, mWedliSvili-hedrixi, erTi mxriv, aRniSnavs, rom 
subieqtur Teorias qarTul sisxlis samarTlis kanonmdeblobaSi 
safuZveli ar gaaCnia. amis argumentad avtori asaxelebs ssk-is   
me-20 muxls, romelic exeba daumTavrebeli danaSaulisaTvis 
pasuxismgeblobisagan gaTavisuflebis SemTxvevebs da miuTiTebs 
imaze, rom kanonmdebelma am muxlis SemoRebiT uari Tqva 
absoluturad uvargisi mcdelobis dasjadobaze, riTac 
daadastura obieqturi Teoriisadmi sakuTari simpaTia.502 meore 
mxriv, mecnieri miuTiTebs ssk-is 25-e muxlis me-7 nawilze da 
aRniSnavs, rom qarTuli kanonmdebloba dasaxelebuli normis 
safuZvelze sjis ukve ganzraxvis gamomJRavnebas, riTac igi xazs 
usvams qarTul sisxlis samarTlis kanonmdeblobaSi subieqturi 
Teoriis gavlenas.503 

rac Seexeba sisxlis samarTlis kodesis me-20 muxls, unda 
aRiniSnos, rom am normis SemoRebiT kanonmdebelma, marTalia, 
uaryo absoluturad uvargisi mcdelobis dasjadoba, magram 
amavdroulad, man miuTiTa SefardebiT uvargisi mcdelobis 
dasjadobis aucileblobaze, romlis dogmatur safuZvlad 
,,obieqturi Teoria” ver gamodgeba. aqedan gamomdinare, SeiZleba 
iTqvas, rom kanonmdebeli saqarTvelos moqmed sisxlis samarTlis 
kodeqsSi aRiarebs ,,Sereul Teorias”. 

mWedliSvil-hedrixs kargad aqvs gaazrebuli is 
sirTuleebi, romelic warmoiSoba ,,obieqturi Teoriebis” 
                                                 
499 ix. gamyreliZe (2008), gv. 161. 
500 ix. mWedliSvili-hedrixi (2011), gv. 1-133. 
501 ix. mWedliSvili-hedrixi (2011), gv. 10. 
502 ix. mWedliSvili-hedrixi (2011), gv. 9-10. 
503 ix.: mWedliSvili-hedrixi (2011), gv. 19-20; igive pozicias aviTarebs gamyreliZe, 
ix. gamyreliZe (2008), gv. 154. dasaxelebuli Sexedulebis sawinaaRmdegod unda 
aRiniSnos, rom sisxlis samarTlis kanonmdeblobaSi aseTi SemTxvevebis das-
jadobis safuZvels warmoadgens ara ganzaxvis gamomJRavneba, aramed ukve 
daculi samarTlebrivi sikeTisaTvis garkveuli safrTxis Semcveli konkretuli 
qmedeba. 
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safuZvelze uvargisi mcdelobis dasjadobis dasabuTebis 
TvalsazrisiT da amitom igi uvargisi mcdelobis dasjadobis 
dasasabuTeblad qarTul sisxlis samarTlis mecnierebas 
sTavazobs germanul sisxlis samarTlis dogmatikaSi 
ganviTarebul ,,axal obieqtur Teorias,” riTac mecnieri emijneba 
,,wminda obieqtur Teorias”.504 

,,axalma obieqturma Teoriam” safrTxis Sefaseba gonier 
adamians, obieqtur damkvirvebels miando da es ukanaskneli 
amsruleblis codniT aRWurva. dasaxelebuli Teoriis Tanaxmad, 
saSiSia (vargisi) iseTi mcdeloba, rodesac obieqturi 
damkvirveblis warmodgenis mixedviT, ex ante SesaZlebelia qmedebis 
Semadgenlobis Sesabamisi miznis miRweva. aqedan gamomdinare, 
gvamisaTvis srola, anda adgilze armyofi piris mkvlelobis 
mcdeloba, obieqturi damkvirveblis SefasebiT, ex ante warmoadgens 
saSiS qmedebas, romelic dasjadobas imsaxurebs.505 

qmedebis mcdelobad Sefasebisas, rogorc wesi, obieqturi 
damkvirveblis moSvelieba gamarTlebulia, Tumca zogjer rTulia 
obieqturi damkvirveblis codnaze sakiTxis gadawyveta, radgan 
safrTxe, rogorc cnobilia, obieqturi bunebisaa da adamianis 
codnisagan damoukidebelia. magram, Tu safrTxis arsebobis 
sakiTxi obieqturi damkvirveblis codnaze daiyvaneba, maSin es sxva 
araferia, Tu ara obieqturSi subieqturi momentebis Setana. es ki 
miuTiTebs imaze, rom ,,axal obieqtur Teorias” subieqturi 
safuZveli gaaCnia, rasac Tavad mWedliSvili-hedrixic aRiarebs.506  

aqedan gamomdinare, SeiZleba iTqvas, rom is meTodebi, 
romliTac ,,axali obieqturi Teoria” xelmZRvanelobs, ufro 
,,Sereuli TeoriebisaTvis” aris damaxasiaTebeli. 

3. 2. mcdelobis Sereuli Teoria 

(gabatonebuli Sexeduleba) 

qarTul sisxlis samarTlis dogmatikis ganviTarebis 
manZilze danaSaulis mcdelobis dasjadobis dasabuTebasTan 
dakavSirebiT, pirvelad turavam Tavis saxelmZRvanelos me-7 
gamocemaSi507 xazi gausva ,,Sereuli, obieqtur-subieqturi Teoriis” 
upiratesobas, rac qarTuli sisxlis samarTlis mecnierebisa da 
sasamarTlo praqtikisaTvis erTgvar siaxles warmoadgens. 

turava akritikebs calke aRebul ,,obieqtur” da ,,subieqtur 
Teoriebs” da aRniSnavs, rom ,,Sereuli Teoria” aris yvelaze 
ufro misaRebi Teoria danaSaulis mcdelobis dasabuTebis 
TvalsazrisiT, kerZod, saubaria uvargisi mcdelobis dasjadobis 
dasabuTebis, absoluturad uvargisi mcdelobis dasjadobis 
uaryofisa da danaSaulis mcdelobis danaSaulis momzadebisa da 
damTavrebuli danaSaulisagan gamijvnis Sesaxeb. amasTan, turava 

                                                 
504 ix.: mWedliSvili-hedrixi (2011), gv. 50; mWedliSvili-hedrixi, sisxlis 
samarTlis samecniero krebuli I, red., m. turava (2013), gv. 101. 
505 ix. mWedliSvili-hedrixi (2011), gv. 51. 
506 ix. mWedliSvili-hedrixi (2011), gv. 10. 
507 ix. turava (2008),Ggv. 275. 
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,,obieqturi Teoriis” momxreTa sayuradRebod Tavis dasabuTebaSi 
miuTiTebs imaze, rom subieqturi momentis mniSvnelobis gareSe, 
SeuZlebelia, danaSaulis momzadebis dasjadobis dasabuTeba. 

amrigad, turava ,,subieqtur-obieqtur TeoriaSi” amosaval 
wertils piris subieqtur warmodgenaSi xedavs. amitom, qmedebis 
SefasebisaTvis mniSvnelovania obieqturi damkvirveblis 
TvalTaxedva.508 

amasTan, turava danaSaulis mcdelobis saxeebad dayofas 
piris warmodgenis mixedviT axdens. Tu pirma Tavisi warmodgeniT 
yvelaferi gaakeTa, rac aucilebelia Sedegis gamosawvevad, adgili 
aqvs damTavrebuli mcdelobis stadias, magram, piriqiT, Tu piris 
warmodgeniT jer kidev ar aris yvela piroba Sesrulebuli 
Sedegis gamosawvevad, aramed danaSaulis Semadgenlobis mxolod 
erTi niSani aris ganxorcielebuli, maSin saxezea daumTavrebeli 
mcdelobis stadia. am nawilSi turava aRiarebs ,,formalur-
obieqtur Teorias”. 

garda amisa, turava ayalibebs danaSaulis momzadebisa da 
mcdelobis gamijvnis kriteriumebs da miuTiTebs imaze, rom 
qmedeba danaSaulis mcdelobad rom CaiTvalos, aucilebelia 
daSaulis SedegTan droSi da sivrceSi siaxlovis momenti iqnes  
mxedvelobaSi miRebuli. es imas gulisxmobs, rom damnaSavis 
warmodgeniT qmedeba, romelsac igi axorcielebs droSi da 
sivrceSi aris axlos SedegTan da bunebrivi gagebiT, igi 
warmoadgens danaSaulis Semadgenlobis nawils.509 

SesaZlebelia, rom ,,Sereuli Teoriis” mxardamWerad aseve, 
dvaliZe iqnes miCneuli. marTalia, igi mcdelobis konstituciur 
niSnad uSualo safrTxes miiCnevs, rogorc es ,,obieqturi 
TeoriiT” aris aRiarebuli, da mcdelobis saxeebad dayofis dros 
upiratesobas obieqtur kriteriums aniWebs,510 Tumca igi, amasTan, 
xazs usvams gamijvnis subieqturi kriteriumis did mniSvnelobas, 
gansakuTrebiT ki, mizans da marTlwinaaRmdegobis Segnebas.511  

 

§4. Sejameba 

 
danaSaulis mcdelobis dogmatur-samarTlebrivma analizma 

cxadyo, rom germaniaSi danaSaulis mcdelobis Sesaxeb TiTqmis 
sami saukunis manZilze mravali Sexeduleba (Teoria) Camoyalibda, 
romelic cdilobs danaSaulis mcdelobis dasabuTebas da mis 
gamijvnas, erTi mxriv, danaSaulis momzadebisagan, xolo, meore 
mxriv, damTavrebuli danaSaulisagan. 

dasaxelebuli Sexedulebebidan zogi obieqtur da zogic 
subieqtur safuZvelze aRmocenda da miznad daisaxa danaSaulis 
mcdelobis iseTi cnebis Camoyalibeba, romelic srulyofilad 

                                                 
508 ix. turava (2013),Ggv. 313-316. 
509 ix. turava (2013),Ggv. 303-304. 
510 ix. dvaliZe, zogadi nawili (2007), gv. 161, 164-165. 
511 ix.: dvaliZe, zogadi nawili (2007), gv. 162-163; dvaliZe (2008), gv. 91. 
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warmoaCens mcdelobis bunebas da Seqmnis iseT kriteriumebs, 
romliTac gaadvildeba dasjadi da dausjeli sferoebis 
erTmaneTisagan gamijvna, rac kanonierebis principis, rogorc 
konstituciuri principis uzrunvelyofis garantiaa da Seesabameba 
samarTlebrivi saxelmwifos ZiriTad moTxovnebs. 

danaSaulis mcdelobis Sesaxeb ganviTarebuli 
Sexedulebebis kvlevam aCvena, rom, Tavdapirvelad, germanul da 
qarTul sisxlis samarTalSi ,,obieqturi Teoriebi” batonobdnen. 
maT warmoSobas, rogorc daumTavrebeli danaSaulis istoriuli 
gamokvlevis Sedegad dadginda, safuZvlad daedo filosofiuri 
mimdinareoba liberalizmi. 

mogvianebiT, filosofiur mimdinareobaSi idealizmis 
(kanti) safuZvelze aRmocenebulma ,,subieqturma Teoriebma” 
pirveloba ,,obieqtur Teoriebs” ar daanebes. germanuli sisxlis 
samarTlisagan gansxvavebiT, qarTul sisxlis samarTlis 
dogmatikaSi ,,subieqturi Teoriebi” arasodes ar yofila 
aRiarebuli, Tumca me-20 saukunis 30-iani wlebSi sabWoTa 
xelisuflebis mier ganxorcielebulma represiebma kargad aCvena 
,,wminda subieqturi Teoriebis” gavlena sasamarTlo praqtikaze. 

Tanamedrove germanuli da qarTuli sisxlis samarTali 
calke aRebul arc obieqturi da arc subieqturi Teoriebis 
batonobas ar cnobs, radgan sisxlis samarTlis mecniereba 
darwmunda imaSi, rom mxolod obieqtur an mxolod subieqtur 
safuZvelze SeuZlebelia mcdelobis bunebis axsna da gamijvnis 
misaRebi kriteriumebis Camoyalibeba. yovelive aman ki sisxlis 
samarTlis dogmatikaSi gza gauxsna ,,Sereul Teoriebs”, xolo 
ufro mogvianebiT e. w. Tanamedrove Teoriebs, romelTa sawyisi 
subieqtur da obieqtur niSnebSia. 

Tanamedrove qarTuli da germanuli sisxlis samarTlis 
dogmatikaSi aRiarebulia, rom ,,Sereuli Teoria” safuZvlad 
daedo sisxlis samarTlis kanonmdeblobaSi mcdelobis cnebis 
Camoyalibebas. Tumca, amis sapirispirod, germanul sisxlis 
samarTlis dogamtikaSi zogierTi mecnieri miiCnevs, rom 
mcdelobis sakanonmdeblo ganmartebas (germaniis ssk-is 22-e 
paragrafi) ,,subieqturi Teoria” udevs safuZvlad, iseve rogorc, 
qarTul sisxlis samarTlis mecnierebaSi Tvlian, rom mcdelobis 
sakanonmdeblo ganmartebis (saqarTvelos ssk-is me-19 muxli) 
safuZveli ,,obieqtur TeoriaSi” devs. 

amis miuxedavad, aRsaniSnavia is faqti, rom Tanamedrove 
qarTul sisxlis samarTlis mecnierebaSi yvelaze ufro misaReb 
Teoriad ,,Sereuli Teoria” miiCneva. 
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Tavi III. danaSaulis mcdelobis subieqturi daxasiaTeba 
qarTuli da germanuli sisxlis samarTlis mixedviT 

§1. danaSaulis mcdelobis subieqturi niSnebi qarTuli 
sisxlis samarTlis mixedviT 

 
ganzraxi deliqti gulisxmobs danaSaulis momzadebisa da 

mcdelobis Sesaxeb danaSaulebrivi gadawyvetilebis miRebas mis 
srulad ganxorcielebis CaTvliT.512  

danaSaulis mcdelobis subieqturi Semadgenloba 
obieqturi Semadgenlobis win unda Semowmdes, radgan, rodesac 
cnobilia, Tu ra unda damnaSaves, SesaZlebelia, ukve misi 
Semdgomi nabijebis dadgena, romelic qmedebis uSualo dawyebamde 
midis.513 

saqarTvelos moqmedi sisxlis samarTlis kodeqsis me-19 
muxlis Tanaxmad, mcdeloba ganzraxi danaSaulia,514 romlis 
,,subieqturi Semadgenloba Seicavs ganzraxvas obieqturi 
Semadgenlobis yvela niSnis mimarT da aseve qmedebis 
Semadgenlobis sxva wminda subieqtur niSnebs’’.515 

aqedan gamomdinare, gaufrTxileblobiT danaSaulis 
mcdeloba yovlad SeuZlebelia, radgan, rogorc ukve iTqva, 
saqarTvelos ssk-is me-19 muxli pirdapir miuTiTebs ganzrax 
qmedebis mcdelobis dasjadobaze. amis miuxedavad, saqarTvelos 
Tanamedrove sisxlis samarTlis praqtikaSi adgili hqonda 
SemTxvevas, rodesac saqarTvelos saapelacio sasamarTlom 
ganixila sagarejos raionuli sasamarTlos mier gamotanili 
gadawyvetileba ganzrax mkvlelobis saqmeze (ssk-is 108-e muxli) da 
cvlileba Seitana masSi, kerZod, damnaSavis qmedeba ssk-is 108-e 
muxlidan gadaakvalificira ssk-is me-19, 116-e muxlis pirvel 
nawilze, maSasadame, saapelacio sasamarTlom damnaSaves 
sisxlissamarTlebrivi pasuxismgebloba daakisra 
gaufrTxileblobiT danaSaulis mcdelobisaTvis.516 saqmis fabula 
mdgomareobs SemdegSi: a. ganizraxa sqesobrivi kavSiris damyareba 
nasvam b.-Tan. am mizniT man b.-e aiyvana saxlis meore sarTulze, 
magram b.-m ar isurva sqesobrivi kavSiris damyareba. igi yviroda 
da Svelas iTxovda. ganawyenebulma a. ramdenjerme Caartya b.-s 
safeTqelSi, ris Sedegad b.-e Zirs davarda da goneba dakarga. a. 
darwmunda imaSi, rom b.-e gardaicvala da gadawyvita danaSaulis 
kvalis dafarva. am mizniT man, misi warmodgeniT mkvdari b.-e, 
zewarSi gaaxvia da ojaxis wevris daxmarebiT sarwyav arxSi 
Caagdo, ris Sedegad b.-e daixrCo. 

                                                 
512 ix. Roxin, AT (2003), gv. 350. 
513 ix. Heinrich, AT (2012), gv. 289. 
514 ix. gamyreliZe (2008), gv. 161-162. 
515 turava (2013),Ggv. 129. 
516 ix. Tbilisis saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 
26. 11. 2007. ganaCeni. 
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a.-s interesebis damcvelma saapelacio sasamarTlos 
gadawyvetileba arasamarTlianad miiCnia da saCivriT uzenaesi 
sasamarTlos sisxlis samarTlis sakasacio palatas mimarTa. 
advokati iTxovda misi dacvis qveS myofi pirovnebis udanaSaulod 
cnobas (advokats saqme igive motiviT hqonda gasaCivrebuli 
saapelacio sasamarTloSi). sakasacio palatam saCivari ar 
daakmayofila da saapelacio ganaCeni datova ucvlelad, Tumca 
sasamarTlom mkacrad gaakritika saapelacio sasamarTlos mier 
ganaCenSi miTiTebul mcdari kvalifikacia da mis dasasabuTeblad 
ganviTarebuli msjeloba.517 

amdenad, uzenaesi sasamarTlos sakasacio palatam xazi 
gausva saapelacio sasamarTlos mxridan kanonis uxeS darRvevas. 
miuxedavad amisa, uzenaesma sasamarTlom saapelacio sasamarTlos 
mier kvalifikaciaSi daSvebuli Secdoma ver gamoaswora, radgan 
amiT, erTi mxriv, msjavrdebuls daumZimdeboda pasuxismgebloba, 
riTac dairRveoda misi kanonieri interesebi, xolo, meore mxriv, 
kvalifikaciaSi daSvebuli uxeSi Secdomebis gamosworebis 
araviTari iuridiuli meqanizmi ar arsebobs, rac kanonmdeblobis 
xarvezad unda CaiTvalos.  

dasaxelebul magaliTSi saapelacio sasamarTlos 
detalurad unda esmjela a.-s qmedebaSi ganzraxvis Sesaxeb da amis 
Semdgom unda mieRo gadawyvetileba. Tu dadgindeboda, rom a. 
safeTqelSi dartymis dros uSvebda b.-s sikvdilis dadgomis 
SesaZleblobas da amavdroulad, b.-s gonebis dakargvis Semdeg, 
darwmunda imaSi, rom dazaralebuli gardaicvala, saxeze iqneba 
ganzrax mkvlelobis mcdeloba (ssk-is me-19, 108-e an 109-e muxlebi), 
xolo a.-s meore qmedeba (kvalis dafarvis mizniT sarwyav arxSi 
Cagdeba) Sefasdeba b.-s gaufrTxileblobiT sococxlis mospobad 
(ssk-is 116-e muxli). aRniSnuli kvalifikacia aRiarebulia 
Tanamedrove sisxlis samarTlis dogmatikaSi (e. w. gancalkevebis 
Teoria). qmedeba mxolod maSin Sefasdeba damTavrebul 
danaSaulad, Tu dadgindeba, rom dazaralebuli pirveli qmedebis 
Sedegad mainc gardaicvleboda da meore qmedebam mxolod droSi 
daaCqara dazaralebulis sikvdili (e. w. efeqtis gvian gamowvevis 
Teoria).518  

sasamarTlo praqtikaSi marTebulad miuTiTeben imaze, rom 
qmedebis danaSaulis mcdelobad Sefasebis dros gadamwyveti 
mniSvneloba ganzraxvis dadgenas da misi Sinaarsis gansazRvras 
eniWeba. magaliTad, mkvelobis mcdelobad kvalifikaciisaTvis 
sasamarTlom unda daadginos damnaSave iTvaliswinebda Tu ara 
sikvdilis dadgomis SesaZleblobas, surda Tu ara es Sedegi da 
Tu ar surda, Segnebulad xom ar uSvebda, an gulgrilad xom ar 
ekideboda mis dadgomas.519  

                                                 
517 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis    
22. 10. 2008. ganCineba: http://www.supremecourt.ge/files/upload-file/pdf/oqtomberi2008.pdf 
518 ix. turava (2013),Ggv. 155. 
519 ix. 2010 wlis 11 ianvris ganCineba, krebulSi: saqarTvelos uzenaesi sa-
samarTlos gadawyvetilebani sisxlis samarTlis saqmeebze, #3 (2010), gv. 8. 
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Tu ganzraxva ar aris saxeze, maSin aseTi qmedeba 
mcdelobad ver Sefasdeba. aris iseTi SemTxvevebi, sadac qmedeba 
faqtobrivad waagavs mcdelobas, magram iuridiulad igi ar aris 
srulyofili, maSasadame, igi subieqturi Semadgenlobis 
naklulobas ganicdis. magaliTad, erT-erTi seqtis 
warmomadgenelma garkveuli ritualis Sesrulebis mizniT, 
gadawyvita meaTe sarTulidan Tavis CvilTan erTad gadmomxtariyo, 
im rwmeniT, rom isini aucileblad caSi gafrindebodnen. rodesac 
mSobelma meaTe sarTulidan bavSs xeli gauSva, es ukanaskenli 
mexuTe sarTulze gabmul Tokebze davarda da macxovreblebis 
daxmarebiT gadarCa, xolo Tavad mSobeli meaTe sarTulis 
macxovreblebma Seakaves da ar misces gadmoxtomis saSualeba.  

am magaliTze dakvirveba aCvenebs, rom aq adgili ara aqvs   
e. w. danaSaulebriv gadawyvetilebas, anu mkvlelobis ganzraxvas, 
vinaidan mSobeli darwmunebulia imaSi, rom isini gadmoxtomis 
Sedegad miwaze ki ar daeSvebian, aramed gafrindebian. aseve, 
mSobels ar unda Tavisi bavSvis mkvleloba da arc misi sikvdilis 
an dazianebis SesaZleblobas uSvebs.  

danaSaulis mcdeloba, vinaidan damTavrebuli danaSaulis 
gamovlenis formaa, amitom mcdelobis dros ganzraxvis 
dadgenisas samarTalSemfardebelma saqarTvelos ssk-is me-9 
muxliT unda ixelmZRvanelos.  

saqarTvelos ssk-is me-9 muxlSi mocemulia ganzraxvis 
Sinaarsi da misi saxeebi. am muxlis Tanaxmad, ganzraxvis Sinaarsi 
moicavs codnas, nebelobas da marTlwinaaRmdegobis Segnebas. 
pirveli ori komponenti qmedebis Semadgenlobis etapze dgindeba, 
xolo ukanaskneli bralis dros ganixileba520. 

maSasadame, marTlwinaaRmdegobis Segneba, rogorc 
normatiuli niSani, bralis etapze ganixileba.521 
marTlwinaaRmdegobis Segnebis ararseboba gamoricxavs ,,borot 
ganzraxvas”. magaliTad, Tu damnaSaves hgonia, rom biblioTekidan 
wignis waReba nebadarTulia da gasasvlelSi mas kontroliori 
wigns CamoarTmevs, ar SeiZleba misi qmedeba qurdobis mcdelobad 
Sefasdes, radgan, rogorc ukve iTqva, ,,boroti ganzraxvis” 
dasadgenad aucilebelia marTlwinaaRmdegobis Segnebis elementis 
arseboba.522 aqedan gamomdinare, ganzraxva SeiZleba iyos keTilic 
da borotic (dolus malus). amitom mas Sefaseba sWirdeba, romelic 
bralis etapze unda ganxorcieldes.523 

danaSaulis mcdelobis dros ganzraxva iseTive unda iyos, 
rogoric igi damTavrebuli danaSaulis dros aris. igi raime 
ganmasxvavebeli niSan-TvisebebiT ar unda gamoirCeodes, radgan 
damnaSavis neba mimarTulia ara daumTavrebeli, aramed 
damTavrebuli danaSaulis ganxorcielebaze. mcdelobis dros 
damnaSave unda iTvaliswinebdes danaSaulis Semadgenlobis yvela 
niSans, magaliTad, mizezobriv kavSirs qmedebasa da Sedegs Soris, 

                                                 
520 ix.: turava (2013),Ggv. 130; maRlakeliZe (2013), gv. 174, 209. 
521 ix. maRlakeliZe (2013), gv. 181. 
522 ix. dvaliZe, zogadi nawili (2007), gv. 163. 
523 ix. gamyreliZe (2008), gv. 89. 
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Tumca aseTi msjeloba ar miuTiTebs imaze, rom damnaSavis 
ganzraxviT mizezobrivi kavSiris yvela rgoli unda iyos moculi, 
aramed subieqtma unda icodes mizezobrivi kavSiris ganviTarebis 
ZiriTadi momentebi.524 

ganzraxvisaTvis damaxasiTebelia is, rom igi danaSaulis 
Cadenis momentSi unda arsebobdes. Tu ki pirovnebas pirveli aqtis 
ganxorcielebis dros ar amoZravebda danaSaulis Cadenis 
ganzraxva da aseTi mxolod meore aqtis dawyebamde warmoeSva, 
pirveli aqti danaSaulis mcdelobad ar unda Sefasdes (dolus 
subsequens), magaliTad, pirovnebam gaisrola buCqebis mimarTulebiT, 
sadac mas kurdReli eguleboda, sinamdvileSi buCqebSi misi 
mezobeli aRmoCnda, romlis danaxvaze misi mokvlis survili 
gauCnda. damnaSavis pirveli qmedeba, marTalia, ganzraxviT 
xasiaTdeba, magram es is ganzraxva ar aris, romelic sakmarisia 
qmedebis mcdelobad SefasebisaTvis. aseve, ganzraxva win ar unda 
uswrebdes qmedebis Cadenas (dolus antecedens).525 

qmedebis mcdelobad Sefaseba zogjer damokidebulia 
damnaSavis iseT subieqtur elementebze, rogoric aris, magaliTad, 
Secnobadoba, mizani da motivi. magaliTad, Tu damnaSaves 
Secnobili ara aqvs qalis orsuloba da mokvlis ganzraxviT 
esvris mas, magram dazaralebuli gadarCeba, qmedeba 
dakvalificirdeba ara ssk-is me-19, 109-e muxlis me-2 nawilis ,,a’’ 
qvepunqtiT, romelic iTvaliswinebs winaswari SecnobiT orsuli 
qalis ganzrax mkvlelobis mcdelobas, aramed ssk-is me-19, 108-e 
muxliT, romelic iTvaliswinebs Cveulebriv ganzrax mkvlelobis 
mcdelobas.526 aRniSnuli gamomdinareobs aseve ssk-is me-11 muxlis 
me-2 nawilis moTxovnidan.  

mcdelobis umarTlobas zogjer mizani afuZnebs da igi 
gavlenas axdens kvalifikaciaze. magaliTad, Tu subieqtma ar icis, 
rom obieqturad aucilebeli mogeriebis farglebSi moqmedebs, 
Sesabamisad, mas ar aqvs Tavdacvis mizani, amitom samarTlebrivi 
sikeTis xelyofis SemTxvevaSi igi daisjeba damTavrebuli 
danaSaulisaTvis an danaSaulis mcdelobisaTvis.527 

 garda amisa, ,,pirovnebis miznis gansazRvra SesaZlebels 
xdis vamtkicoT, rom adgili aqvs ara damTavrebul danaSauls, 
aramed danaSaulis mcdelobas’’528. magaliTad, a. esvris b. da 
janmrTelobas mZimed dauzianebs. qmedebis sworad 
kvalifikaciisaTvis sakmarisi ar aris Sedegis dadgoma, aramed 
aucilebelia gairkves, Tu ra mizniT moqmedebda damnaSave. im 
SemTxvevaSi, Tu damnaSave moqmedebda b. mokvlis mizniT, a.-s 
qmedeba unda Sefasdes ganzrax mkvlelobis mcdelobad.529  

amrigad, mizans (motivs) didi mniSneloba eniWeba 
danaSaulis stadiebis da etapebis garkvevis saqmeSi. es imas 

                                                 
524 ix. wereTeli (1961), gv. 136-137. 
525 ix.: turava (2011), gv. 310; Baumann, Weber, Mitsch, AT (2003), gv. 602. 
526 ix. dvaliZe, zogadi nawili (2007), gv. 163. 
527 ix. turava (2013),Ggv. 63. 
528 dvaliZe, zogadi nawili (2007), gv. 162-163. 
529 ix. dvaliZe, zogadi nawili (2007), gv. 163. 
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niSnavs, rom mizani (motivi) zogjer gamoavlens, romel stadiaze 
an etapze imyofeba qmedeba, momzadebis, Tu mcdelobis stadiaze, 
damTavrebis, dasrulebis, Tu nebayoflobiT xelis aRebis etapze. 
Tu mizani da motivi danaSaulis Semadgenlobis aucilebeli 
niSani ar aris, maSin igi kvalifikaciaze gavlenas ver moaxdens, 
magram piriqiT, Tu mizani da motivi kanonmdeblis mier 
gaTvaliswinebulia danaSaulis makvalificirebel niSnad, maSin 
mas gadamwyveti mniSvneloba eniWeba. amasTan, danaSaulis 
damTavrebulad gamocxadeba damokidebuli ar aris imaze, 
damnaSavem miaRwia Tu ara dasaxul mizans (motivs). magaliTad, 
angarebiT Cadenili ganzrax mkvlelobis damTavrebulad 
gamocxadebisaTvis, aucilebeli ar aris damnaSavem miiRos raime 
gamorCena, aramed mTavaria, rom misi qmedeba angarebiT iyos 
motivirebuli.530  

maSasadame, zemoT ukve iTqva, rom subieqturi niSani 
gadamwyvet rols TamaSobs qmedebis damTavreba-daumTavreblobis 
sakiTxSi. magaliTad, damnaSaves ganzraxuli aqvs 20 000 larad 
Sefasebuli mZime woniani xelsawyos moparva, magram imisaTvis, rom 
damnaSavem mizans miaRwios, aucilebelia man ramdenime qmedeba 
ganaxorcielos, anu xelsawyo unda daSalos da nawil-nawil 
daeuflos mas. im SemTxvevaSi, Tu damnaSavem ganaxorciela ori 
qmedeba, romlis Sedegad 8000 larad Sefasebuli xelsawyos 
nawilebs daeufla da policiam daakava igi, qmedeba damTavrebul 
danaSaulad ver dakvalificirdeba, miuxedavad imisa, rom 
qurdobis obieqturi Semadgenloba saxezea. vinaidan damnaSavis 
mizani jer kidev miRweuli ar aris, amitom damnaSavis qmedeba 
didi odenobiT qurdobis mcdelobad unda Sefasdes (ssk-is me-19, 
177-e muxlis me-4 nawilis ,,b’’ qvepunqti). magram, Tu moparuli 
nivTis Rirebulebam 12000 lari Seadgina, maSin, rasakvirvelia, 
qmedeba Sefasdeba ara didi odenobiT qurdobis mcdelobad, 
aramed didi odenobiT damTavrebul qurdobad (ssk-is 177-e muxlis 
me-4 nawilis ,,b’’ qvepunqti). sakiTxis amgvari gadawyveta 
gamomdinareobs ssk-is me-11 muxlis me-2 nawilidan, sadac 
miTiTebulia imaze, rom damnaSaves danaSaulis makvalificirebeli 
niSani bralad Seeracxeba maSin, rodesac mas moicavda damnaSavis 
ganzraxva. aqedan gamomdinare, didi odenoba, rogorc qurdobis 
makvalificirebeli subieqturi niSani, damnaSavis ganzraxviT unda 
iyos moculi. es imas niSnavs, rom makvalificirebeli garemoebebis 
obieqturad Seracxva, subieqturi momentebis gauTvaliswineblad, 
ar unda CaiTvalos marTebulad. garda amisa, es pozicia emyareba 
e. w. saSeRavaTo normis aucilebeli gamoyenebis princips, kerZod, 
saubari exeba nebayoflobiT xelis aRebis uflebis SeuzRudavad 
gamoyenebas. zemoT dasaxelebul magaliTSi Tu qmedeba 
damTavrebul danaSaulad Sefasdeba, maSin gamova, rom damnaSaves 
nebayoflobiT xelis aRebis SesaZlebloba waerTmeva. sakiTxis 
aseTi gadawyveta ki ar Seesabameba sisxlis samarTlis politikis 
miznebs.  

                                                 
530 ix. dvaliZe (2008), gv. 94-95. 
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ganzraxvis sakiTxis sworad gadawyvetis dros aseve didi 
mniSvneloba eniWeba ganzraxvis kognituri elementis531 Sinaarsis 
dadgenas. ganzraxvis inteleqtualuri elementi gamoixateba 
obieqtur garemoebaTa aqtualur codnaSi. amasTan, sakmarisi ar 
aris qmedebis Semadgenlobis garemoebebis mxolod potenciuri 
codna. amitom, ganzraxvas ara aqvs adgili maSin, rodesac 
monadire buCqebSi esvris misi warmodgeniT jixvs, sinamdvileSi, 
buCqebis ukan meore monadire imyofeba.532 

ganzraxvis kognituri elementis SinaarsSi gansakuTrebuli 
yuradReba unda daeTmos codnis intensiurobas da mis 
konkretulobas. intensiuroba gulisxmobs imas, rom aucilebeli 
ar aris, rom damnaSave darwmunebuli iyos qmedebis Semadgenlobis 
ganxorcielebaSi, aramed sakmarisia, rom mas qmedebis 
Semadgenlobis ganxorcieleba SesaZleblad miaCndes. aseve, ar 
aris aucilebeli, rom qmedebis Semadgenlobis makvalificirebeli 
niSniT ganxorcielebis dros pirs gamiznuli hqondes qmedebis 
Semadgenlobis ganxorcieleba. sakmarisia am makvalificirebeli 
garemoebis codna.533 magaliTad, a. mokvlis ganzraxviT esrola 
fexmZime b.-s da daWra. a.-s qmedeba unda dakvalificirdes ssk-is me-
19, 109-e muxlis me-2 nawilis ,,a’’ qvepunqtis mixedviT, romelic 
iTvaliswinebs pasuxismgeblobas winaswari SecnobiT orsuli 
qalis ganzrax mkvlelobis mcdelobisaTvis. maSasadame, aq, 
mTavaria, rom damnaSavem icodes fexmZimobis Sesaxeb da ar aris 
aucilebeli, rom es qmedeba Cadenili iyos orsulobasTan 
dakavSirebiT. rac Seexeba codnis konkretulobas, igi ukavSirdeba 
danaSaulis obieqts da mizezobriv kavSirs.534 damnaSaves 
Secnobili unda hqondes saqmis garemoebebi da maTi socialur-
samarTlebrivi mniSvneloba. amasTan, aucilebeli ar aris, rom man 
zustad icodes iuridiuli cnebebi. magaliTad, ar aris saWiro, 
rom damnaSavem qurdobis dros icodes ,,moZravi nivTis” 
samarTlebrivi buneba, aramed sakmarisia, rom mas Secnobili 
hqondes sagnebisa da movlenebis socialuri arsi.535 

maSasadame, mTavaria, rom damnaSaves obieqti warmodgenili 
hqondes misi gvareobiTi kuTvnilebis mixedviT da ar aris 
aucilebeli, rom mas obieqti individualizirebuli saxiT hqondes 
Secnobili. im SemTxvevaSi, Tu damnaSavem danaSaulis Cadenis dros 
obieqti individualizirebulad warmoidgina, magram mizans ver 
miaRwia, maSin qmedebis danaSaulad Sefasebis sakiTxi Secdomis 
problemaze dayrdnobiT unda gadawydes.536  

                                                 
531 ganzraxvis inteleqtualur da nebelobiT mxareze ix. maRlakeliZe (2013),    
gv. 161-173. 
532 ix. turava (2011),Ggv. 268-269. 
533 turava (2013),Ggv. 135. 
534 ix. turava (2013),Ggv. 135-136. 
535 ix. turava (2011),Ggv. 270. 
536 ix.: turava (2011), gv. 269-270; turava (2013),Ggv. 135. 
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1. 1. Secdomis roli qmedebis danaSaulis mcdelobad 
SefasebaSi 

 Secdoma gulisxmobs adamianis araswor moqmedebas, 
romelic misgan damoukidebeli garemoebebis gamo xdeba.537 

iuridiul literaturaSi erTmaneTisagan ganasxvaveben 
Secdomis or saxes: faqtobriv garemoebebSi daSvebul Secdomas da 
Secdomas akrZalvaSi. SesaZlebelia, Secdoma dakavSirebuli iyos 
danaSaulis samive niSanTan. amis miuxedavad, Secdomis sakiTxis 
ganxilva sistemuri TvalsazrisiT or etapad xorcieldeba: 
pirveli, qmedebis Semadgenlobis etapze, sadac ganixileba wminda 
faqtobrivi xasiaTis garemoebebi da, meore, bralis etapze, 
romelic moicavs wminda samarTlebriv xasiaTis Secdomebs da 
Secdomebs marTlwinaaRmdegobisa da bralis gamomricxveli 
faqtobrivi garemoebebis arsebobasTan dakavSirebiT.538 

a) faqtobriv garemoebebTan dakavSirebuli Secdoma pirma 
SesaZlebelia dauSvas Tavis sazianod, rodesac damnaSave 
SecdomiT fiqrobs, rom igi axorcielebs qmedebas damamZimebel 
garemoebebSi.539 magaliTad, piri mokvlis ganzraxviT esvris qals 
da es ukanaskneli SecdomiT fexmZime hgonia. Tu damnaSavis mier 
nasroli tyvia qals acdeba, an mxolod janmrTelobas dauzianebs 
mas, maSin damnaSavis qmedeba, gabatonebuli Sexedulebis Tanaxmad, 
unda dakvalificirdes, rogorc winaswari SecnobiT orsuli 
qalis ganzrax mkvlelobis mcdeloba (ssk-is me-19, 109-e muxlis  
me-2 nawilis ,,a’’ qvepunqti). magram, Tu qali gardaicvala, maSin, 
SesaZlebelia, kvalifikacia ssk-is 108-e muxlTan idealuri 
erTobliobiT.540 

ar SeiZleba gaziarebul iqnes sisxlis samarTlis 
literaturaSi gamoTqmuli pozicia, romlis Tanaxmad, Tu 
damnaSaves SecdomiT hgonia, rom klavs fexmZime qals, xolo qali  
sinamdvileSi ar aris fexmZime, maSin damnaSavis qmedeba 
dakvalificirdeba ssk-is 108-e muxliT da, Sesabamisad, Tu qali 
gadarCa ssk-is me-19, 108-e muxliT, da ara ssk-is me-19, 109-e muxlis 
me-2 nawilis ,,a” qvepunqtiT, radgan obieqti, romlis dasacavad 
kanonmdebelma es norma SemoiRo, obieqturad ar arsebobs da igi 
mxolod damnaSavs wamodgenaSia. aqedan, gamomdinare, mecnieri 
sakiTxs ,,obieqturi Teoriis’’ safuZvelze wyvets, radgan miaCnia, 
rom sityvebi ,,winaswari SecnobiT orsuli qalisa” miuTiTebs 
imaze, rom damnaSaves winaswar Secnobili unda hqondes realurad 
arsebuli faqtebi da sakmarisi ar aris, rom es faqtebi mxolod 
mis warmodgenaSi arsebobdes.541 

danaSaulis mcdelobis Sesaxeb arsebul Teoriebze 
msjelobam ukve aCvena, rom ,,obieqturma Teoriebma” mecnierebi 
iqamde miiyvana, rom isini iZulebuli gaxdnen uari eTqvaT 

                                                 
537 ix. gamyreliZe, ,,cxovreba da kanoni‘‘ #2-3 (2011), gv. 2. 
538 ix. turava (2013),Ggv. 151-152. 
539 ix. turava (2013),Ggv. 152. 
540 ix. turava (2011), gv. 516. 
541 ix. Todua, zogadi nawili (2007), gv. 308. 
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uvargisi mcdelobis dasjadobaze da maTi dausjelobis 
konpensireba momzadebis dasjadobiT moaxdines.  

aseve, miuRebelia im mecnierTa Sefasebebi, romlebic aseTi 
SemTxvevebs deliqtum putativim-is SemTxvevasTan aigiveben. es 
ukanaskneli gulisxmobs iseT viTarebas, rodesac damnaSavem ar 
icis, rom qmedeba, romelsac igi axorcielebs, danaSaulebrivia.542 

sisxlis samarTlis literaturaSi gakritikebulia aseve is 
mosazreba, romelic mxars uWers ormag kvalifikacias, kerZod, 
martivi mkvlelobas (ssk-is 108-e muxli) da damamZimebel 
garemoebebSi Cadenili mkvlelobis mcdelobas (ssk-is me-19, 109-e 
muxlis me-2 nawilis ,,a” qvepunqti) im SemTxvevaSi, rodesac 
damnaSavem danamdvilebiT ar icis, rom qali, romelsac klavs, 
fexmZimea. kritikis avtori miuTiTebs saqarTvelos konstituciis 
me-40 muxlis me-3 nawilze (yovelgvari eWvi unda gadawydes 
braldebulis sasargeblod) da aRniSnavs, rom, Tu damnaSavem 
danamdvilebiT ar icis qalis orsulobis Sesaxeb, maSin aseTi 
kvalifikacia gaumarTlebelia.543  

Secdoma SeiZleba aseve Seexos iseT makvalificirebel 
niSans, rogoricaa, magaliTad, danaSaulis saSualeba. damnaSaves 
hgonia, rom adamianis mosaklavad iyenebs iseT Sxams, romelic 
nel-nela imoqmedebs da dazaralebuls tanjviT mouRebs bolos, 
sinamdvileSi damnaSave cdeba, radgan mis mier gamoyenebuli 
sawamlavi Zliermoqmedi aRmoCnda, ris Sedegadac dazaralebuli 
maSinve gardaicvala. sisxlis samarTlis literaturaSi aseTi 
SemTxveva Sefasebulia Cveulebriv mkvlelobad, radgan saSualebis 
SerCevis dros daSvebuli Secdoma ganviTarebuli Sexedulebis 
mixedviT, gavlenas ver moaxdens qmedebis kvalifikaciaze da mas 
damamZimebel garemoebebSi Cadenil mkvlelobis mcdelobad 
(igulisxmeba ssk-is me-19, 109-e muxli) ver gadaaqcevs.544 

sisxlis samarTlis mecnierTa mier sakiTxis aseTnairad 
gadawyveta ewinaaRmdegeba mcdelobis bunebas. cnobilia, rom 
danaSaulis mcdeloba saxezea maSin, rodesac qmedeba srulad ar 
aris realizebuli obieqtur garesamyaroSi. aqedan gamomdinare, Tu 
damnaSavis ganzraxva, romelic danaSaulis ganxorcielebisTvis 
moicavda ara marto Sedegs, aramed qmedebis Semadgenlobis sxva 
elementebsac da maTi realizeba ver moxerxda saboloo jamSi, 
qmedebas ar eqneba dasrulebuli saxe, rac Tavis mxriv, qmedebis 
mcdelobad Sefasebis safuZvels qmnis. maSasadame, qmedebis 
kvalifikaciis dros damnaSavis ganzraxva sruli moculobiT unda 
Semowmdes da amis Semdeg unda moxdes qmedebis danaSaulad 
kvalifikacia. 

qmedebis danaSaulis mcdelobad Sefasebas aseve maSin aqvs 
adgili, rodesac damnaSavis mier SerCeuli saSualeba ar aris 
sakmarisi (vargisi) Sedegis gamosawvevad. Tumca aseTi SemTxvevebis 
ganxilvas adgili eqneba uvargis mcdelobaze msjelobis dros. 

                                                 
542 ix.: gamyreliZe (2008), gv. 110; mWedliSvili-hedrixi, kazisis amoxsnis meTodika, 
(2010), gv. 114-116. 
543 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 37-38. 
544 ix. Todua, zogadi nawili (2007), gv. 308. 
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faqtobriv garemoebebSi daSvebul Secdomas aseve adgili 
aqvs Semdeg magaliTSi: a. ganizraxa b. gaupatiureba. am mizniT man 
b.-s muSti daartya Tavis areSi, ris Sedegad b.-m goneba dakarga da 
sunTqvac Sewvita. amasTan, a. dartymis dros ar uSvebda b.-s 
sikvdilis dadgomis SesaZleblobas. damnaSave darwmunda imaSi, 
rom b.-e dartymis Sedegad gardaicvala, man misi warmodgeniT 
mkvdar adamianTan daamyara sqesobrivi kavSiri, sinamdvileSi, 
dazaralebuli sqesobrivi kavSiris damyarebis momentSi jer kidev 
cocxali iyo. aseT SemTxvevaSi, a.-s qmedeba gaupatiurebis 
mcdelobad unda dakvalificirdes (ssk-is me-19, 137-e muxli), 
radgan sqesobrivi kavSiris damyarebis dros, damnaSaves ar hqonia 
gaupatiurebis ganzraxva. aseTi kvalifikacia gamomdinareobs im 
moTxovnidan, romelic ganzraxvis arsebobisaTvis moiTxovs 
kognituri elementis arsebobas, romelic dasaxelebul magaliTSi 
ar iyo saxeze. 

b) qmedebis danaSaulis mcdelobad Sefasebis aucilebloba 
maSin dgas, rodesac Secdomis gamo mizezobrivi kavSiris 
ganviTarebaSi adgili aqvs arsebiT gadaxras. magaliTad, a. b. 
mokvlis ganzraxviT cecxlsasroli iaraRidan gasroliT 
momakvdinebeli Wriloba miayena. a.-s egona, rom b. ukve mkvdari iyo, 
amitom man gonebadakarguli b. danaSaulis dafarvis mizniT 
mdinareSi gadaagdo. eqspertizam daadgina, rom b.-s sikvdili 
gamoiwvia ara cecxlsasroli iaraRiT miyenebulma Wrilobam, 
aramed asfiqsiam. Sefasebebi, romlebic keTdeba mocemul 
SemTxvevasTan dakavSirebiT, radikalurad gansxvavebulia. 
,,generaluri ganzraxvis Teoriis” momxreebs miaCniaT, rom 
mizezobriv kavSirSi daSvebuli Secdoma qmedebis kvalifikaciaze 
gavlenas ar axdens da amitom, damnaSave damTavrebuli 
mkvlelobisaTvis unda daisajos. am Teoriis sapirispirod 
ganviTarda ,,gancalkevebis Teoria”, romelsac sisxlis 
samarTalSi gabatonebuli pozicia ukavia, da romlis mixedviT, 
qmedeba ganzraxva-gaufrTxileblobis kombinaciiT, kerZod, ganzrax 
mkvlelobis mcdelobad da gaufrTxileblobiT sicocxlis 
mospobad unda Sefasdes. magram im SemTxvevaSi, Tu dadgindeba, 
rom damnaSave pirveli qmedebis Sedegad aucileblad mokvdeboda 
da meore qmedebam, ubralod, droSi daaCqara Sedegi, maSin 
damnaSavis qmedeba danaSaulis mcdelobad ar unda Sefasdes 
(,,efeqtis gvian gamowvevis Teoria”).545 

,,gancalkevebis Teoriis” upiratesoba mdgomareobs imaSi, 
rom igi zustad pasuxobs ganzraxvis Tanadroulobis princips. es 
imas niSnavs, rom ganzraxva saxeze unda iyos qmedebis Cadenis 
momentSi. 

g) damnaSavem Secdoma, SesaZlebelia, dauSvas kanoniT 
aRweril SedegSi. magaliTad, vinme Tavisi warmodgeniT iparavs 
narkotikul nivTierebas. sinamdvileSi igi daeufla sul sxva 
nivTierebas, romelic araviTar narkotiks ar warmoadgens. am 

                                                 
545 ix. turava (2013), gv. 145, 155. 
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SemTxvevaSi adgili aqvs danaSaulis mcdelobas.546 sisxlis 
samarTlis literaturaSi Secdomis aseT SemTxvevas danaSaulis 
saganSi daSvebul Secdomad miiCneven.547 

d) sisxlis samarTlis literaturaSi aRiarebulia, rom 
pirovnebaSi (error in persona) da obieqtSi (error in obiecto) Secdoma 
gavlenas ar axdes qmedebis kvalifikaciaze. magram, Tu damnaSave 
sxvadasxva Rirebulebis sikeTeebidan Secdomis safuZvelze 
SedarebiT dabali Rirebulebis sikeTes xelyofs, maSin 
kvalifikacia icvleba. magaliTad, damnaSavis mier nasroli tyvia 
acdeba adamians da daazianebs an gaanadgurebs sxvis nivTs. aseT 
SemTxvevaSi, qmedeba Semdegnairad unda dakvalificirdes: im 
obieqtis mimarT, romlis xelyofac damnaSaves hqonda ganzraxuli, 
qmedeba Sefasdeba danaSaulis mcdelobad, xolo realurad 
dazianebuli obieqtis mimarT - gaufrTxileblobiT danaSaulad, 
Tu, ra Tqma unda, am qmedebis gaufrTxileblobiT dasjadoba 
gaTvaliswinebulia saqarTvelos sisxlis samarTlis kodeqsiT 
(ssk-is me-10 muxlis me-4 nawili).548  

ase gadawydeba sakiTxi maSinac, rodesac adgili aqvs 
Tanabari Rirebulebis obieqtSi daSvebul Secdomas garantorul 
mdgomareobaSi Secdomis saxiT. magaliTad, a.-s ganzraxuli hqonda 
Tavisi meuRlis mokvla. rodesac isini zRvaze isvenebdnen, a. 
dainaxa, rom zRvaSi qali ixrCoboda da Svelas iTxovda. a. egona, 
rom sicocxlisaTvis saSiS mdgomareobaSi misi meuRle iyo da 
Segnebulad ar daexmara misi warmodgeniT meuRles, romlis 
mkvlelobac mas didi xania undoda. a. Secda, radgan zRvaSi sxva 
qali iTxovda Svelas. dauxmareblad darCenili dazaralebuli 
asfiqsiiT gardaicvala. mocemul kazusSi adgili aqvs pirovnebaSi 
Secdomas da a.-m pasuxi unda agos meuRlis ganzrax mkvlelobis 
mcdelobisaTvis, miuxedavad Sedegis dadgomisa.  

analogiurad wydeba qmedebis kvalifikaciis sakiTxi 
maSinac, rodesac damnaSave, mis mier amorCeuli obieqtis nacvlad, 
teqnikur nawilSi daSvebuli Secdomis safuZvelze, xelyofs imave 
Rirebulebis mqone obieqts. magaliTad, a. mokvlis ganzraxviT 
esvris b.-s, magram iaraRis gaumarTaobis an sxva mizezis gamo, 
tyvia moxvdeba c.-s da mouspobs sicocxles. aseTi SemTxvevas, 
,,acdenili isris Teoriis’’ (aberratio ictus) safuZvelze, ormagi 
kvalifikacia miecema, rogorc ganzraxi mkvlelobis mcdeloba da 
gaufrTxileblobiT sicocxlis mospoba.549 

e) sisxlis samarTlis literaturaSi Secdomis sakiTxis 
gadawyvetisas zogjer warmoiSoba problemebi. saxeldobr, aris 
iseTi SemTxvevebi, rodesac erTdroulad saxezea error in persona da 
aberratio ictus. magaliTad, a. ganizraxa mezoblis mokvla, romelic 
marto cxovrobda saxlSi.  am mizniT, a. Sevida mezoblis ezoSi da 
ganaxorciela gasrola fardis ukan mdgomi mezoblis 

                                                 
546 ix. gamyreliZe (2008), gv. 110. 
547 ix. Todua, zogadi nawili (2007), gv. 308. 
548 ix. turava (2013), gv. 157. 
549 ix. turava (2013), gv. 158. 
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mimarTulebiT. sinamdvileSi, fardis ukan mezoblis megobari qali 
idga, romelsac SemTxveviT ascda tyvia da moxvda samzareulodan 
gamosul mezobels, ris Sedegad mezobeli gardaicvleba. aseT 
SemTxvevebs, sisxlis samarTlis literaturaSi ,,konkretizaciis 
Teoriaze” dayrdnobiT aberratio ictus-is SemTxvevebs uTanabreben.550  

Secdomis gamo rTulia sakiTxis erTmniSvnelovnad 
gadawyveta maSinac, rodesac adgili aqvs e. w. kumulaciur 
mizezobriobas Secdomis problemasTan erTobliobaSi. magaliTad, 
a. da b. ganizraxes d.-s mkvleloba mis mier Sesrulebuli kanonier 
saqmianobasTan dakavSirebiT. am mizniT, erTmaneTisagan 
damoukideblad, ise, rom maT ar icodnen erTmaneTis ganzraxvis 
Sesaxeb, d.-s sasmelSi Cauyares sawamlavi. TiToeuls egona, rom 
mis mier Cayrili sawamlavi sakmarisi iyo Sedegis gamosawvevad, 
magram cdebodnen, Tumca erTobliobaSi sawamlavis doza savsebiT 
sakmarisi aRmoCnda Sedegis misaRwevad. magram sawamlavi dalia 
ara d.-m, aramed SemTxveviT misma mdivanma k.-m da mokvda. mocemul 
magaliTSi a.-s da b.-s qmedebebi, imisdamiuxedavad Secdomis 
gadawyvetis ra gza iqneba arCeuli, danaSaulis mcdelobad unda 
Sefasdes. maSasadame, Tu qmedeba aberratio ictus-is mixedviT Sefasdeba, 
maSin adgili eqneba d.-s mkvlelobis mcdelobas, xolo Tu 
mocemuli SemTxveva error in persona-s wesi gamoiyeneba, maSin saxeze 
iqneba k.-s (mdivnis) mkvlelobis mcdeloba.551 

sisxlis samarTlis literaturaSi dasaxelebulia 
Secdomis kidev erTi problematuri SemTxveva, sadac damnaSave 
danaSaulis Casadenad ,,brma iaraRs’’ iyenebs. magaliTad, eqimma a. 
ganizraxa pacientis mkvleloba. miznis misaRwevad man mowamluli 
Sprici misca Tavis asistents. am ukanasknelma nemsi SecdomiT sxva 
pacients gaukeTa, romelic moiwamla da gardaicvala. rogor unda 
gadawydes qmedebis kvalifikaciis sakiTxi mocemul magaliTSi? 
qmedebis danaSaulis mcdelobad Sefasebis sasargeblod 
metyvelebs aberratio ictus-is wesi, Tumca gabatonebuli Sexeduleba 
pirovnebaSi Secdomis (error in persona) wesiT gadawyvetas aniWebs 
upiratesobas. gabatonebuli pozicia analogiurad afasebs sakiTxs 
da qmedebas damTavrebul mkvlelobad ganixilavs maSinac, 
rodesac damnaSave Secdomas uSvebs dazaralebulis 
adgilsamyofelSi. es iseTi SemTxvevaa, rodesac a. mkvlelobis 
mizniT misi warmodgeniT b.-s avtomanqanis qveS bombs daamontaJebs. 
sinamdvileSi, a. SecdomiT d.-s avtomanqanas aafeTqebs, ris 
Sedegadac d.-e gardaicvleba,552 xolo Tu d. gadarCeba, maSin a.-s 
qmedeba Cveulebriv ganzrax mkvlelobis mcdelobad 
dakvalificirdeba. 

v) Secdoma akrZalvaSi, romelic bralis etapze ganixileba, 
qmedebis mcdelobad Sefasebis procesSi irelevanturia. 

z) qmedebis ganxorcielebis procesSi Secdomas uSvebs ara 
marto damnaSave, aramed zogjer Tavad dazaralebuli aRmoCndeba 

                                                 
550 ix. turava (2013), gv. 160. 
551 ix. turava (2013), gv. 161-162.    
552 iqve. 
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Secdenis msxverpli. damnaSavem dazaralebuli SesaZlebelia 
moatyuos da amiT man dasaxul mizans miaRwios. magaliTad, 
damnaSave saTamaSo iaraRis muqariT, ise, rom dazaralebuls es 
ukanaskneli namdvili hgonia, arTmevs qonebas. qarTul sisxlis 
samarTlis literaturaSi aseT SemTxvevebs mecnierTa nawili 
yaCaRobad akvalificirebs,553 xolo meore nawili Zarcvad afasebs 
da Tavis pozicias imiT asabuTebs, rom aseTi SemTxvevis yaCaRobad 
Sefaseba ewinaaRmdegeba Tavad yaCaRobis bunebas, radgan saTamaSo 
iaraRi ar warmoadgens adamianis sicocxlisa da 
janmrTelobisaTvis saSiSroebis Semcvels, rac yaCaRobis 
aucilebel niSans warmoadgens da riTac xorcieldeba yaCaRobis 
da Zarcvis erTmaneTisagan gamijvna.554  

meore Sexeduleba agrZelebs pirveli poziciis kritikas da 
aRniSnavs, rom pozicia, romelic qmedebas yaCaRobad ganixilavs, 
Tavis TavTan winaaRmdegobaSi modis, radgan erT adgilze 
miuTiTebs, rom yaCaRobis dros muqara realuri da imwuTieri 
unda iyos, xolo sxva adgilze uvargisi iaraRiT ganxorcielebul 
qmedebas, sadac muqara obieqturad realuri ar aris, kvlav 
yaCaRobad ganixilavs.555 

miuxedavad kritikisa, pozicia, romelic saTamaSo iaraRiT 
ganxorcielebul qmedebas Zarcvad afasebs, miuRebelia, radgan 
qmedebis yaCaRobad SefasebisaTvis mTavari is ki ar aris 
namdvilia Tu ara danaSaulis iaraRi, aramed mTavaria is, Tu 
ramdenad moaxdina damnaSavis muqaram dazaralebulis nebis 
paralizeba. sisxlis samarTlis literaturaSi aRiarebulia, rom 
moCvenebiTi iaraRiT Tavdasxma aucilebeli mogeriebis uflebas 
warmoSobs, radgan mocemul SemTxvevaSi adgili aqvs nebis 
Tavisuflebaze Tavdasxmas.556 

sasamarTlo praqtika am ori poziciidan romels dauWers 
mxars, Zalzed mniSvnelovania pasuxismgeblobis simZimis 
gansazRvris TvalsazrisiT. amdenad, sisxlis samarTlis 
dogamtikaSi ama Tu im Sexedulebis gaziarebiT sasamarTlo 
praqtika gansxvavebul samarTlebriv Sedegebamde miva da, 
Sesabamisad, damnaSavis qmedebaze gansxvavebul simZimis 
pasuxismgeblobas gaavrcelebs. am ori poziciis radikaluri 
daSoreba sisxlissamarTlebrivi pasuxismgeblobis simZimis 
gansazRvris TvalsazrisiT, gansakuTrebiT kargad Cans im 
SemTxvevaSi, rodesac damnaSave qonebis dauflebas ver axerxebs. 
pirveli poziciis mixedviT, aseTi qmedeba Zarcvis mcdelobad 
fasdeba, maSin, rodesac meore pozicis Tanaxmad, qmedeba 
damTavrebul yaCaRobad kvalificirdeba, radgan es ukanaskneli   
e. w. formaluri Semadgenlobis danaSaulia da misi 
damTavrebisaTvis qonebis dauflebis momenti mxedvelobaSi ar 
miiReba. 

                                                 
553 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 379. 
554 ix.: gamyreliZe (1998), gv. 210-211; gamyreliZe (2008), gv. 111. 
555 ix. gamyreliZe, ,,cxovreba da kanoni‘‘ #2-3 (2011), gv. 18. 
556 ix. turava (2011), gv. 351. 
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T) sisxlis samarTlis praqtikaSi, SesaZlebelia, adgili 
hqondes iseT SemTxvevebs, rodesac dazaralebuli an mesame piri 
Seacdens damnaSaves, raTa maT Tavidan aicilon ufro didi 
samarTlebrivi sikeTis xelyofa. aseTi SemTxvevebi, zogjer, 
SesaZlebelia, danaSaulis mcdelobad Sefasdes. magaliTad, a. 
Zaladobis (romelic saSiSi ar aris sicocxlisTvis da 
janmrTelobisTvis) gamoyenebiT ganizraxa b. mobiluri telefonis 
warTmeva. am mizniT igi cemiT daemuqra dazaralebuls da 
mosTxova misi kuTvnili ZviradRirebuli mobiluri telefonis 
gadacema. b.-m moZalades winaaRmdegoba ar gauwia, aramed man aseT 
meTods mimarTa, kerZod, moatyua damnaSave da namdvili mobiluri 
telefonis nacvlad, saTamaSo mobiluri gadasca, romlis 
Rirebuleba, ssk-is me-7 muxlis me-2 nawilis safuZvelze, 
pasuxismgeblobas ver afuZnebs. vinaidan a. ver erkveoda mobilur 
telefonebSi, sixaruliT daeufla b.-s telefons. Tumca mas imedi 
maSinve gaucruvda, radgan igi policiam daakava. 

maSasadame, dazaralebulis mier damnaSavis SecdomaSi 
Seyvana, SesaZlebelia, zogjer qmedebis danaSaulis mcdelobad 
Sefasebis safuZveli gaxdes. 

daSvebuli Secdomis wyalobiT gamoyenebuli saSualebis 
uvargisobis, an obieqtis ararsebobis gamo miznis miuRwevloba, 
sisxlis samarTlis literaturaSi dasjadi uvagisi mcdelobis 
saxelwodebiT aris cnobili, romelic calke iqneba ganxiluli. 

1. 2. ganzraxvis saxeebad dayofis mniSvneloba qmedebis 
danaSaulis mcdelobad Sefasebis sakiTxSi 

ganzraxvis saxeebad dayofas principuli mniSvneloba 
gaaCnia qmedebis danaSaulis mcdelobad Sefasebis sakiTxSi. 
saqarTvelos sisxlis samarTlis kodeqsis me-9 muxli 
erTmaneTisagan mijnavs pirdapiri da arapirdapiri (eventualuri) 
saxis ganzraxvas.557 

pirdapiri ganzraxva, Tavis mxriv, mecnierebaSi iyofa 
pirveli da meore xarisxis pirdapir ganzraxvad. pirdapiri 
ganzraxvisaTvis damaxasiaTebelia faqtobrivi garemoebebis codna 
da survili, anda, SesaZlebelia, pirdapir ganzraxvaSi survilis 
elementi saerTod ar arsebobdes, magram damnaSave 
iTvaliswinebdes Sedegis dadgomis gardauvalobas. rac Seexeba 
arapirdapir ganzraxvas, aq damnaSaves ar surs Sedegi, Tumca igi 
Segnebulad uSvebs an gulgrilad ekideba Sedegis dadgomas.558  

aseve, sisxlis samarTlis dogmatikaSi ganzraxvas yofen 
sxvadasxva saxeebad, kerZod, gansazRvrul (konkretizirebul), 
ganusazRvrel (arakonretizirebul), alternatiul ganzraxvad559 
da a. S. 

gansazRvruli da ganusazRvreli ganzraxva, SesaZlebelia, 
iyos rogorc pirdapiri, aseve arapirdapiri saxis ganzraxva. 

                                                 
557 ix. tyeSeliaZe, zogadi nawili (2007), gv. 129. 
558 ix.: turava (2013), gv. 130-133; ganzraxvis Sesaxeb aseve dawvrilebiT ixileT 
maRlakeliZis disertacia: maRlakeliZe (2013), gv. 160-164. 
559 ix. gamyreliZe (2008), gv. 105. 
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pirdapiri konkretizirebuli ganzraxvis dros damnaSaves zustad 
aqvs warmodgenili, Tu ra Sedegs gamoiwvevs misi qmedeba. 
magaliTad, rodesac damnaSave dazaralebuls saxeSi gogirdmJavas 
Seasxmas, mas zustad aqvs warmodgenili, rom misi qmedeba 
janmrTelobis mZime xarisxis dazianebas gamoiwvevs. magram, Tu 
dazaralebuli saxis gawevas moaswrebs, maSin damnaSavis qmedeba 
janmrTelobis ganzrax mZime dazianebis mcdelobiT unda Sefasdes 
(ssk-is me-19, 117-e muxli). qmedeba ase dakvalificirdeba maSinac, 
rodesac damnaSavis qmedebas naklebad mZime an msubuqi xarisxis 
dazianeba mohyveba.560 

sisxlis samarTlis literaturaSi sworad miuTiTeben imis 
Sesaxeb, rom arakonkretizirebuli (ganusazRvreli) pirdapiri 
ganzraxvis dros pasuxismgeblobis sakiTxi damdgari Sedegis 
mixedviT unda gadawydes. magaliTad, damnaSaves surs 
dazaralebulis janmrTelobis dazianeba, magram igi ar 
iTvaliswinebs imas, Tu ra xarisxis dazianeba SeiZleba mohyves mis 
qmedebas. Tu damnaSavis qmedebam janmrTelobis mZime dazianeba 
gamoiwvia, maSin qmedeba swored janmrTelobis ganzrax mZime 
dazianebis muxliT (ssk-is 117-e muxli) unda dakvalificirdes. 
magram, ar aris gasaziarebeli qmedebis janmrTelobis msubuqi 
dazianebis mcdelobad Sefaseba maSin, rodesac damnaSavis qmedebas 
Sedegi ar mohyveba.561 

saqme imaSia, rom aseT SemTxvevebSi, damnaSavis qmedebis 
janmrTelobis ganzrax mZime dazianebad Sefasebas win araferi ar 
udgas, miTumetes, rom ganzraxvis buneba mdgomareobs imaSi, rom, 
Tu ki ganzraxva sakmarisia damTavrebuli danaSaulisaTvis, am 
SemTxvevaSi ssk-is 117-e muxliT gaTvalisiwnebuli janmrTelobis 
ganzrax mZime dazianebisaTvis, maSin igi aseve sakmarisi unda iyos 
daumTavrebeli danaSaulisTvisac, am SemTxvevaSi ssk-is me-19, 117-e 
muxliT gaTvaliswinebuli janmrTelobis ganzrax mZime dazianebis 
mcdelobisaTvis.  

konkretizirebuli arapirdapiri ganzraxvis dros damnaSave 
uSvebs konkretuli Sedegis dadgomis SesaZleblobas da, 
Sesabamisad, sisxlissamarTlebrivi pasuxismgebloba dgeba imis 
mixedviT, Tu ra simZimis dazianebas iTvaliswinebs damnaSave. 
magaliTad, SesaZlebelia, damnaSave iTvaliswinebdes 
dazaralebulisaTvis janmrTelobis mZime xarisxis dazianebis 
miyenebis SesaZleblobas, magram, Tu damnaSavis qmedebas Sedegad 
janmrTelobis naklebad mZime an msubuqi dazianeba mohyveba, maSin 
mas pasuxismgebloba daekisreba janmrTelobis mZime dazianebis 
mcdelobisaTvis (ssk-is 19, 117-e muxli).562 

rac Seexeba arakonkretizirebul arapirdapir ganzraxvas, 
sisxlis samarTlis literaturaSi gamoTqmuli Sexedulebis 
Tanaxmad, aqac pasuxismgeblobis sakiTxi faqtiurad miyenebuli 
Sedegis mixedviT wydeba.563 

                                                 
560 ix. ebraliZe (2002), gv. 106. 
561 iqve. 
562 ix. ebraliZe (2002), gv. 106-107. 
563 ix. ebraliZe (2002), gv. 107. 
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Tumca dasaxelebul pozicia iseve dausabuTebelia, 
rogorc amas arakonkretizirebuli pirdapiri ganzraxvis dros 
hqonda adgili da, Sesabamisad, zemoT gamoTqmuli kritika am 
SemTxvevazec vrceldeba. 

gasaziarebeli ar aris im mecnierTa Sexeduleba, romlis 
mixedviT, SeuZlebelia arakonkretizirebuli (ganusazRvreli) 
ganzraxvis dros qmedebis danaSaulis mcdelobad kvalifikacia. 
amasTan, es mecnierebi gamodian arakonkretizirebuli pirdapiri 
da arakonkretizirebuli arapirdapiri ganzraxvis diferenciaciis 
winaaRmdeg.564 

ganzraxvis Semdeg saxes warmoadgens alternatiuli 
ganzraxva, romelic sisxlis samarTlis literaturaSi 
sxvadasxvagvarad aris gagebuli.  

sisxlis samarTlis zogierT mecniers miaCnia, rom 
alternatiul ganzraxvas maSin aqvs adgili, rodesac damnaSaves 
surs ori sxvadasxva Rirebulebis sikeTidan erT-erTis (sicocxle 
an janmrTeloba) dazianeba, Tumca misTvis sulerTia, romeli 
sikeTe iqneba xelyofili (pirdapiri alternatiuli ganzraxva), 
anda SesaZlebelia am ori sikeTidan damnaSave erT-erTis 
xelyofis SesaZleblobas uSvebdes (arapirdapiri alternatiuli 
ganzraxva). orive SemTxvevaSi sisxlis samarTlis 
pasuxismgeblobis sakiTxi wydeba erTnairad. magaliTad, Tu 
damnaSave Segnebulad uSvebs dazaralebulis sikvdils an 
janmrTelobis dazianebas da mis qmedebas Sedegad dazaralebulis 
janmrTelobis dazianeba mohyveba, maSin damnaSaves 
sisxlissamarTlebrivi pasuxismgebloba daekisreba yvelaze ufro 
mZime´danaSaulis mcdelobisaTvis, e. i. mkvlelobis 
mcdelobisaTvis. sisxlis samarTlis es mecnierebi alternatiul 
ganzraxvas mijnaven arakonkretizirebuli ganzraxvisagan imiT, 
rom am ukanasknel SemTxvevaSi adgili aqvs erTidaigive obieqtis 
farglebSi sxvadasxva simZimis dazianebebisadmi damnaSavis 
damokidebulebas.565 

zogierTi mecnieri Tvlis, rom alternatiuli ganzraxva 
saxezea maSin, rodesac damnaSaves gaaCnia damokidebuleba Tanabari 
Rirebulebis obieqtebis (magaliTad, ori adamianis sicocxle) 
mimarT, aseve maSinac, rodesac aseTi damokidebuleba damnaSaves 
sxvadasxva Rirebulebis obieqtebis (magaliTad, adamianis 
sicocxle da sakuTreba) mimarT aqvs. amitom, alternatiuli 
ganzraxvis dros qmedebis sworad SefasebisaTvis didi 
mniSvneloba aqvs obieqtis Rirebulebas. iq, sadac adgili aqvs ori 
Tanabari samarTlebrivi sikeTidan erT-erTi sikeTis xelyofas, 
qmedebis danaSaulis mcdelobad Sefaseba gamoricxulia. 
analogiur kvalifikacias aqvs adgili maSinac, rodesac, 
araTanabari samarTlebrivi Rirebulebis sikeTidan damnaSave 
xelyofs ufro didi Rirebulebis mqone sikeTes. magaliTad, 
damnaSavem gaisrola cxenze amxedrebuli kacis mimarTulebiT. 

                                                 
564 ix.: surgulaZe (2002), gv. 21; tyeSeliaZe, zogadi nawili (2007), gv. 135. 
565 ix. ebraliZe (2002), gv. 107-108. 
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amasTan, misTvis sulerTia kaci mokvdeba Tu cxeni. gasrolis 
Sedegad kaci gardaicvala. im SemTxvevaSi, Tu araTanabari 
Rirebulebis mqone obieqtebidan damnaSave xelyofs ufro mcire 
Rirebulebis mqone sikeTes, magaliTad, cxens, maSin damnaSavis 
qmedeba kacis mimarT danaSaulis mcdelobad unda Sefasdes, xolo 
cxenis mimarT sxvisi nivTis dazianebad an ganadgurebad. magram, 
Tu arc erTi samarTlebrivi sikeTe ar dazianda, maSin damnaSavis 
qmedeba mxolod mkvlelobis mcdelobad unda Sefasdes. 
dasaxelebuli poziciis avtori yuradRebis gareSe ar tovebs 
umciresobis im mosazrebas, romelic miuTiTebs imaze, rom 
alternatiuli ganzraxvis dros samarTlebriv sikeTeTa 
Rirebulebas gadamwyveti mniSvneloba ar eniWeba, aramed, qmedebis 
SefasebisaTvis mTavaria konkretulad damdgari Sedegi, romelic 
gamoricxavs qmedebis danaSaulis mcdelobad Sefasebis 
SesaZleblobas.566 

ganzraxvis Semdeg saxes miekuTvneba kumulaciuri 
ganzraxva, romlis drosac damnaSaves ganzraxuli aqvs 
erTdroulad ori an meti samarTlebrivi sikeTis xelyofa. 
magaliTad, damnaSavis qmedeba mimarTulia dazaralebulis da misi 
avtomanqanis winaaRmdeg. amis Sedegad, Tu erT-erTi sikeTe gadarCa, 
maSin adgili eqneba ormagi saxis kvalifikacias, kerZod, 
gadarCenili sikeTis mimarT qmedeba danaSaulis mcdelobad unda 
Sefasdes, xolo dazianebuli sikeTis mimarT adgili eqneba 
damTavrebul ganzrax danaSauls.567 

1. 3. eventualuri ganzraxviT danaSaulis mcdelobis Sesaxeb 
gamoTqmuli Sexedulebebi 

qarTul sisxlis samarTlis dogmatikaSi arsebobs azrTa 
sxvadasxvaoba eventualuri ganzraxviT danaSaulis mcdelobis 
SesaZleblobis Sesaxeb. jer kidev, sabWoTa periodSi azri 
gayofili iyo sam nawilad. mecnierTa umravlesobas miaCnda, rom 
danaSaulis mcdeloba SesaZlebeli iyo mxolod pirdapiri 
ganzraxviT,568 mecnierTa meore nawili ki Tvlida, rom mcdeloba 
dasaSvebi iyo arapirdapiri ganzraxviT Cadenil danaSaulebSic.569 
mecnierTa mesame nawili Teoriulad SesaZleblad Tvlida 
eventualuri ganzraxviT danaSaulis mcdelobas, magram misi 
dasjadoba praqtikuli TvalsazrisiT gaumarTleblad miaCnda.570 

sabWoTa saqarTvelos sisxlis samarTlis literaturaSi 
eventualuri ganzraxviT mcdelobas im dasabuTebiT uaryofdnen, 
rom arapirdapiri ganzraxvis dros damnaSaves Sedegi ar surs da 
amavdroulad iTvaliswinebs Sedegis dadgomis ara aucileblobas, 
aramed SesaZleblobas. am debulebas iziarebda ara marto 
imdroindeli sisxlis samarTlis Teoria, aramed sisxlis 
samarTlis praqtikac, sadac uTiTebdnen, rom visac Sedegis 

                                                 
566 ix. turava (2013), gv. 147-148. 
567 ix. turava (2013), gv. 149. 
568 ix. Траинин (1957), gv. 319-320. 
569 ix. Лившиц, ,,Советское государство и  право‘‘ №7 (1947), gv. 43. 
570 ix. Лясс (1952), gv. 6. 
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dadgomis survili ar gaaCnia an aseTi Sedegis gamowvevis 
gardauvaloba ar arsebobs, man pasuxi unda agos faqtobrivad 
damdgari SedegisaTvis.571 maSasadame, sisxlis samarTalSi 
ganzraxvis buneba ise iyo gagebuli, rom eventualuri ganzraxvis 
dros logikurad SeuZleblad iyo miCneuli mcdelobaze saubari. 
is, rac damnaSaves ar surs, werda wereTeli, logikurad 
SeuZlebelia misi ganxorcielebis mcdeloba.572    

Sexeduleba, romelic uaryofs eventualuri ganzraxviT 
mcdelobis SesaZleblobas, SenarCunebulia Tanamedrove qarTul 
sisxlis samarTlis dogmatikaSi. am Sexedulebis mixedviT, 
eventualuri ganzraxviT danaSaulis mcdelobis SesaZleblobis 
uaryofa Tavad saqarTvelos ssk-is me-19 muxlis Sinaarsze 
miTiTebiT sabuTdeba. am muxlis Tanaxmad, danaSaulis mcdeloba 
ganzraxi qmedebaa, romelic ,,uSualod mimarTuli iyo danaSaulis 
Casadenad’’. am ganmartebaSi sityvebi: ,,uSualod’’ da ,,mimarTuli’’ 
miuTiTebs pirdapir ganzraxvaze, riTac mcdelobis dros 
eventualuri ganzraxva TavisTavad gamoiricxeba.573 

mcdelobis sakanonmdeblo ganmartebaSi mocemul frazas 
,,uSualod mimarTuli iyo danaSaulis Casadenad’’ zogierTi 
mecnieri eWqveS ayenebs da miuTiTebs, rom Tavad mcdelobis 
qmedebis ganxorcielebis dawyeba ukve danaSauls warmoadgens574 
da, amdenad, mcdelobis ganmartebaSi aseTi daTqma zedmetad 
miaCnia. garda amisa, es pozicia sainteresoa im TvalsazrisiTac, 
rom igi dasaxelebul frazas mcdelobis ara subieqturi, aramed 
obieqturi sferos problemad ganixilavs. marTlac, ssk-is me-19 
muxlis Sinaarsze dakvirveba aCvenebs, rom kanonmdebeli jer 
mcdelobis subieqtur elements asaxelebs terminiT ,,ganzraxi”, 
xolo Semdeg mcdelobis obieqtur elements gamoyofs fraziT 
,,qmedeba, romelic uSualod mimarTulia”. es ukanaskneli 
subieqturi mniSvnelobiT ar unda iqnes gagebuli, winaaRmdeg 
SemTxvevaSi gamova, rom mcdelobis cnebaSi (ssk-is me-19 muxli) 
subieqtur elementi orjer gameordeba, (dauSvebelia cnebaSi 
tavtologia), rac, ra Tqma unda, normis araswori interpretaciiT 
aixsneba. ukanaskneli frazis SemoRebis mizani gaxlavT 
danaSaulis momzadebisa da mcdelobis gamijvnis kriteriumis 
gansazRvra da ara eventualuri ganzraxviT danaSaulis mcdeloba 
uaryofa. 

eventualuri ganzraxviT mcdelobis SeuZleblobis 
momxreebi sxva argumentiTac cdiloben TavianTi poziciis 
gamyarebas. kerZod, isini miuTiTeben sisxlis samarTlis kodeqsis 
kerZo nawilis muxlebze da aRniSnaven, rom Tavad kanonmdebelma 
ara marto zogadi nawilis, aramed kerZo nawilis normebis 
meSveobiT uaryo eventualuri ganzraxviT mcdelobis 
SesaZlebloba. magaliTad, im SemTxvevaSi, rodesac eventualuri 

                                                 
571 ix. mayaSvili, maWavariani, wereTeli, SavguliZe (1980), gv. 14-15. 
572 ix. wereTeli (1961), gv. 180. 
573 ix.: gamyreliZe (2008), gv. 162; ix. dvaliZe (2008), gv. 92-93; cqitiSvili, 
,,samarTlis Jurnali” #1 (2012), gv. 196. 
574 ix. sulaqveliZe, Jurnali ,,samarTali‘‘ #3-4 (1991), gv. 11. 



 157 

ganzraxviT ganxorcielebul qmedebas Sedegi ar mohyveba, qmedeba 
ar Sefasdeba danaSaulis mcdelobad, aramed amisaTvis 
kanonmdebelma saqarTvelos sisxlis samarTlis kodeqsSi 127-e da 
128-e muxlebi SemoiRo, romlebic safrTxis Semqneli deliqtebis 
saxelwodebiT aris cnobili. amdenad, eventualuri ganzraxviT 
mcdeloba SesaZlebeli rom iyos, sisxlis samarTlis 
kanonmdebeli dasaxelebul muxlebs damoukidebeli 
Semadgenlobebis saxiT sisxlis samarTlis kerZo nawilSi ar 
gaiTvaliswinebda.575 

analogiur azrs aviTareben sisxlis samarTlis is 
mecnierebi, romlebsac miaCniaT, rom kanonmdebelma saqarTvelos 
sisxlis samarTlis kodeqsis kerZo nawilSi 117-e muxlis 
(janmrTelobis ganzrax mZime dazianeba) SemoRebiT ar gaiziara 
arapirdapiri ganzraxviT mcdelobis SesaZlebloba. TavianT 
pozicias isini asabuiTeben imiT, rom janmrTelobis ganzrax 
dazianebis momentSi damnaSavis mier dazaralebulisaTvis 
miyenebuli sicocxlisaTvis saxifaTo dazianeba, romelic 
warmoSobs sikvdilis SesaZleblobas, Segnebuli aqvs damnaSaves. 
amdenad, igi moqmedebs arapirdapiri ganzraxviT. aqedan 
gamomdinare, sisxlis samarTlis mecnierebi svamen sakiTxs imis 
Sesaxeb, rom, Tu dasaSvebia eventualuri ganzraxviT mcdeloba, 
maSin, ratom dasWirda kanonmdebels saqarTvelos ssk-is 117-e 
muxlis SemadgenlobaSi ,,sicocxlisaTvis saxifaTo dazianebaze” 
miTiTeba.576   

zogierTi mecnieri, eventualuri ganzraxviT mcdelobis 
SeuZleblobis dasabuTebisas, miuTiTebs imaze, rom adamianis 
saqmianoba mizanmimarTul  xasiaTs atarebs. es imas gulisxmobs, 
rom adamiani SeiZleba mxolod imas cdilobdes, rac misi 
saqmianobis mizans warmoadgens. aseTi saqmianoba ki mxolod 
pirdapiri ganzraxvisaTvis aris damaxasiTebeli, xolo 
eventualuri ganzraxvis dros, Sedegi srulebiT ar Seesabameba 
damnaSavis mizans da igi, rogorc Tanamdevi, isea warmodgenili.577 
,,amrigad, SeuZlebelia fsiqologiuri TvalsazrisiT imis... cda, 
rac adamianis moqmedebis mizans ar warmoadgens. am miznis miRwevis 
gzaze sxva Tanamdev Sedegebs meorexarisxovani mniSvneloba 
eniWeba saboloo SedegTan SedarebiT, romelic adamianis 
moqmedebis Sefasebis kriteriumia, radgan mizani mxolod 
pirdapiri ganzraxvis Semadgeneli nawilia, amitom... mcdeloba 
mxolod pirdapiri ganzraxviT SeiZleba.’’578 aqedan gamomdinare, 
iseTi daskvna gamoaqvT mecnierebs, rom saqarTvelos ssk-is me-19 
muxls SezRudviTi axsna-ganmarteba unda mieces, riTac 

                                                 
575 ix.: gamyreliZe (2008), gv. 162-163; dvaliZe (2008), gv. 93; mWedliSvili-hedrixi 
(2011), gv. 78; Todua, Jurnali ,,marTlmsajuleba da kanoni‘‘ #2-3 (2007), gv. 155-156. 
576 ix. Todua, kerZo nawili (2011), sqolio 1. gv. 79. 
577 ix.: dvaliZe, zogadi nawili (2007), gv. 169; cqitiSvili, ,,samarTlis Jurnali” 
#1 (2012), gv. 196. 
578 dvaliZe, zogadi nawili (2007), gv. 170. 
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eventualuri ganzraxviT ganxorcielebuli qmedebis SemTxvevaSi 
danaSaulis mcdeloba gamoiricxos.579  

zogierTi mecnieri eventualuri ganzraxviT mcdelobis 
SeuZleblobas Tavad sityvis ,,mcdeloba’’ etimologiuri 
mniSvnelobidan asabuTebs. ,,TviT sityvis ,,mcdeloba’’ 
etimologiuri xasiaTi, wers surgulaZe, imazea mimaniSnebeli, rom 
kacs raRac surs da cdilobs amis miRwevas. eventualuri 
ganzraxva ki survils gamoricxavs. ukve aqedanve naTelia am ori 
momentis Serwymis SeuZlebloba.’’580 

bolo aTi wlis ganmavlobaSi qarTul sisxlis samarTlis 
mecnierebaSi TandaTanobiT mkvidrdeba azri imis Sesaxeb, rom 
eventualuri ganzraxviT mcdeloba savsebiT SesaZlebelia. am 
Sexedulebis avtorebi pirdapir miuTiTeben, imis Sesaxeb, rom 
danaSaulis mcdelobisaTvis aucilebeli ar aris pirdapiri 
ganzraxvis arseboba, aramed savsebiT sakmarisia eventualuri 
ganzraxvis dadgena.581 

dasaxelebuli Sexedulebis avtorebi TavianT pozicias 
asabuTeben rogorc dogmaturi, aseve praqtikuli TvalsazrisiT. 
maT sisxlis samarTlis ganzraxvis cnebaSi deskrifciul-
fsiqologiuri survilis cnebis gverdiT SemoaqvT e. w. 
normatiuli survilis cneba, romelic warmoadgens nebelobiT 
komponents farTo gagebiT. am cnebis saSualebiT ara marto meore 
xarisxis pirdapiri ganzraxviT, aramed, agreTve eventualuri 
ganzraxviT mcdelobis SesaZleblobis sakiTxi dogmaturi 
TvalsazrisiT uproblemod sabuTdeba.582 

eventualuri ganzraxviT mcdelobis momxre mecnierebi 
cdiloben gaabaTilon is argumentebi, romlebsac ayeneben 
mowinaaRmdege poziciaze mdgomi mecnierebi. maTi azriT, arasworia 
azri imis Sesaxeb, rom kanonmdebelma saqarTvelos  ssk-Si 117-e, 
127-e  da 128-e muxlebis SemoRebiT, TiTqos, uari Tqva eventualuri 
ganzraxviT mcdelobis SesaZleblobaze. janmrTelobis ganzrax 
mZime dazianebis dros (ssk-is 117-e muxli) damnaSave ganzrax 
moqmedebs mxolod janmrTelobis dazianebis mimarT da ara 
sasikvilo Sedegis mimarT. marTalia, damnaSaves Segnebuli aqvs, 
rom misi qmedeba sicocxlisaTvis safrTxis Semcvelia, magram, 
imavdroulad fiqrobs, rom am qmedebas Sedegi ar mohyveba. amdenad, 
damnaSaves dazaralebulis sikvdilisadmi gaufrTxileblobiTi 
damokidebuleba gaaCnia. eventualuri ganzraxviT mcdelobis 
dasaSveboba xels ar uSlis ama Tu im qmedebis saqarTvelos ssk-is 
117-e muxliT kvalifikacias, gansakuTrebiT maSin, rodesac 
damnaSave ganzrax mkvlelobis Cadenisas nebayoflobiT uars 
ambobs danaSaulis bolomde miyvanaze da mis mier faqtobrivad 
ganxorcielebuli qmedeba janmrTelobis mZime dazianebas 
warmoadgens. eventualuri ganzraxviT mcdelobis momxreebs 
analogiuri azri aqvT gamoTqmuli saqarTvelos ssk-Si 127-e da 

                                                 
579 ix. dvaliZe (2008), gv. 94. 
580 surgulaZe (2002), gv. 22. 
581 ix.: turava (2011), gv. 298; turava (2013),Ggv. 310; ebraliZe (2002), gv. 200. 
582 ix. turava (2011), gv. 309, 271, 319. 
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128-e muxlebis SemoRebasTan dakavSirebiT. sicocxlisaTvis saSiS 
mdgomareobaSi Cayeneba da gansacdelSi mitoveba gulisxmobs imas, 
rom damnaSave moqmedebs ganzrax, xolo Sedegisadmi mas 
gaufrTxileblobiTi damokidebuleba gaaCnia.583 amitom, 
eventualuri ganzraxviT mcdelobis momxreTa azriT, 
sicocxlisaTvis saSiS mdgomareobaSi Cayenebis Semadgenloba  
(ssk-is 127-e muxli) ar aris Seqmnili im SemTxvevebisaTvis, 
rodesac eventualuri ganzraxviT ganxorcielebul qmedebas 
Sedegi ar mohyveba.584 saqarTvelos ssk-is 127-e muxls sxva 
daniSnuleba gaaCnia, kerZod, Tu pirovnebas Sedegisadmi ganzraxva 
ver umtkicdeba da samarTlebrivi sikeTe safrTxSi aRmoCndeba, 
piri daisjeba swored ssk-is 127-e muxlis safuZvelze. maSasadame, 
dasaxelebul muxls gaaCnia ormagi funqcia, jer erTi, igi 
uzrunvelyofs samarTlebrivi sikeTis dacvas da, meore, igi 
pasuxobs samarTlebrivi saxelmwifos moTxovnas, ar daisajos 
piri mxolod varaudisaTvis.585 

garda amisa, sainteresoa kidev erTi norma, romelic ssk-is 
109-e muxlis 1-li nawilis ,,g’’ qvepunqtSi damamZimebeli garemoebis 
saxiT aris Camoyalibebuli. kerZod, saqme exeba ganzrax 
mkvlelobas iseTi saSualebiT, romelic ganzrax uqmnis safrTxes 
sxvaTa sicocxles da janmrTelobas. maSasadame, damnaSave 
mkvlelobis Casadenad iyenebs sayovelTaod saSiS saSualebebs, 
magaliTad, saxls cecxls ukidebs, xalxmraval adgilebSi iyenebs 
cecxlsasrol iaraRs da a. S. normis Sinaarsidan gamomdinare, 
aucilebelia, rom damnaSaves makvalificirebeli garemoebebis 
mimarT hqondes ganzraxva. amasTan, literaturaSi miuTiTeben 
imaze, rom gamoyenebuli saSualeba aucileblad obieqtur 
safrTxes unda uqmnides sxva adamianebs. amitom, Tu damnaSavem 
aRniSnuli qmedeba ukacriel adgilze Caidina, maSin mas bralad 
es garemoeba ar Seeracxeba.586 

im SemTxvevaSi, rodesac damnaSavis mier gamoyenebuli 
saSualeba mxolod damnaSavis warmodgenaSi aris saSiSi da 
mocemul konkretul situaciaSi samarTlebrivi sikeTis dazianebis 
obieqtur safrTxes ar Seicavs, qmedeba unda Sefasdes, rogorc 
mkvlelobis uvargisi mcdeloba iseTi saSualebiT, romelic 
ganzrax uqmnis safrTxes sxvaTa sicocxlesa da janmrTelobas 
(ssk-is me-19, 109-e muxlis 1-li nawilis ,,g’’ qvepunqtiT). Tumca 
qmedeba ase mxolod maSin unda dakvalificirdes, rodesac 
gamoyenebuli saSualebebi ar ganekuTneba absoluturad uvargis 
saSualebebs. 

Tu damnaSavem ar icis, rom saSualeba, romelsac igi 
iyenebs, sayovelTaod saSiSia, maSin normis moTxovnis Sesabamisad, 
qmedeba ssk-is 109-e muxlis ,,g’’ qvepunqtiT ver dakvalificirdeba, 
e. i. damnaSaves minimum eventualuri ganzraxva mainc unda hqondes 
damamZimebeli garemoebisadmi. amasTan, sisxlis samarTlis 

                                                 
583 ix.: turava (2011), gv. 302; turava (2013),Ggv. 136-138. 
584 ix. turava (2013),Ggv. 140. 
585 ix. turava (2011), gv. 306. 
586 ix. ix. lekveiSvili, kerZo nawili, tomi I (2011), 34-35. 
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literaturaSi ayalibeben pirdapiri da arapirdapiri ganzraxvis 
kombinacias: 1. damnaSaves pirdapiri ganzraxva aqvs Sedegis mimarT, 
xolo eventualuri ganzraxviT moqmedebs makvalificirebeli 
garemoebis mimarT; 2. damnaSaves gaaCnia eventualuri ganzraxva 
rogorc Sedegis, aseve damamZimebeli garemoebis mimarT; 3. 
damnaSave Sedegis da makvalificirebeli garemoebebis mimarT 
moqmedebs pirdapiri ganzraxviT.587 

dasaxelebuli msjelobidan gamomdinare, ssk-is 109-e muxlis 
1-li nawilis ,,g’’ qvepunqtSi, ganzraxva iyofa ZiriTadi Sedegis 
mimarT ganzraxvad da makvalificirebeli garemoebebis mimarT 
ganzraxvad. rodesac damnaSave xalxmraval adgilze SurisZiebis 
motiviT mezobels esvris cecxlsasroli iaraRidan, igi imis 
SesaZleblobasac uSvebs, rom mis mier gasrolilma tyviam 
SesaZlebelia viRacas sicocxle mouspos, an janmrTeloba 
dauzianos. amdenad, damnaSaves mezoblis mokvlis survili 
amoZravebs, xolo garSemomyofebis mimarT aseTi survili ar 
gaaCnia, aramed mas mxolod abstraqtulad aqvs warmodgenili is 
mZime Sedegebi, romelic SeiZleba mohyves an ar mohyves mis 
qmedebas. maSasadame, am normis Tavisebureba mdgomareobs imaSi, 
rom sicocxlisa da janmrTelobisaTvis saSiSi saSualebis 
gamoyenebis dros, damnaSaves mxolod abstraqtulad aqvs 
warmodgenili is safrTxe, romelic eqmneba garSemomyofebs. 
samagierod, Tu damnaSaves konkretulad aqvs warmodgenili, rom 
mis qmedebas mezoblis garda, SesaZlebelia, misi biZaSvilis 
sikvdilic mohyves, magram amis miuxedavad, Sedegi ar dadgeba, 
maSin, eventualuri ganzraxviT mcdelobis momxreTa mixedviT, 
adgili eqneba ara ssk-is 19, 109-e muxlis 1-li nawilis ,,g’’ 
qvepunqtiT gaTvaliswinebuli ganzrax mkvlelobis mcdelobas, 
aramed ssk-is 19, 109-e muxlis me-3 nawilis ,,a’’ qvepunqtiT 
gaTvaliswinebul ori an meti piris ganzrax mkvlelobis 
mcdelobas. mowinaaRmdege poziciaze myofi mecnierebi aseT 
kvalifikacias ar eTanxmebian da damnaSavis qmedebas isev da isev 
ssk-is 19, 109-e muxlis 1-li nawilis ,,g’’ qvepunqtiT afaseben. amis 
paralelurad, ar SeiZleba yuradReba ar gamaxvildes zemoT 
dasaxelebuli pirdapiri da eventualuri ganzraxvis kombinaciis 
me-3 punqtze. saqme exeba iseT SemTxvevas, rodesac damnaSave 
pirdapiri ganzraxviT moqmedebs rogorc ZiriTadi, aseve gverdiTi 
Sedegebis mimarT da Sedegi ar dadgeba. am SemTxvevaSic 
mowinaaRmdegeni ssk-is 19, 109-e muxlis 1-li nawilis ,,g’’ 
qvepunqtiT kvalifikacias dasjerdebian, riTac isini 
winaaRmdegobaSi movlen TavianT poziciasTan. 

eventualuri ganzraxviT mcdelobis SeuZleblobis 
dasabuTeba ssk-is me-19 muxlis Sinaarsze dayrdnobiT, 
arapirdapiri ganzraxviT mcdelobis momxreebs ar miaCniaT 
dasabuTebulad, radgan, ssk-is me-19 muxli araviTar SezRudvas ar 
akeTebs da ar axdens diferenciacias mcdelobis dros pirdapir 
da arapirdapir ganzraxvas Soris. amasTan, argumenti, TiTqos,  

                                                 
587 ix. mayaSvili, maWavariani, wereTeli, SavguliZe (1980), gv. 36. 



 161 

ssk-is me-19 muxlis ganmartebaSi sityvebi ,,uSualod mimarTuli’’ 
mxolod pirdapir ganzraxvaze miuTiTebdes da amiT eventualur 
ganzraxvas gamoricxavdes, ar unda iqnes gaziarebuli. vinaidan 
nebeloba ganzraxvis safuZvelia, amitom rTulia imis mtkiceba, 
rom eventualuri ganzraxviT mcdelobis dros aseTi elementi ar 
aris saxeze.588 garda amisa, zemoT ukve aRiniSna imis Taobaze, rom 
sityvebi ,,uSualod mimarTuli” mcdelobis ara subieqturi, aramed 
mcdelobis obieqturi sferos problemad miiCneva. 

arapirdapiri ganzraxviT mcdelobis momxreTa argumentebi 
efuZneba aseve kanonmdeblis istoriul nebas, romelic imiT 
aixsneba, rom sisxlis samarTlis kodeqsze momuSave sareformo 
komisiam parlaments warudgina sisxlis samarTlis kodeqsis 
proeqti, sadac pirdapir ewera, rom danaSaulis mcdeloba 
SesaZlebelia mxolod pirdapiri ganzraxviT. Tumca Semdgom, 
kodeqsis miRebis dros es Canaweri amoRebuli iqna sisxlis 
samarTlis kodeqsis proeqtidan, rac, ra Tqma unda, imas 
adasturebs, rom kanonmdebelma uari Tqva eventualuri ganzraxvis 
dros danaSaulis mcdelobis SesaZleblobis SezRudvaze.589 

eventualuri ganzraxviT mcdelobis momxreebi miuTiTeben 
im sirTuleebzec, romelic SeiZleba warmoiSvas sisxlis 
samarTlis praqtikaSi arapirdapiri ganzraxviT mcdelobis ar 
aRiarebis dros. saqme exeba iseT SemTxvevebs, rodesac mkvlelobis 
mcdelobad fasdeba ramdenime piris mier eventualuri ganzraxviT 
Cadenili qmedeba, romelic gamoixateba cecxlsasroli iaraRidan 
srolaSi. amitom aucilebelia, rom sagamoZiebo organoebma 
zustad gansazRvron, romeli damnaSave isroda haerSi da romeli 
isroda pirdapir, dazaralebulis misamarTiT da Segnebulad 
uSvebda Sedegis dadgomis SesaZleblobas.590 aqedan gamomdinare, 
dasaxelebuli poziciis momxreebi savsebiT marTebulad SeniSnaven 
imis Sesaxeb, rom, vinaidan ganzraxvis dros sakmaod rTulia piris 
namdvili nebis dadgena, amitom aRniSnuli pozicia pragmatuli 
TvalsazrisiTac imsaxurebs mxardaWeras.591 

eventualuri ganzraxviT mcdelobis SesaZleblobis 
poziciam aseve fexi moikida sasamarTlo praqtikaSi. magaliTad, 
saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa 
palata erT-erT ganCinebaSi miuTiTebs, rom eventualuri 
ganzraxviT Cadenili qmedebis mcdelobad Sefaseba ar 
ewinaaRmdegeba saqarTvelos sisxlis samarTlis kodeqsis 
debulebebs. sisxlis samarTlis palatis es Sexeduleba 
gamoTqmuli iyo 2000 wlis 1 martis ganCinebaSi. saqmis fabula 
mdgomareobs SemdegSi: 1997 wlis 19 oqtombers a. sabanketo 
darbazSi gamarTul qorwilSi daupatiJeblad mivida da sufris 
wevrs dauwyo kamaTi. amis gamo, a. sufris danarCenma wevrebma 
Zalis gamoyenebiT gaaZeves darbazidan. ganawyenebuli a. 15 wuTis 
Semdeg, SeiaraRebuli kvlav dabrunda darbazSi da ganaxorciela 

                                                 
588 ix.: turava (2011), gv. 304; turava (2013),Ggv. 139. 
589 ix.: turava (2011), gv. 305; turava (2013),Ggv. 139. 
590 ix. turava (2013),Ggv. 141. 
591 ix. turava (2011), gv. 308-309. 



 162 

mravaljeradi gasrola sacekvao moednis mimarTulebiT, ris 
Sedegadac erTi adamiani gardaicvala, xolo orma janmrTelobis 
sxvadasxva xarisxis dazianeba miiRo. pirveli instaciis 
sasamarTlos ganaCeniT, a. pasuxismgebloba ganzrax mkvlelobis 
garda, mkvlelobis mcdelobisaTvis daekisra. damnaSavis advokati 
moiTxovda ganaCenis gauqmebas im motiviT, rom a. ar moqmedebda 
pirdapiri ganzraxviT. sisxlis samarTlis palatam aRniSnuli 
saCivari ar daakmayofila da ganaCeni datova ZalaSi.592 

amave xazs mihyveba sisxlis samarTlis sasamarTlos 
uaxloesi praqtika. magaliTad, saqarTvelos uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa palatam 2008 wels erT-
erT saqmeze ganixila sakasacio saCivari, romliTac advokati 
iTxovda qmedebis gadakvalificirebas mkvlelobis mcdelobidan 
janmrTelobis ganzrax mZime dazianebaze. saqmis fabula 
mdgomareobs SemdegSi: a. da b. Soris moxda Selaparakeba, ris 
gamoc a.-m calke gaixmo b. da iq myofebisagan moSorebiT 
SurisZiebis motiviT orjer daartya dana kisris areSi. b. yviroda 
da saSvelad ixmobda megobrebs. a.-m b. ar gauSva, vidre SemTxvevis 
adgilze b.-s megobrebi ar gamoCndnen. b.-e miyenebuli dazianebebis 
miuxedavad, sikvdils gadaurCa. 

msjavrdebulis advokati amtkicebda, rom a. mokvlis 
ganzraxviT ar moqmedebda, aramed mas mxolod b.-s fizikuri 
tkivilis miyeneba undoda. igi Tavis arguments amyarebda   imiTac, 
rom a.-s xels aravin ar uSlida da Tu b.-s mokvla endomeboda 
aucileblad SeZlebda qmedebis bolomde miyvanas. sakasacio 
palatam miiCnia, rom advokatis saCivari ar unda dakmayofildes 
Semdegi garemoebebis gamo: b. sicocxilsaTvis saSiS adgilze 
miyenebuli dazianeba adasturebs imas, rom a.-s inteleqtualurad 
b.-s sikvdili gaTvaliswinebuli hqonda, Tumca mas b.-s mokvla ar 
surda. amas dazaralebulis Cvenebac adasturebs. garda amisa, 
palatam gamoavlina, rom b.-s megobrebma a.-s xeli SeuSales 
danaSaulis bolomde miyvanaSi, ris gamoc   danaSauli Sewyda 
adreul stadiaze - mcdelobis stadiaze. maSasadame, sabolood 
sasamarTlo mivida im daskvnamde, rom a.-s qmedebaSi adgili aqvs 
ganzrax mkvlelobis mcdelobas eventualuri ganzraxviT, 
romelic mdgomareobs imaSi, rom a.-s Segnebuli hqonda Tavisi 
qmedebis mniSvneloba, iTvaliswinebda b.-s sikvdilis dadgomis 
SesaZleblobas da gulgrilad ekideboda mas. amasTan, palata 
ganmartavs, rom mizniT determinirebul deliqtebSi mizani 
aucileblobiT gulisxmobs Sesabamis motivs.593 

sisxlis samarTlis sasamarTlo praqtikaSi aris iseTi 
SemTxvevebi, sadac Tavad advokatebi mxars uWeren eventualuri 
ganzraxviT mcdelobis SesaZleblobis aRiarebas. magaliTad, 2008 
wels sasamarTlo praqtikaSi iyo iseTi SemTxveva, rodesac 
msjavrdebulis uflebebis damcveli sakasacio saCivriT iTxovda 
saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 

                                                 
592 ix. ebraliZe (2002), gv. 120-121. 
593 ix. 2008 wlis 24 seqtembris ganCineba, krebulSi: saqarTvelos uzenaesi sa-
samarTlos gadawyvetilebani sisxlis samarTlis saqmeebze, #8 (2008) gv. 40-43. 



 163 

ganaCenis gauqmebas da axali ganaCenis gamotanas, romlis 
mixedviTac, pirovnebas ganzrax mkvlelobis mcdelobis (ssk-is   
me-19, 108-e muxli) nacvlad pasuxismgebloba unda dakisreboda 
aucilebeli mogeriebis farglebis gadacilebiT mkvlelobis 
mcdelobisaTvis (ssk-is me-19, 113-e muxli).594 aseTi kvalifikiacia 
ar aris marTebuli. miuxedavad imisa, rom sisxlis samarTlis 
literaturaSi erTxmad aris aRiarebuli, rom aucilebeli 
mogeriebis farglebis gadacilebiT mkvlelobis dros pirovneba 
moqmedebs maqsimum eventualuri ganzraxviT,595 am dros danaSaulis 
mcdelobaze saubari SeuZlebelia, danaSaulis Semadgenlobis 
specifikidan gamomdinare. Tumca, advokatebis aseTi msjeloba 
mowmobs imas, rom sazogadod eventualuri ganzraxviT danaSaulis 
mcdelobis SesaZlebeloba ucxo ar aris praqtikos-
iuristebisaTvis. 

sisxlis samarTlis praqtikis analizi cxadyofs, rom aris 
iseTi SemTxvevebi, rodesac damnaSave mkvlelobis dros moqmedebs 
pirdapiri ganzraxviT da misi qmedeba mxolod janmrTelobis 
ganzrax mZime dazianebas iwvevs, Tumca, Semdgom is da misi 
uflebebis damcveli amtkiceben, rom damnaSave sikvdilis mimarT 
pirdapiri ganzraxviT ar moqmedebda. amitom sasamarTlo, Tu igi 
gaiziarebda qarTul sisxlis samarTlis dogmatikaSi 
ganviTarebul Sexedulebas eventualuri ganzraxviT mcdelobis 
SeuZleblobis Sesaxeb, iZulebuli iqneboda damnaSavis qmedeba 
damdgari Sedegis mixedviT Seefasebina.  

aqedan gamomdinare, sisxlis samarTlis sasamarTlo 
praqtikas Tavi rom daeRwia damnaSavisaTvis pasuxismgeblobis 
gaumarTlebeli Semsubuqebisgan, igi SesaZleblad miiCnevs 
danaSaulis mcdelobas eventualuri ganzraxviT.596 Tumca, es ise 
ar unda iqnes gagebuli, rom eventualuri ganzraxviT mcdelobis 
aRiareba, TiTqos, ssk-is 117-e muxlis mniSvnelobas akninebs, aramed 
yoveli konkretuli SemTxvevis analizis dros, aucilebelia 
damnaSavis ganzraxvis mimarTulebis dadgena, maSasadame, misi nebis 
zustad gansazRvra.  

1. 4. eventualuri ganzraxviT mcdelobis dasabuTebis cda 
SemTxvevaTa jgufebis safuZvelze 

qarTul sisxlis samarTlis mecnierebaSi, rogorc ukve 
aRiniSna, arsebobs pozicia, romelic ewinaaRmdegeba eventualuri 
ganzraxviT ganxorcielebuli qmedebis danaSaulis mcdelobad 
Sefasebas. am poziciaze myof mecnierebs miaCniaT, rom sisxlis 
samarTlis kanonmdeblobaSi arsebobs Sesabamisi Semadgenlobebi, 
magaliTad, ssk-is 127-e da 128-e muxlebi, romlebic uzrunvelyofs 
eventualuri ganzraxviT ganxorcielebuli uSedego qmedebebis 
dasjadobas. magaliTad, a. esvris kurdRels da gulgrilad 

                                                 
594 ix. 2008 wlis 22 maisis ganCineba, krebulSi: saqarTvelos uzenaesi sasamarT-
los gadawyvetilebani sisxlis samarTlis saqmeebze, #9 (2008), gv. 45-50. 
595 ix.: turava (2013),Ggv. 231-232; wulaia (2003), gv. 98; SavguliZe, surgulaZe (1988),  
gv. 146-147. 
596 ix. ebraliZe (2002), gv. 121. 
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ekideba im faqts, rom SesaZlebelia tyviam misi mezobeli b. 
imsxverplos, romelTanac mas cudi urTierToba aqvs, e. i. 
moqmedebs eventualuri ganzraxviT. Tu tyiam b. Zalzed axlos 
gauara, dasaxelebuli poziciis mixedviT, a.-s qmedeba ssk-is 127-e 
muxliT unda dakvalificirdes, romelic iTvaliswinebs 
dazaralebulis sicocxlisaTvis saSiS mgomareobaSi Cayenebas, 
aRniSnuli danaSaulisaTvis sasjelis saxiT gaTavliswinebulia 
Tavisuflebis aRkveTa or wlamde vadiT. magram, Tu ki tyvia b.-s 
moxvda da janmrTeloba dauziana, maSin damnaSavis qmedeba 
dakvalificirdeba janmrTelobis dazianebad Sesabamisi simZimis 
mixedviT. swored es gaxlavT eventualuri ganzraxviT mcdelobis 
mowinaaRmdegeTa mier qmedebis e. w. standartuli Sefaseba. 

Tumca aris iseTi SemTxvevebi, sadac eventualuri 
ganzraxviT mcdelobis mowinaaRmdegeTa Sefaseba eWvqveS dgeba. 
zemoT dasaxelebuli kazusis fabula Tu ki cotaTi Seicvleba, 
maSin problemac gamoaSkaravdeba. magaliTad, a. da c.-m 
erTmaneTisagan damoukideblad esroles kurdRels. orive 
damnaSave gulgrilad ekideba im faqts, rom tyviam SesaZlebelia 
b.-s sicocxle imsxverplos, e. i. orive moqmedebs eventualuri 
ganzraxviT. marTlac, orives gasrolili tyvia moxvdeba b. da 
mokla igi, magram eqspertizam ver daadgina, visi iaraRidan 
gasrolilma tyviam gamoiwvia sikvdili. logikuria daibadeba 
SekiTxva imasTan dakavSirebiT, Tu rogor unda Sefasdes a.-s da  
c.-s qmedebebi? vinaidan aq adgili aqvs e. w. in dubio pro reo-s 
princips amitom sasamarTlo a.-s da b.-s damTavrebuli ganzrax 
mkvlelobisaTvis ver dasjis. maSin rogor unda moiqces igi? Tu 
sasamarTlos eventualuri ganzraxviT danaSaulis mcdeloba 
SesaZleblad miaCnia, maSin a.-s da c.-s qmedebebi mkvlelobis 
mcdelobad unda Seafasos (ssk-is me-19, 108-e muxli) da, 
SesaZlebelia, TiToeul pirovnebas sasjeli ssk-is 108-e muxlis 
sanqciis farglebSi ganusazRvros. magram, Tu sasamarTlo darCeba 
eventualuri ganzraxviT mcdelobis mowinaaRmdegeTa poziciaze, 
maSin, damnaSaveTa qmedebebs ssk-is 127-e muxlis safuZvelze 
(sicocxlisaTvis saSiS mdgomareobaSi Cayeneba) Seafasebs da amave 
muxlis sanqciis farglebSi dauniSnavs sasjel (ssk-is 127-e muxli 
sasjelad iTvaliswinebs jarimas, an Tavisuflebis aRkveTas or 
wlamde vadiT). 

 maSasadame, dasaxelebuli magaliTebis analizi cxadyofs, 
rom sadac samarTlebrivi sikeTe ganzrax xelyofilia, sisxlis 
samarTlis politikis amocanebidan gamomdinare, dauSvebelia 
normis imgvarad gamoyeneba, romelic ar Seesabameba zogadad 
sasjelis miznebs da arRvevs bralisa da sasjelis 
Tanazomierebis princips. 

TiTqmis, analogiur situacias aqvs adgili Semdeg 
SemTxvevaSi, magaliTad, a. da c. mier nasrolma tyviam imsxverpla 
b. gansxvavebiT a.-gan, c.-s ar surda b.-s mokvla, aramed Segnebulad 
uSvebda Sedegis dadgomas. eqspertizam ver daadgina vis mier 
nasrolma tyviam imsxverpla b. mowinaaRmdegeTa poziciis Tanaxmad, 
a.-s qmedeba in dubio pro reo-s farglebSi Sefasdeba ganzrax 
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mkvlelobis mcdelobad, xolo c.-s qmedeba mkvlelobis 
mcdelobad ver dakvalificirdeba, radgan igi moqmedebda 
arapirdapiri ganzraxviT. maSin gamodis, rom  c. unda daisajos 
isev da isev ssk-is 127-e muxlis safuZvelze, maSin, rodesac 
srulebiT SesaZlebelia misi iaraRidan gasrolili tyvia 
gamxdariyo b.-s sikvdilis gamowvevis mizezi.  

aseT SemTxvevebSi, danaSaulebrivi qmedebis Sefaseba 
sicocxlisaTvis saSiS mdgomareobaSi Cayenebis muxliT  (ssk-is 
127-e muxli) ar iqneba marTebuli, vinaidan kanonis istoriuli neba 
mowmobs am normis gamoyenebis aucileblobas mxolod maSin, 
rodesac samarTlebrivi sikeTe aRmoCndeba sicocxlisaTvis saSiS 
viTarebaSi. magram, Tu ki samarTlebrivi sikeTe obieqturad ukve 
aRar arsebobs, anu ukve xelyofilia, maSin gamodis, rom ssk-is 
127-e muxli ar unda iqnes gamoyenebuli. aseTi Sefaseba efuZneba 
ara marto kanonmdeblis istoriul nebas, aramed agreTve normis 
teleologiur axsna-ganmartebas. 

am azris sailustraciod, SesaZlebelia, dasaxeldes in dubio 
pro reo-s ramdenime kerZo SemTxveva, magaliTad: a. gabrazebuli iyo 
b. da ganizraxa samagieros gadaxda, kerZod, mas undoda, rom b. 
fizikuri tkiviliT datanjuliyo. am mizniT a.-m b.-s sawamlavis 
mcire doza Cauyara saWmelSi. a.-s ar surda b.-s sikvdili da aseve 
ar iTvaliswinebda Sedegis dadgomis gardauvalobas. amasTan, a.-s 
ar aRelvebda b.-s bedi da igi gulgrilad ekideboda misi 
sikvdilis gamowvevis SesaZleblobas. sawamlavis miRebidan 10 
wuTSi b. TviTmfrinavSi Cajda da gafrinda. TviTmfrinavi 
afrenidan 37 wuTSi Camovarda, ris Sedegad b. daiRupa. eqspertizam 
ver daadgina b. gardaicvala TviTmfrinavSi sawamlavis moqmedebis 
Sedegad, Tu aviakatastrofa gaxda misi daRupvis mizezi. Tumca is 
ki gansazRvra, rom b.-Tvis micemuli sawamlavis doza sasikvdilo 
iyo. 

mocemuli magaliTidan ikveTeba, rom arsebobs eWvi, 
romelic braldebulis sasargeblod unda gadawydes, rac imas 
gulisxmobs, rom a. unda daisajos ara damTavrebuli 
danaSaulisaTvis, aramed ganzrax mkvlelobis mcdelobisaTvis. 

maSasadame, eventualuri ganzraxvis dros in dubio pro reo-s 
SemTxvevebSi qmedebis mcdelobad Sefaseba ara Tu SesaZlebelia, 
aramed savaldebuloc aris. amitom, araviTari azri ar arsebobs, 
romelic am pozicias gaabaTilebs, magram is, vinc amas Seecdeba, 
maSin man sisxlis samarTalSi uari unda Tqvas konstituciuri 
principis gamoyenebaze. 

eventualuri ganzraxviT mcdelobis SesaZleblobis 
sakiTxis ganxilvisas, mizanSewonilia, aseve Tavad ganzraxvis 
Sinaarsis garkveva da imis dadgena, Tu ramdenad gasaziarebelia 
pozicia, romelsac eventualuri ganzraxvis buneba mcdelobasTan 
Seusabamod miaCnia.  

ganzraxvis Sinaarsis daxasiaTebisas aucileblad or 
faqtorze unda gamaxvildes yuradReba: survilze, anu ,,minda’’-s 
faqtorze, romelic TavisTavad damnaSaveSi aRmocendeba da nebis 
igive ,,unda’’-s garedan wamosul Sinagan faqtorze. saqme imaSia, 
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rom zogierT SemTxvevaSi, SesaZlebelia, damnaSave moqmedebdes 
,,unda’’-s da ara ,,minda’’-s faqtoriT. isini erTmaneTisagan 
gansxvavebuli Sinagani ganwyobebia, romlebic gansxvavebul 
SemTxvevebs iZleva da, Sesabamisad, ganzraxvis gagebasac 
sxvagvarad warmoaCens. magaliTad, rodesac a.-s surs 0,5 litri 
rZis daleva, ambobs: ,,me minda’’ (msurs) 0,5 litri rZe davlio da 
amas Tavisi survilis Sesabamisad akeTebs kidec, anu Sinaganidan 
wamosuli wyurvilis moTxovnileba masSi aRZravs ndomas, romelic 
vlindeba survilis ,,mindas’’ faqtorSi. magram sxva aris, rodesac 
a.-m eqimis daniSnulebiT 0,5 litri rZe unda dalios. am 
SemTxvevaSi, adgili aqvs ,,undas’’ faqtors, anu ufro sworad 
garedan wamosuli faqtori mis SinaganSi aRZravs moTxovnilebas 
sakuTari Tavis gamojanmrTelebis mizniT, Tumca mas rZe ar uyvars 
da arc surs misi daleva, piriqiT, manamde arasodes ar daulevia. 
amavdroulad, igi darwmunebuli ar aris imaSi, rom SeZlebs rZis 
dalevas, maSasadame, Sedegis dadgomis gardauvalobac 
gamoricxulia. mTeli es obieqturi procesi, romelic rZis 
momzadebiT iwyeba da misi daleviT sruldeba, gajerebulia ,,me 
unda’’-s subieqturi momentiT. amitom a.-s TiToeuli aqti Sedegis 
miRwevis cdaSi gamoixateba (a. ramdenjererme Seecada rZis 
dalevas, erTxel 50 grami dalia, meored ufro naklebi, magram 
sabolood, rZis daleva ver SeZlo), miuxedavad imisa, rom mas 
srulebiT ar gaaCnia rZis dalevis survili da darwmunebuli ar 
aris imaSi, rom SeZlebs mis dalevas. 

maSasadame, qmedebis mcdelobad SefasebisaTvis mniSvneloba 
aqvs nebelobiT damokidebulebas Sedegisadmi. amitom, ar aris 
marTebuli, rodesac piris mcdeloba, miaRwios raime Sedegs, 
mxolod survilis elemetze daiyvaneba. survilis an 
gardauvalobis elementis ararsebobis miuxedavad, piris qmedeba, 
SesaZlebelia, mcdelobad Sefasdes. 

mocemul msjelobas amyarebs Sexeduleba, romelic qarTul 
sisxlis samarTlis dogmatikaSi ganzraxvis Sinaarsis garSemo 
Camoyalibda, kerZod, qarTul sisxlis samarTlis literaturaSi 
aRiarebulia, rom ganzraxvis dasabuTeba mxolod fsiqologiuri 
codnis safuZvelze SeuZlebelia. gansakuTrebiT, es Seexeba 
arapirdapir ganzraxvas. Tu ganzraxva fsiqologiurad 
gadawyvetilebas gauTanabrdeba, maSin gamova, rom arapirdapiri 
gadawyvetileba, romelic eventualuri ganzraxvis gamoxatulebas 
warmoadgens, fsiqologiurad SeuZlebelia arsebobdes.597 

qarTveli mecnierebi miuTiTeben imis Sesaxeb, rom survilis 
elementi yovelTvis ar gansazRvravs ganzraxvis arsebobas, aramed 
zogjer ganzraxvis Sinaarsis axsnaSi gadamwyvet rols TamaSobs 
,,gardauvalobis” elementi,598 aseve sxva nebelobiTi elementebi, 
magaliTad, rogoric aris ,,Sedegisadmi gulgrili 

                                                 
597 ix.: naWyebia (2011), gv 383; maRlakeliZe (2013), gv. 162. 
598 ix. Хорнабуджели  (1981),  gv. 107. citirebulia maRlakeliZis disertaciidan, ix. 
maRlakeliZe (2013), gv. 165. 
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damokidebuleba” da ,,Sedegis Segnebulad daSveba” sadac nebeloba 
normatiulad unda iqnes gagebuli.599  

aqedan gamomdinare, sisxlis samarTalSi ganzraxvis 
Sinaarsi normatiulad unda iqnes dasabuTebuli. Tumca, es imas ar 
niSnavs, rom ganzraxva fsiqologiuri codnisagan srulad unda 
iqnes mowyvetili, aramed ganzraxvis Sinaarsi gagebuli unda iqnes 
fsiqologiur-normatiuli TvalsazrisiT. amis Sesaxeb Tavad 
sisxlis samarTlis kodeqsis me-9 muxli miuTiTebs, sadac 
Camoyalibebulia pirdapiri da arapirdapiri ganzraxvis cneba.600 
damnaSaves qmedebis Semadgenlobis ganxorcielebis nebeloba 
deskrifciul-fsiqologiuri an normatiul-SeracxviTi 
mniSvnelobiT gaaCnia. swored normatiuli mniSvnelobiT gagebuli 
nebelobis safuZvelze unda dasabuTdes eventualuri ganzraxvis 
dros mcdelobis SesaZlebloba.601 

maSasadame, ganzraxvaSi nebelobiTi elementis normatiulad 
gageba eventualuri ganzraxviT mcdelobis SesaZleblobas 
asabuTebs.  

eventualuri ganzraxviT danaSaulis mcdelobis 
SesaZleblobis uaryofam, SesaZlebelia, problemebi Seqmnas aseve 
TanamonawileobiT danaSaulis Cadenis SemTxvevebSi. magaliTad,  a. 
moatyua d. da uTxra, rom b. da g. d. da gaaupatiures. a.-s ar 
surda b.-s da g.-s dazianeba, aramed d.-s reaqciiT mxolod maTTvis 
,,Wkuis swavleba” undoda. amasTan, a. ar gamoricxavda d.-s mier b.-s 
da g.-s janmrTelobis dazianebis SesaZleblobas. marTlac, 
aRelvebulma d.-m najaxi jer b.-s mouqnia, xolo Semdeg g.-s. magram 
dazianeba verc erTs ver miayena. 

daibadeba SekiTxva: rogor unda Sefasdes a.-s qmedeba 
qarTuli kanonmdeblobisa da dogamtikis mixedviT?  

eventualuri ganzraxviT Tanamonawileobis momxreTa 
poziciis Tanaxmad, a. pasuxs agebs ori an meti piris 
janmrTelobis ganzrax dazianebis mcdelobaSi waqezebisaTvis. 
xolo eventualuri ganzraxviT Tanamonawileobis SesaZleblobis 
mowinaaRmdegeTa azriT, a.-s saerTod ar daekisreba 
sisxlissamarTlebrivi pasuxismgebloba. am Sexedulebis Tanaxmad, 
a. maSinac ar agebs pasuxs, rodesac d.-s qmedeba dazaralebulebis 
janmrTelobis dazianebas gamoiwvevs. 

aris iseTi SemTxvevebi, sadac Teoriulad da praqtikulad 
savsebiT dasaSvebia eventualuri ganzraxviT mcdeloba. vTqvaT, 
pirovneba garkveul valdebulebebs iRebs meore pirovnebis winaSe 
da iZulebulia misi moTxovnis Sesabamisad imoqmedos, Tumca mas 
moqmedebis survili saerTod ar gaaCnia, magram Sedegis miRweva 
valdebulebis Sesrulebis erTaderTi saSualebaa. magaliTad, a.-m 
da b. iTamaSes karti da SeTanxmdenen, rom wagebuli mogebulis 
yvela moTxovnas Seasrulebda, magram winaswar dakonkretebuli ar 
iyo moTxovnis Sinaarsi. TamaSi a.-m waago. wagebis Semdeg, b.-m 

                                                 
599 ix. maRlakeliZe (2013), gv. 169-171. 
600 ix. maRlakeliZe (2013), gv. 163. 
601 turava (2013), gv. 142. 
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uTxra a.-s, rom Soriaxlo myofi d.-Tvis cecxlsasroli iaraRidan 
unda esrola. a.-s ar surda vinmesTvis zianis miyeneba, miTumetes, 
ucxo pirovnebisaTvis. amavdroulad, a.-s d.-gan didi manZili 
aSorebda, amitom a. darwmunebuli ar iyo d.-s sikvdilis 
gardauvalobaSi. a.-m esrola d.-s, magram aacila. daibadeba 
SekiTxva imis Sesaxeb, Tu rogor unda Sefasdes a.-s qmedeba, 
rogorc ganzrax mkvlelobis mcdeloba (ssk-is me-19, 108-e muxli), 
Tu rogorc sicocxlisaTvis saSiS mdgomareobaSi Cayeneba (ssk-is 
127-e muxli). 

pirvel rigSi, aucilebelia dadgindes a.-s ganzraxvis saxe 
da amis mixedviT warimarTos msjeloba. a.-s qmedebaSi pirveli 
xarisxis pirdapiri ganzraxva gamoricxulia, radgan a.-s d. 
mokvlis survili saerTod ar amoZravebda. rac Seexeba meore 
xarisxis pirdapir ganzraxvas, SeiZleba iTqvas, rom a.-s qmedebaSi 
arc mas aqvs adgili, radgan igi darwmunebuli ar iyo d.-s 
sikvdilis gardauvalobaSi. gamodis, rom a.-s qmedebaSi pirdapiri 
ganzraxva gamoricxulia. axla unda gairkves moqmedebda Tu ara 
igi eventualuri ganzraxviT. eventualuri ganzraxvisaTvis 
damaxasiaTebelia Sedegis dadgomisadmi gulgrili 
damokidebuleba da misi Segnebulad daSveba. dasaxelebuli 
magaliTidan irkveva, rom a. Sedegs, anu d.-s sikvdils gulgrilad 
ar ekideboda, piriqiT, misTvis am Sedegis gamowveva did 
tragediad iTvleboda. amdenad, gamodis, rom a.-m mxolod 
Segnebulad uSvebda Sedegis dadgomas. maSasadame a. moqmedebda 
eventualuri ganzraxviT da, Sesabamisad, misi qmedeba, 
eventualuri ganzraxviT mcdelobis SesaZleblobis momxreTa mier 
Sefasdeba ganzrax mkvlelobis mcdelobad (ssk-is me-19, 108-e 
muxlebi), xolo mowinaaRmdegeTa mixedviT, a.-s qmedeba 
dakvalificirdeba ssk-is 127-e muxlis safuZvelze.602 

eventualuri ganzraxviT danaSaulis mcdelobis 
SesaZleblobis uaryofam, Tavis mxriv, SesaZlebelia, warmoSvas 
problemebi nebayoflobiT xelis aRebis institutis gamoyenebis 
TvalsazrisiT. magaliTad, gasarkvevia, Tu rogor 
dakvalificirdeba iseTi SemTxveva, rodesac eventualuri 
ganzraxviT moqmedi damnaSave nebayoflobiT aiRebs xels 
danaSaulebrivi qmedebis Semdgom ganxorcielebaze. magaliTad, b.-s 
SeSinebis mizniT, a.-m misi mimarTulebiT cecxlsasroli iaraRidan 
ramdenjerme gaisrola. a. gulgrilad ekideboda im faqts, rom mis 
qmedebas, SesaZlebeli iyo, b.-s sikvdili gamoewvia. maSasadame, a. 
moqmedebda eventualuri ganzraxviT. a.-s mier gasrolili tyvia  
b.-s Zalzed axlo manZiliT ascda. pirveli gasrolis Semdeg, a.-s 
Seecoda b. da Sewyvita srola. 

SeiZleba aseve sxva magaliTis moyvanac: a.-m dainaxa, rom 
misi 11 wlis Svili d. iaraRs umiznebda mis umcros naxevar Zmas 
l.-s. a. Segnebulad uSvebda l.-is sikvdilis dadgomis 

                                                 
602 dasaxelebuli magaliTis daxmarebiT, SesaZlebelia, erTmaneTisgan gaimijnos 
arapirdapiri ganzraxvis ori SemTxveva, erTi, rodesac damnaSave Segnebulad 
uSvebs Sedegis dadgomas, da meore, rodesac igi gulgrilad ekideba mis 
dadgomas.  
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SesaZleblobas da xels ar uSlida mcirewlovan d. d.-m gamokra 
TiTi Caxmaxs, Tumca tyvia l.-s ascda da SemTxveviT gadaurCa 
sikvdils. vidre d.-e meorejer gaisroda, a.-m iaraRi waarTva d.-s. 
dasaxelebuli magaliTebi badebs SekiTxvas, mocemul SemTxvevebSi, 
danaSaulis romel stadiaze aqvs adgili nebayoflobiT xelis 
aRebis faqts? 

eventualuri ganzraxviT mcdelobis SesaZleblobis 
mowinaaRmdegeTa poziciis gaziarebis SemTxvevaSi, nebayoflobiT 
xelis aRebis SemTxveva mocemul magaliTebSi saerTod uaryofili 
unda iqnes, radgan nebayoflobiT xelis aReba SesaZlebelia 
danaSaulis momzadebisa da mcdelobis stadiaze. danaSaulis 
momzadebis stadia dasaxelebul kazusebSi gamoricxulia, vinaidan 
qmedebis Semadgenlobis ganxorcieleba ukve dawyebulia. rac 
Seexeba mcdelobis stadias, am poziciis mixedviT, a.-s qmedebaSi 
eventualuri ganzraxvis arsebobis gamo, igi aseve gamoricxulia 
da, Sesabamisad, nebayoflobiT xelis aRebis SesaZleblobac aRar 
arsebobs. 

sawinaaRmdego pozicia, romelic eventualuri ganzraxviT 
mcdelobas SesaZleblad miiCnevs, martivad wyvets sakiTxs, kerZod, 
vinaidan orive magaliTSi a. imyofeba mcdelobis stadiaze da es 
ukanaskneli nebayoflobiT xels iRebs ganzrax mkvlelobaze, 
amitom igi sisxlissamarTlebrivi pasuxismgeblobisgan unda 
gaTavisufldes. 

maSasadame, gamodis, rom pozicia, romelic eventualuri 
ganzraxviT mcdelobas SeuZleblad miiCnevs, damnaSaves arTmevs 
nebayoflobiT xelis aRebis uflebiT sargeblobis SesaZleblobas 
zogierTi saxis danaSaulebSi, rac adamianisaTvis kanoniT 
miniWebuli uflebis xelovnur SezRudvaze miuTiTebs.  

dasaxelebuli msjeloba adasturebs imas, rom pozicias, 
romelic uaryofs eventualuri ganzraxviT mcdelobis 
SesaZleblobas, gaaCnia Zalzed susti mxareebi. 

praqtikuli TvalsazrisiT, eventualuri ganzraxviT 
mcdelobaze uaris Tqma ar iqneboda mizanSewonili, radgan am 
SesaZleblobiT borotad isargeblebda damnaSave da Tavs 
daaRwevda ganzraxviT Cadenili mcdelobisaTvis gaTvaliswinebul 
pasuxismgeblobas. praqtikaSi aris iseTi SemTxvevebi, rodesac 
damnaSavis mier ganxorcielebul qmedebaSi, romelsac Sedegi ar 
mohyva, samarTalSemfardebeli ver uzrunvelyofs ganzraxvis saxis 
dadgenas, ra drosac es ukanaskneli xelmZRvanelobs ,,yvela eWvi 
braldebulis sasargeblod gadawyvetis’’ principiT, riTac, advili 
SesaZlebelia, usamarTlod Seumsubuqos pasuxismgebloba 
damnaSaves. magaliTad, mkvlelobis mcdelobis nacvlad, sisxlis 
samarTlis pasuxismgebloba daekisros ssk-is 127-e muxlis 
safuZvelze. 

Sexeduleba eventualuri ganzraxviT danaSaulis 
mcdelobis SeuZleblobis Sesaxeb, SesaZlebelia, gaziarebul 
iqnes gamonaklis SemTxvevebSi, rodesac sisxlis samarTlis 
kodeqsis kerZo nawiliT gaTavaliswinebuli danaSaulis 
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Semadgenlobebis subieqturi Semadgenloba an mxolod pirdapiri 
an mxolod arapirdapiri ganzraxviT xasiaTdeba. magaliTad, 
pirdapiri ganzraxviT xasiaTdeba saqarTvelos sisxlis samarTlis 
kodeqsis 177-e muxliT gaTvaliswinebuli qurdobis Semadgenloba. 
igive unda iTqvas iseT Semadgenlobebze, romlebsac arapirdapiri 
ganzraxva axasiaTebs. magaliTad, ssk-is 114-e muxli, romelic 
iTvaliswinebs ganzrax mkvlelobas damnaSavis SepyrobisaTvis 
aucilebeli zomis gadacilebiT. ,,aseT SemTxvevaSi mkvleloba  
ssk-is 114-e muxliT dakvalificirdeba mxolod arapirdapiri 
ganzraxvis arsebobisas, rodesac damnaSaves ar surda, magram 
Segnebulad uSvebda an gulgrilad ekideboda SepyrobilisaTvis 
sicocxlis mospobas.’’603 

aqedan gamomdinare, SeiZleba iTqvas, rom eventualuri 
ganzraxviT mcdeloba SesaZlebelia mxolod iseTi danaSaulis 
SemadgenlobebSi, sadac danaSaulis damTavrebas hyofnis rogorc  
pirdapiri, ise arapirdapiri ganzraxva. 

 

§2. danaSaulis mcdelobis subieqturi niSnebis 
Taviseburebani germanuli sisxlis samarTlis mixedviT 

2. 1. danaSaulis mcdelobis subieqturi sferos zogadi 
daxasiaTeba 

danaSaulis mcdelobis subieqturi Semadgenlobis 
Semowmebisas aRmoCnda, rom germaniis 1871 wlis sisxlis 
samarTlis kodeqsis 43-e paragrafi ,,danaSaulebriv 
gadawyvetilebaze’’ miuTiTebda. dasaxelebul paragrafSi weria, 
rom, is, vinc danaSaulis an gadacdomis Cadenis Sesaxeb 
gadawyvetilebas qmedebaSi gamoavlens, romelic, Tavis mxriv, 
qmedebis Sesrulebis dasawyiss warmoadgens, mcdelobisaTvis 
daisjeba.604 aqedan gamomdinare, germaniis adrindeli sisxlis 
samarTlis kodeqsis 43-e paragrafi danaSaulis mcdelobis 
dasjadobisaTvis iTvaliswinebda iseT subieqtur elements, 
rogoric aris ,,gadawyvetileba’’.605 

,,danaSaulebrivi gadawyvetilebis’’ cnebaSi igulisxmeba, 
rom damnaSavem danaSaulis Cadena gadawyvita, maSasadame, mas 
danaSaulis Casadenad sakmarisi damajerebloba gaaCnia. jer kidev 
Zveli droidan moyolebuli sasamarTlo praqtika 
dasjadobisaTvis ,,uSualo danaSaulebriv gadawyvetilebas’’ 
aucileblad miiCnevda da ,,arauSualo danaSaulebriv 
gadawyvetilebas’’ mcdelobis dasjadobisaTvis arasakmarisad 
Tvlida. aSkaraa, rom Zalzed rTulia konkretul situaciaSi 
aseTi danaSaulebrivi gadawyvetilebis dadgena. mcdelobis dros 
wamoiWreba problema, romelsac damTavrebuli danaSaulis dros 

                                                 
603 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 64. 
604 ix. Roxin, AT (2003), gv. 350. 
605 Arzt, JZ (1969), gv. 54. 
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ar aqvs adgili. vinaidan mcdelobis dros Sedegi ar dgeba, amitom 
Zalzed rTulia imis gansazRvra, Tu ra undoda damnaSaves, 
maSasadame, danaSaulebrivi gadawyvetileba marTla iyo Tu ara 
saxeze.606 

germaniis 1962 wlis sisxlis samarTlis kodeqsis proeqtis 
26-e paragrafi mcdelobis ganmartebaSi pirdapir miuTiTebda 
ganzraxvaze (Vorsatz), rogorc mcdelobis subieqtur niSanze.607 
maSasadame, termini ,,gadawyvetileba’’ Seicvala terminiT 
,,ganzraxva’’, xolo germaniis ssk-is 1966 wlis proeqtis variantSi, 
kerZod, 24-e paragrafSi, ,,gadawyvetilebis’’ nacvlad gaCnda 
termini ,,danaSaulebrivi qmedebis gegma’’. sabolood es termini 
1969 wlis sisxlis samarTlis reformis Sedegad Seicvala 
terminiT ,,danaSaulis Sesaxeb warmodgena’’ da germaniis moqmedi 
ssk-is 22-e paragrafSi, sadac mcdelobis cnebaa Camoyalibebuli, 
dResac es termini gamoxatavs mcdelobis subieqturi elementis 
arss.608  

2. 2. danaSaulebrivi gadawyvetileba, ganzraxva da danaSaulis 
Sesaxeb warmodgena 

germanul sisxlis samarTlis dogmatikaSi miuTiTeben 
imaze, rom ,,danaSaulebrivi gadawyvetileba’’ danaSaulis 
mcdelobis Seucvleli elementia, rac imas niSnavs, rom, Tu 
qmedebas dasaxelebuli elementi aklia, maSin mcdelobis  
umarTlobis dasabuTeba SeuZlebeli iqneba.609 

zogierTi germaneli mecnieri miuTiTebs imaze, rom 
,,danaSaulebrivi gadawyvetileba’’ ganzraxvisa da umarTlobis sxva 
subieqturi  elementebisagan Sedgeba,610 magaliTad, motivi, mizani 
da sxv. aRniSnuli elemetebi SesaZlebelia, ganzraxvasTan erTad, 
damoukidebelad arsebobdes.611 

,,danaSaulebrivi gadawyvetileba’’ damnaSavis ganzraxvis 
meSveobiT dgindeba, romelic daculi samarTlebrivi sikeTis 
dazianebisaken aris mimarTuli.’’612 Tumca zogierT avtors miaCnia, 
rom danaSaulis mcdelobis dros ganzraxvis gaigiveba 
danaSaulis Sesaxeb gadawyvetilebasTan,613 arasworia. magram arian 
mecnierebi, romlebic Tvlian, rom ,,danaSaulebrivi 
gadawyvetileba’’ SesaZlebelia ganzraxvas xSirad gauTanabrdes, 
Tumca aris iseTi deliqtebi, sadac ,,danaSaulebrivi 
gadawyvetileba’’ SesaZlebelia ganzraxvas acdes. magaliTad, 
qurdobis Casadenad aucilebelia ara marto dauflebis ganzraxva, 
aramed misakuTrebis mizanic. swored amitom, ar  aris marTebuli, 

                                                 
606 ix. Roxin, AT (2003), gv. 355-356. 
607 ix. Entwurf eines Strafgesetzbuches (1962), gv. 144. 
608 ix. Grupp (2009), gv. 120-121. 
609 ix. Grupp (2009), gv. 119. 
610 ix.: Gropp, AT (2005), gv. 306; Schmid, ZstW 74 (1962), gv. 50; Heinrich, AT (2012), gv. 291-292, 
294. 
611 Leopold, Tsambikakis, Zöller (2011), gv. 207; Lackner, Kühl (2011), gv. 107, 167. 
612 Grupp (2009), gv. 128. 
613 ix. Rudophi, Günter, Horn, Samson, §22 (2009) gv. 8. 
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rodesac ,,danaSaulebriv gadawyvetilebas’’, danaSaulis 
Semadgenlobis sxva elementebTan erTad, ganzraxvasTan 
aigiveben.614 

,,danaSaulebrivi gadawyvetilebis’’ cnebis Zebna germaniis 
ssk-is 22-e paragrafSi uSedego iqneba, radgan dasaxelebul 
normaSi saubaria mxolod ,,danaSaulis Sesaxeb damnaSavis 
warmodgenaze’’. amdenad, Tu germaneli kanonmdebeli ,,warmodgenas’’, 
rogorc mcdelobis subieqtur elements, gadamwyvet mniSvnelobas 
aniWebs, maSin sisxlis samarTlis mecnierebaSi mcdelobaze 
msjelobis dros ,,danaSaulebriv gadawyvetilebaze’’ damatebiT 
ratom miuTiTeben? es SesaZlebelia imiT aixsnas, rom 
,,danaSaulebrivi gadawyvetileba’’ voluntatiur elements 
gamoxatavs, maSin, rodesac ,,warmodgena’’ mxolod inteleqtualur 
elements moicavs.615 

rac Seexeba sakiTxs imis Sesaxeb, Tu ras warmoadgens 
mcdelobis subieqturi elementi  ,,warmodgena’’, SesaZlebelia igi 
sxvadasxvagvarad Sefasdes. ,,warmodgena’’ zogjer ganzraxvas, 
xolo xSirad ki ,,danaSaulis Sesaxeb gadawyvetilebas’’ 
uTanabrdeba, magram igi amavdroulad xSirad orive elementisagan 
gansxvavdeba. ,,danaSaulis gegma” da ,,warmodgena” TiTqmis 
yovelTvis rogorc sinonimebi ise gamoiyeneba, Tumca kanonmdebeli 
maT erTmaneTisagan ganasxvavebs.616 

damTavrebuli danaSaulis ganzraxvis da mcdelobis 
subieqturi niSnis - damnaSavis ,,warmodgena” - erTmaneTTan 
gaigiveba sisxlis samarTlis literaturaSi mkacrad aris 
gakritikebuli. kritikis avtori miuTiTebs imaze, rom, Tu 
warmodgena ganzraxvaze daiyvaneba, maSin, SesaZlebelia, eWqveS 
dadges uvargisi mcdelobis dasjadobis sakiTxi. maSasadame, iseTi 
SemTxvevebi, rodesac damnaSave Secdomas uSvebs faqtobriv 
garemoebebSi. germaniis ssk-is 16-e paragrafis Tanaxmad, is, vinc 
faqtobriv garemoebebSi Secdomas uSvebs, ganzrax (vorsätzlich) ar 
moqmedebs. problemis ukeT gagebis mizniT, avtori asaxelebs aseT 
magaliTs: a. tyeSi mokvlis ganzraxviT esvris misi warmodgeniT  
b. sinamdvileSi, b. adgilze iremi imyofeba, Tumca tyvia am 
ukanasknels ascdeba. dasaxelebul magaliTSi adgili aqvs 
faqtobriv garemoebebSi daSvebul Secdomas, romelic ayalibebs 
uvargis mcdelobas. amitom, Tu msjeloba ssk-is me-16 paragrafis 
Sinaarsidan gamova, aRmoCndeba, rom a. ar daekisreba 
pasuxismgebloba ganzraxi mkvlelobis mcdelobisaTvis.617 

aqedan gamomdinare, SeiZleba iTqvas, rom am Sexedulebis 
avtori dauSveblad miiCnevs ,,ganzraxvisa” da ,,warmodgenis” 
erTmaneTTan gaigivebas, amasTan, igi damTavrebuli danaSaulis 
subieqtur Semadgenlobas danaSaulis mcdelobis subieqturi 
Semadgenlobisagan mijnavs. 

                                                 
614 ix. Roxin, AT (2003), gv. 350. 
615 ix. Grupp (2009), gv. 120-121. 
616 ix. Hillenkamp, Roxin FS (2001), gv. 689-690. 
617 ix. Jung, JA (2006), gv. 230. 
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am Sereuli terminologiidan gamomdinare, ismis SekiTxva, 
kerZod, rodesac warmodgena ganzraxvas da danaSaulebriv 
gadawyvetilebas emTxveva, saerTod unarCundeba Tu ara mas 
gansxvavebuli funqciebi, anda, rodesac warmodgena maT ar 
daemTxveva, maSin ra aris misi amocana?618 swored es aris is mwvave 
sakiTxi, razedac erTgvarovani pasuxi jer ar arsebobs. Tumca 
erTi ram ki naTelia, rom germanul sisxlis samarTlis kodeqsSi 
mcdelobis sakanonmdeblo teqstis SemuSavebiT dasrulda misi 
istoriuli ganviTareba. 

danaSaulis mcdeloba moiTxovs srul subieqtur 
Semadgenlobas, sadac ganzraxva, rogorc amas damTavrebuli 
danaSaulis dros aqvs adgili, orientirebuli unda iyos 
obieqturi Semadgenlobis yvela niSanze. igi aseve unda moicavdes 
danaSaulis Semadgenlobis makvalificirebel garemoebebs. imas, 
visac danaSaulis Cadena jer kidev ar aqvs gadawyvetili, aramed 
igi mis Casadenad mxolod winapirobebs arkvevs, ar aqvs ganzraxva, 
aramed adgili aqvs danaSaulisaken ubralo gadaxras (bloße 
Tatgeneigtheit). qmedebis nebas srulad maSin aqvs adgili, rodesac 
gadawyvetileba sabolooa da misi msvleloba mxolod damnaSavis 
nebisagan damoukidebel pirobas elodeba, romelmac qmedebis 
ganxorcielebis dawyeba unda gadawyvitos (Tatentschluß auf unsicherer 
Tatsachengrundlage). qmedebis sruli neba saxezea maSinac, rodesac 
damnaSave nebayoflobiT xelis aRebis SesaZleblobas 
iTvaliswinebs.619 

maSasadame, gabatonebuli Sexedulebis Tanaxmad, 
danaSaulis mcdelobis Sesaxeb gadawyvetilebas adgili ara aqvs 
maSin, rodesac damnaSaves sabolood ar gadauwyvetia danaSaulis 
Cadena, aseve maSin, rodesac damnaSaves surs danaSaulis miyvana 
mxolod mcdelobis stadiamde (agent-provokatori).620 

,,danaSaulebrivi gadawyvetilebis’’ sakiTxis Sesaxeb 
arsebobs gansxvavebuli midgomebi. magaliTad, miTvisebis (ssk-is 
246-e paragrafi) dros mcdelobas adgili ara aqvs maSin, rodesac 
fostis muSaki werils xsnis imisaTvis, raTa Sinaarsis Semowmebis 
Semdeg, miiRos safosto gzavnilis miTvisebis gadawyvetileba. 
bunebrivia, aq fostis xelSeuxeblobis darRveva saxezea, magram es 
ar aris sakmarisi aRniSnuli qmedebis danaSaulis mcdelobad 
Sesafaseblad. piriqiT, qurdobis mcdelobas eqneba adgili maSin, 
rodesac damnaSave saxlSi im gadawyvetilebiT (ganzraxviT) Sedis, 
rom Tan waiRos is nivTebi, rasac ipovis da rac yovelTvis 
gamosadegia. qurdobis mcdeloba maSinac iqneba saxeze, rodesac 
damnaSaves jer imis dadgena surs, ipovis Tu ara saxlSi raime 
Rirebul nivTebs.621 amdenad, danaSaulebrivi gadawyvetilebis 
arsebobas xels ar uSlis iseTi faqtori, rodesac damnaSave ar 
aris darwmunebuli garemoebebSi. zemoT dasaxelebul qurdobis 

                                                 
618 ix. Hillenkamp, Roxin FS (2001), gv. 689-690. 
619 ix. Jescheck, Weigend, AT (1996), gv. 515. 
620 ix. Lackner, Kühl (2011), gv. 167. 
621 ix. Jescheck, Weigend, AT (1996), gv. 516. 
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magaliTSi Cans, rom damnaSave ar aris darwmunebuli imaSi, rom 
binaSi uTuod Rirebuli nivTebi inaxeba, magram miuxedavad amisa, 
qurdobis mcdeloba mainc saxezea.622 

Tuki damnaSave avtomanqanaSi didi raodenobiT valutas 
malavs, raTa garkveuli nebarTvis gareSe moaxerxos misi 
ucxoeTSi gadatana, saxezea savaluto danaSaulis Cadenis neba, 
riTac aSkarad mtkicdeba danaSaulebrivi gadawyvetilebis 
arseboba, magram jer ar aqvs adgili sabaJo reJimis gverdis 
avliT saqonlis gadatanis dawyebis process.623 arasworia, 
rodesac sasamarTloebi aseT SemTxvevebSi mxolod ,,arauSualo 
danaSaulebriv gadawyvetilebaze’’ miuTiTeben da amiT 
danaSaulisaken ubralo gadaxraze akeTeben aqcents. zemoT 
dasaxelebul magaliTSi qmedebis ganxorcielebis dawyebas jer 
kidev ara aqvs adgili, amitom aseT qmedebebze dasjadobis 
gauvrcelebloba, principSi, marTebulia.624 

,,danaSaulebriv gadawyvetilebas’’ zogjer realuri 
obieqturi pirobebi udevs safuZvlad, magram zogjer amisaTvis 
obieqtur realobas gadamwyveti mniSvneloba ar eniWeba. 
magaliTad, gadawyvetilebas cru dasmenis (ssk-is 164-e paragrafi) 
Sesaxeb maSin aqvs adgili, rodesac damnaSavem danamdvilebiT 
icis, rom marTlsawinaaRmdego qmedebas, romlis CadenaSic mesame 
piri unda daasminos, ar hqonia adgili. sakiTxi ase imitom 
fasdeba, rom cru dasmenis Semadgenloba Tavidanve moiTxovs imis 
zust codnas, rom pirs marTlsawinaaRmdego qmedeba ar Caudenia.625 

amasTan, sainteresoa iseTi SemTxveva, rodesac damnaSaves 
miRebuli aqvs gadawyvetileba danaSaulis Casadenad, Tumca 
danaSaulis Cadenis momentSi damnaSavis warmodgenis (ganzraxvis) 
arseboba ar dasturdeba, magaliTad, a.-m gadawyvita b.-s mokvla. 
amisaTvis man koniakis boTlSi sawamlavi Caasxa da karadaSi 
Seinaxa, raTa meore dRes b. mierTmia. magram RamiT, rodesac 
damnaSavem daiZina, dazaralebulma karadidan gamoiRo koniakis 
boTli, dalia da mokvda. mocemul SemTxvevaSi dRis wesrigSi 
dgeba qmedebis, anu a. qmedebis damTavrebul danaSaulad Sefasebis 
sakiTxi. mecnierTa nawili fiqrobs, rom dasaxelebul magaliTSi 
saxeze jer kidev ar aris qmedebis ganxorcielebis neba da amitom 
SeuZlebelia qmedebis damTavrebaze saubari, zogi avtori mocemul 
SemTxvevaSi daumTavrebel danaSauls uaryofs im motiviT, rom a. 
romelsac gadawyvetili hqonda b.-s mkvleloba, Sedegis gamowvevis 
dros jer kidev imyofeboda momzadebis stadiaze.626 

amdenad, visac mxolod raime codna gaaCnia imis Sesaxeb, 
rom danaSaulis Semadgenlobis romelime niSani xorcieldeba, 
anda visac mxolod surs, rom aseTi niSani ganxorcieldes, 
SeiZleba iTqvas, rom aseT SemTxvevebSi adgili aqvs damnaSavis 

                                                 
622 ix. Roxin, AT (2003), gv. 359. 
623 ix. Jescheck, Weigend, AT (1996), gv. 516. 
624 ix. Roxin, AT (2003), gv. 359. 
625 ix. Gropp, AT (2005), gv. 306. 
626 ix. Herzberg, JuS (1996), gv. 379. 
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danaSaulebriv ganzraxvas, romelic, rogorc ukve aRiniSna, 
intleqtualuri da volutatiuri elementebisgan Sedgeba627 

danaSaulis mcdelobis dros aucilbelia saxeze iyos 
danaSaulis bolomde ganxorcielebis neba, winaaRmdeg SemTxvevaSi 
ganzraxvas ar eqneba adgili. swored imis gamo, rom 
gaufrTxileblobis dros aseTi neba ar arsebobs, 
gaufrTxileblobiT danaSaulebSi mcdelobis dasabuTeba 
SeuZlebelia.628  

ganzraxvis kognitiuri elementi gulisxmobs damnaSavis 
warmodgenas danaSaulis faqtobrivi garemoebebis xasiaTis 
Sesaxeb, romelTa ganxorcielebiT adgili aqvs gansazRvruli 
danaSaulis an gadacdomis umarTlobis Sesrulebas. gacnobierebis 
xarisxis (Bewusstseingrad) gaTvaliswinebiT, dawvrilebiT 
mofiqrebuli gegma ar aris aucilebeli mcdelobis SemTxvevaSi, 
radgan mcdelobas, SesaZlebelia, afeqtSic hqondes adgili. 
swored amis Sesabamisad, ssk-is 22-e paragrafi miuTiTebs ara 
danaSaulis gegmis gacnobierebaze (rogorc amas adgili hqonda 
1962 wlis proeqtSi), aramed danaSaulis Sesaxeb warmodgenaze, 
romelic SeiZleba afeqtSi myof damnaSavesac gaaCndes.629 amitom 
danaSaulis mcdelobis subieqturi Sefasebis safuZveli aris 
,,damnaSavis warmodgena danaSaulis Sesaxeb’’.630 Tumca 
gasaTvaliswinebelia is faqtoric, rom Tanamedrove kanonmdeblis 
mizani ar yofila ssk-is 22-e paragrafSi ganzraxvis Secvla 
warmodgeniT.631 

amasTan, rogorc ukve iTqva, germaniis moqmedi sisxlis 
samarTlis kodeqsis 22-e paragrafSi mocemuli sityvebi ,,misi 
(damnaSavis) warmodgeniT” mianiSneben ganzraxvis ara 
voluntatiuri,  aramed mxolod inteleqtualuri elementis 
arsebobaze. aRniSnuli elementis miTiTeba germaniis ssk-is 22-e 
paragrafSi aucilebeli gaxda im motiviT, rom kanonmdebels 
gaufrTxileblobiTi mcdelobis dasjadobaze eTqva uari.632  

germaniis ssk-is 22-e paragrafis moTxovnaa, rom damnaSaves 
hqondes warmodgena imis Sesaxeb, rom misi qmedeba danaSaulis 
Semadgenlobis ganxorcielebis uSualo safrTxis Semqmnelia.633  

Tu damnaSave ar icnobs danaSaulis Semadgenlobis niSnebs, 
romlebsac obieqturad aqvs adgili, maSin subieqtur 
Semadgenlobas srulyofili xasiTi ar eqneba da, Sesabamisad, 
danaSaulebrivi gadawyvetilebac saxeze ar iqneba. damnaSaves 
Secnobili unda hqondes Sedegis dadgomis SesaZlebloba. man unda 
icodes, rom nivTi, romlis moparvac mas aqvs ganzraxuli, sxvisia. 
amasTan, danaSaulis mcdelobisas moqmedebs ganzraxvaSi 
ganviTarebuli error in persona ve objekto-s wesi, romelic 

                                                 
627 ix. Leipziger Kommentar (2007), gv. 1473. 
628 ix. Rath, Jus (1998), gv. 1011. 
629 ix. Schönke, Schröder, Eser (2010), gv. 409-410. 
630 ix. Fischer (2012), gv. 197. 
631 ix. Roxin, AT (2003), gv. 352-353. 
632 ix. Roxin, AT (2003), gv. 350.  
633 ix. Herzberg, JuS (1996), gv. 379. 
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mdgomareobs imaSi, rom zogagdad sakmarisia xelyofis obieqtis 
Tvisobriobis codna, xolo obieqtis araswori individualizacia 
kvalifikaciisTvis irelevanturia.634 

germanul sisxlis samarTlis mecnierebaSi da sasamarTlo 
praqtikaSi aRiarebulia, rom pirovnebaSi daSvebuli Secdoma 
gavlenas ar axdens qmedebis kvalifikaciaze da, Sesabamisad, 
qmedeba danaSaulis mcdelobad unda dakvalificirdes. magaliTad, 
a. yaCaRobis Cadenis Semdeg garbis da Tan ukan isvris, raTa misi 
warmodgeniT mdevari Camoicilos, sinamdvileSi es ukanaskneli 
misi Tanamzraxvelia, magram a.-m amis Sesaxeb ar icis. mocemuli 
situacia ganixileba pirovnebaSi Secdomad (error in persona) da 
rogorc ukve iTqva, a. mkvlelobis mcdelobisTvis unda 
daisajos.635 

 danaSaulis faqtobrivi garemoebebis Sesaxeb araswori 
warmodgena danaSaulis mcdelobis stadiaze, germaniis sisxlis 
samarTlis kodeqsis ara me-16 paragrafis (germaniis ssk-is me-16 
paragrafi aregulirebs faqtobriv garemoebebSi daSvebul 
Secdomis sakiTxebs), aramed 22-e paragrafis farglebSi unda 
Sefasdes. magaliTad, Tu damnaSavem mokvlis ganzraxviT msxverpls 
yelSi wauWira da es ukanaskneli gardaicvala, maSin, rodesac 
damnaSaves msxverplis CamoxrCoba undoda, aseTi qmedeba, rogorc 
sisxlissamarTlebrivi politikis, aseve sisxlis samarTlis 
dogmatikis TvalsazrisiT, CaiTvleba damTavrebul ganzrax 
mkvlelobad. magaliTidan naTlad Cans, rom damnaSavem yelSi 
waWeriT dazaralebulis sicocxles safrTxe Seuqmna da kidec 
ganaxorciela igi. maSasadame, mkvleloba damnaSaves obieqturad 
Seeracxeba. aRniSnuli Sedegi masve subieqturad Seeracxeba, Tuki 
aq ganviTarebuli SexedulebiT, ,,gegmis ganxorcieleba”, rogorc 
Seracxvis saxelmZRvanelo kriteriumi, gaTvaliswinebulia 
qmedebis subieqturi SemadgenlobiT. damnaSavem movlenebis 
normatiuli Sefasebisas mkvlelobis gegmis realizeba moaxdina, 
maSin rodesac sikvdili ufro adreul etapze dadga, vidre igi 
moeloda. aseT SemTxvevebSi, rodesac Sedegi adreul etapze dgeba, 
miiCneva, rom adgili aqvs mizezobrivi kavSiris ganviTarebaSi 
umniSvnelo gadaxras. damnaSavem miaRwia imas, risi miRwevac mas 
undoda. Tuki damnaSaves unda msxverpls jer yelSi xelis 
moWeriT goneba daakargvinos, xolo Semdeg CamoaxrCos igi, magram 
msxverpli damnaSavis mier pirvelive aqtis ganxorcielebis 
Sedegad gardaicvleba, saxeze iqneba dasrulebuli ganzrax 
mkvleloba, radgan damdgari Sedegi obieqturad Seracxadia da 
damnaSavis gegmis ganxorcieleba obieqturi SefasebiT vlindeba. 
mxolod maSin aris sxvagvarad saqme, rodesac damnaSavis gegma, 
gamonaklis SemTxvevebSi, garkveuli saxis mkvlelobis 
ganxorcielebas emTxveva. ase, magaliTad, imisaTvis, rom damnaSavem 
dafaros Tavisi marTlsawinaaRmdego qmedeba, amisaTvis igi axdens 
TviTmkvlelobis inscenirebas. aseT SemTxvevebSi adgili aqvs 

                                                 
634 ix. Zaczyk (2010), gv. 907-908. 
635 ix. Münchener Kommentar (2011), gv. 994. 
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mxolod mkvlelobis mcdelobas da gaufrTxileblobiT 
sicocxlis mospobas.636 amis magaliTad gamodgeba aseTi SemTxveva: 
a. mokvlis ganzraxviT b.-s yelSi Zlier mouWers xels, ris 
Sedegad es ukanaskneli gonebas dakargavs. a. darwmundeba imaSi, 
rom b. yelSi xelis moWeriT gardaicvala da kvalis dafarvis 
mizniT, TviTmkvlelobis inscenirebas moawyobs, kerZod, misi 
warmodgeniT mkvdar b.-s Tokze Camokidebs, ris Sedegad b. 
daixrCoba. 

maSasadame, Tu dazaralebuli pirveli qmedebis Sedegad 
gardaicvala, damnaSaves ganzrax danaSaulisTvis mxolod maSin 
daekisreba pasuxismgebloba da mcdelobis aTvla, Sesabamisad, 
iqidan moxdeba, Tu damnaSave pirvelive qmedebis ganxorcielebis 
momentSi Sedegis dadgomis SesaZleblobas uSvebda.637 

gabatonebuli Sexedulebis Tanaxmad, mcdelobis dros 
ganzraxva iseve moicavs codnis (kognitiuri) da nebelobis 
(voluntatiuri) elementebs, rogorc amas adgili aqvs 
damTavrebul ganzrax deliqtebSi.638 danaSaulis mcdeloba da 
damTavrebuli danaSauli erTmaneTisagan ara subieqturi, aramed 
obieqturi niSniT gansxvavdebian, kerZod, SedegiT, romelsac 
mcdelobis dros ara aqvs adgili.639  

am poziciis sapirispirod germaneli mecnierebi miuTiTeben 
imaze, rom mcdelobis ganzraxva, romelic ,,danaSaulebriv 
gadawyvetilebaSi’’ vlindeba, damTavrebuli danaSaulis dros 
arsebul ganzraxvasTan mimarTebaSi minusiT (arasruli saxiT) 
xasiaTdeba. mecnierebi kidev ufro konkretdebian, rodesac isini 
daumTavrebeli mcdelobis dros arsebul ganzraxvas mxolod e. w. 
mcdelobis ganzraxvad moixsenieben da araviTar SemTxvevaSi aq 
damTavrebul ganzraxvas ar aRiareben.640 am mecnierTa azriT, 
danaSaulebriv nebas - ganzraxvas daumTavrebeli mcdelobis 
stadiaze arasruli xasiaTi gaaCnia damTavrebuli mcdelobis 
stadiaze da damTavrebuli danaSaulis etapze arsebul 
danaSaulebriv nebasTan SedarebiT.641 SesaZlebelia, am poziciis 
gagrZelebad CaiTvalos is Sexeduleba, romelic miiCnevs, rom 
danaSaulebrivi gadawyvetileba mcdelobis dasawyebad ayalibebs 
,,sawyis ganzraxvas’’, anu danaSaulis mcdelobis dros arsebul 
ganzraxvas, romelic sakuTriv ganzraxvisagan, anu damTavrebuli 
danaSaulis dros arsebuli ganzraxvisagan gansxvavdeba. 
maSasadame, im dros, rodesac damnaSaves mkvlelobis Cadenis 
gadawyvetileba ukve miRebuli aqvs da iaraRic daumizna 
msxverpls, jer kidev saxeze ar aris damTavrebuli ganzrax 
mkvleloba, radgan damnaSaves mkvleloba jer kidev ar aqvs 
bolomde miyvanili.642 maSasadame, am msjelobidan iseTi daskvna 

                                                 
636 ix. Roxin, AT (2003), gv. 351-352. 
637 ix. Frister, AT (2011), gv. 312. 
638 ix. Leipziger Kommentar (2007), gv. 1473. 
639 ix. Gropp, AT (2005), gv. 306. 
640 amis Sesaxeb dawvrilebiT ixileT Grupp (2009), gv. 123-124. 
641 ix. Jakobs, AT (1991), gv. 715. 
642 ix. Roxin, AT (2003), gv. 351. 
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gamomdinareobs, rom mcdelobis dros adgili aqvs ,,qmedebis 
subieqturi Semadgenlobis naklulobas’’.643 mcdelobis subieqturi 
Semadgenlobis aseTi gageba, gabatonebuli Sexedulebis Tanaxmad, 
miuRebelia. danaSaulis mcdelobisa da damTavrebuli danaSaulis 
subieqtur Semadgenlobebs Soris araviTari gansxvaveba ar 
arsebobs.644 rac Seexeba damTavrebul mcdelobas, damTavrebuli 
danaSauli damTavrebuli mcdelobis subieqturad da obieqturad 
dasrulebul umarTlobas efuZneba.645 

maSasadame, danaSaulis mcdelobis dros arsebuli 
ganzraxva ar gansxvavdeba damTavrebuli danaSaulis dros 
arsebuli ganzraxvisagan. mcdelobis ganzraxvaSi aseve moiazreba 
danaSaulis damTavrebaze e. i. daculi samarTlebrivi sikeTis 
dazianebaze mimarTuli damnaSavis ganzraxva. Tu ki damnaSaves 
aseTi ganzraxva ara aqvs, maSin igi dausjeli rCeba da xSir 
SemTxvevebSi igi warmoadgens kvazi wamqezebels, ubralo agent-
provokators. amis garda, ganzraxva kanoniT gaTvaliswinebuli 
danaSaulis Semadgenlobis Sesabamisi niSnebis 
ganxorcielebiskenac unda iyos mimarTuli.646 

germanul sisxlis samarTlis dogmatikaSi ganzraxvis 
dayofas mcdelobas mikuTvnebul ganzraxvad da damTavrebuli 
danaSaulis etapze arsebul ganzraxvad, amarTlebdnen 
nebayoflobiTi xelis aRebis sakiTxis gadawyvetis TvalsazrisiT. 
magaliTad, Tu damnaSave ganizraxavs mkvlelobis Cadenas yavaSi 
sawamlavis SereviT da misi warmodgeniT sikvdilis dadgomisaTvis 
aucilebelia sawamlavis xuTi doza, magram sawamlavis meore 
dozis micemis Semdeg, nebayoflobiT xels aiRebs Tavis 
ganzraxvaze, aq warmodgenili Tvalsazrisis mixedviT, igi ar 
SeiZleba damTavrebuli mkvlelobisaTvis daisajos, radgan saxeze 
ar aris dasrulebuli danaSaulebrivi ganzraxva. piriqiT, Tuki 
dadgindeba, rom damnaSaves Tavidanve, rodesac man msxverpls 
sawamlavis erTi doza misca, ganzraxuli hqonda msxverplis 
mokvla da nebayoflobiT xelis aRebis faqts ar hqonia misi 
mxridan adgili, maSin saxeze iqneba dasrulebuli mkvleloba da 
adreuli sikvdili Sefasdeba, rogorc mizezobrivi kavSiridan 
umniSvnelo gadaxveva.647 

aseTi msjelobis miuxedavad, kidev erTxel daskvnis saxiT 
SeiZleba iTqvas, rom germanul sisxlis samarTalSi aRiarebulia 
azri imis Sesaxeb, rom mcdelobis dros aRmocenebuli ganzraxva, 
Seesabameba dasrulebuli danaSaulis dros arsebul ganzraxvas.648 

germanul sisxlis samarTlis dogmatikaSi erTmaneTisagan 
ganasxvaveben SemTxvevebs, rodesac qmedebis mcdelobad Sefasebis 
sakiTxi erTmniSvnelovnad ar wydeba:649 

                                                 
643 ix. Struensee, Kaufmann GS (1989), gv. 523. 
644 ix.: Leipziger Kommentar (2007), gv. 1474; Leopold, Tsambikakis, Zöller (2011), gv. 207. 
645 ix. Wolter, ZStW 89 (1977), gv. 700. 
646 ix. Roxin, AT (2003), gv. 355. 
647 ix. Roxin, AT (2003), gv. 351. 
648 ix. Roxin, AT (2003), gv. 353. 
649 ix. Roxin, AT (2003), gv. 356. 
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a) danaSauls mimsgavsebuli qmedebebi. germanul sisxlis 
samarTlis dogmatikaSi sadavod iTvleba pozicia, romlis 
Tanaxmad, danaSaulisaken ubralo gadaxra danaSaulebriv 
gadawyvetilebas ar warmoadgens. zogierT mecniers miaCnia, rom 
danaSaulis Cadenis Sesaxeb miRebuli gadawyvetileba saxezea im 
dros, rodesac pirovnebas surs da gacnobierebulad cdilobs 
danaSaulis Cadenas da qmnis amis SesaZleblobasac. magaliTad,  t. 
unda, rom datenili iaraRidan damiznebiT mis maminacval o.-s 
mxolod daemuqros da amiT SeaSinos igi. t. o.-s mkvleloba ara 
aqvs bolomde gadawyvetili. magram igi ar gamoricxavs imas, rom, 
SesaZlebelia, esrolos kidec o.-s. iaraRis gamoyenebisas t.-e 
moqmedebs im gagebiT, rom SesaZlebelia qmedeba o.-s sikvdilis 
mizezi gaxdes. Sesabamisad, t. am SesaZleblobas mxedvelobaSi 
iRebs. t.-s am qmedebis ganxorcielebisas amoZravebs pirdapiri neba. 
ar iyo damajerebeli mxolod misi warmodgena imis Taobaze, 
mividoda Tu ara misi qmedeba Sedegamde. swored amitom, 
dasaxelebul magaliTSi adgili aqvs eventualur ganzraxvas.650 

Tumca gabatonebuli Sexeduleba am mosazrebas ar iziarebs 
da ambobs, rom, Tuki damnaSaves gadawyvetileba jer kidev ar 
miuRia da mas igi mxolod mogvianebiT miiRebs, adasturebs imas, 
rom gadawyvetileba jer kidev ar aris saxeze da rom am dros 
eventualuri ganzraxvis arseboba gamoricxulia.651 mocemul 
magaliTSi, marTalia, pirovneba danaSaulebrivi qmedebisaken 
gadaixara, magram man jer kidev ar icis, Caidens Tu ara igi am 
danaSauls. amitom, aq danaSaulebrivi gadawyvetileba ar arsebobs 
da, Sesabamisad, pirovneba ar daisjeba.652 

amasTan, am sakiTxis gadaWrisagan cotaTi gansxvavdeba is 
Sedegi, romelsac zogierTma germanelma mecnierma miaRwia. 
mecnierebs surT ukve danaSaulebriv gadawyvetilebad CaTvalon 
is, rasac zemoT dasaxelebul kazusSi hqonda adgili, kerZod, 
rodesac Tavdapirvelad damnaSave dazaralebuls pistoletiT 
mxolod aSinebs da amasTan, ufro mogvianebiT mkvlelobis 
gadawyvetilebis miRebis SesaZleblobasac ar gamoricxavs. magram, 
isini aq aseve uaryofen mkvlelobis mcdelobas im argumentiT, 
rom damnaSavis fsiqikuri mdgomareoba jer kidev ar gulisxmobs 
qmedebis ganxorcielebis dawyebas.653  

b) danaSaulebrivi gadawyvetileba arasarwmuno faqtebis 
safuZvelze. damnaSaves, romelsac gadawyvetili aqvs abortis 
gakeTeba, fexmZime qals winaswar utarebs gamokvlevas im mizniT, 
rom daadginos, xelovnuri Careva jer kidev SeiZleba Tu ara. 
xolo winaswari gamokvlevis Sedegad dadebiTi pasuxis 
SemTxvevaSi, mas sabolood unda danaSaulis ganxorcieleba. aseT 
SemTxvevaSi problematuria ara danaSaulebrivi gadawyvetileba, 
aramed mxolod misi Sesrulebis SesaZlebloba. maSasadame, 
rogorc ukve iTqva, aq danaSaulebrivi gadawyvetileba saxezea da 

                                                 
650 ix. Arzt, JZ (1969), gv. 55. 
651 ix. Roxin, AT (2003), gv. 360. 
652 ix. Roxin, AT (2003), gv. 356. 
653 ix. Roxin, AT (2003), gv. 360. 
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rodesac igi danaSaulis mcdelobis stadias miaRwevs, Sesabamisad, 
mcdelobis arsebobac damtkicdeba.654 

g) danaSaulebrivi gadawyvetileba nebayoflobiTi xelis 
aRebis pirobiT. coli bevrs fiqrobs imis Sesaxeb, moklas Tu ara 
misi mZinare qmari. bolos Seva mis saZinebel oTaxSi da moSvebuls 
datovebs gazis onkans, xolo Tavad sxva oTaxSi ramdenime saaTi 
moicdis. amasTan, colma daitova imis Sansi, rom gazis gamorTvis 
SemTxvevaSi misi meuRle gadarCeba. am situaciaSi damnaSavis 
gadawyvetileba moicavs nebayoflobiT xelis aRebis 
SesaZleblobas danaSaulis damTavrebamde. aseT SemTxvevaSi 
nebayoflobiT xelis aRebis pirobiT danaSaulebrivi 
gadawyvetileba da, Sesabamisad, danaSaulis mcdeloba mtkicdeba. 
pirveli etapi danaSaulebriv gadawvetilebas ar Seicavs, xolo 
danarCen or etapze danaSaulebrivi gadawyvetileba mtkicdeba.655 

danaSaulebrivi gadawyvetilebis cneba aseve moicavs e. w. 
alternatiuli ganzraxvis SemTxvevebsac. magaliTad, damnaSave, 
romelsac policia misdevs ZaRlTan erTad, tyvias isvris maTi 
mimarTulebiT da surs, rom tyvia erT-erTs, policiels an ZaRls, 
moxvdes. am magaliTSi adgili aqvs sakiTxis mravalgvar 
gadawyvetas. zogierTi mecnieri Tvlis, rom qmedeba mcdelobad 
unda Sefasdes, zogsac qmedebis damTavrebul danaSaulad 
Sefaseba miaCnia sworad, Tumca aq ufro idealur konkurencias 
unda hqondes adgili. dasaxelebul magaliTSi gadamwyvetia 
mxolod ganxorcielebuli ganzraxva. maSasadame, mocemul 
magaliTSi kvalifikacia unda moxdes ara mcdelobiT, aramed 
damTavrebuli danaSauliT e. i. mxolod damdgari Sedegis 
mixedviT (germaniis ssk-is 212-e an 303-e paragarafi). magram, Tuki 
gasrolam arc erTi obieqtis sikvdili ar gamoiwvia, maSin 
damnaSavis qmedeba, gabatonebuli Sexedulebis Tanaxmad, ufro 
mZime obieqtis mimarT ganxorcielebuli mcdelobad unda Sefasdes 
(germaniis ssk-is 22, 212-e paragrafi), xolo Tanabari Rirebulebis 
obieqtebis SemTxvevaSi, SesaZlebelia, damnaSaves erT-erTi 
obieqtis mimarT ganxorcielebuli mcdelobisTvis daekisros 
pasuxismgebloba.656 aRniSuli msjelobis miuxedavad, arsebobs 
mocemuli sakiTxis sxvagvarad gadawyvetis SesaZleblobebi.657 

ganzraxi qmedebis (danaSaulis mcdelobisa da damTavrebis) 
dasjadoba mxolod im SemTxvevaSi ar iwvevs davas, Tuki damnaSave 
kumulaciurad orive Sedegis dadgomis SesaZleblobas uSvebs da 
amas eTanxmeba kidec. alternatiul ganzraxvas adgili aqvs aseve 
maSin, rodesac damnaSave darwmunebuli ar aris, romel 
danaSaulis Semadgenlobas axorcielebs. damnaSavem, romelic 
gareul Rors klavs, ar icis,Arom Rori daculi tyis kuTvnilebaa 
(sakuTrebis winaaRmdeg mimarTuli danaSauli), Tu nakrZalis 
zonas miekuTvneba igi (garemos winaaRmdeg mimarTuli danaSauli). 
marTalia, mas warmodgenili aqvs ukanono nadirobis da qurdobis 

                                                 
654 ix. Roxin, AT (2003), gv. 356. 
655 ix. Roxin, AT (2003), gv. 356-357. 
656 ix. Zaczyk (2010), gv. 908-909. 
657 ix. Heinrich, AT (2012), gv. 117-118. 
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Sesaxeb, magram im momentSi erTdroulad orive qmedebis Cadenis 
Sesaxeb ara aqvs warmodgenili. aqedan gamomdinare, mas ar SeuZlia 
da arc unda orive danaSaulis Semadgenlobis kumulaciurad 
ganxorcieleba. mocemul SemTxvevaSi, risTvis unda daisajos 
pirovneba, Zalzed sadavoa.658 aq ufro normaTa konkurencias aqvs 
adgili da sakiTxi unda gadawydes alternatiuli bralis 
safuZvelze, rac imas gulisxmobs, rom damnaSaves pasuxismgebloba 
daekisreba im danaSaulisTvis, romelic yvelaze ufro dabal 
sanqcias awesebs. amdenad, alternatiuli bralis safuZvelze 
sakiTxi wydeba damnaSavis sasargeblod. 

amis miuxedavad, mainc unda iTqvas, rom Tu damnaSaves 
konkretulad ara aqvs warmodgenili romeli danaSaulis 
Semadgenlobas axorcielebs, maSin, SesaZlebelia, sakiTxi 
araerTgvarovnad gadawydes. es is SemTxvevaa, rodesac damnaSaves, 
marTalia, surs gansazRvruli qmedebis Cadena, magram, amasTan, 
darwmunebuli ar aris, ramdenime danaSaulis Semadgenlobidan, 
romels ganaxorcielebs.659 

2. 3. Sexedulebebi eventualuri ganzraxviT mcdelobis 
SesaZleblobis Sesaxeb 

damTavrebuli deliqtis msgavsad, danaSaulis mcdelobis 
dros ganzraxva iyofa pirdapir da arapirdapiri ganzraxvad.660 
danaSaulis mcdelobis dasjadobis sakiTxi germanul sisxlis 
samarTalSi rogorc pirdapiri, aseve arapirdapiri ganzraxviT ar 
aris sadavo. gabatonebuli Sexeduleba miiCnevs, rom im 
damTavrebul deliqtebSi, romelTa dasjadobisTvis eventualuri 
ganzraxva sakmarisia, aseT danaSaulebSi eventualuri ganzraxviT 
mcdeloba savsebiT SesaZlebelia.661 maSasadame, mcdelobis dros 
mxedvelobaSi aris misaRebi ganzraxvis is forma, romelsac 
damTavrebuli danaSaulis dros aqvs adgili. radgan umetesi 
deliqtebis (damTavrebuli) dasjadobisTvis eventualuri 
ganzraxva sakmarisia, amitom igi umetesi deliqtebis mcdelobis 
dasjadobasac yofnis. qmedebis danaSaulis mcdelobad Sefasebis 
dros unda dadgindes, ras Tvlis damnaSave SesaZleblad da 
egueba Tu ara igi Sedegis dadgomas.662 arapirdapiri ganzraxvis 
dros damnaSave darwmunebuli ar aris, misi qmedeba gansazRvrul 
Sedegs gamoiwvevs, Tu gansazRvrul danaSaulebriv garemoebas 
Seqmnis, Tumca igi mxedvelobaSi iRebs da gulgrilad ekideba maT 
dadgomas.663  

                                                 
658 ix. Leipziger Kommentar (2007), gv. 1478. 
659 ix. Leipziger Kommentar (2007), gv. 1477-1478. 
660 germanul sisxlis samarTlis literaturaSi aRiarebulia, rom ganzraxva 
pirdapiri da arapirdapiri ganzraxvis garda, SesaZlebelia, calke gamizvnis 
saxiTac arsebobdes. ix. Heintschel-Heinegg (2010), gv. 210. 
661 ix.: Zaczyk (2010), gv. 908; Lackner, Kühl (2011), gv. 167; Jescheck/Weigend (1996), gv. 515; Rath, 
Jus (1998), gv. 1011. 
662 ix. Heinrich, AT (2012), gv. 292-293. 
663 germanul sisxlis samarTlis dogmatikaSi eventualuri ganzraxvis cneba 
naTlad ar iyo Camoyalibebuli da xSirad iseT terminebSi gamoixateboda, 
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Tu damnaSaves ar surs qmedebis damTavreba, aramed mas 
mxolod mcdelobis stadiamde unda rom miaRwios, maSin igi 
danaSaulis mcdelobisaTvis ar daisjeba.664 

eventualuri ganzraxviT danaSaulis mcdelobis 
dasabuTebis sakiTSi germanuli sisxlis samarTlis dogmatikis da 
sasamarTlo praqtikis erTsulovani poziciis miuxedavad, mainc 
arsebobs gansxvavebuli Sexedulebebi. maSasadame, gabatonebuli 
Sexedulebis winaaRmdeg didi xania germanul sisxlis samarTlis 
dogmatikaSi arsebobs umciresobis azri imis Taobaze, rom 
eventualuri ganzraxviT danaSaulis mcdelobis SesaZlebloba 
gamoricxulia.665 

Sexedulebas eventualuri ganzraxviT mcdelobis 
dausjelobas Sesaxeb, cota momxre hyavs. isini miiCneven, rom 
eventualuri ganzraxviT danaSaulis mcdeloba ar aris sakmarisi 
dasjadobisaTvis.666  

eventualuri ganzraxviT mcdelobis SeuZleblobas me-19 
saukuneSi asabuTebda Stosi. igi ambobda, rom dolus eventualis ar 
SeiZleba ganzraxvis cnebaSi moiazrebodes, imitom rom, swored 
eventualuri ganzraxviT mcdeloba ar SeiZleba. misi azriT, arc 
enobriv da arc Teoriebis doneze arapirdapiri ganzraxviT 
mcdelobis dasabuTeba SesaZlebeli ar aris. rac Seexeba imave 
saukuneSi moRvawe sisxlis samarTlis mecniers vexters, igi 
Zalzed mokle arguments iZleoda eventualuri ganzraxviT 
mcdelobis SeuZleblobis dasasabuTeblad. vexteri miuTiTebda 
germaniis adre moqmed sisxlis samarTlis kodeqsis 43-e 
paragrafze (ssk-is 43-e paragrafSi mocemuli iyo danaSaulis 
mcdelobis ganmarteba), sadac mcdelobis cneba iyo ganmartebuli 
da ambobda rom, vinaidan kanonmdebeli mcdelobis cnebaSi 
saubrobs gamiznul danaSaulze da gadacdomaze, amitom 
eventualuri ganzraxviT mcdeloba SeuZlebelia.667 

eventualuri ganzraxviT mcdelobis SeuZleblobis 
dasabuTebas, vexteris msgavsad baueri germaniis adre moqmed 
sisxlis samarTlis kodeqsis 43-e paragrafis Sinaarsze 
dayrdnobiT Seecada. igi miuTiTebda imaze, rom, vinaidan 
dasaxelebuli paragrafi ,,gamizvniT” danaSaulze da gadacdomaze 
saubrobda, amitom germaniis axali sisxlis samarTlis kodeqsis 
22-e paragrafSi am TvalsazrisiT araferi ar Secvlila. 
maSasadame, bauers moqmedi ssk-is 22-e paragrafis Sinaarsi 
germaniis Zveli ssk-is 43-e paragrafis Sinaarsis analogiurad 
esmis.668 

                                                                                                                                               
rogoricaa magaliTad, dolus alternativus, dolus indirectus da dolus indeterminatus, ix. Pahlke 
(1993), gv. 20-21. 
664 ix. Fischer (2012), gv. 197-198. 
665 poziciebi eventualuri ganzraxviT mcdelobis SeuZleblobis dasabuTebis 
Sesaxeb ix. Pahlke (1993), gv. 24-25. 
666 ix. Roxin, AT (2003), gv. 353. 
667 ix. Pahlke (1993), gv. 26-27. 
668 ix. Bauer, wistra (1991), gv. 169. 
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lampe eventualuri ganzraxviT mcdelobis SeuZleblobis 
dasabuTebis dros, alternatiul ganzraxvasTan avlebda 
paralels da miuTiTebda, rom arapirdapiri ganzraxvis dros 
damnaSavis warmodgena alternatiulad udevs safuZvlad qmedebis 
Sesaxeb gadawyvetilebas, ise, rom SesaZleblad miCneuli Sedegi 
dadgeba an ar dadgeba. Tu Sedegi ar dadga, maSin ,,in dubio mitius’’ 
mxolod faqtobrivad arsebuli movlenebis msvlelobad Sefasdeba 
da meti araferi. amdenad, amiT lampe askvnida, rom dolus eventuali-s 
dros mcdeloba SeuZlebelia.669 

germanul sisxlis samarTlis dogmatikaSi zogierTi 
mecnieri eventualuri ganzraxviT mcdelobis SeuZleblobis 
dasabuTebas Tavad mcdelobis sakanonmdeblo ganmartebidan 
gamomdinare cdilobs. isini miuTiTeben imaze, rom germaniis ssk-is 
22-e paragrafSi mocemuli nawilaki ,,zur’’ sakanonmdeblo doneze 
SesaZlebelia imgvarad aixsnas, rom mcdelobis dros eventualuri 
ganzraxva ar iyos dasaSvebi,670 radgan dudenis ganmartebiT 
leqsikonSi nawilaki ,,zu’’ uTanabrdeba ,,gansazRvruli miznisken 
mimarTuls”. maSasadame, enobriv-gramatikuli mniSvnelobiT 
danaSaulis mcdeloba miznis elementiT unda iyos SezRuduli.671  

germanul sisxlis samarTlis dogmatikaSi, eventualuri 
ganzraxviT mcdelobis SeuZleblobis Sesaxeb ganviTarebuli 
radikaluri poziciis garda, Camoyalibda e. w. Sualeduri 
pozicia, romelmac problemis gadaWris diferencirebuli midgoma 
airCia. aseTi iyo magaliTad, Smidhoizeri, romelic, rogorc 
zemoT ukve aRiniSna, ,,dualisturi Teoriis”672 mimdevari iyo da 
mcdelobis ,,subieqturi Teoriis” winaaRmdeg gamodioda.673 igi 
miuTiTebda imaze, rom mcdelobis deliqts mxolod maSin aqvs 
adgili, rodesac saxezea qmedebis ganzraxva (rodesac adgili aqvs 
,,miznis uRirsobas’’) an qmedebis saSiSroeba (rodesac adgili aqvs 
,,safrTxis uRirsobas’’) anda orive erTad. Smidhoizeris 
SexedulebiT, ,,miznis uRirsobis’’ ararsebobis gamo, SesaZlebelia, 
meore xarisxis pirdapiri ganzraxvis da eventualuri ganzraxvis 
formebma mcdelobis umarTlobis dafuZneba ver SeZlon. amitom 
Smidhoizeri ganzraxvis am formebis dros mcdelobis dasjadobis 
dasabuTebisaTvis konkretuli saSiSroebis dadgenis obieqtur 
aucileblobaze miuTiTebda. aqedan gamomdinare, Smidhoizeri 
obieqturad arasaSiSi mcdelobisaTvis (igulisxmeba uvargis 
mcdeloba) eventualuri ganzraxviT mcdelobis dasjadobas 
uaryofda. magram, rodesac samarTlebriv sikeTes obieqturad 
konkretuli safrTxe Seeqmneba, Smidhoizeris azriT, eventualuri 
ganzraxviT mcdeloba savsebiT SesaZlebelia.674 

TiTqmis analogiuri Sexeduleba aqvs gamoTqmuli 
Sveicarel mecniers kiolc-ots. misi azriT, evetualuri 

                                                 
669 ix. Lampe, NJW (1958), gv. 332-333. 
670 ix. Herzberg, NStZ (1990), 314-315. 
671 ix. Herzberg, JuS (1990), 274. 
672 dualisturi Teoriis Sesaxeb ixileT zemoT, Tanamedrove TeoriebSi. 
673 ix. Alwart (1981), gv. 219-220. 
674 ix. Pahlke (1993), gv. 28. 
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ganzraxviT Cadenuli vargisi daumTavrebeli mcdeloba 
SesaZlebelia daisajos, magram aucilebelia, rom dacul 
samarTlebriv sikeTes realuri safrTxe Seeqmnas. kiolc-oti 
analogiurad wyvets sakiTxs eventualuri ganzraxviT Cadenil 
damTavrebuli vargisi mcdelobis dros, sadac dacul 
samarTlebriv sikeTes obieqturad ukve konkretuli safrTxe 
eqmneba. aqedan gamomdinare, kiolc-oti eventualuri ganzraxviT 
ganxorcielebul vargis mcdelobas SesaZleblad miiCnevs, ra 
drosac, dacul samarTlebriv sikeTes obieqturad unda Seeqmnas 
safrTxe. xolo, rac Seexeba eventualuri ganzraxviT Cadenil 
uvargis mcdelobas, igi dauSveblad miaCnia.675 

Tanamedrove germanul sisxlis samarTlis dogmatikaSi 
eventualuri ganzraxviT mcdelobis SeuZleblobis Sesaxeb 
gamoTqmuli Sexedulebebis sawinaaRmdegod mocemulia 
dasabuTebuli kritika. kritikis avtori xazs usvams im sisusteebs, 
romelsac adgili aqvs umciresobis SexedulebebSi. magaliTad, 
baueris argumenti, romlis Tanaxmad, dauSvebelia eventualuri 
ganzraxviT danaSaulis mcdeloba gamomdinare iqedan, rom 
germaniis Zvel sisxlis samarTlis kodeqsis 43-e paragrafSi 
xazgasma gamizvnaze iyo gakeTebuli da, am mxriv, Tanamedrove 
germanul sisxlis samarTlis kodeqsis 22-e paragrafSi araferi ar 
Secvlila, ar aris samarTlebrivad dasabuTebuli da sakmarisi, 
vinaidan cnobilia, rom germaniis moqmed ssk-is 22-e paragrafSi 
kanonmdebelma uari Tqva terminis ,,gamizvna” Setanaze, riTac 
Zveli ssk-is 43-e paragrafisgan gansxvavebiT, ssk-is 22-e paragrafSi 
ganzraxvis orive formiT mcdelobis SesaZlebloba dauSva. 
maSasadame, kanonmdebelma sityva ,,gamizvna” Segnebulad aRar 
Cawera germaniis moqmed ssk-is 22-e paragrafSi. 

lampes argumentebi eventualuri ganzraxviT mcdelobis 
SeuZleblobis Sesaxeb Tanamedrove germanul sisxlis samarTlis 
dogmatikaSi aseve ar aris gaziarebuli. alternatiul 
ganzraxvasTan paralelis gavleba, rasac lampe Tavis dasabuTebis 
dros akeTebda, dogmaturad ar aris swori, radgan alternatiuli 
ganzraxvisas saxezea ori ganzraxva da ori Sedegi, maSin rodesac, 
eventualuri ganzraxviT mcdelobis SemTxvevaSi, mxolod erT 
ganzraxvas aqvs adgili da mxolod misi Sefaseba aris 
aucilebeli.  amasTan, alterantiuli ganzraxvis dros damnaSaves 
ramdenime samarTlebrivi sikeTidan mxolod erTis xelyofa surs, 
xolo sxva Sedegis gamowvevas igi gulgrilad ekideba. aqedan 
daskvna: eventualuri ganzraxviT mcdelobis dasjadobis 
dasabuTebis sakiTxi gamomdinareobs ara ori ganzraxvis Sesaxeb 
gakeTebuli Sefasebidan, aramed sisxlis samarTlis kodeqsis 22-e 
paragrafis Sinaarsidan, xolo ,,in dubio mitius’’-is SefasebisTvis 
adgili aRar rCeba, radgan eventualuri ganzraxvis arsebobis 
Sesaxeb eWvi saerTod ar Cndeba. amitom, lampes SemoTavazebuli 
principis ,,in dubio mitius’’ gadatana eventualuri ganzraxviT 
Cadenil SemTxvevebze, warumatebeli aRmoCnda. aqedan gamomdinare, 

                                                 
675 ix. Kölz-Ott (1974), gv. 101-104. 
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lampes dasabuTeba eventualuri ganzraxviT mcdelobis 
SeuZleblobis Taobaze, ar aris gasaziarebeli. 

aseve ar aris gaziarebuli Stosis Sexeduleba 
eventualuri ganzraxviT danaSaulis mcdelobis SesaZleblobis 
Sesaxeb da aRniSnulia, rom rogorc enobrivi, aseve Teoriuli 
TvalsazrisiT, savsebiT SesaZlebelia eventualuri ganzraxviT 
mcdelobis dasabuTeba. 

varaudi imis Sesaxeb, rom germaniis ssk-is  22-e paragrafSi 
,,zur’’ nawilaki SesaZlebelia mxolod pirdapir ganzraxvaze 
miuTiTebdes,  ar aris gamarTlebuli. vinaidan adamianis qmedeba 
arasodes ar arsebobs motivis da miznis gareSe, amitom germaniis 
ssk-is 22-e paragrafic swored am TvalsazrisiT unda iqnes 
gagebuli. eventualuri ganzraxviT moqmed damnaSaves gaaCnia 
pirveladi mizani. amitom, rodesac damnaSave pirveladi miznis 
ganxorcielebisken midis, igi imavdroulad ssk-is 22-e paragrafiT 
gaTvaliswinebul danaSaulis Semadgenlobas axorcielebs da, 
amasTan, Segnebulad uSvebs danaSaulis SemadgenlobiT 
gaTvaliswinebul Sedegis dadgomis SesaZleblobas. maSasadame, 
nawilaki ,,zur’’ ar gamoricxavs mcdelobis dasjadobis dasabuTebas 
eventualuri ganzraxviT.  

rac Seexeba kolc-otis da Smidhoizeris argumentebs 
eventualuri ganzraxviT mcdelobis SeuZleblobis dasabuTebis 
Sesaxeb, isini kanonmdeblis azrs ewinaaRmdegeba. rogorc 
cnobilia, germaniis moqmedi sisxlis samarTlis kodeqsis 23-e 
paragrafSi kanonmdebelma naTlad gansazRvra uvargisi 
mcdelobis, iseve rogorc vargisi mcdelobis, dasjadobis sakiTxi 
da mcdelobis dasjadobisTvis ar gaiTvaliswina  samarTlebrivi 
sikeTisaTvis konkretuli safrTxis Seqmnis momenti. maSasadame, 
safrTxis niSani, romelzec mecnierebi miuTiTebdnen, 
sakanonmdeblo doneze ar aris ayvanili. aseve ar SeiZleba 
Smidhoizers imaSi daeTanxmo, rom evenualuri ganzraxviT 
Cadenili mcdelobis dros, TiTqos, ,,miznis uRirsobas” ar hqondes 
adgili. saqme imaSia, rom eventualuri ganzraxviT moqmed 
damnaSaves marTlwesrigisadmi gulgrili damokidebuleba kargad 
aqvs gacnobierebuli da igi axorcielebs ,,miznis uRirsobas”, ra 
drosac igi Tavisi miznis miRwevis dros Sedegis dadgomas 
Segnebulad uSvebs. amasTan, xazi unda gaesvas imas, rom ,,Tanmdevi 
uRirsoba” damnaSavis miznis ganuyofelia da masTan aris 
dakavSirebuli.676  

rogorc ukve aRiniSna, gabatonebuli dogmatika da 
sasamarTlo praqtika677 erTsulovania evetualuri ganzraxviT 
mcdelobis SesaZleblobis dasabuTebisa da dasjadobis sakiTxSi. 
isini aRiareben, rom, Tuki damTavrebuli deliqtis 
dasjadobisaTvis sakmarisia eventualuri ganzraxva, amave 

                                                 
676 ix. Pahlke (1993), gv. 31-35. 
677 germaniis uzenaesi sasamarTlo SesaZleblad miiCnevs eventualuri 
ganzraxviT danaSaulis waqezebas, rac TavisTavad miuTiTebs imaze, rom 
savsebiT SesaZlebelia aseve danaSaulis mcdelobis dros eventualuri 
ganzraxviT waqezebis dasabuTeba. ix. BGHSt 50, gv. 1. 
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danaSaulis mcdelobis SemTxvevaSi aseve sakmarisia eventualuri 
ganzraxva. vinaidan es pozicia saukuneze metia, rac gabatonebul 
Sexedulebad iTvleba, amitom mis warmomadgenelTa umravlesoba 
TavianT Sexedulebas arafriT ar asabuTeben. sapirispiro 
Sexedulebebs isini mxolod sqolioebSi miuTiTeben. cnobilia, 
rom jer kidev raixis sasamarTlo idga im poziciaze, rom 
ganzraxvis gamovlenis aranairi forma ar gamoricxavs mcdelobis 
SesaZleblobas. germanul sisxlis samarTlis mecnierebaSi 
dauSveblad miaCniaT, rom ganzraxvis safuZvelze moxdes 
damTavrebuli danaSaulisa da danaSaulis mcdelobis gamijvna, 
rac kidev ufro amyarebs azrs eventualuri ganzraxviT 
mcdelobis SesaZleblobis Sesaxeb.678 

garda amisa, mecnierebi miuTiTebdnen imaze, rom, Tu 
sisxlis samarTlis kodeqsis kerZo nawilis dispozicia subieqtur 
Semadgenlobas aRwers iseTi sityvebiT, rogoric aris magaliTad, 
,,gamizvna’’ (germaniis ssk-is 258-e paragrafis 1-eli abzaci), an kidev 
,,darwmuneba’’ (germaniis ssk-is 164-e paragrafis 1-eli abzaci) anda 
sxva msgavsi sityvebiT, maSin eventualuri ganzraxvis Sesabamisoba 
qmedebis SemadgenlobasTan SeuZlebeli iqneba. swored es aris 
mxedvelobaSi misaRebi mcdelobis subieqtur SemadgenlobaSi.679  

am Sexedulebas sxva mecnierebic iziareben da aRniSnaven, 
rom eventualuri ganzraxva ar aris sakmarisi iseTi danaSaulebis 
dros, romlebic moWarbebuli Sinagani tendenciiT (überschießender 
Innertendenz) gamoirCevian (germaniis ssk-is 164-e, 236-e, 259-e, 267-e 
paragrafebi) da maTi damTavreba adreul etapzea gadatanili. 
Tumca iqve miuTiTeben imasac, rom, sakiTxis amgvari Sefaseba 
kanonmdeblis nebasTan mova winaaRmdegobaSi, radgan cnobilia, 
rom kanonmdebelma mizniT determinirebuli danaSaulebis 
dasjadobisTvis eventualuri ganzraxva sakmarisad miiCnia. 
magaliTad, a. gonebadakargul b.-s safule amoacala. man 
dazustebiT ar icoda dazaralebuli mkvdari iyo (germaniis ssk-is 
246-e paragrafi iTvaliswinebs miTvisebas), Tu mxolod  ugono 
mdgomareobaSi imyofeboda (germaniis ssk-is 242-e paragrafi 
iTvaliswinebs qurdobas). Tuki safulis dauflebis momentSi 
dazaralebuli mxolod ugono mdgomareobaSi imyofeba, maSin 
damnaSave qurdobisaTvis daisjeba, miuxedavad imisa, rom 
dauflebis dros a. mxolod eventualuri ganzraxviT moqmedebda. 
rac moWarbebul Sinagan tendencias (überschießender Innertendenz) 
Seexeba, igi ar SeiZleba ganzraxvaze iqnes gadatanili.680 

dasaxelebuli argumenti eventualuri ganzraxviT 
mcdelobis dasjadobisaTvis aRmocenebulia sakanonmdeblo 
teqstidan. mcdelobas gamizvniTi xasiaTi rom hqondes, maSin 
kanonmdebels martivad unda eTqva: is, vinc danaSaulis Sesaxeb 
Tavisi warmodgeniT qmedebis Semadgenlobis ganxorcielebas 
gamizvniT daiwyebs, magram, radgan man es ar gaakeTa, miuTiTebs 

                                                 
678 ix. Pahlke (1993), gv. 22-23. 
679 ix. Baumann, Weber, Mitsch, AT (2003), gv. 603. 
680 ix. Roxin, AT (2003), gv. 354. 
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imaze, rom danaSaulis mcdeloba damTavrebuli danaSaulisagan 
ara qmedebis subieqturi SemadgenlobiT, aramed mxolod qmedebis 
obieqturi SemadgenlobiT gansxvavdeba.681 

germanul sisxlis samarTlis dogmatikaSi eventualuri 
ganzraxviT mcdelobis SesaZleblobis dasabuTebisTvis 
mizanSewonilia xazi gaesvas im faqts, rom danaSaulis mcdelobis 
sferodan eventualuri ganzraxvis gamoricxva, dasjadobis 
TvalsazrisiT, warmoSobda garkveul xarvezs, romelic 
kanonmdebels sisxlis samarTlis kodeqsSi specialuri safrTxis 
Semqmneli normebis Setanis safuZvelze unda Seevso. xolo aseTi 
safrTxis Semqmneli deliqtebisTvis sasjelis muqara, ra Tqma 
unda, mcdelobisaTvis gaTvaliswinebul sasjelze msubuqi unda 
yofiliyo da, amavdroulad, igi gaufrTxileblobiT 
danaSaulisaTvis gaTvaliswinebul sasjelze mkacri ar unda 
yofiliyo.682  

kriminal-politikuri TvalsazrisiTac, eventualuri 
ganzraxvis SemTxvevaSi mcdelobis dausjeloba gaugebar 
Sedegebamde midis. magaliTad, gaupatiurebisas damnaSave 
winaaRmdegobis daZlevis mizniT msxverpls Zlier mouWers yelSi 
xels da misTvis sulerTia ra Sedegi mohyveba mis qmedebas, 
msxverplis janmrTelobis dazianeba, Tu sikvdili. Seusabamoba 
iqneba, Tu ki am SemTxvevaSi mkvlelobis mcdeloba miuReblad 
CaiTvleba imis gamo, rom mkvleloba gamiznuli ar iyo. imis gamo, 
rom damnaSave Segnebulad uSvebs Sedegis dadgomas, aris sakmarisi 
safuZveli imisTvis, rom qmedeba danaSaulis mcdelobad Sefasdes. 
swored aseT Sefasebebs aqvs adgili sasamarTlo praqtikaSi. 
magaliTad, federalurma sasamarTlom damnaSavis mier 
dazaralebulisTvis safeTqelSi srolis faqti, rodesac damnaSave 
dazaralebulis mokvlis mizniT ki ar moqmedebda, aramed misi 
dasja undoda da, amavdroulad, Segnebulad uSvebda sikvdilis 
dadgomas, eventualuri ganzraxviT mkvlelobis mcdelobad 
Seafasa.683 

 

§3. Sejameba 

 
danaSaulis mcdelobis subieqturi Semadgenlobis 

daxasiaTebam aCvena, rom ganzraxva aris is subieqturi niSani, 
romelic mcdelobis dasjadobis subieqtur safuZvels qmnis. 
mcdelobis subieqturi Semadgenlobis Sesaxeb pirdapir aris 
miTiTebuli saqarTvelos sisxlis samarTlis kodeqsis me-19 
muxliT gaTvaliswinebul danaSaulis mcdelobis cnebaSi, xolo 
Tavad ganzraxvis saxeebi da maTi Sinaarsi gadmocemulia 
saqarTvelos sisxlis samarTlis kodeqsis me-9 muxlSi. maSasadame, 
ssk-is me-19 muxlSi dasaxelebuli ganzraxva Sinaarsobrivad ssk-is 

                                                 
681 ix. Roxin, AT (2003), gv. 354-355. 
682 ix. Streng, JZ (1990), gv. 220. 
683 ix.: Roxin, AT (2003), gv. 355; BGHSt 33, gv. 295. 
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me-9 muxlSi Camoyalibebuli ganzraxvis identuria, e. i. mcdelobis 
dros arsebuli ganzraxva moicavs inteleqtualur da nebelobiT 
elementebs da maTi arseboba aucilebelia mcdelobis 
dasabuTebisaTvis. amasTan, pozicia, romelic mcdelobis cnebaSi 
frazas: ,,Tumca uSualod mimarTuli iyo danaSaulis Casadenad” 
subieqturi Semadgenlobis dasasabuTeblad iSveliebs, ar aris 
gasaziarebeli, radgan dasaxelebuli fraza ara subieqtur, aramed 
obieqtur Semadgenlobas gansazRvravs. 

rac Seexeba germanul sisxlis samarTalSi mcdelobis 
subieqtur Semadgenlobas, igi germaniis sisxlis samarTlis 
kodeqsis 22-e paragrafSi mxolod inteleqtualur elementze 
daiyvaneba. aRniSnul paragrafSi kanonmdebeli miuTiTebs ara 
ganzraxvaze, aramed damnaSavis ,,warmodgenaze”. rogorc ukve 
gamovlinda, zogierTi mecnieri ganzraxvasa da ,,warmodgenas” 
erTmaneTTan aigivebs, zogierTs ki miaCnia, rom aucilebelia am 
ori subieqturi komponentis erTmaneTisagan gamijvna, raTa Tavidan 
iqnes acilebuli faqtobriv garemoebebSi daSvebuli Secdomis 
safuZvelze aRmocenebuli uvargisi mcdelobis dausjelobis 
momenti. saqme imaSia, rom germaniis ssk-is me-16 paragrafi, 
romelic faqtobriv garemoebebSi daSvebuli Secdomis gamo, 
ganzraxvas gamoricxavs, TavisTavad, uvargisi mcdelobis 
subieqtur Semadgenlobasac gamoricxavs. aqedan gamomdinare, 
zogierT germanel mecniers miaCnia, rom danaSaulis mcdelobis 
subieqtur SemadgenlobaSi ganzraxvis aRiareba eWvqveS daayenebs 
mcdelobis subieqturi Semadgenlobis arsebobas. aseT msjelobas 
garkveuli istoriuli safuZveli gaaCnia. rogorc ukve zemoT 
aRiniSna, 1962 wlis germaniis sisxlis samarTlis kodeqsis 
proeqtSi mcdelobis subieqturi Semadgenloba ganzraxvaSi iyo 
gamoxatuli, magram kanonmdebelma ar gaiziara kanonis proeqtSi 
Camoyalibebuli mcdelobis Sinaarsi da sabolood, ,,ganzraxvis” 
nacvlad damnaSavis ,,warmodgenaze” daafuZna mcdelobis 
subieqturi Semadgenloba. 

qarTul sisxlis samarTalSi msgavsi problema ar dgas, 
radgan germaniis sisxlis samarTlis kodeqsis me-16 paragrafisagan 
gansxvavebiT qarTuli sisxlis samarTlis kanonmdebloba 
faqtobriv garemoebebSi daSvebuli Secdomis dros ganzraxvis 
gamoricxvaze pirdapir ar miuTiTebs.  

germanul sisxlis samarTalSi gansxvavebuli azris 
miuxedavad, aRiarebulia, rom danaSaulis mcdelobis subieqturi 
Semadgenloba Seesabameba damTavrebuli danaSaulis subieqtur 
Semadgenlobas da maT Soris gansxvaveba mxolod obieqtur 
sferoSi arsebobs. es sakiTxi analogiurad aris gagebuli qarTul 
sisxlis samarTalSi. 

danaSaulis mcdelobis subieqturi elementi 
orientirebuli unda iyos obieqturi Semadgenlobis yvela niSanze.  

amasTan, danaSaulis mcdelobas ara aqvs adgili maSin, Tu 
danaSaulis Cadenis momentSi damnaSavis ganzraxvis arseboba ar 
dasturdeba. aseve, maSinac, rodesac damnaSaves sabolood ar 
gadauwyvetia danaSaulis Cadena, anda rodesac damnaSaves 
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danaSaulis miyvana mxolod mcdelobis stadiamde unda (agent-
provokatoris SemTxveva). 

germanuli sisxlis samarTlis dogmatika da sasamarTlo 
praqtika, gansxvavebiT qarTuli sisxlis samarTlis 
dogmatikisagan, erTsulovania evetualuri ganzraxviT mcdelobis 
SesaZleblobis dasabuTebisa da dasjadobis sakiTxSi. germanuli 
sisxlis samarTlis mecnierebi, rogorc ukve aRiniSna, am sakiTxis 
dasabuTebisas gadamwyvet mniSvnelobas aniWeben imas, rom Tuki 
damTavrebuli deliqtis dasjadobisaTvis sakmarisia eventualuri 
ganzraxva, amave danaSaulis mcdelobis SemTxvevaSi aseve 
sakmarisia eventualuri ganzraxva. aseTi msjeloba misaRebia, 
Tumca saWiroebs koreqtirebas. qarTuli sisxlis samarTlis 
kodeqsis mixedviT, eventualuri ganzraxviT mcdeloba 
SeuZlebelia zogierT iseT deliqtebSi, romelTa 
damTavrebisaTvis sakmarisia mxolod eventualuri ganzraxva, 
aseTebia, magaliTad, saqarTvelos sisxlis samarTlis kodeqsis 
113-e da 114-e muxlebi. aseve, gasaziarebelia germanul sisxlis 
samarTlis dogmatikaSi aRiarebuli Sexeduleba, romlis mixedviT, 
eventualuri ganzraxviT danaSaulis mcdelobis SesaZlebloba 
gamoiricxeba iseT delitebSi, romlebic ,,moWarbebuli Sinagani 
tendenciiT gamoirCeva” da sisxlis samarTlis kodeqsis kerZo 
nawilSi aRwerilia iseTi sityvebiT, rogoric aris magaliTad: 
,,gamizvna’’, ,,darwmuneba’’ da sxv. 

yovelive zemoaRniSnulidan gamomdinare, eventualuri 
ganzraxviT mcdelobis SesaZleblobaze uaris Tqma, SesaZlebelia, 
ara nebismier SemTxvevaSi, aramed zogierT gamonaklis SemTxvevaSi. 
 
 
 

Tavi IV. danaSaulis mcdelobis obieqturi daxasiaTeba 
da momzadebisa da mcdelobis gamijvnis sakiTxi 

qarTuli da germanuli sisxlis samarTlis mixedviT 
 
danaSaulis mcdelobis subieqturi daxasiaTebis Semdeg, 

mniSvnelovania aseve mcdelobis obieqturi daxasiaTeba, romelic 
gulisxmobs mcdelobis materialur-samarTlebrivi safuZvlis 
dadgenas, mcdelobis obieqturi Semadgenlobis niSnebis 
gansazRvras da masTan dakavSirebul sxva problematuri 
sakiTxebis analizs. amasTan, dasaxelebuli Tavi eZRvneba iseT 
mniSvnelovan sakiTxs, rogoric aris danaSaulis mcdelobis 
gamijvna, erTi mxriv, momzadebisagan xolo, meore mxriv, 
damTavrebuli danaSaulisagan.  
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§1. danaSaulis mcdelobis obieqturi daxasiaTeba qarTuli 
sisxlis samarTlis mixedviT  

1. 1. mcdelobis materialur-samarTlebrivi safuZveli 

mcdelobis irgvliv aRmocenebuli Teoriebis ganxilvisas 
ukve aRiniSna, rom qarTul sisxlis samarTalSi gabatonebuli iyo 
mcdelobis ,,obieqturi Teoria”, romelic danaSaulis mcdelobis 
dasjadobis safuZvels daculi samarTlebrivi sikeTisaTvis 
uSualo safrTxis SeqmnaSi xedavda, riTac igi mcdelobas 
ganasxvavebda, erTi mxriv, danaSaulis momzadebisagan, sadac 
safrTxe uSualo, konkretul xasiaTs ki ar atarebs, aramed igi 
ufro abstraqtuli saxiT vlindeba, da meore mxriv, damTavrebuli 
danaSaulisagan, sadac safrTxe ukve realizebulia.684 

safrTxe realuri SesaZleblobis kategoriasTan aris 
dakavSirebuli.685 filosofiaSi aRiarebulia, rom zogadad 
,,SesaZlebloba gamoxatavs imas, rac SeiZleba moxdes, magram 
SeiZleba ar moxdes... mas gamoricxavs gardauvaloba. Tu movlena 
gardauvalia, maSin SesaZleblobaze bWoba uazrobaa... SesaZlebeli 
moTavsebulia SeuZlebelsa da gardauvals Soris... igi usaTuod 
Seicavs alternativas - ,,an-an’’, rac niSnavs: SeiZleba moxdes, 
magram aseve SeiZleba ar moxdes.’’686 SesaZlebloba jer kidev ar 
aris sinamdvile, amitom maTi erTmaneTTan gaigiveba ar SeiZleba.687 
realizebuli SesaZlebloba ukve sinamdvilea. ganasxvaveben 
SesaZleblobis or saxes, formalur da realur SesaZleblobas. 
formaluri SesaZlebloba damokidebulia logikis kanonebze da 
ara realobaze. maSasadame, formaluri SesaZlebloba logikuria. 
realur SesaZleblobas gaaCnia movlenebis kanonzomierad 
ganviTarebis unari. realur SesaZleblobaSi ganasxvaveben 
abstraqtul da konkretul SesaZleblobas. mxolod am 
ukanasknels aqvs sinamdviled gadaqcevis unari. abstraqtuli 
SesaZleblobis dros jer kidev ar arsebobs saTanado pirobebi, 
romlebic SesaZleblobas sinamdviled gadaaqcevs, xolo 
pirobebis momzadebis Semdeg, SesaZlebloba konkretul saxes 
SeiZens.688   

maSasadame, konkretul SesaZleblobas sinamdviled 
ganviTarebisa da sinamdviled gadaqcevis tendencia axasiaTebs. 
aqedan gamomdinare, ,,obieqturi Teoria” formaluri 
SesaZleblobis safuZvelze gagebul safrTxes uyuradRebod 
tovebs.689 

mocemuli msjeloba badebs SekiTxvas imasTan dakavSirebiT, 
rom filosofiaSi aRiarebuli debuleba SesaZleblobis Sesaxeb, 
ramdenad sakmarisia sisxlis samarTlis dogamtikaSi danaSaulis 
mcdelobis materialuri niSnis agebisaTvis. sakiTxis ase dayeneba 

                                                 
684 ix. wereTeli (1961), gv. 102. 
685 ix. Todua, Jurnali ,,marTlmsajuleba da kanoni‘‘ #2-3 (2007), gv. 153. 
686 erqomaiSvili, filosofia, gv. 102. 
687 ix. Todua, Jurnali ,,marTlmsajuleba da kanoni‘‘ #2-3 (2007), gv. 153. 
688 ix. erqomaiSvili, filosofia, gv. 103-104. 
689 ix. wereTeli (1961), gv. 110-111. 
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gamomdinareobs Semdegi Temebidan: pirveli, SesaZlebelia Tu ara 
dasjadi uvargisi mcdelobis dros realuri da uSualo safrTxis 
gamonaxva (am sakiTxze saubari iqneba uvargisi mcdelobis 
nawilSi) da meore, Tu konkretuli safrTxe miiCneva danaSaulis 
mcdelobis dasjadobis gadamwyvet niSnad, maSin, ra unda daedos 
safuZvlad mcdelobis iseT SemTxvevas, rodesac daculi 
samarTlebrivi sikeTe ukve xelyofilia, anu (in dubio pro reo-s 
SemTxveva) SesaZlebloba ukve sinamdviled aris gadaqceuli da 
miuxedavad amisa, qmedeba mainc danaSaulis mcdelobad fasdeba. 

aqedan gamomdinare, mizanSewonilia imis mtkiceba, rom 
konkretuli safrTxe danaSaulis mcdelobis erT-erTi da ara 
erTaderTi niSania, amitom konkretuli safrTxis cneba zogjer ar 
aris sakmarisi mcdelobis dasasabuTeblad. 

danaSaulis mcdelobisa da damTavrebuli danaSaulis 
materialuri safuZveli erTmaneTs emTxveva, sadac qmedebis 
socialuri saSiSroeba, rogorc danaSaulis erT-erTi niSani, 
warmoadgens misi kriminalizaciis safuZvels.690 socialuri 
saSiSroeba danaSaulis Tvisebaa, romelic gamoixateba 
samarTlebrivi sikeTis dazianebaSi, an aseTi dazianebis 
muqaraSi.691 

aqedan gamomdinare, SeiZleba iTqvas, rom danaSaulis 
mcdelobis dros samarTlebrivi sikeTis dazianebis muqara, 
romelic ayalibebs socialuri saSiSroebis cnebas, warmoadgens 
danaSaulis mcdelobis materialur safuZvels.  

maSasadame, danaSaulis mcdeloba mxolod konkretul 
safrTxeze ver daiyvaneba. yovelive es ki mcdelobas ukargavs 
bunebriv xasiaTs da misi dasabuTebisaTvis zogjer SeuZlebelia 
imis dadgena, hqonda Tu ara safrTxes sinamdviled gadaqcevis 
unari. amitom, aseT SemTxvevaSi, sakiTxi wydeba 
zogadsamarTlebrivi principebisa da sisxlis samarTlis 
politikis moTxovnebis gaTvaliswinebiT.  

1. 2. qmedebis obieqturi Semadgenloba, rogorc mcdelobis 
umarTlobis obieqturi niSani  

danaSaulis obieqturi Semadgenlobis erT-erT ZiriTad 
elements qmedeba warmoadgens, romelic moqmedebasTan erTad, 
danaSaulebriv umoqmedobasac moicavs.692 

sisxlis samarTlis mecnierebaSi qmedebis Sesaxeb 
sxvadasxva Teoria ganviTarda, Tumca Tanamedrove sisxlis 
samarTlis dogmatikaSi gabatonebuli pozicia qmedebis 
,,socialur Teorias” ukavia. aRniSnuli Teoria moqmedebis 
socialur arss aniWebs upiratesobas, romelic gamoixateba 
adamianis batonobis qveS moqceul an moqcevad socialurad 
mniSvnelovan qcevaSi.693 

                                                 
690 ix. turava (2013), gv. 17. 
691 ix. naWyebia (2002), gv. 163-164. 
692 ix.: wereTeli, tyeSeliaZe (1969), gv. 169; wereTeli (1966), gv. 12. 
693 ix. turava (2013), gv. 88. 
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qcevaSi ori mxarea – subieqturi da obieqturi. subieqturi 
mxare gulisxmobs adamianis qcevaSi gansazRvrul miznebsa da 
motivebs. qcevis obieqturi mxare niSnavs adamianis zemoqmedebas 
obieqtur garesamyaroze nebisyofis garegani gamovlinebiT, 
romelsac adgili aqvs rogorc moqmedebaSi, aseve umoqmedobaSi. 
amdenad, qmedeba obieqturi da subieqturi momentebis erTianobas 
warmoadgens.694 

qcevas, romelsac nebeloba ar axasiaTebs 
sisxlissamarTlebrivad irelevanturia. magaliTad, refleqsuri 
moZraoba, sisxlissamarTlebrivi interesis sagans ar warmoadgens, 
radgan am dros nebeloba srulebiT gamoricxulia. analogiur 
viTarebas aqvs adgili agreTve dauZleveli Zalis dros (vis 
absoluta),695 magaliTad, deda Caketes yaCaRebma sardafSi, ris gamoc, 
mas ar hqonda SesaZlebloba, daxmareboda gansacdelSi myof 
sakuTar Cvils. am viTarebisgan gansxvavdeba iseTi SemTxveva, 
rodesac, magaliTad, Caketil oTaxSi SeiaraRebuli a. mokvliT 
emuqreba b. Tu es ukanaskneli sawamlavs ar Seuyvans venaSi d.-s. b.-
e iZulebulia sakuTari sicocxlis gadarCenis mizniT, 
daemorCilos a.-s kategoriul moTxovnas da Suyvans sawamlavs 
venaSi d.-s, magram  d.-e, Zlieri organizmis wyalobiT, gadarCeba. 
miuxedavad imisa, rom am magaliTSi adgili aqvs ganzrax 
mkvlelobis mcdelobis umarTlobas, d.-s pasuxismgebloba ar 
daekisreba bralis ar arsebobis gamo (vis compulsiva), radgan igi 
imyofeba iZulebiTi ukiduresi aucileblobis mdgomareobaSi.696 

qmedeba farTo cnebaa da mas adgili aqvs rogorc 
danaSaulis momzadebisa da danaSaulis mcdelobis stadiaze, aseve 
damTavrebuli danaSaulis etapze. amitom mcdelobis dasadgenad 
mxedvelobaSia misaRebi iseTi qmedeba, romelic danaSaulis 
Semadgenlobis ganxorcielebas warmoadgens. swored amitom, 
kanonmdebelma saqarTvelos sisxlis samarTlis kodeqsis me-19 
muxlSi danaSaulis mcdelobis obieqtur winapirobad qmedebis 
ganxorcielebis  uSualo dawyeba miiCnia.697 

mcdelobis aTvlis wertilad SeiZleba aRebul iqnes 
sisxlis samarTlis kodeqsis kerZo nawiliT gaTvaliswinebuli 
konkretuli danaSaulis Semadgenlobis ganxorcielebis dawyebis 
momenti, romelic uaxlovdeba danaSaulebriv Sedegs, zogjer 
kidec aRwevs mas (in dubio pro reo-s SemTxveva). aseTi qmedeba, Tavis 
mxriv, upirispirdeba iseT saqmianobas, romelic misgan droSi da 
sivrceSia daSorebuli da danaSaulis Casadenad mxolod pirobebs 
qmnis (,,Sereuli Teoria”). magaliTad, saqarTvelos ssk-is 177-e 
muxli iTvaliswinebs qurdobis Semadgenlobas, romelic 
Semdegnairad aris Camoyalibebuli: ,,qurdoba e. i. sxvisi moZravi 
nivTis faruli daufleba marTlsawinaaRmdego misakuTrebis 
mizniT’’. aRniSnuli Semadgenloba, iseve rogor yvela sxva 

                                                 
694 ix. wereTeli, tyeSeliaZe (1969), gv. 168. 
695 ix. wereTeli, tyeSeliaZe (1969), gv. 173. 
696 ix. turava (2011), gv. 164 
697 ix. turava (2013), gv. 309. 
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Semadgenlobebi, sisxlis samarTlis kodeqsSi damTavrebuli 
danaSaulis saxiT aris mocemuli. maSasadame, Tu sisxlis 
samarTlis kodeqsis kerZo nawiliT gaTvaliswinebuli qmedebis 
obieqturi Semadgenloba srulad ar aris ganxorcielebuli, maSin 
damTavrebuli danaSaulis arseboba gamoricxulia. 

amitom, danaSaulis qurdobis mcdelobis dadgenisaTvis 
zogjer aucilebelia ,,ramdenime aqtis” gamokveTa, romelsac  
adgili aqvs garkveuli momentidan nivTis faqtobriv dauflebamde, 
nivTis faqtobrivad dauflebis momentSi da nivTis faqtobrivad 
dauflebis Semdeg, garkveul momentamde. Tu damnaSavem gadawyvita 
sxvisi binidan Zvirfaseulobis waReba, man amisaTvis jer binaSi 
unda SeaRwios, daeuflos Zvirfaseulobas da amis Semdgom, 
gavides binidan. amitom qmedeba, binaSi SeRwevis momentidan nivTis 
saboloo dauflebisa da binidan gasvlis momentamde, qurdobis 
mcdelobad ganixileba. binaSi SeRwevis momenti SeiZleba 
gamoixatos  iseT qmedebebSi, rogoric aris saxlis kedelze kibis 
midgma, fanjaraze minis Camtvreva (kibis midgmis da minis 
Camtvrevis momenti im SemTxvevaSi ganixileba qurdobis 
mcdelobad, Tu damnaSave kibis midgmisTanave an minis 
CamtvrevisTanave apirebs saxlSi Sesvlas), oTaxSi Sesvla da 
amorCeul saganTan misvla. am qmedebis meore momenti gamoixateba 
nivTis uSualo dauflebaSi, xolo mesame momenti binidan 
gasvlaSi. amdenad, ,,Tu binaSi, sadgomSi an sacavSi SeRwevisas 
moxda nivTis faqtobrivi daufleba, magram piri ar gascdenia 
binis, sadgomis an sacavis farglebs, aris qurdobis mcdeloba, 
xolo Tu piri gascda binis, sadgomis an sacavis farglebs – aris 
damTavrebuli danaSauli. magaliTad, pirma SeaRwia binaSi 
(sadgomSi an sacavSi), aiRo nivTi da binaSi (sadgomSi an sacavSi) 
daakaves – aris mcdeloba, an pirma SeaRwia binaSi (sadgomSi an 
sacavSi), aiRo nivTi da daakaves binis (sadgomis an sacavis) 
farglebs gareT (Tundac kibeze) – aris damTavrebuli danaSauli. 
qurdobis sxva SemTxvevaSi, mcdelobisa da damTavrebuli 
danaSaulis gansazRvra xdeba nivTis dauflebis momentiT, misi 
adgilsamyofelis faqtobrivi mocilebis mixedviT. magaliTad, 
pirma xelCanTidan (jibidan an sxva) amoiRo nivTi da daakaves 
(Tundac maSinve) – aris damTavrebuli danaSauli, an pirma 
xelCanTaSi Cayo xeli nivTis amosaRebad da daakaves sanam nivTs 
amoiRebda – aris qurdobis mcdeloba.’’698 

mocemuli msjeloba ar gulisxmobs imas, rom qurdobis 
dros qmedebis mcdelobad SefasebisaTvis mainc da mainc sami 
momentia aucilebeli, aramed aris iseTi SemTxvevebi, rodesac 
qurdobis mcdelobisaTvis erTi an ori momentic sakmarisia. 

maSasadame, qmedebis danaSaulis mcdelobad SefasebisaTvis 
gadamwyveti mniSvneloba eniWeba pirveli da bolo aqtis dadgenas, 
raTa mcdeloba gaimijnos, erTi mxriv, danaSaulis momzadebisagan, 
xolo, meore mxriv, damTavrebuli danaSaulisagan. 

                                                 
698 uzenaesi sasamarTlo saxelmZRvanelo winadadebebi da rekomendaciebi (2007), 
gv. 15. 
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qmedebis mcdelobad Sefaseba zogjer damokidebuli ar 
aris sisxlis samarTlis kerZo nawilSi aRweril danaSaulis 
Semadgenlobis Taviseburebebze. magaliTad, aris e. w. actio libera in 
causa-s iseTi SemTxveva, sadac damnaSave pasuxismgeblobisgan 
daRwevis mizniT, Tavs Seuracxad mdgomareobaSi Caiyenebs, 
imisaTvis, raTa Semdgom danaSaulebrivi Canafiqri ganaxorcielos, 
magram danaSauls ver asrulebs. magaliTad, a. Segnebulad didi 
raodenobiT iRebs alkoholur sasmels imisaTvis, raTa Semdgom 
man simTvraleSi moklas b.-e. qarTuli sisxlis samarTlis 
literaturaSi gamoTqmulia Sexeduleba, romlis Tanaxmad, e. w. 
actio libera in causa-s SemTxvevaSi, ,,bralunarianobis winare etapze 
gadatanis Teoriis’’ mixedviT, piri unda daisajos, rogorc 
Seracxadi piri. am SemTxvevaSi, pasuxismgeblobis dasabuTeba 
emyareba faqts, romlis mixedviT, pirma TviTon Caiyena Tavi 
,,defeqtur’’ mdgomareobaSi. amitom sisxlis samarTlis 
literaturaSi ganviTarebuli Sexedulebis Tanaxmad, actio praeceden-
i mcdelobis stadias warmoadgens.699  

sakiTxis amgvari Sefaseba, sadavoa, radgan mocemul 
SemTxvevaSi, qmedebis Semadgenlobis ganxorcielebis dawyebas ar 
aqvs adgili. aq ufro momzadebis niSnebi ikveTeba, vidre 
mcdelobis. magaliTad, a.-m saxlSi didi raodenobiT miiRo 
alkoholi, raTa Semdgom moklas Tavisi mezobeli b.-e, romelic 
misgan erTi kilometris moSorebiT cxovrobs. im SemTxvevaSi, Tu 
a.-s mier sakuTar saxlSi alkoholis miReba mkvlelobis 
mcdelobad Sefasdeba, maSin b.-s aucileblad unda mieces 
aucilebeli mogeriebis ufleba, rac, ra Tqma unda, Zalzed 
gaafarToebs aucilebeli mogeriebis farglebs. e. w. actio libera in 
causa-s SemTxvevebi detalurad aris ganxiluli me-5 TavSi. 

1. 3. dasjadoba, rogorc mcdelobis obieqturi niSani  

danaSaulis specifikur niSans misi dasjadoba warmoadgens, 
radgan yovel Semadgenlobas Tan axlavs sanqcia. maSasadame, ar 
arsebobs danaSaulis Semadgenloba dasjadobis gareSe. 
SesaZlebelia, rom sasjeli praqtikaSi saerTod ar iyos 
gamoyenebuli, Tu arsebobs sasjelisagan gaTavisuflebis 
samarTlebrivi safuZveli, Tumca amiT danaSauls dasjadobis 
niSani ar ispoba. vidre qmedeba socialurad saSiS xasiaTs 
atarebs, misi dasjadoba gamoricxuli ar aris.700 danaSaulis 
mcdeloba danaSaulis gamovlenis formas warmoadgens, amitom 
dasjadoba aseve mcdelobis obieqtur niSnad miiCneva.  

saqarTvelos moqmedi sisxlis samarTlis kanonmdeblobis 
me-19 muxlis me-2 nawili iTvaliswinebs mcdelobisaTvis 
pasuxismgeblobis dawesebis zogad aspeqtebs, romlis Tanaxmad, 
,,sisxlissamarTlebrivi pasuxismgebloba mcdelobisaTvis 
ganisazRvreba am kodeqsis Sesabamisi muxliT, romliTac 
gaTvaliswinebulia pasuxismgebloba damTavrebuli 

                                                 
699 ix. turava (2013), gv. 219. 
700 ix. naWyebia (2002), gv. 162-164. 
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danaSaulisaTvis, am muxlze miTiTebiT’’. am normis teqstis 
Tanaxmad, danaSaulis mcdeloba sisxlis samarTlis kodeqsis 
kerZo nawilSi TavisTavad gaTvaliswinebuli ar aris da misi 
dasjadoba uSualod ar gamomdinareobs kerZo nawilis 
muxlebidan. 

saqarTvelos ssk-is me-19 muxlis me-2 nawilis garda, 
sisxlis samarTlis kanonmdeblobaSi mocemulia mcdelobis 
dasjadobis maregulirebeli sxva normebic. magaliTad, ssk-is me-7 
muxlis me-2 nawilSi miTiTebulia qmedebis mcire mniSvnelobaze, 
romelic danaSaulis arsebobis SesaZleblobas gamoricxavs. 
magaliTad, a. ganizraxa 10 laris Rirebulebis ori kolofi 
sigaretis moparva. am mizniT igi maRaziaSi Sevida, aiRo sigareti 
da salaros gverdis avliT, Seecada maRaziidan gasvlas, magram 
dacvis TanamSromelma a. maRaziis gasasvlelSi daakava. am 
magaliTidan kargad Cans, rom adgili aqvs qurdobis 
Semadgenlobis ganxorcielebis dawyebis moments (mcdelobas), 
magram nivTis mcire mniSvneloba mcdelobis umarTlobis 
dasjadobas aclis safuZvels701. im SemTxvevaSi, Tu a. sawyobSi 
Seipareba da sawyobis dacva maSinve daakavebs damnaSaves, Zneli 
saTqmelia, pirovnebas 10 laris Rirebulebis nivTis daufleba 
undoda, Tu 100 laris. amitom praqtikaSi sakiTxis sworad 
gadawyvetis dros didi mniSvneloba eniWeba ganzraxvis dadgenas, 
raTa gairkves, qmedebis Semadgenloba ssk-is me-7 muxlis me-2 
nawilis safuZvelze gamoiricxos, Tu qurdobis mcdelobad  (ssk-
is me-19, 177-e muxli) Sefasdes. aqedan gamomdinare, sisxlis 
samarTlis literaturaSi aRniSnulia, rom mcdelobis dasjadobis 
problemis gadasawyvetad sasamarTlo praqtika yuradRebas unda 
aqcevdes safrTxis odenobas, obieqtis Rirebulebas da 
mosalodneli zianis moculobas702. 

saqarTvelos sisxlis samarTlis kodeqsis 56-e muxli 
gansazRvravs danaSaulis mcdelobisaTvis sasjelis daniSvnis 
sakiTxebs. 

saqarTvelos 1960 wlis sisxlis samarTlis kodeqsis 
Sesabamisi norma mcdelobis dasjadobis gansxvavebul wesebs 
adgenda, kerZod, igi ar iTvaliswinebda sasjelis savaldebulo 
Semcirebas danaSaulis mcdelobisaTvis, Tumca es wesi 2000 wlis 
sisxlis samarTlis kanonmdeblobiT Seicvala da sisxlis 
samarTlis axalma kodeqsma danaSaulis mcdelobisaTvis sasjelis 
savaldebulo Semcirebis principi SemoiRo. es imas niSnavs, rom 
danaSaulis mcdelobisaTvis sasjelis vada an zoma ar unda 
yofiliyo damTavrebuli danaSaulisaTvis sisxlis samarTlis 
kerZo nawilis Sesabamisi muxliT an muxlis nawiliT 
gaTvaliswinebuli yvelaze mkacri saxis sasjelis maqsimaluri 
vadis an zomis sam meoTxedze meti.703 magaliTad, ssk-is 117-e 
muxlis 1-li nawilis sanqcia iTvaliswinebs Tavisuflebis 

                                                 
701 qarTul sisxlis samarTalSi aRiarebulia, rom qmedebis mcire mniSvneloba 
qmedebis Semadgenlobas gamoricxavs, ix. turava (2013), gv. 72. 
702 ix. wereTeli (1961), gv. 196. 
703 ix. goTua (2001), gv. 53-54. 
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aRkveTas samidan xuT wlamde vadiT. sasjelis savaldebulo 
Semcirebis principis mixedviT, janmrTelobis ganzrax mZime 
dazianebis mcdelobisaTvis sasamarTlos SeiZleba daeniSna 
Tavisuflebis aRkveTa 3 wlisa da 7 Tvis vadiT. Tumca 2006 wlis 
29 dekembers ganxorcielebuli sakanonmdeblo cvlilebis Sedegad, 
daumTavrebeli danaSaulisaTvis sasjelis Semcirebis 
savaldebulo wesi amoRebul iqna moqmedi sisxlis samarTlis 
kodeqsis 56-e muxlidan. 

saqarTvelos moqmedi sisxlis samarTlis kodeqsis 56-e 
muxlis 1-li nawilis Tanaxmad, danaSaulis mcdelobisaTvis 
sasjelis daniSvnis dros mxedvelobaSi miiReba garemoebani, 
romelTa gamo danaSauli bolomde ar iqna miyvanili. aRniSnuli 
garemoebebi SeiZleba daiyos obieqtur da subieqtur garemoebebad. 
obieqtur garemoebebs miekuTvneba, magaliTad, cudi xilvadoba, 
bunebrivi movlenebi, danaSaulis Casadenad arCeuli saSualebis 
gaumarTaoba, samarTlebrivi sikeTis saimedod daculoba da sxv. 
rac Seexeba subieqtur garemoebebs maT SeiZleba miekuTvnos 
damnaSavis fizikuri an fsiqikuri nakli, gamoucdeloba an sxva 
subieqturi faqtorebi. sisxlis samarTlis zogierT mecniers   
ssk-is 56-e muxlis 1-li nawilis aseTi formulireba miuReblad 
miaCnia. rogorc isini miuTiTeben, aseTi zogadi xasiaTis 
debuleba, SesaZlebelia, araerTgvarovani Sefasebis safuZveli 
gaxdes.704  

daumTavrebeli danaSaulisaTvis sisxlis samarTlis 
kodeqsSi sasjelis savaldebulo Semcirebis principze uaris Tqma 
da mis nacvlad konkretuli danaSaulisaTvis sasjelis 
konkretuli RonisZiebis arCevis dros gaTvaliswinebuli 
Semamsubuqebeli da damamZimebeli garemoebebis mxedvelobaSi 
miRebis principi, qarTul sisxlis samarTalSi gabatonebul 
principad iTvleboda.705 

daumTavrebeli danaSaulisaTvis sasjelis daniSvnis dros 
aseve mxedvelobaSia misaRebi saqarTvelos sisxlis samarTlis 
kodeqsis 53-e muxliT gaTvaliswinebuli sasjelis daniSvnis 
debulebebi. SesaZlebelia imis Tqmac, rom ssk-is 56-e muxli 
warmoadgens specialur normas ssk-is 53-e muxlis me-3 nawilis 
normasTan mimarTebaSi, radgan igi mxolod daumTavrebeli 
danaSaulis dasjadobis sakiTxebs aregulirebs, maSin, rodesac 
ssk-is 53-e muxlis me-3 nawili rogorc daumTavrebeli, aseve 
damTavrebuli danaSaulisaTvis sasjelis daniSvnis dros 
saxelmZRvanelo debulebebs ayalibebs.  

ssk-is 56-e muxlis me-4 nawili miuTiTebs danaSaulis 
mcdelobis dros sasjelis saxed uvado Tavisuflebis aRkveTis 
gamoyenebis dauSveblobis Sesaxeb. kanonmdeblis aseTi midgoma 
gamomdinareobs humanurobisa da sasjelis Tanazomierebis 
principidan. 

                                                 
704 ix. dvaliZe, zogadi nawili (2007), gv. 378-379. 
705 ix. wereTeli (1961), gv. 209. 
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danaSaulis mcdelobis dasjadobis sakiTxebs aregulirebs 
agreTve, saqarTvelos ssk-is me-20 muxli, romelic absoluturad 
uvargis mcdelobas dausjel mcdelobad acxadebs,706 xolo 
saqarTvelos ssk-is 21-e muxli aregulirebs mcdelobis stadiaze 
nebayoflobiT xelis aRebis gamo sisxlissamarTlebrivi 
pasuxismgeblobisgan gaTavisuflebis sakiTxebs. mcdelobisaTvis 
TanamonawileTa dasjadobis problemebs ki exeba saqarTvelos  
ssk-is 25-e muxlis me-7 nawili, romlis mixedviT, ,,Tu amsrulebels 
danaSauli ar daumTavrebia, Tanamonawiles sisxlissamarTlebrivi 
pasuxismgebloba daekisreba danaSaulis momzadebaSi an 
danaSaulis mcdelobaSi TanamonawileobisaTvis...~. am sakiTxis 
Sesaxeb dawvrilebiT Semdeg paragrafebSi iqneba saubari. 

saqarTvelos sisxlis samarTlis kanonmdeblobis analizma 
danaSaulis mcdelobis dasjadobasTan dakavSirebiT cxadyo, rom 
aucilebelia, sisxlis samarTlis kanonmdebels mieces garkveuli 
rekomendaciebi danaSaulis mcdelobis dasjadobis dros 
warmoSobili sakiTxebis gadawyvetisaTvis: 

pirveli, rac kanonmdebelma unda gaakeTos, aris ssk-is  56-e 
muxlSi danaSaulis mcdelobisaTvis sasjelis savaldebulo 
Semcirebis principis aRdgena, raTa am principis gaTvaliswinebiT, 
sisxlis samarTlis kodeqsis zogadi nawili TanxvedraSi movides 
sisxlis samarTlis kerZo nawilTan. sisxlis samarTlis kodeqsis 
kerZo nawili gansazRvravs damTavrebuli danaSaulis 
Semadgenlobebs da maTTvis adgens Sesabamis sasjels. maSasadame, 
damTavrebuli danaSaulis umarTlobisa da bralis simZime 
safuZvlad udevs pasuxismgeblobis simZimis gansazRvras. 
ramdenadac danaSaulis mcdeloba danaSaulis gamovlenis formaa, 
amitom kanonmdeblis mizani unda iyos, danaSaulis mcdelobis 
umarTlobisa da bralis simZimis gaTvaliswinebiT, misTvis 
SedarebiT naklebi pasuxismgeblobis daweseba, miTumetes, rom 
danaSaulis mcdelobis dasjadobis sakiTxi sisxlis samarTlis 
kerZo nawilSi ar aris gadatanili. garda amisa, 
kanonmdeblisaTvis wayenebuli moTxovna gamomdinareobs 
danaSaulis mcdelobis Taviseburebidan. mcdeloba zogjer 
SedarebiT Sors dgas samarTlebrivi sikeTis dazianebisagan 
(daumTavrebeli mcdelobis stadia) anda dacul samarTlebriv 
sikeTes yovelTvis ar uqmnis konkretul safrTxes (uvargisi 
mcdeloba) da aseTi SemTxvevebSi, mcdeloba, Sesabamisad, 
umarTlobis dabali xarisxiT gamoirCeva. amitom, misi dasjadobis 
moqceva damTavrebuli deliqtis umarTlobisaTvis 
gaTvaliswinebuli sanqciis farglebSi, miuRebelia. 

garda amisa, umarTlobis xarisxis gaTvaliswinebiT, 
aucilebelia daumTavrebeli danaSaulis diferenciacia Sedegebis 
mixedviT. mcdelobis dros qmedeba zogjer konkretuli 
samarTlebrivi sikeTis dazianebas iwvevs, magaliTad, mkvlelobis 
mcdelobis dros, SesaZlebelia, damnaSavem janmrTelobis 
dazianeba miayenos dazaralebuls, anda qurdobis mcdelobis 

                                                 
706 ix. turava (2013), gv. 315. 
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dros aseve, SesaZlebelia, damnaSavem daazianos dazaralebulis 
saxlis karebi da a. S. 

aqedan gamomdinare, SeiZleba iTqvas, rom mcdelobis 
umarTlobis xarisxi aq ufro maRalia, vidre maSin, rodesac 
damnaSave aseT Sedegebs ar gamoiwvevs, magaliTad, tyvias aacilebs 
dazaralebuls da sxv. maSasadame, gamodis, rom mcdelobis 
SemTxvevaSi umarTlobis xarisxis gaTvaliswinebiT, aucilebelia 
sasjelis diferenciacia (,,diferenciaciis principi”). 

,,samarTlianobis principis” dacva sxvadasxva simZimis 
danaSaulisaTvis Sesabamisi sasjelis daniSvnis gziT miiRweva.707 
Tumca, es sakmarisi ar aris dasaxelebuli principis dasacavad, 
vidre saxelmwifo, rogorc ,,samarTlianobis principis” dacvis 
garanti, Tavidanve ar daawesebs danaSaulis mcdelobisaTvis 
Sesabamisi simZimis pasuxismgeblobas. sasamarTlos mxolod amis 
Semdeg SeuZlia samarTliani sasjelis daniSvna.708 

meore, sisxlis samarTlis kanonmdebelma sisxlis 
samarTlis kodeqsSi arsebul saSeRavaTo normebSi yuradReba 
unda gaamaxvilos danaSaulis daumTavreblobis, kerZod, 
mcdelobis momentze, radgan aseTi normebis gamoyenebis erT-erTi 
mizezi Sedegis ar dadgoma unda gaxdes. magaliTad, upriani iqneba, 
Tuki kanonmdebeli pirobiTi msjavris maregulirebeli normis 
(ssk-is 63-e muxli) gamoyenebis erT-erT safuZvlad qmedebis 
bolomde ganuxorcieleblobas miuTiTebda.709 

mesame, sisxlis samarTlis kodeqsis me-5 karSi, romelic 
aregulirebs arasrulwlovanTa pasuxismgeblobis sakiTxebs, 
xazgasmiT araferia naTqvami danaSaulis mcdelobisaTvis 
sasjelis daniSvnis da, Sesabamisad, misi savaldebulo Semcirebis 
Sesaxeb, rac kanonmdeblobis xarvezad unda CaiTvalos. aqedan 
gamomdinare, kanonmdebeli valdebulia sisxlis samarTlis 
kodeqsSi SemoiRos iseTi norma, romelic am problemas gadaWris 
da amiT upasuxebs ,,humanizmis principis” moTxovnebs.710 

meoTxe, mizanSewonilia, Tuki sisxlis samarTlis 
kanonmdebeli sisxlis samarTlis kodeqsSi aRadgens 69-e muxlis 
moqmedebas, romelic iTvaliswinebda pasuxismgeblobisgan 
gaTavisuflebas dazaralebulTan Serigebis gamo. aRniSnuli 
norma gavrceldeba naklebad mZime kategoriis danaSaulis 
mcdelobis Cadenis Semdeg, dazaralebulTan Serigebis 
SemTxvevebze. 

 
 
 

                                                 
707 ix. goTua (2001), gv. 9. 
708 igive pozicias aviTarebs naWyebia, ix. naWyebia (1998), gv. 139 
709 aseve, kargi iqneba, Tu kanonmdebeli analogiur miTiTebas gaakeTebs fexmZime 
qalebTan mimarTebaSi. 
710 humanizmis principis Sesaxeb, dawvrilebiT ixileT: naWyebia (1998), gv. 139-140. 
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$2. danaSaulis daumTavrebeli da damTavrebuli mcdelobis 
saxeebi qarTuli sisxlis samarTlis mixedviT 

 
saqarTvelos adrindeli sisxlis samarTlis kanonmdebloba 

mcdelobis saxeebad dayofas ar icnobda, magram sisxlis 
samarTlis dogmatikaSi mcdelobis klasifikacia daumTavrebel da 
damTavrebul mcdelobad mainc xdeboda. amasTan, gabatonebuli 
doqtrina xazs usvamda mcdelobis saxeebad dayofis mniSvnelobas, 
radgan, mecnierebs miaCndaT, rom aseTi dayofa did rols 
TamaSobda, erTi mxriv, mcdelobis dasjadobis da, meore mxriv, 
nebayoflobiT xelis aRebis sakiTxis gadawyvetis dros. 
maSasadame, mcdelobis dayofas damTavrebul da daumTavrebel 
mcdelobad didi praqtikuli mniSvneloba hqonda. sasamarTlos 
mcdelobis dasjadobis dros mxedvelobaSi unda mieRo sakiTxi 
imis Sesaxeb, daamTavra Tu ara damnaSavem danaSauli, romelsac 
igi axorcielebda, Tu mas qmedeba jer bolomde ar Seusrulebia. 
mecnierebi am Temis garkvevas principul mniSvnelobas imitom 
aniWebdnen, rom daumTavrebeli mcdeloba damTavrebul 
mcdelobasTan SedarebiT ufro msubuqad isjeboda. amis garda, 
sisxlis samarTlis dogmatikaSi sadavod iTvleboda is 
kriteriumi, romelic gamoiyeneboda mcdelobis saxeebis 
erTmaneTisagan gasamijnad. zogierTi mecnieri Tvlida, rom 
gamijvnis gasaRebi damnaSavis subieqtur sferoSi ido. maSasadame, 
mTavari iyo damnaSavis warmodgena imis Sesaxeb, Seasrula Tu ara 
man yvelaferi, rac aucilebeli iyo Sedegis ganxorcielebisaTvis. 
Tumca am kriteriums daupirispirda obieqturi kriteriumi, 
romlis Tanaxmad, mcdelobis saxeebad dayofa dafuZnebuli unda 
yofiliyo ara damnaSavis warmodgenaze, aramed obieqturad 
arsebul garemoebebze. am pozicias amyarebdnen im argumentiT, rom, 
vinaidan momzadebisa da mcdelobis urTierTgamijvnas obieqturi 
kriteriumi udevs safuZvlad, logikuri Tanmimdevroba moiTxovs, 
rom mcdelobis saxeebis gamijvnac swored obieqtur kriteriums 
daefuZnos.711 

amasTan, sisxlis samarTlis dogmatikaSi arsebuli 
mosazreba, romlis mixedviTac, damTavrebul mcdelobad miiCneva 
iseTi qmedeba, rodesac damnaSavem yvelaferi gaakeTa, rac 
aucilebeli iyo Sedegis gamosawvevad, ar iqna gaziarebuli, 
radgan, Tu pirma yvelaferi gaakeTa Sedegis gamosawvevad, maSin 
Sedegi aucileblad dadgeba, amitom umjobesia damTavrebuli 
mcdelobis iseTi ganmarteba, sadac aRniSnuli iqneba, rom 
damnaSavem gaakeTa is, rac misi mxridan iyo saWiro Sedegis 
gamosawvevad.712 

es mosazreba ufro axlos dgas subieqtur kriteriumTan, 
radgan igi pirdapir mianiSnebs imaze, rom damnaSave akeTebs imas, 
rac misi warmodgeniT (misi mxridan) saWiro aris Sedegis 

                                                 
711 ix. wereTeli (1961), gv. 148-150. 
712 ix. wereTeli (1961), gv. 152. 
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gamosawvevad. maSasadame, damnaSavis warmodgenis gareSe, 
damTavrebuli mcdeloba ver dadgindeba. 

amis miuxedavad, SeiZleba iTqvas, rom Tanamedrove sisxlis 
samarTlis dogmatikaSi zogierTi mecnieri mcdelobis saxeebad 
dayofis dros obieqtur kriteriums aniWebs upiratesobas, radgan 
miaCnia, rom qmedebis Sefasebisas mxedvelobaSia misaRebi ara 
adamianis subieqturi warmodgena, aramed realurad 
ganxorcielebuli qmedebebi.713 

aseve, Tanamedrove sisxlis samarTlis dogmatikaSi 
gansxvavebulad aris warmodgenili daumTavrebeli da 
damTavrebuli mcdelobis mniSvneloba. zogierTi mecnieri, imas, 
rasac adrindeli Sexeduleba, damTavrebul mcdelobad Tvlida, 
daumTavrebel mcdelobas miakuTvnebs. magaliTad, rodesac a. 
mokvlis ganzraxviT wyalSi Caagdebs b. da Semdeg gadaarCens, an 
rodesac a. sawamlavs miscems b. da Semdeg eqims gamoiZaxebs, 
adgili aqvs ara damTavrebul, aramed daumTavrebel mcdelobas, 
radgan am SemTxvevebSi a.-s jer kidev yvelaferi ar gaukeTebia, 
rac masze iyo damokidebuli. piriqiT, man nebayoflobiT xelis 
aRebiT mcdelobas ar misca damTavrebis saSualeba. daumTavrebeli 
mcdeloba subieqtis nebiT Sewyvetili mcdelobaa. amdenad, am 
mecnierTa azriT, damTavrebuli mcdelobis stadiaze 
nebayoflobiT xelis aReba gamoricxulia.714 

aRniSnuli Sexeduleba ar imsaxurebs mxardaWeras, radgan 
Tu damnaSavem yvelaferi gaakeTa, rac subieqturad da obieqturad 
aucilebeli iyo Gganzraxi danaSaulis damTavrebisaTvis, ar 
SeiZleba daumTavrebel mcdelobaze saubari. garda amisa, sisxlis 
samarTlis literaturaSi gabatonebulia Sexeduleba, romlis 
Tanaxmad, nebayoflobiT xelis aReba SesaZlebelia rogorc 
damTavrebuli, ise daumTavrebeli mcdelobis stadiaze.715 

eWqveS dgeba aseve im mecnierTa mosazreba, romelic 
sisxlis samarTlis kanonmdeblobaSi mcdelobis saxeebad dayofis 
SesaZleblobas gamoricxavs.716 saqarTvelos ssk-is me-19 muxlis 
Tanaxmad, danaSaulis mcdelobas warmoadgens iseTi qmedeba, 
romelic ,,uSualod mimarTuli iyo danaSaulis Casadenad, magram 
danaSauli bolomde ar iqna miyvanili’’. naTelia, rom mcdelobis 
ganmartebisas kanonmdebeli miuTiTebs or mniSvnelovan momentze, 
qmedebis Semadgenlobis dawyebaze, romelic gamoixateba sityvebiT 
,,uSualod mimarTulia’’ da meore, Sedegis ar dadgomaze, romelic 
gamoixateba sityvebiT ,,danaSauli bolomde ar iqna miyvanili’’. 
amdenad, danaSaulis Semadgenlobis dawyeba daumTavrebel 
mcdelobaze miuTiTebs, xolo amis Semdgomi qmedeba, romelsac 
Sedegis ganxorcielebamde aRaraferi uklia, ukve damTavrebuli 
mcdelobis stadias iZleva. magaliTad, rodesac a. mokvlis 
ganzraxviT b.-s sawamlavi Cauyara WiqaSi, man amiT mkvlelobis 
Semadgenlobis ganxorcieleba daiwyo da, Sesabamisad, a. 

                                                 
713 ix. dvaliZe, zogadi nawili (2007), gv. 164-165. 
714 ix. sulaqveliZe, ,,samarTali‘‘ #3-4 (1991), gv. 16-17. 
715 ix. turava (2013), gv. 316. 
716 ix. gamyreliZe (2008), gv. 168. 
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mkvlelobis daumTavrebel mcdelobis stadiaze imyofeba, magram 
rogorc ki b. sawamlavs dalevs, obieqturad damnaSavis mxridan 
yvelaferi Sesrulebulia da Sedegi sadac aris unda dadges. a. 
mocemul SemTxvevaSi damTavrebuli mcdelobis stadiaze gadadis, 
romelic grZeldeba iqamde, vidre sasurveli Sedegi ar dadgeba, an 
damnaSave nebayoflobiT xels ar aiRebs danaSaulis 
ganxorcielebaze. 

sisxlis samarTlis dogmatikaSi SeiZleba gamoiyos sami 
pozicia, romelic gansxvavebulad afasebs mcdelobis saxeebad 
dayofis mniSvnelobas. 

pirveli poziciis Tanaxmad, mcdelobis saxeebad dayofa 
xelovnuri da arabunebrivia. magaliTad, Tu dazaralebulis 
wyalSi gadagdeba damTavrebuli mcdelobis stadiad CaiTvleba, 
maSin, romel stadias unda miekuTvnos dazaralebulis 
daxrCobamde arsebuli momenti, anda is momenti, rodesac 
dazaralebulma Tavi daaRwia wyals da gadarCa. swored amitom, am 
poziciis mixedviT, mcdelobis dayofas damTavrebul da 
daumTavrebel mcdelobad araviTari praqtikuli mniSvneloba ar 
gaaCni, aramed mas wminda pirobiTi xasiaTi aqvs.717 

meore pozicia Tvlis, rom Tavad termini ,,damTavrebuli 
mcdeloba’’ Sinaganad winaaRmdegobrivia, radgan termini 
,,mcdeloba’’ TavisTavad daumTavrebels aRniSnavs da amitom 
terminis ,,daumTavrebeli’’ mimateba logikur Seusabamobas 
warmoadgens.718 aqedan gamomdinare, aRniSnuli pozicia ar iziarebs 
mcdelobis saxeebad dayofis princips. 

mesame pozicia mcdelobis saxeebad dayofis praqtikul 
mniSvnelobaze amaxvilebs yuradRebas da miaCnia, rom sasamarTlom 
mcdelobis dasjadobis sakiTxis gadawyvetisas mxedvelobaSi unda 
miiRos ssk-is 53-e muxlis me-3 nawiliT gaTvaliswinebuli 
sasjelis Semamsubuqebeli da damamZimebeli garemoebebi (vinaidan 
sisxlis samarTlis kodeqsSi mcdelobis dasjadobis 
savaldebulo Semcirebis principi ssk-is 56-e muxlidan iqna 
amoRebuli, amitom miuTiTebs dasaxelebuli mesame pozicia 
mcdelobis dasjadobis dros sasjelis daniSvnis zogadi 
sawyisebis normaze). amasTan, dasaxelebuli pozicia sworad 
aRniSnavs imas, rom daumTavrebeli mcdeloba ufro msubuqad unda 
daisajos, radgan am dros samarTlebriv sikeTes ufro naklebi 
safrTxe eqmneba, vidre amas adgili aqvs damTavrebuli mcdelobis 
dros.719 swored amitom es ukanaskneli pozicia imsaxurebs 
mxardaWeras. 

zemoT ganxiluli msjelobidan gamomdinare, unda 
aRiniSnos, rom mcdelobis saxeebad dayofis mizanSewoniloba 
gamomdinareobs Tavad ssk-is me-19 muxlis Sinaarsidan. amasTan, 
aseT dayofas principuli mniSvneloba gaaCnia danaSaulis 

                                                 
717 ix.: gamyreliZe (2006), gv. 17; gamyreliZe (2008), gv. 168. 
718 ix. sulaqveliZe (1992), gv. 171. 
719 ix. dvaliZe, zogadi nawili (2007), gv. 164. 
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momzadebisa da mcdelobis urTierTgamijvnisa da, Sesabamisad, 
mcdelobis dasjadobis sakiTxis sworad gadawyvetisaTvis.  

  

§3. danaSaulis mcdelobis gamijvnis problematika qarTul 
sisxlis samarTlis Teoriasa da sasamarTlo praqtikaSi 

 
sisxlis samarTlis dogmatikaSi danaSaulis mcdelobis 

gamijvnis problematika didi xania ipyrobs mecnierTa yuradRebas. 
sisxlis samarTlis dogmatikaSi da sasamarTlo praqtikaSi 
mudmivi davaa gamijvnis kriteriumis dadgenis Sesaxeb. 

gamijvnis problematikas gansakuTrebuli praqtikuli 
daniSnuleba gaaCnia, radgan, rogorc ukve zemoT aRiniSna, 
sisxlis samarTlis kodeqsi danaSaulis mcdelobis 
dasjadobisaTvis ar iTvaliswinebs pasuxismgeblobis 
savaldebulo Semcirebis princips. es imas niSnavs, rom sisxlis 
samarTlis kanonmdeblobis mixedviT, danaSaulis mcdelobis 
CadenisaTvis damnaSaves, SesaZlebelia, daeniSnos igive simZimis 
sasjeli, rac gamoiyeneba damTavrebuli danaSaulis dasjadobis 
SemTxvevaSi. 

advili warmosadgenia, Tu raoden rTuli amocanis gadaWris 
winaSe SeiZleba aRmoCndes sasamarTlo praqtika maSin, rodesac 
danaSaulis mcdelobasa da mozadebas Soris zusti zRvaris 
gavlebas Seecdeba. swori gamijvnis aucilebloba gansakuTrebiT 
warmoiSoba maSin, rodesac saqme Seexeba naklebad mZime kategoriis 
danaSauls.720 

es sakiTxi kidev ufro did praqtikul mniSvnelobas 
SeiZens maSin, Tu ki sisxlis samarTlis kanonmdebeli, 
disertaciaSi ganviTarebuli Sexedulebis Tanaxmad, danaSaulis 
momzadebis dasjadobis ,,farTo modelze” ityvis uars, rac 
sisxlis samarTlis mecnierebas kidev erT valdebulebas 
daakisrebs, SeimuSaos iseTi kriteriumi, romelic uzrunvelyofs 
dasjadi da dausjeli sferoebis erTmaneTisagan gamijvnas.  

maSasadame, danaSaulis momzadebis, mcdelobisa da 
damTavrebuli danaSaulis erTmaneTisagan gamijvnis problemis 
sworad gadawyvetas udidesi praqtikuli mniSvneloba gaaCnia 
qmedebis danaSaulad kvalifikaciisa da sisxlissamarTlebrivi 
pasuxismgeblobis gansazRvris sakiTxSi. araswori gamijvna 
gamoiwvevs qmedebis mcdar kvalifikacias da, Sesabamisad, 
sasjelis gaumarTlebel Semsubuqebas, an damZimebas,721 riTac 
uxeSad dairRveva sisxlis samarTlis fundamenturi principebi. 

momzadebis da mcdelobis gamijvnis dros, pirvel rigSi, 
mxedvelobaSia misaRebi Tavad mcdelobis sakanonmdeblo 
definicia, kerZod, is, Tu rogor aris gadmocemuli mcdelobis 
Sinaarsi sisxlis samarTlis kodeqsSi. rogorc wesi, normis 
Sinaarsi sisxlis samarTlis kanonSi naTlad unda iyos 

                                                 
720 ix. mWedliSvili-hedrixi (2011), gv. 39. 
721 ix. dvaliZe (2008), gv. 91. 
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Camoyalibebuli da ar unda atarebdes ganusazRvrel da bundovan 
xasiaTs. aseTi moTxovna wayenebuli aqvs Tanamedrove sisxlis 
samarTals da igi sisxlis samarTlis sagarantio funqciis 
aucilebeli atributia.722  

saqarTvelos sisxlis samarTlis kodeqsSi me-19 muxlis 
SemoRebis dros kanonmdeblis mizani, swored, mcdelobis iseTi 
sakanonmdeblo cnebis Camoyalibeba iyo, romelic mcdelobis 
yvela SemTxvevas moicavda da uzrunvelyofda mis gamijvnas 
danaSaulis momzadebisa da damTavrebuli danaSaulisagan. ssk-is 
me-19 muxlSi miTiTebulia mcdelobis or obieqtur garemoebaze: 
pirveli, qmedeba uSualod mimarTuli unda iyos danaSaulis 
Casadenad da, meore, danaSauli bolomde ar unda iqnes miyvanili 
(sakanonmdeblo kriteriumebi).  

pirvel garemoebaze dayrdnobiT, danaSaulis momzadebisa 
da mcdelobis gamijvna xorcieldeba, xolo meore garemoeba 
exmareba samarTalSemfardebels mcdelobis da damTavrebuli 
danaSaulis urTierTgamijvnaSi. 

danaSaulis mcdelobisa da damTavrebuli danaSaulis 
gamijvnis sakiTxs sakanonmdeblo doneze mowesrigebis 
aucileblobaze miuTiTebdnen qarTveli mecnierebi.723 swored 
amitom, kanonmdebelma gaiziara mecnierTa rekomendaciebi da 
sisxlis samarTlis kodeqsSi Cawera, rom mcdelobad iTvleba 
iseTi ganzraxi qmedeba, romelic mimarTuli iyo danaSaulis 
Casadenad, magram igi bolomde ar iqna miyvanili.  

amdenad, mosalodneli Sedegis ararseboba (in dubio pro reo-s 
da sxva SemTxvevebis garda) mcdelobis aucilebeli pirobaa,724 
riTac advilad imijneba mcdeloba damTavrebuli danaSaulisagan. 

sisxlis samarTlis kanonmdeblobaSi momzadebisa da 
mcdelobis ganmartebis miuxedavad, maTi erTmaneTisagan gamijvna 
sakmaod rTuli da sadavo sakiTxia. es gasagebicaa, radgan 
danaSaulis ganxorcieleba zogjer mravalsafexuriani procesia 
da Znelia iseTi magiuri formulis gamogoneba, romelic 
momzadebasa da mcdelobas erTamneTisagan maTematikuri sizustiT 
gamijnavda.725 

maSasadame, danaSaulis mcdelobis gamijvnis sakanonmdeblo 
kriteriumebi ar warmoadgens problemis mogvarebis erTaderT 
saSualebas, aramed gamijvnisaTvis aseve, didi mniSvneloba eniWeba 
sisxlis samarTlis mecnierebaSi dogmatur-samarTlebriv 
safuZvelze Camoyalibebul kriteriumebs (dogmatur-samarTlebrivi 
kriteriumi). amis mixedviT, ganasxvaveben mcdelobis gamijvnis 
,,obieqtur”, ,,subieqtur” da ,,Sereul Teoriebs”, romlis Sesaxeb 
dawvrilebiT ukve iyo saubari. 

mcdelobis dasjadobis Sesaxeb aRmocenebuli Teoriebis 
daxasiaTebisas, ukve aRiniSna, rom, tradiciulad, qarTvel 

                                                 
722 normis ganusazRvrelobis dauSveblobis Sesaxeb miuTiTebs turava, ix. turava 
(2013), gv. 37-38. 
723 ix. wereTeli (1961), gv. 130. 
724 ix. turava (2013), gv. 309. 
725 ix. wiqariSvili, ,,marTlmsajuleba da kanoni‘‘ #1 (2010), gv. 14. 
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mecnierTa umravlesoba mxars uWerda da nawili mecnierebisa 
dResac iziarebs ,,obieqtur Teorias”, rogorc danaSaulis 
mcdelobis gamijvnis problematikis mogvarebis erTaderT 
dogmatur saSualebas. aRniSnuli Teoria akritikebs ,,subieqtur 
Teorias”, radgan es ukanaskneli dasjadobis sferos Zalzed 
afarToebs da, Sesabamisad, momzadebisa da mcdelobis gamijvnis 
saqmeSi mniSvnelovan rols ver asrulebs.726 

aqedan gamomdinare, adreul sisxlis samarTlis 
dogmatikaSi qmedeba, romelic uSualod mimarTuli iyo 
danaSaulis Casadenad, gaigeboda obieqturi da ara subieqturi 
TvalsazrisiT. es imas niSnavs, rom qmedeba ara marto subieqtis 
warmodgenaSi unda arsebobdes, aramed mas realurad unda hqondes 
adgili obieqtur garesamyaroSi.727 amitom ,,obieqturi Teoriis” 
mimdevrebis mixedviT, qmedeba, romelic uSualod aris mimarTuli 
danaSaulis Casadenad, gamoixateba samarTlebrivi sikeTisaTvis 
realuri safrTxis SeqmnaSi. sisxlis samarTlis mecnierebaSi amas 
imiT xsnidnen, rom danaSaulis gansaxorcieleblad uSualod 
mimarTul qmedebas Sedegis gamowvevis tendencia axasiaTebs da igi 
Sedegis gamowvevis Sansebs zrdis im mxriv, rom sustdeba Sedegis 
xelSemSleli motivebis Zala da izrdeba xelSemwyobi motivebis 
siZliere.728 (,,konkretuli safrTxis Teoria”). 

Tanamedrove qarTul sisxlis samarTalSi zogierTi 
mecnieri momzadebisa da mcdelobis gamijvnis dros, ,,obieqturi 
Teoriebidan” ,,formalur-obieqturi TeoriiT” xelmZRvanelobs.729 
aRniSnuli Teoriis Tanaxmad, danaSaulis mcdelobas maSin aqvs 
adgili, rodesac kanonSi aRwerili danaSaulis Semadgenlobis 
ganxorcieleba realurad daiwyeba. Tumca Tavad am Teoriis 
mimdevrebi aRiareben, rom gamijvnis problemis gadawyveta mxolod 
am Sexedulebis safuZvelze, SeuZlebelia, radgan ssk-is me-19 
muxlSi mocemuli sityvebi: ,,qmedeba, romelic uSualod iyo 
mimarTuli” danaSaulis mcdelobad miiCnevs im qmedebebsac, 
romlebic win uZRvis qmedebis Semadgenlobis dawyebas, magaliTad, 
iaraRis damizneba, Caxmaxze TiTis dadeba da a. S. maSasadame, 
,,obieqturi Teoriis” momxreebi aq mxolod iseT qmedebebs 
gulisxmoben, romlebic, marTalia, danaSaulebrivi qmedebis 
ganxorcielebas jer ar warmoadgens, magram dacul samarTlebriv 
sikeTes uqmnis konkretul safrTxes, amitom jibidan iaraRis 
amoReba danaSaulis momzadebad aris Sefasebuli, maSin rodesac 
iaraRis damizneba danaSaulis mcdelobad ganixileba, miuxedavad 
imisa, rom es ukanaskneli jer kidev ar warmoadgens qmedebis 
Semadgenlobis romelime niSnis ganxorcielebas (,,nawilobriv 
ganxorcielebuli qmedebis Teoria’’). amasTan, ,,obieqturi Teoriis” 
momxreebs gamijvnis problemis ukeT gadawyvetis mizniT, SemoaqvT 

                                                 
726 ix.: wereTeli, (1961), gv. 142; mWedliSvili-hedrixi (2011), gv. 39-40. 
727 ix. wereTeli (1961), gv. 129. 
728 ix. wereTeli (1961), gv. 126. 
729 formalur-obieqturi Teoriis Sesaxeb, ixileT klasikuri Teoriebis 
paragrafSi. 
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droSi da sivrceSi siaxlovis kriteriumebi.730 mocemuli 
kriteriumebi, rogorc mcdelobis Sesaxeb Teoriebze msjelobisas 
gamoikveTa,731 ,,roqsinis TeoriaSi” dasaxelda. maSasadame, 
,,obieqturi Teoriis” momxreebi momzadebisa da mcdelobis 
gamijvnis dros, erTi mxriv, ,,obieqturi Teoriebis” (,,formalur-
obieqturi Teoria” da ,,konkretuli safrTxis Teoria”) 
safuZvelze, xolo, meore mxriv, ,,Sereuli Teoriebisa” da 
,,Tanamedrove TeoriebisaTvis” damaxasiaTebeli kriteriumebiT 
cdiloben sakiTxis warmatebiT gadawyvetas. amdenad, ,,obieqturi 
Teoriis” mimdevrebi iribad aRiareben ,,Sereuli Teoriebis” 
mniSvnelobas aRniSnuli problemis mogvarebis saqmeSi. 

aqedan gamomdinare, Tanamedrove qarTul sisxlis 
samarTlis dogmatikasa da sasamarTlo praqtikaSi upiratesoba 
,,Sereul Teoriebs” unda mieniWos, vinaidan igi SedarebiT kargad 
mijnavs momzadebasa da mcdelobas, uzrunvelyofs uvargisi 
mcdelobis dasjadobis dasabuTebas da, Sesabamiad, uars ambobs 
yovelgvari absoluturad uvargisi mcdelobis dasjadobaze. 
aqedan gamomdinare, mxolod ,,obieqturi’’, an mxolod ,,subieqturi 
Teoriebi’’ ver uzrunvelyofs mcdelobasTan dakavSirebuli 
sakiTxebis mogvarebas.732 

,,Sereuli Teoria” gamijvnis sakiTxis gadawyvetis dros 
mxedvelobaSi iRebs rogorc obieqtur, aseve subieqtur faqtorebs. 
qmedebis mcdelobad Sefasebis dros ,,Sereuli Teoriis’’ mixedviT, 
dgindeba safrTxis arseboba. Tumca am Teoriis Tanaxmad, qmedebis 
mcdelobad SefasebisaTvis aseve aucilebelia subieqturi 
kriteriumis gaTvaliswineba, romelSic igulisxmeba damnaSavis 
warmodgena qmedebis faqtobrivi garemoebebis Sesaxeb. magaliTad, 
rodesac pirovneba sxvisi saxlis saxuravze adis da Tunuqis 
furcels xsnis im mizniT, rom meore dRes man, yovelgvari 
dabrkolebis gareSe, moaxerxos saxlSi SeRweva da sxvisi nivTebis 
daufleba, Cadis ara qurdobis mcdelobas, aramed qurdobis 
momzadebas. maSasadame, damnaSavis warmodgeniT igi jer kidev ar 
axorcielebs qurdobis mcdelobas. sakiTxis ase gadawyveta 
efuZneba rogorc obieqtur, aseve subieqtur faqtorebs. am 
SemTxvevaSi, mizanSewonili iqneba imis Tqma, rom subieqturi 
momenti gansazRvravs obieqtur moments da afuZnebs ara 
konkretul, aramed abstraqtul safrTxes, romelic, rogorc ukve 
zemoT aRiniSna, warmoadgens momzadebis aucilebel materialur 
niSans. 

,,obieqturi Teoriis” mier konkretuli safrTxis 
kriteriumis daxmarebiT SeuZlebelia uvargisi mcdelobis 
dasjadobis dasabuTeba. am Sexedulebis mixedviT, qmedeba, 
romelic gamoixateba carieli iaraRis damiznebaSi, dausjeli 
darCeba, radgan qmedeba ar warmoadgens konkretuli safrTxis 
matarebels. ,,obieqturi Teoriis’’ sisuste gamoixateba aseve imaSi, 

                                                 
730 ix. mWedliSvili-hedrixi (2011), gv. 40-41. 
731 magaliTad, ,,Tanamedrove Teoriebidan” ixileT ,,roqsinis Teoria”. 
732 ix. turava (2013), gv. 314. 
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rom vinaidan safrTxis Semqmnel deliqtebSi danaSaulis 
Semadgenloba ukve samarTlebrivi sikeTisaTvis safrTxis Seqmnis 
momentidan damTavrebulia, amitom Zalzed rTulia am deliqtebSi 
mcdelobisa da damTavrebis erTmaneTisagan gamijvna. 

yovelive amis gaTvaliswinebiT, daibadeba SekiTxva imasTan 
dakavSirebiT, Tu ris safuZvelze unda daisajos damnaSave. nuTu 
dasjadobisaTvis sakmarisia damnaSavis warmodgena? 

am kiTxvas aseTi pasuxi unda gaeces: mxolod damnaSavis 
warmodgena sakmarisi ar iqneboda qmedebis mcdelobad 
Sesafaseblad, damnaSavis qmedebaSi rom ar iyos igi gacxadebuli.  

aqedan gamomdinare, danaSaulis mcdelobas adgili aqvs 
konkretul SemTxvevaSi, rodesac damnaSavis mier obieqturad 
gacxadebuli dasaZraxi ganzraxi qmedeba samarTlebrivi sikeTis 
dazianebis konkretul muqaraSi gamoixata da socialur-
adekvaturobis zRvars gadaabija da amiT daarRvia istoriulad 
Camoyalibebuli sazogadoebrivi cxovrebis socialur-eTikuri 
wesrigi. 

dasaxelebuli ,,formula” gamosadegia danaSaulis 
mcdelobis, maT Soris, uvargisi mcdelobis asaTvlelad da, 
Sesabamisad, danaSaulis momzadebisagan mis gasamijnad.  

sasamarTlo praqtikis analizi cxadyofs, rom momzadebisa 
da mcdelobis gamijvnis dros sasamarTloebi ganxorcielebuli 
qmedebis intensovobis kriteriums iyeneben, romelic SedegTan 
droSi da sivrceSi siaxlovis momentiT xasiaTdeba. amis 
sailustraciod gamodgeba erT-erTi saqme, romelic exeba 
Tavisuflebis aRkveTis adgilidan gaqcevis mcdelobis faqts. 
saqmis fabula aseTia: msjavdebulma  z. sasjelis moxdisagan 
Tavis aridebis mizniT, ganizraxa cixidan gaqceva. ganzraxvis 
sisruleSi mosayvanad, z.-m Tavis sakanSi 4 metri sigrZis gvirabi 
gaTxara. cixis dasatoveblad ki saWiro iyo 8 metri sigrZis 
gvirabis gaTxra, sawarmoo zonis gadalaxva da amis Semdeg, 200 
metri manZilis gavla.  z.-s mier gaTxrili gvirabi cixis 
TanamSromlebma aRmoaCines da danaSaulebrivi faqti aRkveTes. 

Tbilisis saapelacio sasamarTlom z.-s qmedeba 
Tavisuflebis aRkveTis adgilidan gaqcevis momzadebad Seafasa da 
msjavrdebuls saqarTvelos sisxlis samarTlis kodeqsis 379-e 
muxliT gaTvaliswinebuli danaSaulisaTvis 
sisxlissamarTlebrivi pasuxismgebloba ar daakisra. saapelacio 
sasamarTlom CaTvala, rom z.-s qmedebaSi adgili hqonda mxolod 
pirobebis ganzrax Seqmnas da ara ssk-is 379-e muxliT 
gaTaliswinebuli danaSaulis Semadgenlobis ganxorcielebis 
uSualo dawyebas. sapirispiro pozicia hqonda prokurors. igi 
amtkicebda, rom z.-s qmedeba danaSaulis mcdelobas warmoadgenda, 
radgan misi qmedeba ara Tu pirobebs hqmnida danaSaulis 
Casadenad, aramed uSualod mimarTuli iyo danaSaulis Casadenad. 
amis gamo, prokurori iTxovda ganaCenis gauqmebas. saqarTvelos 
uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatam ar 
gaiziara saapelacio sasamarTlos pozicia da ganmarteba, rom 
momzadebisa da mcdelobis erTmaneTisagan gamijvnisas yuradReba 
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unda mieqces ganzraxvis aRsrulebis intensivobas. radgan z.-m 
gvirabis gaTxra daiwyo, amiT man ganzraxvis nawilobriv 
realizacia moaxdina. maSasadame, igi ganxorcielebuli qmedebis 
intensivobiT gascda momzadebis stadias da danaSaulis 
mcdelobis stadiaze gadavida, riTac man daumTavrebeli 
mcdelobis stadias miaRwia. palatam ganmarta, rom Tavisuflebis 
aRkveTis adgilidan gaqceva danaSaulis momzadebad CaiTvleba 
maSin, rodesac qmedeba droSi da sivrceSi imdenad aris 
daSorebuli SedegTan, rom misi miRweva obieqturad SeuZlebelia, 
magram, Tu Sedegis miRweva realuria, maSin danaSaulis 
mcdelobas eqneba adgili.733 

aseve, problematuria danaSaulis mcdelobisa da 
damTavrebuli danaSaulis erTmaneTisagan gamijvna sisxlis 
samarTlis Teoriasa da sasamarTlo praqtikaSi. ,,danaSaulis 
damTavrebis momenti damokidebulia imaze, Tu rogor aris 
aRwerili sisxlis samarTlis kanonSi ama Tu im danaSaulis 
Semadgenloba... ama Tu im moqmedebis aRiareba mcdelobad Tu 
damTavrebul moqmedebad... damokidebulia amgvari danaSaulis 
sakanonmdeblo konstruqciaze... amitom es sakiTxi unda gadawydes 
TiToeuli calkeuli danaSaulis TaviseburebaTa mxedvelobaSi 
miRebiT’’.734 magaliTad, sisxlis samarTlis dogmatikaSi sadavoa 
mcdelobisa da damTavrebuli danaSaulis gamijvna gaupatiurebis 
dros. sisxlis samarTlis zogierT mecniers miaCnia, rom 
gaupatiureba damTavrebulad iTvleba maSin, rodesac damnaSave 
daiwyebs sqesobrivi kavSiris damyarebas dazaralebulTan. amasTan, 
mniSvneloba ara aqvs miiyvans Tu ara bolomde sqesobriv aqts. 
amdenad, gaupatiureba iuridiulad damTavrebulia sqesobrivi 
aqtis dawyebis momentidan.735 am Sefasebas ar eTanxmebian sxva 
mecnierebi, radgan Tvlian, rom, Tuki gaupatiureba sqesobrivi 
aqtis dawyebis momentidan damTavrebul danaSaulad iqneba 
miCneuli, maSin sakmaod garTuldeba mcdelobisa da damTavrebuli 
danaSualis gamijvna da danaSaulze nebayoflobiT xelis aRebis 
institutis dasabuTeba.736 

mas Semdeg, rac damnaSave daiwyebs gaupatiurebis obieqturi 
Semadgenlobis erT-erTi niSnis ganxorcielebas, vTqvaT, 
Zaladobis muqaras, im momentidan adgili eqneba mcdelobis 
stadias, magram, rogorc ki damnaSaves da dazaralebuls Soris 
fizikuri kavSiri daiwyeba (igulisxmeba sasqeso organoebis 
dakavSirebis momenti), gaupatirueba damTavrebul danaSaulad 
unda CaiTvalos, radgan obieqti, romlis dacvasac emsaxureba 
kanoni, ukve dazianebulia da amis Semdgom, Sedegis dadgomis 
molodini, gaumarTlebeli iqneba. amitom savsebiT sworad 
msjeloben is mecnierebi, romlebic sqesobrivi kavSiris 

                                                 
733 ix. 2002 wlis 25 noembris ganCineba, krebulSi: ,,saqarTvelos uzenaesi 
sasamarTlos didi palatis gadawyvetilebebSi gamoyenebul normaTa 
ganmartebani‘‘ (2010), gv. 125-126. 
734 wereTeli (1961), gv. 131. 
735 ix. Todua, kerZo nawili, tomi I (2011), gv. 171. 
736 ix. gamyreliZe, sasamarTlo praqtikis komentari (2008), gv. 34. 
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damyarebis momentidan gaupatiurebas damTavrebul danaSaulad 
Tvlian, radgan isini ,,sqesobrivi kavSiris damyarebaSi’’ 
damnaSavisa da dazaralebulis sasqeso organoebis uSualo 
kavSiris moments gulisxmoben da ara mxolod maTi sxeulis 
fizikuri Semxeblobis moments. 

analogiur msjelobas aqvs adgili saqarTvelos ssk-is   
140-e muxlis irgvliv. mecnierTa nawili ssk-is 140-e muxls 
damTavrebul danaSaulad miiCnevs maSin, rogorc ki damnaSave 16 
wlis asaks miuRwevelTan daiwyebs nebayoflobiT sqesobriv 
kavSirs.737 aseTi Sefaseba nawili mecnierebisaTvis miuRebelia, 
radgan miaCniaT, rom es kanonmdeblis azrs ewinaaRmdegeba, radgan 
ssk-is 140-e muxlSi pirdapir aris saubari nebayoflobiT 
sqesobriv kavSirze 16 wlis asaks miuRwevelTan. es imas 
gulisxmobs, rom sqesobrivi kavSiri dawyebulic aris da 
damTavrebulic.738  

dasaxelebul mecnierebs mxedvelobidan rCebaT terminis 
,,sqesobrivi kavSiri’’ mniSvneloba. ra aris ,,sqesobrivi kavSiri”, 
ras niSnavs ,,sqesobrivi kavSiris” damyareba anda ,,sqesobrivi 
kavSiris” dawyeba? vinaidan danaSauli sisxlis samarTlis 
kodeqsis kerZo nawilSi damTavrebuli saxiT aris gadmocemuli, 
amitom igulisxmeba, rom sityvebi ,,sqesobrivi kavSiri” ukve 
damTavrebul danaSauls ayalibebs. ,,sqesobrivi kavSiri” es aris 
procesi, romelic gamoixateba partniorebs Soris sasqeso 
organoTa dakavSirebaSi da sakmarisi ar aris mxolod maTi 
zedapiruli Sexeba. maSasadame, rogorc ki aseTs eqneba adgili, 
iuridiulad danaSauli damTavrebulad CaiTvleba, Tumca 
biologiurad, anu faqtobrivad sqesobirivi kavSiri, SesaZlebelia, 
garkveuli xani gagrZeldes, magram es procesi danaSaulis 
iuridiuli damTavrebisTvis irelevanturia. maSasadame, mocemul 
SemTxvevaSi igulisxmeba, rom danaSauli damTavrebulia, magram 
mas jer kidev ar miuRwevia dasrulebis etapisaTvis, ra drosac 
aRmocendeba aucilebeli mogeriebis uflebis gamoyenebis 
sakiTxi.739 

danaSaulis mcdelobis gamijvnis problematikasTan aris 
dakavSirebuli sasamarTlos mier ama Tu im qmedebaSi mcdelobis 
sakiTxis arasworad gadawyveta, romlis safuZvelze qmedebis 
damTavrebul danaSaulad Sefaseba xdeba. magaliTad, zogjer 
sasamarTlo Zarcvis SemTxvevebs (ssk-is 178-e muxli) gamoZalvad 
(ssk-is 181-e muxli) akvalificirebs. ase Seafasa uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa palatam msjavrdebul a. 
qmedeba, romelic gamoixata SemdegSi: a. Sevida soflis maRaziaSi 
da gamyidvel d.-s mosTxova fuli. uaris miRebis Semdeg, a.-m aiRo 
mZime sagani, isrola macivrisaken da daemuqra gamyidvels, rom 
daamtvrevda maRaziaSi yvelafers, Tu es ukanaskneli ar miscemda 
fuls. d. SeeSinda muqaris da maSinve gadasca a.-s 180 lari. 

                                                 
737 ix. Todua, kerZo nawili, tomi I (2011), gv. 189. 
738 ix. gamyreliZe, sasamarTlo praqtikis komentari (2008), gv. 70. 
739 aRniSnul sakiTxTan dakavSirebiT ixileT goTuas disertacia: goTua (1994), 
gv. 8-11. 
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palatam aRniSnuli qmedeba gamoZalvad Seafasa da miuTiTa, 
rom Zarcvis dros Zaladoba mimarTuli unda iyos pirovnebaze da 
ara mis qonebaze, xolo im SemTxvevaSi, rodesac qonebis moTxovnas 
Tan erTvis nivTis dazianebis an ganadgurebis muqara, saxezea 
gamoZalva (ssk-is 181-e muxli).740  

marTalia, aq damTavrebul danaSaulebzea saubari, magram is 
problemebi, romlebic sasamarTlo praqtikaSi damTavrebuli 
danaSaulis kvalifikaciis dros warmoiSoba, aucileblad 
daumTavrebel danaSaulebsac Seexeba. problema ufro naTlad 
gamoikveTeba maSin, Tu ki zemoT dasaxelebul magaliTSi fabula 
Seicvleba: vTqvaT, policiam daakava a. vidre es ukanaskneli 
moTxovnil Tanxas miiRebda. maSin, rogor Seafasebda sasamarTlo 
damnaSavis qmedebas? Tu qmedeba sasamarTlos zemoaRniSnuli 
kavlifikaciis mixedviT Sefasdeba, aRmoCndeba, rom a. pasuxi unda 
agos ara Zarcvis mcdelobisaTvis (ssk-is me-19, 178-e muxlebi), 
aramed damTavrebuli danaSaulisaTvis, kerZod, gamoZalvisaTvis 
(ssk-is 181-e muxli). maSasadame, gamodis, rom sasamarTlo ufro 
mkacrad Seafasebda a.-s qmedebas, vidre amas realurad eqneboda 
adgili, rac, ra Tqma unda, ewinaaRmdegeba samarTlianobis 
principis moTxovnebs. sasamarTlos gadawyvetilebis kritikas 
amyarebs Tavad kanonmdeblis istoriuli neba, romelic mas 
gamoZalvis SemadgenlobaSi aqvs gadmocemuli, kerZod, 
saqarTvelos ssk-is 181-e muxlSi kanonmdebli gulisxmobs iseT 
SemTxvevebs, rodesac damnaSavis Zaladobis gamoyenebis muqara 
droSi ar emTxveva qonebis dauflebas. ,,Zarcvisa da yaCaRobisagan 
gansxvavebiT, rodesac Zaladobis gamoyenebis muqara qonebis 
dauflebasTan erTad realizdeba, gamoZalvis dros es muqara 
momavliskenaa mimarTuli. amitom, qonebis dauflebac maSinve ki ar 
xdeba, rogorc Zarcvisa da yaCaRobis dros, aramed garkveuli 
drois gasvlis Semdeg. rac Seexeba sxvisi nivTis ganadgurebis an 
dazianebis muqaras, igi SeiZleba imwuTieri zianis miyenebasac 
gulisxmobdes’’.741 

maSasadame, sasamarTlo praqtikis analizi cxadyofs, rom 
araswori kvalifikacia, SesaZlebelia, danaSaulis mcdelobisa da 
damTavrebuli danaSaulis araswori gamijvnis mizezi gaxdes.  

 

§4. danaSaulis mcdelobis dawyebis asaTvlelad 
gamoyenebuli kriteriumebi germanul sisxlis samarTalSi 

4. 1. mcdelobis dawyebis Taviseburebani daumTavrebeli mcdelobis 
dros  

danaSaulis mcdelobis obieqturi niSani moiTxovs 
damnaSavis mier qmedebis Semadgenlobis ganxorcielebis  uSualo 

                                                 
740 ix. 2008 wlis 11 aprilis ganCineba, krebulSi: saqarTvelos uzenaesi 
sasamarTlos gadawyvetilebani sisxlis samarTlis saqmeebze, #12 (2008),       
gv. 86-88. 
 
741 lekveiSvili, kerZo nawili, tomi I (2011), gv. 387. 
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Sedgomas. ,,uSualo Sedgoma’’ ki aris iseTi saqmianoba, romelic 
yovelgvari Sualeduri aqtis gareSe, danaSaulis Semadgenlobis 
ganxorcielebaSi gadadis.742 

rac Seexeba germanul sisxlis samarTlis doqtrinaSi 
gamoTqmul sxva Tvalsazriss, rogoric aris, magaliTad, ,,normis 
Seusabamo saqmianoba’’, ,,qmedebis Semadgenlobis adekvaturi 
safrTxe’’, ,,socialur-fsiqologiuri zemoqmedebis efeqti’’, 
mcdelobis asaTvlelad gadamwyvet kriteriums ver ayalibebs, 
radgan maT, SesaZlebelia, mosamzadebel qmedebebSic hqondeT 
adgili.743 

swored amitom, gadamwyvet kriteriums, romelic ideaSi 
mcdelobis yvela TeoriasTan kavSirSia, ,,qmedebis 
SemadgenlobasTan siaxlovis’’ kriteriumi warmoadgens. igi, 
upirveles yovlisa, samarTlebrivi saxelmwifos principebs 
Seesabameba. amis mixedviT, boroti azrebi da gegmebi 
dasjadobisaTvis ar aris sakmarisi, aramed aucilebelia qmedebis 
Semadgenlobis ganxorcielebis dawyeba. am TvalsazrisiT, 
danaSaulis mcdeloba dasjadobis gafarToebis safuZvelia, rac 
imas gulisxmobs, rom mas dasjadobis sazRvrebi gansazRvruli 
deliqtis dros danaSaulis Semadgenlobis siaxloves myof 
qmedebebze gadaaqvs. am koncefciam kanonSi hpova asaxva, kerZod, 
germaniis ssk-is 22-e paragrafSi Caiwera, rom damnaSave danaSaulis 
Semadgenlobis ganxorcielebas uSualod unda Seudges. maSasadame, 
danaSaulis Semadgenlobaze miTiTeba da danaSaulis 
Semadgenlobis ganxorcielebis ,,uSualo Sedgoma’’ aCvenebs, rom 
kanonmdebelma mcdelobis dasjadobis sazRvrebi gaafarTova, 
xolo rac Seexeba ,,qmedebis SemadgenlobasTan siaxlovis’’ 
kriteriums, igi warmoadgens sisxlis samarTlis dogmatikisa da 
sasamarTlo praqtikisaTvis saxelmZRvanelo debulebas, romelic 
SeiZleba gamoyenebul iqnes yovel konkretul SemTxvevaSi. amitom, 
rac ufro saSiSia piris qmedeba, miT ufro adreul etapze 
SeiZleba danaSaulis mcdelobaze saubari.744 

rac Seexeba im Sexedulebebs, romlebic zemoT Teoriebis 
analizis dros gamovlinda, an saerTod ver xsnis mcdelobis 
obieqturi Semadgenlobis, anu mcdelobis dawyebis sakiTxs, an 
mxolod nawilobriv gansazRvravs mas. magaliTad, ,,wminda 
formalur-obieqturi Teoria” mcdelobis Tanamedrove ganmartebas 
veRar pasuxobs, radgan germaniis moqmedi kanonis Tanaxmad, 
mcdelobis dawyebis asaTvlelad ara danaSaulis Semadgenlobis 
nawilobrivi ganxorcieleba, aramed mxolod danaSaulis 
Semadgenlobis ganxorcielebis Sedgoma aris aucilebeli.745  

azri, romlis mixedviT, formalur-naturalistur gagebaze 
dayrdnobiT germaniis ssk-is 22-e paragrafi danaSaulis 
Semadgenlobis nawilobriv ganxorcielebas gulisxmobs746 da, 

                                                 
742 ix. Jescheck, Weigend, AT (1996), gv. 516. 
743 ix. Roxin, AT (2003), gv. 361. 
744 ix. Roxin, AT (2003), gv. 361-362. 
745 ix. Roxin, AT (2003), gv. 363. 
746 ix. Rey- Sanfiz (2006), gv. 118. 
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Sesabamisad, mcdelobis dasawyebad danaSaulis Semadgenlobis 
,,nawilobrivi ganxorcielebis’’ kriteriumi gamoiyeneba, erTi mxriv, 
misaRebia erTaqtian deliqtebSi, aseTia, magaliTad, cru Cvenebis 
micema (ssk-is 154-e paragrafi). aRniSnuli danaSaulis dros, 
mcdeloba iwyeba maSin, rodesac piri ficis dadebas daiwyebs da 
ara maSin, rodesac igi yalbi Cvenebis micemas Seudgeba. germaniis 
ssk-is 154-e paragrafi warmoadgens kvalificiur SemTxvevas ssk-is 
153-e paragrafisaTvis, romelSic saubaria yalbi Cvenebis micemaze 
ficis dadebis gareSe, amitom yalbi Cveneba cru Cvenebis (ssk-is 
154-e paragrafi) Semadgenlobis niSans warmoadgens. 

meore mxriv, es kriteriumi yvela SemTxvevaSi mcdelobis 
asaTvlelad gamoyenebuli rom iyos, maSin, qurdobis dros nivTis 
dauflebis momentSi iaraRis Tan qona yaCaRobis mcdelobad unda 
Sefasebuliyo. sakiTxis aseTi gadawyveta ar SeiZleba sworad 
CaiTvalos, radgan germaniis ssk-is 244-e paragrafis 1-li abzaci 
(ssk-is 244-e paragrafSi saubaria qurdobaze, rodesac 
amsrulebels an Tanaamsrulebels qurdobis Cadenis momentSi Tan 
aqvs cecxlsasroli iaraRi, an sxva saSiSi saSualeba) dakargavs 
Tavis mniSvnelobas. amdenad, mravalaqtian deliqtebSi ,,qmedebis 
nawilobrivi ganxorcielebis” kriteriumi ar aris gamosadegi.747 

mocemuli msjeloba imaze ki ar miuTiTebs, rom saerTod 
uari unda iTqvas ,,qmedebis nawilobriv ganxorcielebis” 
kriteriumze, aramed igi ,,droSi kavSirisa” da ,,pirovnebis dacul 
sferoSi SeWris” kriteriumebiT unda dakonkretdes.748 

dReisaTvis gabatonebulia Sexeduleba, romlis mixedviT, 
qmedebis makvalificirebeli da damamZimebeli niSnebi mcdelobis 
dasabuTebisaTvis mxolod maSin aris sakmarisi, rodesac maTTan 
erTad ZiriTadi Semadgenlobis ganxorcielebis dawyebas eqneba 
adgili.749  

maSasadame, germaniis sisxlis samarTlis kodeqsis 22-e 
paragrafidan is azri gamomdinareobs, rom danaSaulis 
Semadgenlobis ganxorcielebis Sedgoma (ansetzen) gulisxmobs ara 
mxolod misi romelime niSnis ganxorcielebas, aramed mTeli 
danaSaulis Semadgenlobis ganxorcielebis dawyebas. Tumca, 
zogierT SemTxvevaSi danaSaulis Semadgenlobis nawilobriv 
ganxorcielebiT mcdeloba dasaSvebia, magram, aseT calkeul 
SemTxvevebs rodis aqvs adgili da rodis  ara, damokidebuli ar 
unda iyos qmedebis nawilobrivi ganxorcielebis wesze, aramed 
misi gansazRvra unda moxdes gamijvnis sxva kriteriumebze 
dayrdnobiT.750  

rac Seexeba Sexedulebas, romlis mixedviT, 
mizanSewonilia, mcdeloba sisxlis samarTlis kerZo nawilSi 
mocemuli danaSaulis Semadgenlobebis ganmartebaze dayrdnobiT 
ganisazRvros, yovelTvis ar aris SesaZlebeli, kerZod iq, sadac 

                                                 
747 ix. Roxin, AT (2003), gv. 365. 
748 ix. Münchener Kommentar (2011), gv. 1020. 
749 ix. Roxin, AT (2003), gv. 363-366. 
750 ix. Roxin, AT (2003), gv. 368. 
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danaSaulis Semadgenlobebi aRwerilobiT xasiaTs ar atarebs. 
magaliTad, ganzrax mkvlelobis deliqtebi.751 

adreuli sasamarTlo praqtika mcdelobis dawyebis 
gansazRvrisa da misi momzadebisagan gamijvnisaTvis ,,frankis 
formulas’’ da ,,uSualo safrTxis’’ cnebas xSirad kombinirebulad 
iyenebda,752 xolo Tanamedrove sasamarTlo praqtikaSi iseTi 
kriteriumebi gamoiyeneba, rogoric aris ,,droSi da sivrceSi 
siaxlovis kavSiri”. amas adasturebs germaniis miwis da 
federaluri sasamarTloebis mier ganxiluli sxvadasxva sisxlis 
samarTlis saqmeebic. magaliTad, miwis sasamarTlom ganixila 
qmedebis yaCaRobis mcdelobad kvalifikaciis saqme, romelic 
federalurma sasamarTlom ZalaSi datova. saqme exeba Semdegs: 
damnaSaveebma gadawyvites benzingasamarTi sadguris dayaCaReba. am 
mizniT isini mividnen sadgurTan, raTa TavianTi ganzraxva 
sisruleSi moeyvanaT, Tumca iqauroba daketili daxvdaT, amis 
Semdeg, isini benzingasamarTi sadguris teritoriaze mdebare 
moijaris sacxovrebel saxlTan mividnen im mizniT, rom 
aeZulebinaT igi gaeRo benzingasamarTi sadguri. vidre 
damnaSaveebi saxlis karebTan mividodnen, maT saxeze Camoifares 
niRbebi. erT-erTma damnaSavem amoiRo iaraRi da karebze daakakuna. 
maT undodaT, rom nebismieri, vinc karebs gaaRebda, iaraRis 
muqariT aeZulebina benzingasamarTi sadguridan fuli gadaeca 
maTTvis. molodinis miuxedavad, Senobidan aravin ar gamovida, 
mxolod mopirdapire saxlis fanjarasTan SeniSnes qali, romelic 
gareT iyureboda. damnaSaveebma ifiqres, rom qali maT SeamCnevda, 
amitom iqaurobas gascildnen.753 

germanuli sisxlis samarTlis Teoria da praqtika 
aRiarebs, rom mocemul magaliTSi damnaSaveTa mier adgili hqonda 
yaCaRobis mcdelobas, miuxedavad imisa, rom avtogasamarT-
sadgurze da mis mimdebare saxlSi aravin ar imyofeboda, romelTa 
meSveobiT SesaZlebeli iyo miznis miRweva. karebze dakakunebiT 
droSi da sivrceSi iseTi axlo kavSiri Sedga danaSaulis 
Semadgenlobis ganxorcielebasTan, rom damnaSaveTa qmedeba 
mxolod danaSaulis mcdelobad unda Sefasebuliyo da ara 
ubralod danaSaulis momzadebad.754 maSasadame, dasaxelebul 
magaliTSi damnaSaveebma subieqturad ,,axla iwyeba’’ zRvars ukve 
gadaabijes da obieqturad danaSaulis Semadgenlobis 
ganxorcieleba daiwyes.755  

sxva kriteriumebTan erTad, Tanamedrove sasamarTlo 
praqtika ,,nawilobriv ganxorcielebuli qmedebis TeoriiT’’, igive 
Sua aqtis TeoriiTac’’ sargeblobs.756 swored amitom, federalurma 
sasamarTlom ZalaSi ar datova miwis sasamarTlos 
gadawyvetileba, romliTac am ukanasknelma qurdobis mcdelobad 

                                                 
751 ix. Roxin, AT (2003), gv. 363-364.  
752 ix. Roxin, AT (2003), gv. 370. 
753 ix.: Meyer, JuS (1977), gv. 19; BGHSt 26, gv. 201-202. 
754 ix.: Meyer, JuS (1977), gv. 22; BGHSt 26, gv. 202-203. 
755 ix. BGHSt 26, gv. 203-204. 
756 ix. Roxin, AT (2003), gv. 370. 
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Seafasa piris qmedeba maSin, rodesac damnaSavem sami avtomanqanis 
gasaRebis asli daamzada. federalurma sasamarTlom miuTiTa 
imaze, rom ,,is, vinc qurdobis mizniT avtomanqanis gasaRebis asls 
amzadebs, igi uSualod qurdobis Semadgenlobis ganxorcielebas 
jer kidev ar Sedgomia.’’757 amis Sesabamisad, mcdelobis stadia 
moicavs qmedebebs, romlebmac uwyvet reJimSi danaSaulis 
Semadgenloba uSualod unda ganaxorcielon an uSualod droSi 
da sivrceSi unda iyvnen masTan dakavSirebuli. es is SemTxvevaa, 
rodesac damnaSavem subieqturad ,,axla iwyeba’’ zRvars gadaabija 
da obieqturad danaSaulis Semadgenlobis Sesabamis qmedebas 
Seudga. swored am kriteriumebis gamoyenebis safuZvelze, 
dasaxelebul magaliTSi piris qmedebis Sefaseba qurdobis 
mcdelobad, gamarTlebuli ar aris.758 

maSasadame, dadebiTi momentebis miuxedavad, ,,nawilobriv 
ganxorcielebuli qmedebis Teorias’’ aqvs aseve susti mxareebi, 
kerZod, igi saWiroebs konkretizacias759 iseTi damxmare cnebebis 
meSveobiT, rogoric aris ,,droSi da sivrceSi axlo kavSiri’’ da 
,,dazaralebulis dacul pirad sferoze zemoqmedeba’’.760 

,,roqsinis Teoriaze” msjelobisas ukve aRiniSna, rom 
mxolod erTi kriteriumis arseboba mcdelobis stadias ver 
afuZnebs, aramed aucilebelia, rom orive kriteriumi 
erTdroulad iyos saxeze. magaliTad, rodesac piri nivTebis 
moparvis ganzraxviT manqanasTan dgas, saxezea droSi kavSiri, 
magram pirovneba mcdelobis stadiaze jer kidev ar imyofeba, 
radgan dazaralebulis dacul pirad sferoze zemoqmedebas jer 
kidev ara aqvs adgili.761 amasTan, aRsaniSnavia isic, rom 
dazaralebulis sferoSi moiazreba uSualod is sikeTeebi, 
romelic, mocemul konkretul SemTxvevaSi, mas gaaCnia. magaliTad, 
sicocxle, janmrTeloba, sakuTreba. Tu ki damnaSave sardafis 
fanjridan cdilobs dazaralebulis binaSi SeRwevas, im mizniT, 
rom jer saxlis mepatrone gaaupatiuros, xolo Semdeg farulad 
saxlidan Zvirfaseuloba wamoiRos, magram amas ver axerxebs, misi 
qmedeba Sefasdeba, rogorc qurdobis mcdeloba, radgan man 
,,daamyara kavSiri msxverplis sakuTrebis sferosTan. piriqiT, 
gaupatiurebis mcdeloba jer kidev ar aris saxeze, radgan qalis 
sxeulebriv sferos... jer kidev ar Sexebia.’’762 rasakvirvelia, 
dazaralebulis sfero moicavs ara mxolod individualur, aramed 
aseve sayovelTao, sajarosamarTlebriv sikeTeebs. 
gasaTvaliswinebelia isic, rom droSi kavSiri unda arsebobdes 
danaSaulis Semadgenlobis Sesabamis qmedebasTan da ar aris 
aucilebeli, rom aseTi kavSiri arsebobdes SedegTan. magaliTad, 
is, vinc rkinis karadis gaxsnas eleqtro saWreli aparatiT 

                                                 
757 BGHSt 28, gv. 162. 
758 BGHSt 28, gv. 163. 
759 ix. Rudophi, Günter, Horn, Samson, §22 (2009) gv.15. 
760 ix. Roxin, AT (2003), gv. 374. 
761 ix. Roxin, AT (2003), gv. 375. 
762 Roxin, AT (2003), gv. 376. 
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Seudgeba, saxezea qurdobis mcdeloba, miuxedavad imisa, rom mis 
gaWras ramdenime saaTiani muSaoba sWirdeba.763 

maSasadame, damnaSavis ,,qmedebebi mosamzadebel stadias 
gadaabijebs ara mxolod maSin, rodesac damnaSave danaSaulis 
Semadgenlobis niSans ganaxorcielebs, aramed maSinac, rodesac 
igi mxedvelobaSi iRebs qmedebas, romelic Tavisi danaSaulebrivi 
gegmis mixedviT, danaSaulis Semadgenlobis Sesrulebis wina 
etapze imyofeba da danaSaulis SemadgenlobaSi uSualod 
Tavsdeba. amitom,  danaSaulis mcdelobis stadia moicavs iseT 
qmedebebs, romlebic normaluri svliT uSualod danaSaulis 
Semadgenlobis ganxorcielebisaken miemarTeba anda mcdelobasTan 
uSualod droSi da sivrceSi aris dakavSirebuli. es is 
SemTxvevaa, rodesac damnaSave subieqturad ,,axla iwyeba’’ zRvars 
gadaabijebs da obieqturad danaSaulis Semadgenlobis Sesabamis 
qmedebas daiwyebs, ise rom qmedeba ,,Sua aqtis” gareSe danaSaulis 
Semadgenlobis SesrulebaSi gadadis.’’764 Tumca, aq problema 
gaxlavT is, rom danaSaulis Semadgenlobis ganxorcielebisaken 
normaluri svlis process, SesaZlebelia, aseve danaSaulis 
mosamzadebel qmedebebSic hqondes adgili, amitom, danaSaulis 
Semadgenlobis ganxorcielebasTan droSi da sivrceSi uSualo 
kavSiris momenti Tu gamoarCevs danaSaulis mcdelobas 
danaSaulis momzadebisagan. aseve, Zalzed problematuria 
subieqturi kriteriumiT xelmZRvaneloba, rodesac damnaSave Tavis 
TavSi garkveul zRvars gadaabijebs da ityvis ,,axla iwyeba es’’, 
vinaidan SesaZlebelia damnaSavem es mosamzadebel stadiazec 
Tqvas. magaliTad, rodesac damnaSave ganzrax mkvlelobis mizniT, 
Sxamis damzadebas daiwyebs, man SeiZleba Tqvas: ,,axla iwyeba’’, 
miuxedavad imisa, rom igi jer kidev mosamzadebel stadiaze 
imyofeba. amitom, umetes SemTxvevebSi aseTi kriteriumi  sizustiT 
ar gamoirCeva.765  

safrTxis, rogorc danaSaulis momzadebisagan danaSaulis 
mcdelobis gamijvnis kriteriumis sisuste mdgomareobs imaSi, rom 
igi ,,qmedebis ganxorcielebis SedgomasTan’’ SesabamisobaSi ar 
modis, radgan, imis miuxedavad, rom mosamzadebeli qmedebebi 
garkveuli safrTxis Semcvelia, qmedebis ganxorcielebis process 
am stadiaze ara aqvs adgili.  garda amisa, safrTxe, rogorc 
ganmsazRvreli niSani abstraqtuli da konkretuli safrTxis 
Semcvel deliqtebSi gamoiyeneba da amitom zogjer ukve qmedebis 
damTavrebis momentsac gamoxatavs.  

sazRvari momzadebasa da mcdelobas Soris unda dadgindes 
imis mixedviT, Tu ra moimoqmeda damnaSavem. maSasadame, mcdelobis 
dawyebas adgili aqvs ara marto maSin, rodesac damnaSavem 
danaSaulis Semadgenlobas ganaxorcielebs, aramed aseve maSin, 
rodesac, danaSaulebrivi gegmis mixedviT, adili aqvs iseT 
qmedebebs, romlebic danaSaulis Semadgenlobis ganxorcielebas 

                                                 
763 ix. Roxin, AT (2003), gv. 376. 
764 BGHSt, NJW (1993), gv. 2125; BGHSt, NStZ (2003), gv. 150. 
765 ix. Roxin, AT (2003), gv. 371-372.  
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afarTovebs.766 bolo frazis Sinaarsis ukeT gasagebad, gamodgeba 
qurdobis mcdelobis magaliTi, rodesac a. saxlis kedelze kibes 
miadgams.  

4. 2. mcdelobis dawyebis sakiTxis axsna SemTxvevaTa jgufebis 
safuZvelze 

4. 2. 1. obieqtTan miaxloebis SemTxveva  
damnaSave, romelic momarjvebuli iaraRiT msxverpls 

uaxlovdeba, mkvlelobis mcdelobas Cadis maSin, rodesac mas 
ramdenime nabiji aqvs gadasadgmeli, rom Semdgom daumiznos 
msxverpls. amasTan, damnaSaves gadawyvetili aqvs, rom maSinve 
esrolos msxverpls. am SemTxvevaSi saxezea axlo droiTi kavSiri 
da pirovnebis sferoSi SeWrac safrTxiT dgindeba. am 
TvalsazrisiT, damamZimebel garemoebebSi Cadenil qurdobis 
mcdelobas eqneba adgili, rogorc ki damnaSave saxlis kedelze 
kibes miadgams, raTa Ria fanjridan Sevides. yvela saWiro ,,Sua 
nabijebi’’ mocemul SemTxvevaSi umniSvnelo xasiaTs atarebs. 
piriqiT, danaSaulis momzadebas eqneba adgili maSin, rodesac 
damnaSave, marTalia, kedelze kibes miadgams, magram saxlSi 
SeRweva mxolod ramdenime saaTis Semdeg aqvs gadawyvetili.767 

danaSaulis mcdelobis obieqturi kriteriumis zustad 
dasadgenad saxelmZRvanelo formulebis araswori interpretaciis 
safuZvelze miRebuli sasamarTlos gadawyvetilebebi xSirad 
sadavo xdeba. amis sailustraciod, SesaZlebelia, sasamarTlo 
praqtikidan konkretuli magaliTis motana: a. avtomanqana bankTan 
gaaCera, Zravis gamourTavad manqanidan gadavida da bankisken 
gaeSura. mas ganzraxuli hqonda bankSi Sesvla da iaraRis muqariT 
fulisa da Zvirfaseulobis wamoReba. radgan bankis mosacdel 
darbazSi bevrma xalxma moiyara Tavi, a. iZulebuli gaxda 
dalodeboda xalxis nakadis Semcirebas, raTa amiT xelsayreli 
momenti Seqmniliyo da danaSaulebrivi ganzraxvis sisruleSi 
moyvana daewyo. magram, radgan mosacdelSi xalxis nakadis dineba 
ar Sewyda, damnaSaves SeeSinda, rom xalxs ar Seepyro igi, rogorc 
ki qmedebis Sesrulebas Seudgeboda. am situaciaSi man dainaxa, 
rom araviTari Sansi ar hqonda Sedegis misaRwevad, amitom 
dauyovnebliv datova bankis Senoba. 

mocemul magaliTSi sasamarTlom a.-s qmedeba germaniis  
ssk-is 22-e, 255-e paragrafebis safuZvelze daakvalificira, 
rogorc YyaCaRuri gamoZalvis  mcdeloba Cadenili sicocxlisa 
da janmrTelobisaTvis saSiSi ZaladobiT da miuTiTa, rom qmedeba 
danaSaulis momzadebidan mcdelobis sazRvars ara mxolod maSin 
gadaabijebs, rodesac damnaSave danaSaulis Semadgenlobis 
romelime niSans axorcielebs, aramed maSinac, rodesac 
danaSaulebrivi gegmis mixedviT, adgili aqvs iseT qmedebas, 
romelic danaSaulis Semadgenlobis sazRvrebs afarToebs. 

                                                 
766 ix. Krey, Esser, AT (2012), gv. 507. 
767 ix. Roxin, AT (2003), gv. 377.  
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danaSaulis mcdelobis dros damnaSave iseT qmedebas Cadis, 
romelic uSualod danaSaulis Semadgenlobis ganxorcielebisaken 
normaluri svliT miedineba an masTan uSualod droSi da 
sivrceSia dakavSirebuli. maSasadame, sasamarTlos azriT, 
dasaxelebuli kriteriumebi saxeze iyo yaCaRobis magaliTSi, 
radgan SeiaraRebulma damnaSavem subieqturad ,,axla iwyeba’’ 
zRvars gadaabija da obieqturad danaSaulis Semadgenlobis 
Sesabamisi qmedeba daiwyo, rogorc ki igi Zrava CarTuli 
manqanidan gadavida da bankis SenobaSi Sevida. amasTan, 
sasamarTlo miuTiTebs, rom danaSaulze nebayoflobiT xelis 
aRebis faqtsac ar hqonia adgili.768  

sasamarTlos aseTi msjeloba gakritikebulia sisxlis 
samarTlis mecnierebaSi, vinaidan mocemul magaliTSi droSi 
siaxlove saxeze ar aris, vidre qmedebis normaluri msvlelobis 
process xalxi xels uSlis. amasTan, samarTlebrivi sikeTis 
dacvis sferoSi SeWrasac ar unda hqondes adgili, vidre damnaSave 
bankis mosacdelSi myofi xalxisaTvis SeumCneveli rCeba.769   

germaniis erT-erTi miwis sasamarTlom mkvlelobis 
mcdelobad ar Seafasa qmedeba, radgan igi jer kidev ar 
akmayofilebda mcdelobisaTvis wayenebul moTxovnebs. 
sasamarTlos miTiTebiT, mkvlelobis mcdeloba saxeze ar aris 
maSin, rodesac damnaSaves Segnebuli aqvs, rom danaSaulis 
adgilisken mimaval gzaze patara winaaRmdegoba aqvs gadasalaxavi. 
saqmis fabula mdgomareobs SemdegSi: a. surda TviTmkvlelobiT 
daemTavrebina sicocxle mas Semdeg, rac igi mis yofil meuRles 
d.-s moklavda. a. telefoniT dareka d.-s mSoblebis saxlSi, sadac 
d.-c imyofeboda da daemuqra, rom im dRes yvela mokvdeboda. 
garkveuli drois gasvlis Semdeg, damnaSavem kvlav dareka d.-s 
mSoblebTan da Seatyobina, rom igi maT daxocavda. amis Semdeg, 
SeiaraRebuli a. mTvral mdgomareobaSi mivida colis saxlTan 
(iaraRi jibeSi edo), Senobis sadarbazos karze ramdenjerme 
daaWira TiTi Rilaks da daeloda karebis gaRebas, magram karebi 
aravin ar gauRo. damnaSave policiam daakava.  

mocemul SemTxvevaSi saxlis karze ganTavsebul zaris 
Rilakze TiTis daWera ar warmoadgens iseT qmedebas, romelic 
,,Sua aqtis” gareSe, mkvlelobis SemadgenlobaSi moiazreba. a. 
Secnobili hqonda, rom saxlis sadarbazodan binamde garkveuli 
manZili iyo gasavleli, sadac mas asvev unda ezruna binis karebis 
gaRebaze. garda amisa, vinaidan a. iaraRi jibidan ar hqonia 
amoRebuli da jer kidev, gasrolisaTvis ar hqonia mzad, 
metyvelebs imaze, rom damnaSaves maSinve ar hqonia gadawyvetili 
meuRlisaTvis srola.770 

magram im SemTxvevaSi, Tu damnaSaves ar aqvs Secnobili is 
winaaRmdegobebi, romelic miznis miRwevamde unda gadalaxos, 
maSin, literaturaSi gamoTqmuli Sexedulebis Tanaxmad, 

                                                 
768 ix. BGHSt, GA (1980), gv., 24-25. 
769 ix. Roxin, AT (2003), gv. 377. 
770 ix. BGHSt StV (1984), gv. 420. 
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SesaZlebelia, aseTi qmedeba danaSaulis mcdelobad Sefasdes. es 
iseTi SemTxvevaa, rodesac movlenebi damnaSavis gegmis mixedviT ar 
xorcieldeba. magaliTad, zaris micemis Semdeg, damnaSavisgan 
moulodnelad kari avtomaturad gaiReba, magram ganzraxvis 
sisruleSi mosayvanad, damnaSavem jer kidev ramdenime oTaxi unda 
gaiaros.771  

4. 2. 2. Casafrebis da dalodebis SemTxveva  
germanul sasamarTlo praqtikaSi principulad 

aRiarebulia, rom Tu msxverplis gamoCenamde damnaSavis 
warmodgeniT raRac dro unda gavides, maSin, jer kidev adgili 
aqvs danaSaulis momzadebas, radgan mocemul SemTxvevaSi saxeze 
ar aris iseTi niSani, rogoric aris ,,droSi siaxlovis momenti”.772 
amis miuxedavad, adrindeli sasamarTlos gadawyvetileba 
,,pilpilis saqmeze’’ pirdapir miuTiTebda, rom yaCaRobis 
mcdelobas maSinac aqvs adgili, rodesac dazaralebuli, 
molodinis miuxedavad, danaSaulis SemTxvevis adgilze ar 
gamoCenila. magaliTad, rodesac damnaSavem yaCaRobis Cadenis 
mizniT, ganizraxa, rom, rogorc ki dazaralebuli gamoCndeboda 
SemTxvevis adgilze, maSinve pilpils Seayrida saxeSi, riTac 
gaiadvilebda qonebis dauflebas. molodinis miuxedavad, 
dazaralebuli ar gamoCnda.773 

im SemTxvevaSi, Tu ki niRabafarebuli da SeiaraRebuli 
damnaSaveebis warmodgeniT karebis Rilakze TiTis daWeris Semdeg 
msxvepli gamoCndeba, maSin saxeze iqneba yaCaRobis mcdeloba.774    
e. i. aq gadamwyvetia damnaSavis warmodegena da ara obieqturi 
viTareba, amitom sasamarTlo SesaZleblad miiCnevs yaCaRobis 
mcdelobas, maSin, rodesac damnaSave karebze zars aZlevs im 
mizniT, rom karebis gaRebisTanave igi Tavs daesxas 
dazaralebuls.775 sasamarTlo yaCaRobis mcdelobad Tvlis ukve 
iseT SemTxvevas, rodesac damnaSave msxverpls iseT adgilze 
Causafrdeba, sadac misi gaTvliT msxverplma unda gamoiaros. 
zogierT mecniers ki miaCnia, rom yaCaRobis mcdeloba Casafrebis 
dros ar aris saxeze, vidre dazaralebuli SemTxvevis adgils ar 
miuaxlovdeba da vidre misTvis uSualo safrTxe ar Seiqmneba. 
piriqiT, yaCaRobis mcdelobas maSin aqvs adgili, rodesac 
dazaralebuli SemTxvevis adgils sinamdvileSi an damnaSavis 
warmodgeniT miuaxlovdeba.776 

arasworad aris miCneuli sasamarTlos is gadawyvetileba, 
romlis mixedviTac, piris qmedeba yaCaRobis mcdelobad Sefasda 
maSin, rodesac damnaSave, romelmac gadawyvita molaris dayaCaReba 

                                                 
771 ix. Frister, AT (2011), gv. 306. 
772 ix. Roxin, JUS (1979),  gv. 5. 
773 ix. BGH, NJW (1952), gv. 514. 
774 ix. Roxin, AT (2003), gv. 381.  
775 ix. BGH 39, gv. 238.  
776 ix. BGH, NJW (1976), gv. 578. 
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da bankis gamosasvlelTan Causafrda mas, dazaralebulis 
gamosvlis miuxedavad, damnaSavem es ukanaskneli ver icno.777 

aqedan gamomdinare, qmedebis danaSaulis mcdelobad 
Sefasebis saqmeSi mTavari mainc damnaSavis warmodgenaa. es 
moTxovna Tavad germaniis ssk-is 22-e paragrafidan gamomdinareobs. 
Tumca isic aRsaniSnavia, rom yovelgvari warmodgena ar aris 
sakmarisi qmedebis mcdelobad SefasebisaTvis. 

4. 2. 3. Semowmebis SemTxveva  
damnaSaves ganzraxuli hqonda avtomanqanis moparva. am 

mizniT man avtomanqanis wina Tvali xeliT Seamowma, raTa 
daedgina, Caketili iyo Tu ara avtomanqanis saWe. im SemTxvevaSi, 
Tu saWe Tavisufali iqneboda, damnaSave maSinve daeufleboda 
avtomanqanas.  

mocemul SemTxvevaSi saxezea qurdobis mcdeloba, radgan 
erTdroulad adgili aqvs or aucilebel kriteriums, pirovnebis 
dacul sferoze zemoqmedebasa da droSi siaxlovis moments. 
sxvisi nivTis Semowmeba nebarTvis gareSe, ukve pirovnebis sferoze 
uSualo zemoqmedebaa, xolo rac Seexeba droSi siaxlovis 
moments, gamoixateba imaSi, rom damnaSaves Semowmebis Semdeg, 
gadawyvetili aqvs avtomanqanis daufleba. Tumca, mosalodnelia 
iseTi SemTxvevebi, sadac Semowmebis miuxedavad (pirovnebis 
sferoze zemoqmedebis kriteriumi), saxeze ar aris droSi 
siaxlovis momenti. magaliTad, bebia qali fexmZime qals amowmebs 
da uTanxmdeba mas abortis gakeTebis vadaze. bunebrivia, Semowmeba 
mxolod ubralo mosamzadebeli qmedebaa da sxva araferi, radgan 
am SemTxvevaSi saxeze ar aris iseTi kriteriumi, rogoric aris 
droSi siaxlovis momenti.778  

4. 2. 4. winaaRmdegobis Semcirebis SemTxveva  
es iseTi SemTxvevaa, rodesac damnaSave danaSaulis Cadenis 

gaadvilebis mizniT, xelisSemSlel faqtorebs da siZneleebs 
amcirebs. magaliTad, damnaSaves dazaralebulis ezodan gahyavs 
misi ZaRli, raTa Semdgom moiparos nivTebi. damnaSave 
dazaralebulis sferoSi uSualod zemoqmedebs, rogorc ki sxvis 
sakuTrebaSi SeaRwevs. amasTan, aucileblad daibadeba SekiTxva 
imasTan dakavSirebiT, ramdenad aqvs adgili droSi siaxlovis 
kriteriums mocemul SemTxvevaSi? am kiTxvas Semdegnairad unda 
gaeces pasuxi: pirveli, Tu ki damnaSaves ZaRlis ezodan gayvanis 
Semdeg, gadawyvetili aqvs ezoSi dauyovnebliv dabruneba da 
nivTebis daufleba, maSin adgili eqneba qurdobis mcdelobas. 
meore, im SemTxvevaSi, Tu ki damnaSave jer ZaRls moklavs, raTa 
meore dRes qurdobis mizniT dabrkolebis gareSe moaxerxos 
ezoSi SeRweva, adgili eqneba mxolod qurdobis momzadebas.779  

                                                 
777 ix. Roxin, AT (2003), gv. 382. 
778 ix. Roxin, JUS (1979),  gv. 6. 
779 iqve. 
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4. 2. 5. erTiani deliqtisa da mravalaqtiani deliqtis 
SemTxvevebi  

erTiani deliqtis dros (germaniis ssk-is 177-e, 249-e, 252-e 
paragrafebi) danaSaulis Semadgenlobis ganxorcielebis dawyebas 
adgili aqvs maSin, rodesac damnaSave qmedebis uSualo 
ganxorcielebas Seudgeba. Tumca, zogadi moTxovnaa, rom qmedebis 
dawyeba imavdroulad ,,danaSaulis mTeli Semadgenlobis’’ 
dawyebad ganixilebodes. es aris zogadi xasiTis formulireba da 
amitom aucilebelia calkeuli danaSaulis Semadgenlobebis dros 
misi konkretizacia. vinaidan qmedebis simravle erTian deliqts 
warmoadgens, amitom unda dadgindes, ramdenad SesaZlebelia 
qmedebis erTi nawilis ganxorcielebis dawyeba ganxiluli iyos 
danaSaulis mTeli Semadgenlobis dawyebad. es kavSiri ara 
mxolod droiT, aramed danaSaulis Semadgenlobis umarTlobiT 
ganisazRvreba. magaliTad, gaupatiurebisa da yaCaRobis mcdelobas 
adgili aqvs Zaladobis gamoyenebis dawyebisTanave, radgan, 
rogorc wesi, es qmedebebi sxva danarCen qmedebebTan (sqesobrivi 
kavSiri, daufleba) erTad, erTian danaSauls warmoadgens. magram, 
Zaladoba orive SemTxvevaSi damnaSavis danaSaulebrivi 
gadawyvetilebiT unda iyos moculi.780 magaliTad, ssk-is 252-e 
paragrafis SemTxvevaSi, romelic iTvaliswinebs qurdobas iaraRis 
Tan qoniT, mcdeloba SesaZlebelia maSin, rodesac iaraRis 
gamoyeneba mcdelobis stadiaze Sewydeba.781 

mravalaqtiani deliqtisagan gansxvavdeba iseTi SemTxveva, 
rodesac damnaSave erTi danaSaulebrivi miznis misaRwevad 
ramdenime deliqtis ganxorcielebas Seudgeba. ZiriTadi 
gansxvaveba am or SemTxvevas Soris mdgomareobs imaSi, rom 
mravalaqtiani deliqtis dros yvela aqti, rogorc ukve iTqva, 
erTian deliqts, anu danaSaulis erT Semadgenlobas warmoadgens, 
xolo mravaldeliqtiani deliqtis SemTxvevaSi, damnaSave 
axorcielebs ramdenime damoukidebel deliqts, romelic gamiznul 
danaSaulis Semadgenlobas ar ganekuTvneba. magaliTad, a. 
ganizraxa b.-s binidan samkaulebis moparva. miznis misaRwevad igi 
mivida b.-s binasTan da winaaRmdegobis Tavidan acilebis mizniT, 

b.-s ZaRls mowamluli Zexvi daugdo. amis Semdეგ, a. droebiT 
gaecala iqaurobas da daeloda ZaRlis sikvdils, raTa Semdgom 
SeZleboda b.-s binis karebis gatexva. magram, rodesac a. ukan 
dabrunda, naxa, rom ZaRls Zexvi ar eWama, ris gamoc a.-m veRar 
moaxerxa b.-s binaSi Sesvla. am magaliTSi, rodesac a.-m b.-s ZaRls 
mowamluli Zexvi daugdo, amiT man daiwyo sxvisi nivTis 
(igulisxmeba ZaRlis sikvdili) ganadgurebis Semadgenlobis 
ganxorcieleba, romelsac iTvaliswinebs germaniis ssk-is 303-e 
paragrafi. xolo binaSi SeRweviT qurdobis Semadgenlobis 
ganxorcielebis dawyebas da, Sesabamisad, qurdobis mcdelobas 

                                                 
780 ix. Zaczyk (2010), gv. 926. 
781 ix. Fischer (2012), gv. 1731. 
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maSin eqneboda adgili, rodesac a. daiwyebda b.-s saxlis karebis 
Semtvrevas.782 

winaaRmdegobis Semcirebis dros dasaxelebul magaliTSi, 
rodesac damnaSavem ZaRli gaiyvana ezodan, qmedeba qurdobis 
mcdelobad imis gamo Sefasda, rom qmedebis ganxorcielebisaTvis 
xelisSemSleli faqtori ukve aRar arsebobs, maSin, rodesac 
Zexvis dagdebis magaliTSi, mcdelobis dasawyebad jer saamiso 
pirobebi ar Seqmnila. 

4. 2. 6. danaSaulis Semadgenlobis makvalificirebel 
garemoebebSi Cadenili qmedebebi  

germaniis adreuli sasamarTlo praqtika, gabatonebul 
moZRvrebasTan erTad, amtkicebda, rom kvalificiur deliqtebSi 
danaSaulis mcdeloba iwyeba maSin, rodesac iwyeba 
makvalificirebeli niSnis ganxorcieleba.783 ramdenad aqvs adgili 
qurdobis mcdelobas maSin, rodesac damnaSave qurdobis ZiriTadi 
Semadgenlobis Sesrulebamde mis damamZimebel garemoebas 
axorcielebs? magaliTad, damnaSave sxvisi saxlis saxuravze 
WanWikebs xsnis im mizniT, rom meore dRes igi saxlSi saxuravidan 
Cavides da farulad daeuflos sxvis qonebas. advilad SesamCnevia, 
rom es magaliTi winaaRmdegobis Semcirebis SemTxvevas 
struqturulad waagavs, Tumca winaaRmdegobis Tavidan acileba 
germaniis ssk-is 243-e paragrafis 1-li abzacis me-2 punqtSi 
damamZimebeli garemoebis saxiT aris mocemuli (qurdoba binaSi, 
sadgomSi an sxva dacul teritoriaze). miuxedavad amisa, 
mcdelobis sakiTxi aqac meoTxe SemTxvevis msgavsad wydeba. 
marTalia, rom sxvis saxuravze asvla da WanWikebis moSveba 
pirovnebis dacul sferoze zemoqmedebad fasdeba, magram 
mcdelobas jer kidev ar aqvs adgili, vidre droSi siaxlovis 
momenti ar iqneba saxeze. Tuki damnaSaves saxuravze asvlis 
momentSi ganzraxuli aqvs saxlSi SeRweva, ra Tqma unda, qurdobis 
mcdelobis arseboba eWvs ar gamoiwvevda, magram Tuki damnaSaves 
saxlis gaqurdva momdevno saRamos aqvs gadawyvetili, maSin aq 
mcdelobaze saubari jer kidev naadrevia. sakiTxis aseT 
gadawyvetas safuZvlad udevs germaniis sisxlis samarTlis 
kodeqsis 22-e paragrafis Sinaarsi, romlis mixedviT, danaSaulis 
Semadgenlobis ganxorcielebis Sedgoma moiTxovs ara calkeuli 
elementis, aramed mTeli danaSaulis Semadgenlobis 
ganxorcielebas. 

maSasadame, damamZimebeli garemoebebis ganxorcieleba 
mxolod maSin miaRwevs mcdelobis stadias, rodesac imavdroulad 
adgili aqvs ZiriTadi Semadgenlobis ganxorcielebas.784 es exeba 
aseve germaniis ssk-is 250-e paragrafiT gaTvaliswinebul 
yaCaRobas, Cadenils damamZimebel garemoebebSi, e. i. damnaSavis 
mier iaraRis Tan qona, rodesac igi danaSaulis adgilis 

                                                 
782 ix. Heinrich, AT (2012), gv. 324.  
783 ix. Leipziger Kommentar (2007), gv. 1535. 
784 ix. Roxin, JUS (1979), gv. 7.  
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mosanaxuleblad miemgzavreba, ar warmoadgens mcdelobis stadias, 
radgan adgilis gamoZebna mxolod mosamzadebel qmedebaa. 
maSasadame, kvalificiuri yaCaRoba mxolod ZiriTadi 
Semadgenlobis uSualo ganxorcielebiT iwyeba.785  

aris iseTi SemTxvevebic, rodesac damnaSave jer ZiriTad 
Semadgenlobas axorcielebs da Semdeg surs makvalificirebeli 
garemoebis Sesruleba. magaliTad, damnaSave jer saxls ukidebs 
cecxls da Semdeg mwyobridan gamohyavs xanZarsawinaaRmdego 
sistema (ssk-is 306-e paragrafi), raTa ver SeZlon xanZris 
lokalizeba. adreul periodSi gabatonebuli Sexedulebis 
Tanaxmad, ZiriTadi Semadgenlobis ganxorcielebis dawyebiT 
kvalificiuri deliqtis mcdeloba iwyeboda, magram amJamad es 
Sexeduleba uaryofilia. maSasadame, germaniis ssk-is 306-e 
paragrafis mcdelobas, SesaZlebelia, adgili hqondes maSin, 
rodesac damnaSave xanZarsawinaaRmdego sistemis mwyobridan 
gamoyvanas Seudgeba. ase imitom fasdeba qmedeba, rom saxezea 
droSi mWidro kavSiri damnaSavis qmedebas da makvalificirebel 
garemoebas Soris.786 

 

4. 2. 7. SemTxveva, romelic exeba seqsualur urTierTobas 
ToTxmeti wlis asaks miuRwevelTan  

am sakiTxSi SeiZleba moazrebuli iyos germaniis ssk-is  
176-e paragrafi, romelic iTvaliswinebs seqsualuri xasiaTis 
urTierTobas ToTxmeti wlis asaks miuRwevelTan. aseT 
SemTxvevebSi, adreuli sasamarTlo praqtika mcdelobis sazRvrebs 
yovelTvis afarToebda. magaliTad, sasamarTlom ssk-is 176-e 
paragrafis mcdelobad CaTvala iseTi qmedeba, rodesac damnaSavem 
12 wlis gogonas fulis micemis sanacvlod sTxova mas Tan 
gahyoloda. marTalia, mocemul SemTxvevaSi adgili aqvs 
dazaralebulis pirad sferoze zemoqmedebas, magram mas aklia 
droSi siaxlovis aucilebeli kriteriumi. amitom, sqesobrivi 
kavSiris damyarebis mcdeloba mocemul magaliTSi ufro maSin 
iqneba saxeze, rodesac damnaSave dazaralebuls pirdapir 
miTiTebul adgilze miiyvans787 da ara maSin, rodesac damnaSaves 
surs dazaralebuli sxvadasxva qmedebebiT daiyolios.788 

Tumca, arsebobs Sualeduri pozicia, romlis Tanaxmad, 
mcdeloba maSin iwyeba, rodesac damnaSave ukve gzaSi bavSvze 
zemoqmedebis moxdenas daiwyebs (darwmuneba, saCuqris dapireba, 
damuqreba da a.S.), xolo bavSvisTvis imis Tqma, rom igi damnaSaves 
mofarebul adgilas gahyves,789 an masTan mogvianebiT Sexvedraze 
SeTanxmeba, mosamzadebel stadiad ganixileba.790 

                                                 
785 ix. Leipziger Kommentar (2007), gv. 1537. 
786 ix. Roxin, JUS (1979), gv. 7-8. 
787 ix. Roxin, JUS (1979), gv. 8. 
788 ix. Fischer (2012), gv. 1146.  
789 ix. Schönke, Schröder, Eser (2010), gv. 1635. 
790 ix. Rudophi, §176, (2009), gv. 7. 
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4. 2. 8. sxva danarCeni SemTxvevebi 
sxva danarCen SemTxvevaTa jgufs SesaZlebelia miekuTvnos 

iseTi SemTxvevebi, romlebic Zalian axlos dgas mcdelobis 
stadiasTan da ganviTarebuli istoriuli etapebis mixedviT, 
rodesac adgili hqonda mcdelobis gafarToebis tendencias, maT 
swored mcdelobis stadias miakuTvnebdnen. magram Tanamedrove 
sasamarTlo praqtika da dogmatika maT ufro mosamzadebel 
qmedebebad miiCnevs da amiT cdilobs daaviwrovos mcdelobis 
dasjadobis areali.791  

iseTi qmedebebi, rogoric aris danaSaulis iaraRis SeZena 
an daufleba, gasaRebis aslis damzadeba, sawamlavis momzadeba 
anda danaSaulis Casadenad sxva winapirobebis Seqmna, aseve 
danaSaulis adgilis gamoZebna da iq SeumCnevlad yofna, 
danaSaulTan dakavSirebuli garemoebebis Sesaxeb informaciis 
garkveva da maTi Segroveba, mxolod mosamzadebel qmedebebs 
miekuTvneba. magaliTad, is, vinc avtomanqanaze saqonels tvirTavs 
sazRvarze misi unebarTod gadatanis mizniT, jer kidev ar Cadis 
mcdelobas. aseve, is, vinc amzadebs yalb mowmobas misi Semdgomi 
gamoyenebis mizniT, TaRliTobis mcdelobas Cadis mxolod maSin, 
rodesac igi mis gamoyenebas Seudgeba.792 

saerTod, aRiarebulia, rom danaSaulis adgilisaken 
gamgzavreba yovelTvis mosamzadebel stadiad ganixileba, xolo 
danaSaulis adgilze yofna ar warmoadgens danaSaulis 
mcdelobas, vidre damnaSave dazaralebulis sferoze zemoqmedebas 
ar daiwyebs. Tuki damnaSave yaCaRobis mizniT bankis Senobis win 
gaCerdeba, magram iaraRi jer ar amouRia da niRabi jer ar 
Camoufarebia saxeze, iTvleba, rom igi jer kidev momzadebis 
stadiaze imyofeba.793 aseve, damnaSavis Sesvla stumris statusiT 
sxvis saxlSi, nivTebis farulad dauflebis mizniT, ar 
warmoadgens qurdobis mcdelobas, magram, piriqiT, qurdobis 
mcdelobaa saxeze maSin, rodesac damnaSave sxvisi saxlis kars 
amtvrevs an saxlis kibeze adis. danaSaulis Casadenad mxolod 
viTarebis garkveva, rogorc ukve aRiniSna, mosamzadebel etaps 
warmoadgens, radgan am dros sakuTriv danaSaulis Cadena 
mogvianebiT xdeba. viTarebis garkveva maSin ar warmoadgens 
mcdelobas, rodesac piris qmedeba socialurad nebadarTul 
qcevaSi Tavsdeba da amitom dazaralebulis sferoze zemoqmedebis 
faqti gamoiricxeba. magaliTad, rodesac jibis qurdi xalxiT 
gadavsebul vagonSi Sedis.794 

samagierod, sasamarTlo praqtikaSi qurdobis mcdelobad 
Sefasda iseTi SemTxveva, rodesac damnaSavem qurdobis mizniT, 
gadawyvita maRaziis gisosebis gaweva xelis amwis daxmarebiT. 
amisaTvis man SeiZina amwe, miitana SemTxvevis adgilze da iqve 
buCqebSi damala igi. sami dRis Semdeg, damnaSave kvlav dabrunda 

                                                 
791 ix. Roxin, AT (2003), gv. 387. 
792 ix. Roxin, AT (2003), gv. 388.  
793 ix. BGHSt,  MDR  (1978), gv. 985. 
794 ix. Roxin, AT (2003), gv. 389. 
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SemTxvevis adgilze, raTa xelis amwis daxmarebiT moexerxebina 
gisosebis dazianeba da SenobaSi SeRweva, magram darajma SeuSala 
xeli, ris gamoc danaSaulebrivi ganzraxva bolomde ver 
ganaxorciela.795 dasaxelebuli magaliTidan gamomdinare, 
damnaSavis qmedebaSi, rodesac man amwe miitana SemTxvevis adgilze, 
jer kidev saxeze ar aris aucilebeli kriteriumebi, ris gamoc 
damnaSavis qmedeba qurdobis momzadebad unda Sefasdes, magram 
sul sxva suraTi ixateba maSin, rodesac damnaSave damalul amwes 
sami dRis Semdeg iRebs samalavidan da misi daxmarebiT apirebs 
gisosebis dazianebas. am SemTxvevaSi, ukve SeiZleba qurdobis 
mcdelobaze saubari. 

Tanamedrove sisxlis samarTlis praqtika danaSaulis 
mcdelobad ar ganixlivas iseT SemTxvevas, rodesac damnaSavis 
zemoqmedebas jer kidev ar ganicdis dazaralebuli, maSasadame, 
jer kidev saxeze ar aris droSi da sivrceSi siaxlovis 
kriteriumebi. magaliTad, sasamarTlo praqtikaSi erT aseT 
SemTxvevas hqonda adgili: 

ucxo pirebi farulad Sevidnen afTiaqis gamgis saxlSi, 
sadac maT samzareuloSi Senaxuli saWmeli Wames da sxvadasxva 
saxis sasmeli dalies. amis Semdeg, maT saxlSi arsebuli eleqtro 
teqnika sxvenSi aitanes. afTiaqis gamgem policias am faqtis 
Sesaxeb Seatyobina da uTxra, rom SesaZlebeli iyo damnaSaveebi 
meore dRes mosuliyvnen mogrovebuli nivTebis wasaRebad. policia 
afTiaqis gamgis saxlTan daeloda damnaSaveebis gamoCenas. 
amasobaSi, saxlis mepatronem Tixis WurWelSi wyali Caasxa, 
sawamlavis momakvdinebeli doza Seuria da saxlis pirvel 
sarTulze, SemosasvlelSi dadga. afTiaqis gamge fiqrobda, rom, 
Tu qurdebi kvlav Sevidodnen mis saxlSi, wyals dalevdnen da 
moiwamlebodnen. mogvianebiT gaaxsenda afTiaqis gamges, rom 
mowamluli wyali SeiZleba policiasac daelia, amitom man amis 
Sesaxeb maSinve Seatyobina policias.796 

am saqmesTan dakavSirebiT sasamarTlom aRniSna, rom 
mcdelobis dawyeba damokidebulia imaze, amsrulebelis 
warmodgenis gaTvaliswinebiT, danaSaulis Semadgenlobis 
Sesabamisi qmedeba Tu ramdenad mWidro kavSirSia dazaralebulze 
zemoqmedebis momentTan. amdenad, Tu dazaralebulze zemoqmedebis 
moments Zalian gvian eqneba adgili anda gaurkvevelia, Tu rodis 
daiwyeba aseTi zemoqmedeba, maSin danaSaulis mcdeloba 
gamoricxulia. amasTan aRsaniSnavia, rom damnaSavem Tavisi ZalebiT 
sxvisi qceva danaSaulebrivi Sedegisken unda warmarTos. es ki, 
Tavis mxriv, miuTiTebs SualobiTi amsruleblobisTvis 
damaxasiaTebel struqturaze, sadac dazaralebuli sakuTari 
Tavis sazianod moqmedebis msxverpli xdeba. garda amisa, 
mcdelobas aqvs adgili maSinac, rodesac dacul samarTlebriv 
sikeTes uSualo safrTxe eqmneba. es ki maSin xdeba, rodesac 
dazaralebuli, rogorc ukve aRiniSna, momzadebuli danaSaulis 

                                                 
795 ix. Roxin, AT (2003), gv. 369. 
796 ix. BGHSt, NJW (1997), gv. 3453. 
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saSualebebis zemoqmedebis qveS eqceva. Tu damnaSavem daadgina, 
rom dazaralebuli unda gamoCndes da dagegmili qmedebis 
zemoqmedebis qveS unda moeqces, saxezea uSualo safrTxe, magram, 
Tu damnaSave dazaralebulis gamoCenas mxolod varaudobs da jer 
ar icis namdvilad gamoCndeba Tu ara igi, maSin danaSaulis 
mcdeloba gamoricxulia. zemoaRniSnulidan gamomdinare, 
sasamarTlom daaskvna, rom dasaxelebul magaliTSi afTiaqis 
gamgis qmedebas momzadebis zRvari ar gadaulaxavs da, Sesabamisad, 
igi ganzrax mkvlelobis mcdelobad ar unda dakvalificirdes.797  

marTalia, sisxlis samarTlis dogmatika iziarebs798 
sasamarTlos kvalifikacias, Tumca mas garkveuli SeniSvnebi 
gaaCnia dasabuTebis nawilSi. dogmatika, Tvlis, rom sasamarTlos 
msjeloba marTebulia im nawilSi, sadac igi uaryofs uSualo 
safrTxis arsebobas da, Sesabamisad, danaSaulis mcdelobis 
dawyebas, magram ar iziarebs msjelobis im nawils, sadac 
sasamarTlo danaSaulis Sesaxeb gadawyvetilebas gamoricxavs. 
dogmatika miuTiTebs, imaze, rom, mTavaria, afTiaqis gamgisTvis 
cnobili iyo gadamwyveti faqtobrivi garemoebebi da, amasTan, igi 
movlenebze veRar batonobda, rodesac man mowamluli wyali 
saxlis SemosasvlelSi dadga. mcdelobis sakiTxis gadasawyvetad 
mTavari ar aris is faqti, rom damnaSavem darwmunebiT ar icoda 
qurdebi ukan namdvilad dabrundebodnen Tu ara.799 

maSasadame, germaniis ssk-is 22-e paragrafidan gamomdinare, 
danaSaulis Semadgelobis ganxorcielebis dawyeba gulisxmobs 
danaSaulis Semadgenlobis wina etapze gadatanil fazas, romelic 
danaSaulis mcdelobis dasjadobis gafarTovebis safuZvelia. 
xolo Tavad danaSaulis Semadgenlobis Sesabamisi qmedeba, 
naturalisturi TvalsazrisiT, gulisxmobs damnaSavis qcevas, mis 
sxeulebriv moZraobas. aqedan gamomdinare, damTavrebuli 
mcdelobisaTvis da umoqmedobisaTvis moqmedebs sxva wesebi.800  

4. 3. damTavrebeli mcdelobis cneba da misi dawyebis 
Taviseburebani 

daumTavrebeli mcdelobis ganxilvis Semdeg, sainteresoa, 
Tu rogor aris gagebuli damTavrebuli mcdelobis problema 
germanul sisxlis samarTlis dogmatikasa da sasamarTlo 
praqtikaSi. 

damTavrebul mcdelobasTan dakavSirebiT ori mTavari 
sakiTxis gamoyofaa SesaZlebeli: pirveli Seexeba damTavrebuli 
mcdelobis cnebas, xolo meore, damTavrebuli mcdelobis 
gamijvnis Taviseburebebs daumTavrebeli mcdelobisa da 
damTavrebuli danaSaulisagan. 

germaniis sisxlis samarTalSi aRiarebulia, rom 
damTavrebuli mcdeloba maSin ki ar aris saxeze, rodesac 

                                                 
797 ix. BGHSt  NJW (1997), gv. 3453-3454. 
798 sisxlis samarTlis literaturaSi zogierTi mecnieri afTiaqis gamgis qmede-
bas danaSaulis mcdelobad akvalificirebs. ix. Frister, AT (2011), gv. 312. 
799 ix. Kudlich, JuS (1998), gv. 599-601. 
800 ix. Rey-Sanfiz (2006), gv. 112. 
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damnaSavem, Tavis mxriv, yvelaferi gaakeTa Sedegis gamosawvevad, 
aramed maSin, rodesac damnaSavem misi warmodgeniT Sedegis 
gamowvevisaTvis aucilebeli bolo qmedeba ganaxorciela.801 
magaliTad, damnaSavem mowamluli viski miarTva dazaralebuls, 
asafeTqebeli mowyobiloba daamontaJa politikosis avtomanqanaSi, 
anda muqaris werili, romliTac damnaSave fuls iTxovs, gaugzavna 
dazaralebuls. amis miuxedavad, Zalzed sadavoa damTavrebuli 
mcdelobis aTvlis wertilis zustad gansazRvra. am sakiTxze 
pasuxi germanul sisxlis samarTlis literaturaSi 
araerTgvarovnad aris gacemuli. 

Tanamedrove sasamarTlo praqtikaSi damTavrebuli da 
daumTavrebeli mcdelobis sakiTxis gansazRvra damokidebulia ara 
danaSaulebriv gegmaze, aramed damnaSavis warmodgenaze, romelsac 
adgili aqvs qmedebis ganxorcielebis dasrulebis procesSi.802 
swored amitom, germaniis federalur sasamarTlos miaCnia, rom 
mkvlelobis mcdeloba, danaSaulis gegmisagan damoukideblad, 
dasrulebulia maSin, rodesac damnaSaves bolos 
ganxorcielebuli qmedebisas Sedegis dadgomis SesaZlebloba 
Secnobili aqvs.803 

aqedan gamomdinare, daumTavrebeli da damTavrebuli 
mcdeloba damnaSavis warmodgenaze dayrdnobiT imijneba. Tuki 
damnaSaves yvelaferi ar gaukeTebia, rac misi warmodgeniT 
aucilebeli iyo danaSaulebrivi Sedegis gamosawvevad, maSin 
saxeze iqneba daumTavrebeli mcdeloba,804 magram, Tuki damnaSavem 
Tavisi SexedulebiT, Sedegis gamosawvevad ukve yvelaferi gaakeTa, 
maSin adgili eqneba damTavrebul mcdelobas.805 

aseTi Sefasebis miuxedavad, germaniis sisxlis samarTlis 
sasamarTlos praqtikaSi iyo SemTxveva, rodesac miwis 
sasamarTlom qmedeba daumTavrebel mcdelobad Seafasa. saqmis 
fabula aseTia: qurdobis mizniT, a. Sevida binaSi, sadac misgan 
moulodnelad binis mepatrone daxvda. a. kvalis dafarvis mizniT, 
dazaralebuls ganzrax dana daartya. rodesac dazaralebuli 
Zirs davarda,  a.-m yelSi mouWira xeli, ris Sedegad msxverplma 
goneba dakarga, Tumca Semdgom, a.-m gaurkveveli mizezis gamo, 
dazaralebuls xeli gauSva da gaiqca. amasTan, damnaSavem im 
momentSi ar icoda dazaralebuli gardaicvala, Tu jer kidev 
cocxali iyo, Tumca igi sikvdilis dadgomis SesaZleblobas 
Segnebulad uSvebda.806 

damTavrebul mcdelobas adgili aqvs ara mxolod maSin, 
rodesac damnaSave darwmunebulia Sedegis gamowvevaSi, aramed 
maSinac, rodesac mas SecdomiT hgonia, rom Sedegi dadgeba.807 
piriqiT, mcdeloba damTavrebulad ar CaiTvleba maSin, rodesac 

                                                 
801 ix. Wörner, NStZ (2010), gv. 69. 
802 ix. BGHSt, NJW (1993), gv. 2126. 
803 ix. BGHSt 33, gv. 295.  
804 ix. BGHSt 35, gv. 90. 
805 ix. Fad (2005), gv. 44. 
806 ix. BGHSt 31, gv. 171. 
807 ix.: Fischer (2012), gv. 222; BGHSt 33, gv. 299. 
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damnaSaves SecdomiT fiqrobs, rom Tavisi bolo qmedebiT Sedegs 
miaRwevs da amasTan, maSinve Seicnobs mis mier daSvebul Secdomas 
da Sewyvets danaSaulis ganxorcielebas.808 

marTalia, yvela Tanxmdeba imaze, rom damTavrebuli 
mcdelobis Sesafaseblad damnaSavis warmodgena aris aucilebeli, 
magram sasamarTloebi sxvadasxva dros gansxvavebulad wyvetdnen 
im sakiTxs, warmodgena drois ra monakveTSi arsebobs da rogori 
Sinaarsi gaaCnia mas. magaliTad, pirveli senati (1955 wlis 17 
maisis ganaCeni) sisxlis samarTlis saqmeebze uTiTebda, rom 
danaSaulis daumTavrebel mcdelobas maSin aqvs adgili, rodesac 
damnaSave danaSaulis adgilidan wava da fiqrobs, rom miznisTvis 
jer kidev ar miuRwevia. im SemTxvevaSi, Tu damnaSaves danaSaulis 
dawyebis momentSi ar hqonda imis warmodgena, Tu rogor 
ganviTardeboda movlenebi, maSin misi qmedeba sasamarTlos (1969 
wlis 18 noembris ganaCeni) mier damTavrebul mcdelobad 
Sefasdeba, amasTan, Tuki damnaSaves Sedegis dadgoma SesaZleblad 
miaCnda. sasamarTlos pirveli senati SemdgomSi Tavis 
gadawyvetilebebSi (1976 wlis 6 ivlisis ganaCeni) qmedebas 
daumTavrebul mcdelobad afasebda, rodesac damnaSave 
darwmunebuli iyo imaSi, rom Semdgomi qmedebis gareSe 
danaSaulebrivi Sedegi ar dadgeboda, xolo ufro mogvianebiT 
senati (1979 wlis 9 oqtombris ganaCeni) qmedebas damTavrebul 
mcdelobad miiCnevda maSin, rodesac damnaSaves qmedebis Sewyvetis 
dros Sedegis gamowveva SesaZleblad miaCnda.809 

ufro mogvianebiT (1985 wlis 22 agvistos ganaCeni) 
sasamarTlos, danaSaulebrivi gegmisgan damoukideblad, qmedeba 
mkvlelobis damTavrebul mcdelobad miaCnda iseT SemTxvevaSi, 
rodesac damnaSaves bolos ganxorcielebuli qmedebis wyalobiT, 
Sedegis gamowvevis SesaZlebloba Secnobili hqonda.810  

damTavrebuli mcdelobis dawyebasTan dakavSirebiT 
sisxlis samarTlis dogmatikaSi ganviTarda erTmaneTis 
sawinaaRmdego sami Sexeduleba:  

pirveli Sexedulebis mixedviT, damTavrebuli mcdeloba 
maSin aris saxeze, rodesac dazaralebuli damnaSavis mier 
danaSaulis Casadenad SerCeuli saSualebebis zemoqmedebis qveS 
moeqceva. maSasadame, am msjelobis mixedviT, damTavrebul 
mcdelobad CaiTvleba iseTi qmedeba, rodesac dazaralebuli 
mowamlul viskis xels mohkidebs, an igi danaRmul avtomanqanaSi 
Cajdeba, anda rodesac muqaris werils amoiRebs safosto yuTidan. 
damTavrebul mcdelobad CaiTvleba aseve iseTi SemTxveva, rodesac 
damnaSave SecdomiT miiCnevs, rom muqaris werili adresatis 
(dazaralebulis) xelSi gadavida. es Sexeduleba efuZneba azrs 
imis Sesaxeb, rom momzadebisa da mcdelobis erTmaneTisagan 
gamijvnisaTvis mxedvelobaSia misaRebi damnaSavis warmodgenaze 
dafuZnebuli uSualo safrTxis Seqmna. 

                                                 
808 ix. BGHSt 36, gv. 226. 
809 ix. BGHSt 31, gv. 170-172. 
810 ix. BGHSt 33, gv. 295. 
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meore Sexedulebas damTavrebuli mcdelobis momenti ufro 
winare qmedebebSi gadaaqvs e. i. rodesac damnaSave mowamlul 
viskis gaamzadebs, an asafeTqebel mowyobilobas daamagrebs, anda 
damnaSave muqaris werils gaagzavnis. es Sexeduleba adre 
gabatonebul Sexedulebad iTvleboda.811 

mesame Sexeduleba cnobilia ,,alternatiuli formulis’’ 
saxelwodebiT da cdilobs Sualeduri pozicia daikavos. am 
Sexedulebis mixedviT, damTavrebuli mcdeloba saxezea maSin, 
rodesac damnaSave movlenebis ganviTarebas Tavisi batonobis 
sferodan uSvebs, an dazaralebuls uSualo safrTxes uqmnis ise, 
rom danaSaulis Semadgenlobis ganxorcielebasTan droSi mWidro 
kavSiris gamo, dazaralebulis dacul sferoSi aRwevs. maSasadame, 
rodesac damnaSave sasmelis mowamvlis Semdeg, an asafeTqebeli 
mowyobilobis damontaJebis Semdeg, iqaurobas gascildeba 
(daSordeba im adgils), anda igi muqaris werils gaagzavnis, 
yovelTvis adgili eqneba danaSaulis mcdelobas, radgan am dros 
movlenebi ukve damnaSavisagan damoukideblad iwyebs ganviTarebas. 
magram, Tuki mizezobrivi jaWvi misi batonobis sferodan jer 
kidev ar gasula, magaliTad, rodesac muqaris werili fostis 
TanamSromelma momdevno dilas unda waiRos, saxeze ar aris 
mcdeloba, radgan deliqti jer kidev danaSaulis Semadgenlobis 
ganxorcielebis wina stadiaze imyofeba. 

damTavrebuli mcdelobis dawyebis kriteriumi, rogoric 
aris ,,alternatiuli formula’’, didi upiratesobiT sargeblobs. 
amitom, mizezobriobis jaWvis ganviTarebis damnaSavis batonobis 
sferodan gasvlis momenti dasabuTebulia, rogorc 
sakanonmdeblo, aseve dogmaturi da kriminal-politikuri 
Sedegebis TvalsazrisiT.812 

damTavrebuli mcdelobis dawyebis Sesaxeb dasaxelebuli 
Sexedulebebis analizis gaTvaliswinebiT, SesaZlebelia gakeTdes 
Sesabamisi daskvnebi: 

rogorc ukve aRiniSna, pirvel Sexedulebas damTavrebuli 
mcdelobis dawyebis sakiTxi dazaralebulis qmedebaze gadaaqvs. 
Tumca sakiTxis aseTi gadawyveta kanonis koncefcias 
ewinaaRmdegeba, radgan germaniis sisxlis samarTlis kodeqsis 22-e 
paragrafi garkveviT miuTiTebs imaze, rom danaSaulis mcdelobas 
maSin aqvs adgili, rodesac damnaSave, danaSaulze Tavisi 
warmodgeniT, qmedebis ganxorcielebas uSualod Seudgeba. am 
winaaRmdegobis Tavidan acilebis mizniT, dasaxelebuli 
Sexeduleba dazaralebuls, rogorc damnaSavis iaraRs, ise 
ganixilavs da damnaSaves dazaralebulis qcevas, rogorc sakuTar 
qmedebas, ise racxavs.813  

es koncefcia ara uSualo amsruleblobis dros, aramed 
ufro SualobiTi amsruleblobis dros aris gamosadegi, radgan 
uSualo amsruleblobis dros dazaralebulis qcevisaTvis 

                                                 
811 ix. Roxin, AT (2003),  gv. 395-396. 
812 ix. Roxin, AT (2003),  gv. 397. 
813 iqve. 
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damnaSavis qmedeba umetes SemTxvevebSi kauzaluric ki ar aris. 
garda amisa, mcdelobis dawyebis gadatana dazaralebulis qcevaze 
dogmaturadac gaumarTlebelia, radgan rTulia imis dadgena, Tu 
rodis mokidebs xels dazaralebuli mowamluli viskis boTls, 
rom amis Semdgom gadawydes mcdelobis dawyebis sakiTxi814 815.  

rac Seexeba ,,movlenebis sakuTari batonobis sferodan 
gaSvebis’’ kriteriumze dayrdnobiT mcdelobis gansazRvrebas, igi 
ar ewinaaRmdegeba daumTavrebeli mcdelobis dros dasaxelebul 
kriteriumebs, radgan isini (,,pirovnebis dacul sferoze 
zemoqmedebis’’ da ,,droSi siaxlovis’’ kriteriumebi) ar 
warmoadgens mcdelobis Semadgenel niSnebs, aramed isini damxmare 
cnebebia, romlebic gansazRvravs danaSaulis SemadgenlobasTan 
siaxlovis da ,,Sua aqtis Teoriis” konkretizaciis sakiTxebs. 
garda amisa, droSi siaxlovis kriteriumis gaTvaliswinebiT, 
aRsaniSnavia, rom igi daumTavrebeli mcdelobisas pirvel rigSi 
ara SedegTan, aramed danaSaulis SemadgenlobasTan unda 
arsebobdes.816 

umetes SemTxvevebSi movlenebis damnaSavis batonobis 
sferodan gaSveba imavdroulad damnaSavis bolo aqtiuri qmedebaa, 
romelic damTavrebul mcdelobaSi gamoixateba. Tumca sxvagvarad 
aris saqme iseT SemTxvevaSi, rodesac stagnirebuli mizezobrioba 
jer kidev damnaSavis batonobis sferoSia moqceuli. magaliTad, 
coli, romelsac qmris mokvla unda, mowamlul vaxSams eleqtro 
quraze tovebs iqamde, vidre saRamos samsaxuridan dabrunebul 
meuRles mowamlul vaxSams ar miarTmevs. aseT SemTxvevaSi, coli 
qmris gamoCenamde da saWmlis mirTmevamde mizezobriobis 
ganviTarebas srulad akontrolebs, e. i. mas SeuZlia nebismier 
dros yovelgvari dabrkolebis gareSe, qmris gamoCenisas 
mowamluli saWmeli gadaRvaros. aseT SemTxvevaSi mxolod 
danaSaulis momzadebas aqvs adgili im dromde, vidre 
dazaralebuli jer kidev ar momzadebula savaxSmod, magram 
rogorc ki qmari vaxSmobas Seudgeba, maSinve daiwyeba mkvlelobis 
mcdeloba.817   

Tu coli mowamluli saWmlis momzadebis Semdeg, 
sayidlebze wava da meuRlis mosvlamde dabrundeba saxlSi, 
igulisxmeba, rom coli movlenebs srulad akontrolebs, ise rom 
misi sayidlebze yofnis da ukan mobrunebis periodSi, vidre 
meuRlis Wamis dro dadgeba, saxezea mxolod danaSaulis 
momzadeba. magram, rodesac qmari saxlisaken gaemgzavreba, maSin, 
rodesac coli sxva adgilze imyofeba da mas qmris gafrTxileba 

                                                 
814 ix. Roxin, AT (2003),  gv. 398. 
815 dazaralebulis qmedebazea damokidebuli ara marto damTavrebuli 
mcdelobis, aramed agreTve daumTavrebeli mcdelobis dawyebis sakiTxis 
gansazRvra. amis dasasabuTeblad, SesaZlebelia, aseTi magaliTis motana: 
damnaSave Causafrda msxverpls da elodeba mis gamoCenas. vidre msxverpli ar 
gamoCndeba, SesaZlebelia, rom damnaSavis qmedeba mcdelobad arc ki Sefasdes. 
Tumca am sakiTxze, SesaZlebelia, rom sxva azric arsebobdes. 
816 ix. Roxin, AT (2003),  gv. 399. 
817 ix. Roxin, AT (2003),  gv. 400. 
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mxolod telefoniT SeuZlia, maSin colis mier saxlis 
datovebisTanave adgili aqvs danaSaulis mcdelobas, radgan 
safrTxis Sesaxeb telefoniT Setyobineba TavisTavSi Seicavs 
Zalian maRal risks da Tu gafrTxileba warmatebuli aRmoCnda, 
maSin adgili eqneba mxolod danaSaulze nebayoflobiT xelis 
aRebas, romelic mcdelobis arsebobaze ver moaxdens galenas.818 

  

§5. Sejameba 

 
danaSaulis mcdelobis obieqturma daxasiaTebam gamoavlina 

obieqturi Semadgenlobis mniSvneloba qmedebis mcdelobad 
Sefasebis saqmeSi. obieqturi niSani aris is ganmsazRvreli 
faqtori, romelic danaSaulis mcdelobas damTavrebuli 
danaSaulisagan ganasxvavebs. danaSaulis mcdelobas obieqturi 
Semadgenlobis nakluloba axasiaTebs, rac imas niSnavs, rom 
danaSaulis mcdelobis dros Sedegi ar xorcieldeba. aris iseTi 
SemTxvevebi, rodesac saxezea danaSaulis subieqturi da obieqturi 
Semadgenloba, magram qmedeba danaSaulis mcdelobad fasdeba. amas 
adgili aqvs magaliTad, in dubio pro reo-s SemTxvevaSi, sadac Sedegis 
dadgomis miuxedavad, qmedeba danaSaulis mcdelobad ganixileba. 
aqedan gamomdinare, danaSaulis mcdelobis arsi, rogorc aseTi, 
sisxlis samarTalSi naturalisturi TvalsazrisiT ver aixsneba, 
aramed misi mniSvneloba, formalur-iuridiuli meTodis 
safuZvelze, normatiuli TvalsazrisiT ganisazRvreba. 

danaSaulis materialur-samarTlebriv safuZvelze 
msjelobisas dadginda, rom konkretuli safrTxe danaSaulis 
mcdelobis erT-erTi materialur-obieqturi niSania, radgan 
konkretuli safrTxis cneba zogjer ar aris sakmarisi mcdelobis 
dasasabuTeblad, magaliTad, uvargisi mcdelobis dros da in dubio 
pro reo-s SemTxvevebSi. am ukanasknelis dros safrTxe ukve 
realizebulia. amasTan, Zalzed rTulia konkretuli safrTxis 
cnebiT danaSaulis mcdelobis gamijvna damTavrebuli konkretuli 
safrTxis Semqmneli deliqtebisagan. amitom, danaSaulis 
mcdelobis materialuri safuZvlis dadgenisas yuradReba 
gamaxvilda samarTlebrivi sikeTis dazianebis muqaraze, romelic 
socialuri saSiSroebis cnebas ayalibebs da warmoadgens 
danaSaulis mcdelobis materialur niSans. 

danaSaulis mcdelobis obieqtur Semadgenlobaze miTiTeba 
mocemulia saqarTvelos ssk-is me-19 muxlSi da germaniis ssk-is  
22-e paragrafSi. dasaxelebul normebSi mcdelobis obieqturi 
Semadgenloba gagebulia, rogorc danaSaulis Semadgenlobis 
ganxorcielebisaken mimarTuli qmedeba. mcdelobis sakanonmdeblo 
ganmarteba, rogorc qarTul, aseve germanul sisxlis samarTalSi 
asrulebs sagarantio funqcias, radgan misi daxmarebiT 
erTmaneTisagan imijneba, erTi mxriv, momzadeba da mcdeloba, 
xolo, meore mxriv, mcdeloba da damTavrebuli danaSauli. 

                                                 
818 ix. Roxin, AT (2003),  gv. 401-402. 
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qarTul sisxlis samarTlis kodeqsSi mocemuli danaSaulis 
mcdelobis cneba, germanul sisxlis samarTalSi Camoyalibebuli 
mcdelobis cnebisagan gansxvavebiT, moicavs rogorc 
daumTavrebeli mcdelobis, ise damTavrebuli mcdelobis 
SemTxvevebs da, SeiZleba iTqvas, warmatebiT arTmevs Tavs 
gamijvnis problematikas. Tumca, mcdelobis pozitiur da negatiur 
faqtorebze msjelobisas ukve aRiniSna, rom mcdelobis cnebas 
mainc aqvs garkveuli nakli, kerZod, is ver moicavs mcdelobis 
gamonakliss SemTxvevebs, magaliTad, rogoric aris in dubio pro reo-s 
SemTxveva. amitom, kargi iqneba, Tu ki kanonmdebeli am xarvezis 
gamosworebaze izrunebs. 

rac Seexeba germanuli sisxlis samarTlis kodeqsis 22-e 
paragrafiT gaTvaliswinebul mcdelobis obieqtur Semadgenlobas, 
igi mxolod daumTavrebel mcdelobaze miuTiTebs da 
damTavrebuli mcdelobis SemTxvevebs ara moicavs. aSkaraa, rom am 
normis Seqmnis momentSi germaneli kanonmdeblis ZiriTadi mizani 
dasjad da aradasjad sferoebs Soris zusti zRvris gavleba iyo, 
rac kanonierebis principis dacvis aucileblobidan 
gamomdinareobs. 

danaSaulis momzadebisa da damTavrebuli danaSaulisagan 
danaSaulis mcdelobis gamijvnis problemis mogvarebis mizniT, 
sakanonmdeblo kriteriumebis garda, germanul sisxlis samarTlis 
dogmatikaSi Camoyalibda damatebiTi kriteriumebi, magaliTad, 
danaSaulis qmedebasTan droSi da sivrceSi siaxlovis, aseve 
dazaralebulis sferoze zemoqmedebis kriteriumebi. 
dasaxelebuli kriteriumebi Tanamedrove qarTul sisxlis 
samarTlis Teoriasa da sasamarTlo praqtikaSic TandaTanobiT 
imkvidrebs adgils. germanuli sisxlis samarTlis dogmatika 
zemoT aRniSnuli kriteriumebis sust mxareze miuTiTebs da 
aRniSnavs, rom isini samarTalSemfardebels mxolod danaSaulis 
mcdelobisa da danaSaulis momzadebis erTmaneTisagan gamijvnaSi 
exmareba, Tumca isini mcdelobisa da damTavrebuli danaSaulis 
gamijvnisaTvis arsebiT safuZvels ver qmnis. 

qarTul sisxlis samarTlis dogmatikaSi mcdelobis 
aTvlis wertils gansazRvravs ara danaSaulis Semadgenlobis 
ganxorcielebis momenti, naturalisturi TvalsazrisiT, aramed 
mis win mdgomi qmedebis ganxorcielebis momenti. amis miuxedavad, 
sirTules warmoadgens imis zustad gansazRvra, danaSaulis 
Semadgenlobis win mdgomi romeli qmedebebi unda CaiTvalos 
mcdelobis dasabuTebisaTvis mniSvnelovan qmedebebad. 

amisaTvis, disertaciaSi SemuSavebuli iqna formula, 
romlis Tanaxmad, danaSaulis mcdelobas adgili aqvs konkretul 
SemTxvevaSi, rodesac damnaSavis mier obieqturad gacxadebuli 
dasaZraxi ganzraxi qmedeba samarTlebrivi sikeTis dazianebis 
konkretul muqaraSi gamoixata da socialuri-adekvaturobis 
zRvars gadaabija da amiT dairRva istoriulad Camoyalibebuli 
sazogadoebrivi cxovrebis socialur-eTikuri wesrigi. 

rac Seexeba danaSaulis mcdelobis saxeebad dayofas, 
germanul sisxlis samarTalSi aRiarebulia, rom safuZvlad udevs 
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damnaSavis warmodgena. es moTxovna Tavad germaniis ssk-is 22-e 
paragrafidan gamomdinareobs. Tumca isic aRsaniSnavia, rom 
yovelgvari warmodgena ar aris sakmarisi qmedebis mcdelobad 
SefasebisaTvis. amitom mizanSewonilia, Tu ki mcdelobis saxeebad 
dayofas safuZvlad daedeba subieqtur-obieqturi kriteriumi. es 
imas niSnavs, rom am sakiTxis gansazRvrisaTvis mniSvnelovania ara 
mxolod damnaSavis warmodgena, aramed aseve obieqturad arsebuli 
viTareba. 

danaSaulis mcdelobis saxeebad dayofasTan da gamijvnis 
problematikasTan aris dakavSiriebuli danaSaulis dasjadobis 
sakanonmdeblo regulaciis sakiTxebi. amasTan dakavSirebiT, ukve 
aRiniSna, rom dasaxelebuli sakiTxi sisxlis samarTlis kodeqsSi 
ufro meti yuradRebis daTmobas saWiroebs. es imas gulisxmobs, 
rom aucilebelia sisxlis samarTlis kodeqsSi aRdges 
danaSaulis mcdelobisaTvis pasuxismgeblobis savaldebulo 
Semcirebis principi da amasTan, arasrulwlovanTaTvis calke 
ganisazRvros mcdelobis dasjadobis regulaciebi.  

 
 

Tavi V. danaSaulis mcdelobis SesaZleblobis sakiTxi 
zogierTi saxis danaSaulebSi  

$1. danaSaulis mcdelobis SesaZleblobis sakiTxi zogierTi 
saxis Sedegian da SedeggareSe deliqtebSi qarTuli sisxlis 

samarTlis mixedviT  
 

qarTul sisxlis samarTlis kanonmdeblobaSi zogierTi 
danaSaulis Semadgenloba ise aris aRwerili, rom Zalzed 
problematuria aseT SemadgenlobebSi mcdelobis dasabuTeba. es  
exeba rogorc SedeggareSe, aseve Sedegian Semadgenlobebs. 
magaliTad, adreuli sisxlis samarTlis dogmatika e. w. 
formalur danaSaulebSi mxolod daumTavrebeli mcdelobis 
SesaZleblobas aRiarebda, radgan mecnierebs miaCndaT, rom iq, 
sadac dasjadi qmedeba ukve Sesrulebulia, SeuZlebelia 
danaSaulis mcdelobaze saubari.819  

Tumca Tanamedrove sisxlis samarTlis dogmatikaSi gaCnda 
azri, romelmac zogierTi saxis formalur danaSaulebSi 
damTavrebuli mcdelobis SesaZlebloba dauSva. aRniSnuli 
Sexeduleba amis dasabuTebas aseTi magaliTiT Seecada: a. dapirda 
b., rom mis mier micemul qrTams moxeles gadascemda, magram a.-m 
qrTamis saxiT micemuli Tanxa miiTvisa.820 

adrindel sisxlis samarTlis dogmatikaSi zogierTi 
mecnieri danaSaulis mcdelobis SesaZleblobas qmedebis 
Taviseburebebis mizeziT ar gamoricxavda. mecnierTa am nawils 
miaCnda, rom ar arsebobs iseTi danaSaulebi, sadac qmedeba 

                                                 
819 ix. wereTeli (1961), gv. 153. 
820 ix. dvaliZe, zogadi nawili (2007), gv. 165-166. 
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danaSaulis yvela stadias ar gaivlis da, Sesabamisad, araviTari 
obieqturi garemoebani mcdelobis SesaZleblobas xels ar uSlis. 
amdenad, isini wminda umoqmedobiT deliqtebSi mcdelobas 
SesaZleblad Tvlidnen.821 

Tumca Tanamedrove sisxlis samarTalSi aRiarebulia, rom 
wminda umoqmedobis deliqtebSi SeuZlebelia danaSaulis 
mcdelobis dasabuTeba, radgan aseT danaSaulebSi qmedebis 
Semadgenlobis dawyebisa da damTavrebis momentebi erTmaneTs 
emTxveva. maSasadame, rogorc ki damnaSave Tavs aaridebs 
dakisrebuli movaleobis Sesrulebas, qmedeba ukve damTavrebul 
danaSaulad iTvleba. magaliTad, mSobeli jiutad aridebs Tavs 
alimentis gadaxdas (ssk-is 176-e muxli).822 

am mosazrebis sapirispirod, SeiZleba iTqvas, rom wminda 
umoqmedobiT deliqtebSi, SesaZlebelia, mcdelobis dasabuTeba. es 
azri emyareba disertaciaSi ganviTarebul Sexedulebas, romelic 
cdilobs gansazRvros danaSaulis mcdelobis dawyebis momenti. 
aRniSnuli koncefciis Tanaxmad, danaSaulis mcdelobas adgili 
aqvs konkretul SemTxvevaSi, rodesac damnaSavis mier obieqturad 
gacxadebuli dasaZraxi ganzraxi qmedeba samarTlebrivi sikeTis 
dazianebis konkretul muqaraSi gamoixata da socialuri-
adekvaturobis zRvars gadaabija da amiT dairRva istoriulad 
Camoyalibebuli sazogadoebrivi cxovrebis socialur-eTikuri 
wesrigi.  

 dasaxelebuli koncefciidan gamomdinare, SesaZlebelia, 
iseTi praqtikuli SemTxvevis motana, romlis saSualebiT 
dadasturdeba mcdelobis SesaZleblobis sakiTxi wminda 
umoqmedobiT deliqtebSi. magaliTad, saqarTvelos sisxlis 
samarTlis kodeqsis 390-e muxli iTvaliswinebs pasuxismgeblobas 
im samxedro mosamsaxurisaTvis, romelic sxeulis TviTdazianebiT 
an sxva xerxebis gamoyenebiT Tavs aridebs samxedro savaldebulo 
samsaxurs. vTqvaT, a. samxedro samsaxuris Tavis aridebis mizniT, 
megobrebis TandaswrebiT fexebis mimarTulebiT gaisrola, Tumca 
tyvia ascda a.-s da megobrebma xelmeored gasrolis SesaZlebloba 
aRar misces. aseT SemTxvevaSi, a.-m aqtiuri moqmedebiT 
ganaxorciela wminda umoqmedobis deliqti, amitom a.-s qmedeba 
samxedro samsaxuris Tavis aridebis mcdelobad unda Sefasdes 
(ssk-is me-19, 390-e muxli) (wminda umoqmedobiT Cadenili mcdeloba 
moqmedebiT). 

garda amisa, sisxlis samarTlis kodeqsSi aris iseTi wminda 
umoqmedobiTi  deliqtebi, romlebic Sedegzea orientirebuli. 
aseTia, magaliTad, ssk-is 383-e muxli, romelic iTvaliswinebs 
pasuxismgeblobas im xelqveiTisaTvis, romelic ar asrulebs 
ufrosisis mier gacemul brZanebas, ramac arsebiTad daaziana 

                                                 
821 am azrs sabWoTa sisxlis samarTalSi aviTarebda kuznecova, ix. Кузнецова (1958), 
gv. 123-124, citirebulia wereTlis monografiidan, ix. wereTeli (1961), gv. 187. 
822 ix.: mWedliSvili-hedrixi (2011), gv. 61-62; dvaliZe, zogadi nawili (2007), gv.  
172-173. sisxlis samarTlis literaturaSi gamoTqmulia mosazreba, rom wminda 
umoqmedobiT deliqtebSi SesaZlebelia mxolod uvargisi mcdeloba, ix. 
cqitiSvili, ,,samarTlis Jurnali” # 1 (2012), gv. 218.  
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samxedro interesi. amitom, Tu xelqveiTi ar asrulebs ufrosis 
brZanebas, romlis Seusrulebloba aucileblad gamoiwvevs 
samxedro interesis arsebiT dazianebas, ra Tqma unda, adgili 
eqneba ssk-is me-19, 383-e muxlebiT gaTvaliswinebul danaSaulis 
mcdelobas.  

maSasadame, azri, romlis Tanaxmad, wminda umoqmedobiT 
deliqtebSi saerTod SeuZlebelia mcdelobis dasabuTeba, ar 
SeiZleba gaziarebul iqnes. 

SesaZlebelia, rom umoqmedobiT danaSaulSi mcdelobis 
dawyeba ganapirobos sxvaTa moqmedebam. magaliTad, sapatimros 
TanamSromlis umoqmedobiT, romelic gamoixateba gangaSis 
Rilakis CaurTvelobaSi, mcdeloba SeiZleba daiwyos maSin, 
rodesac daiwyeba Tavad patimrebis moqmedeba, anu, rodesac isini 
miuaxlovdebian gasasvlels e. i. rodesac maTi mxridan ukve 
adgili eqneba sapatimrodan gaqcevis mcdelobas. magram Tu ki 
patimrebi jer ar wasulan gasasvlelisaken da Sinaganawesis 
moTxovnis Sesabamisad moqmedeben, SeiZleba iTqvas, rom sapatimros 
TanamSromlis umoqmedoba danaSaulis mcdelobad ar ganixileba. 
magram, rogorc ki aSkara gaxdeba, rom patimrebi apireben 
gasasvlelisaken wasvlas, am momentidan, Sesalebelia, adgili 
hqondes danaSaulis mcdelobas. 

sisxlis samarTlis mecnierebaSi SedeggareSe 
danaSaulebidan e. w. safrTxis Semqmneli deliqtebis dros 
araerTgvarovnad wydeba mcdelobis sakiTxi. magaliTad, Tu 
mecnierTa erT nawils banditizmis (ssk-is 224-e muxli) dros 
SeuZleblad miaCnia danaSaulis mcdeloba, samagierod, isini 
daumTavrebel mcdelobas ar gamoricxaven yaCaRobis SemTxvevaSi 
(ssk-is 179-e muxli),823 maSin rodesac mecnierTa meore nawili 
uaryofiTad wyvets yaCaRobis dros mcdelobis SesaZleblobis 
sakiTxs, radgan danaSaulis damTavreba yaCaRobis dros 
ganisazRvreba Tavdasxmis momentiT.824 

Tumca aucilebelia, rom moxdes Tavad safrTxis Seqmneli 
deliqtebis difernciacia da amis Semdeg, daisvas mcdelobis 
SesaZleblobis sakiTxi. sisxlis samarTlis literaturaSi 
sworad miuTiTeben imis Sesaxeb, rom iq, sadac ganzraxva 
moqmedebis pirvelive aqtiT xorcieldeba, mcdelobis dasabuTeba 
ver moxerxdeba.825 

 aqedan gamomdinare, ar SeiZleba erTmniSvnelovnad imis 
mtkiceba, rom safrTxis Semqmnel deliqtebSi danaSaulis 
mcdeloba gamoricxulia. amis sailustraciod, SesaZlebelia, 
aseTi magaliTis motana: yaCaRobis mizniT SeiaraRebuli a. RamiT 
Sevida b.-s saxlis ezoSi, gaiara ezo da SeiWra b.-s saZinebel 
oTaxSi. damnaSave iaraRis muqariT Seecada b.-ze moexdina 
fsiqologiuri zewola, Tumca uSedegod, b. saxlSi ar aRmoCnda, 
xolo damnaSave, miRebuli operatiuli informaciis safuZvelze, 

                                                 
823 ix. dvaliZe, zogadi nawili (2007), gv. 172. 
824 ix. lekveiSvili, kerZo nawili, tomi I (2011), gv. 365. 
825 ix. wereTeli (1961), gv. 190. 
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policiam adgilze daakava. mocemuli magaliTidan gamomdinare, 
daismeba SekiTxva imis Sesaxeb, risTvis unda daisajos a., 
yaCaRobis momzadebis, Tu yaCaRobis mcdelobisaTvis 
(daumTavrebeli mcdeloba)? 

im SemTxvevaSi, Tu a. yaCaRobis momzadebisaTvis daisjeba, 
maSin wamoiWreba mTeli rigi sakiTxebi, romlebic dakaSirebulia 
aucilebeli mogeriebis, nebayoflobiT xelis aRebisa da Tavad 
yaCaRobis momzadebisa da mcdelobis gamijvnis problematikasTan. 
amasTan, es sakiTxebic rom ar iyos dasaxelebul magaliTSi, 
dogmaturad isedac SesaZlebelia yaCaRobis mcdelobis 
dasabuTeba e. w. adgilze ar myofi obieqtis wesebis mixedviT.  

Sedegian danaSaulebSi mcdelobis SesaZleblobis sakiTxi 
aseve araerTgvarovnad aris gadawyvetili, radgan igi isev da isev 
qmedebis Semadgenlobis konstruqciis TaviseburebebiT aris 
ganpirobebuli. Tu klasikur Sedegian danaSaulebSi mcdeloba 
uproblemod mtkicdeba, piriqiT, aris iseTi Sedegiani 
danaSaulebi, kerZod, mZime SedegiT kvalificirebuli deliqtebi, 
sadac mcdelobis dasabuTeba mecnierTa Soris did kamaTs iwvevs. 
magaliTad, janmrTelobis ganzrax mZime dazianeba, ramac gamoiwvia 
adamianis sicocxlis mospoba (ssk-is 117-e muxlis me-2 nawili). aq 
qmedeba ZiriTadi Sedegis mimarT ganzrax xorcieldeba, xolo 
Sedegi gaufrTxileblobiT aris gamowveuli.826 aseTi deliqtebi 
ssk-is  me-11 muxlis safuZvelze ganzrax danaSaulad iTvleba. 
miuxedavad amisa, sisxlis samarTlis mecnierTa erTi nawili 
miiCnevs, rom danaSaulis mcdeloba aseT SemTxvevebSi 
gamoricxulia.827  

mecnierTa meore nawili sworad miuTiTebs imaze, rom ssk-is 
me-11 muxlidan gamomdinare, SedegiT kvalificirebul deliqtebSi 
danaSaulis mcdeloba savsebiT SesaZlebelia, rac aseve ar 
ewinaaRmdegeba saqarTvelos ssk-is me-19 muxlis Sinaarss. aseT 
deliqtebad dasaxelebulia ssk-is 117-e muxlis me-2 nawili da  
ssk-is 137-e muxlis me-4 nawilis ,,b’’ qvepunqti. garda amisa, 
aRniSnuli pozicia miuTiTebs kanonmdeblis mizanze da aRniSnavs, 
rom ssk-is me-11 muxlis SemoRebiT kanonmdebelma SedegiT 
kvalificirebul deliqtebSi dauSva mcdelobisa da 
Tanamonawileobis SesaZlebloba.828 

ssk-is 117-e muxlis me-2 nawiliT gaTvaliswinebuli 
danaSaulis mcdelobad qmedeba, SesaZlebelia, Sefasdes Semdeg 
SemTxvevebSi, magaliTad, a.-m janmrTelobis mZime dazianebis 
mizniT, b.-s mouqnia najaxi. b.-m moaswro ukan gaweva, riTac 
moqneuli najaxi aicila, Tumca Tavi ver Seikava da maRali 
simaRlidan gadavarda, ris Sedegad igi gardaicvala. mocemul 
SemTxvevaSi, a.-s qmedeba unda dakvalificirdes janmrTelobis 
ganzrax mZime dazianebis mcdelobad, ramac gamoiwvia adamianis 
sicocxlis mospoba (ssk-is me-19, 117-e muxlis me-2 nawili). 

                                                 
826 ix. dvaliZe, zogadi nawili (2007), gv. 173. 
827 ix. mWedliSvili-hedrixi (2011), gv. 84. 
828 ix. turava (2011), gv. 605-607, aseve, 606-e gverdze ixileT me-3 sqolio. 
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ssk-is 117-e muxlis 1-l nawilSi CamoTvlili Sedegebidan 
yuradRebas ipyrobs orsulobis Sewyvetis faqti. es ukanaskneli, 
normis Sinaarsidan gamomdinare, saxeze unda iyos sxeulis 
dazianebis Sedegad anda Tavad orsulobis Sewyvetis faqti unda 
gaxdes janmrTelobis mZime dazianebis gamowvevis mizezi. amitom, 
ssk-is 117-e muxli Sedegiani danaSaulia, rac imas niSnavs, rom 
Sedegis ar gamowvevis SemTxvevaSi, qmedeba danaSaulis mcdelobad 
unda Sefasdes. magaliTad, a.-m muclis moSlis mizniT, winaswari 
SecnobiT mecxre TveSi myof  fexmZime qals najaxi mouqnia 
mucelSi, magram aacila. aseT SemTxvevaSi, a. qmedeba Cveulebrivad 
dakvalificirdeba winaswari SecnobiT janmrTelobis ganzrax 
mZime dazianebis mcdelobad (ssk-is me-19, 117-e muxlis me-5 punqtis 
,,a” qvepunqti). 

magram rogor unda Sefasdes iseTi SemTxveva, rodesac igive 
magaliTSi, a.-s mier moqneuli najaxi fexmZime qalma aicila, 
magram es ukanaskneli kibeebze dagorda da janmrTelobis msubuqi 
dazianeba miiRo. bunebrivi mSobiarobis Sedegad bavSvi mkvdari 
daibada. eqspertizam daadgina, rom bavSvi qalis dagorebis 
Sedegad daiRupa, Tumca qals amiT janmrTelobis mZime dazianeba 
ar miuRia. amdenad, damnaSavem gamiznul Sedegs (orsulobis 
Sewyveta) miaRwia, maSasadame, damnaSavis qmedebasa da Sedegs Soris 
mizezobrivi kavSiri arsebobs, Sedegis obieqturi Seracxva ar 
gamoiricxeba, magram qmedeba damTavrebul danaSaulad mainc ver 
Sefasdeba, radgan mas ar gamouwvevia janmrTelobis mZime 
dazianeba, romelic warmoadgens dasaxelebuli normis dacvis 
ZiriTad obieqts. maSasadame, gamodis, rom a.-s qmedeba mocemul 
SemTxvevaSi Semdegnairad unda dakvalificirdes: winaswari 
SecnobiT orsuli qalis mimarT janmrTelobis dazianebis 
mcdeloba, ramac gamoiwvia orsulobis Sewyveta. (ssk-is me-19, 117-e 
muxlis 1-li da me-5 punqtis ,,a” qvepunqti). 

aseve, SesaZlebelia, mZime SedegiT kvalificirebuli 
gaupatiurebis mcdelobis Sesaxeb, aseTi magaliTis moyvana: a.-m 
ganizraxa b.-s gaupatiureba. am mizniT man b.-s mimarT Zala 
gamoiyena, ris Sedegad, b.-m goneba dakarga da sunTqvac Sewvita. 
amasTan, a.-s ar undoda b.-s mokvla, aramed mxolod misi 
gaupatiureba hqonda ganzraxuli. amrigad, a. b.-s sikvdilis 
dadgomis SesaZleblobasac ki ar uSvebda, maSasadame, moqmedebda 
gaufrTxileblobiT. rodesac a. darwmunda, rom b. dartymis 
Sedegad gardaicvala, iqaurobas gaecala. aseT SemTxvevaSi a.-s 
qmedeba damamZimebel garemoebaSi Cadenil gaupatiurebis 
mcdelobad unda dakvalificirdes (ssk-is me-19, 137-e muxlis me-4 
nawilis ,,b’’ qvepunqti). aseTi kvalifikacia savsebiT Seesabameba 
ssk-is me-11 muxlis Sinaarss da ar arRvevs sisxlis samarTlis 
principebs, piriqiT, sakiTxis aseTi gadawyveta gamomdinareobs 
sixlis samarTlis politikis miznebidan.  

imis aRiareba, rom SedegiT kvalificirebul deliqtebSi 
danaSaulis mcdeloba dauSvebelia, ar aris marTebuli, radgan, 
rogorc ukve zemoT aRiniSna, ssk-is me-11 muxli SedegiT 
kvalificirebul deliqtebs ganzrax danaSaulad miiCnevs, amitom 
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ganzrax danaSaulSi mcdelobis dasabuTeba, rogorc wesi, 
SesaZlebelia. Tumca gasaTvaliswinebelia iseTi SemTxvevebi, 
rodesac danaSaulis mcdeloba SedegiT kvalificirebul 
danaSaulebSi gamoiricxeba. ase, magaliTad, gaupatiurebis mizniT 
moqmedma a.-m Zaladobisas, vidre sqesobriv kavSirs daamyarebda 
dazaralebulTan, nebayoflobiT aiRo xeli gaupatiurebaze, Tumca 
gamoyenebuli Zaladobis Sedegad, b. gardaicvala (mZime SedegiT 
kvalificirebul deliqtebSi mcdelobis SeuZlebloba 
nebayoflobiT xelis aRebis pirobiT).  

rac Seexeba e. w. Tanamdevi SedegiT kvalificirebul 
deliqtebs, aqac, aseve SesaZlebelia, mcdelobis dasabuTeba. aseT 
deliqtebis Tavisebureba mdgomareobs imaSi, rom damnaSavis 
ganzraxva makvalificirebel garemoebebsac moicavs. aseTi 
deliqtis mcdelobad Sefasebaze gavlenas ar axdens ZiriTadi 
deliqtis damTavrebis momenti. magaliTad, Tu damnaSave moqmedebs 
ori adamianis mZevlad xelSi Cagdebis ganzraxviT da, erT 
SemTxvevaSi, erT adamians Caigdebs xelSi, xolo meore 
SemTxvevaSi, verc erT maTgans ver aiyvans mZevlad, qmedeba orive 
SemTxvevaSi mZevlad xelSi Cagdebis mcdelobad unda Sefasdes 
(ssk-is me-19, 144-e muxli).829 

im SemTxvevaSi, Tu Sedegi gaufrTxileblobiT aris 
gamowveuli, maSin aucilebelia ZiriTadi deliqtis 
daumTavreblobis momenti, radgan Tu igi damTavrda, maSin 
mcdelobaze saubari gamoricxulia.  

safrTxis Seqmneli deliqtebidan yuradRebas imsaxurebs 
saqarTvelos sisxlis samarTlis kodeqsis 229-e muxli,830 romlis 
Sinaarsi, 2012 wels ganxorcielebuli sakanonmdeblo cvlilebebis 
Sedegad, mTlianad Seicvala. dasaxelebuli muxlis 1-li nawili 
iTvaliswinebs pasuxismgeblobas sicocxlisaTvis saSiSi 
mowyobilobis an nivTierebis gadatanis, ganTavsebis, gasrolis an 
afeTqebisaTvis, an sxva qmedebisaTvis, rodesac damnaSavis mizans 
adamianis sicocxlis mospoba an sxva mZime Sedegis gamowveva 
warmoadgens. amave muxlis me-4 nawilis ,,a” qvepunqtiT ki 
pasuxismgebloba ekisreba imas, vinc aseTi qmedebiT adamianis 
sicocxlis mospoba an sxva mZime Sedegi gamoiwvia. aRniSnuli 
Semadgenloba, rogorc ukve aRiniSna, safrTxis Semqnel ganzrax 
danaSaulis tips miekuTvneba, sadac damnaSave Sedegisadmi 
moqmedebs arakonkretizebuli pirdapiri ganzraxviT, xolo me-4 
nawilSi damnaSaves Sedegis mimarT gaufrTxileblobiTi 
damokidebuleba gaaCnia. 

ssk-is 229-e muxli Zalian hgavs ssk-is 109-e muxlis 1-li 
nawilis ,,g” qvepunqtis Sinaarss, radgan orive SemTxvevaSi 
saubaria sicocxlisa da janmrTelobisaTvis sayovelTaod saSiSi 
saSualebiT adamianis ganzrax mkvlelobaze, Tumca maT Soris 

                                                 
829 ix. mWedliSvili-hedrixi (2011), gv. 85-86. 
830 saqarTvelos ssk-is 229-e muxlis saTauri, afeTqeba, ar Seesabameba amave mux-
lis Sinaarss, radgan es muxli aRwerilobiT xasiaTs atarebs da masSi afeTqe-
basTan erTad, sxva qmedebebic ari mocemuli. maSasadame, ssk-is 229-e muxlis sa-
Tauri ver moicavs amave muxlis Sinaarss.  
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arsebobs gansxvaveba, kerZod, ssk-is 229-e muxli warmoadgens sxva 
umarTlobas da misi dacvis ZiriTadi obieqtia ara konkretuli 
adamiani, aramed sazogadoebrivi wesrigi da usafrTxoeba. 
afeTqebis dros damnaSaves unda ssk-is 229-e muxlSi CamoTvlili 
Sedegebis gamowveviT sazogadebrivi usafrTxoebisa da wesrigis 
darRvevis miznis miRweva. amasTan, afeTqebis dros ganzraxvas ar 
aqvs konkretuli xasiaTi. 

dasaxelebuli muxlis ganxilva yuradRebas imsaxurebs 
danaSaulis mcdelobasTan dakavSirebiT. rogorc wesi, ssk-is 229-e 
muxliT gaTvaliswinebuli danaSaulis mcdeloba gamoricxulia, 
magram, SesaZlebelia, ssk-is 229-e muxlSi uvargisi mcdelobis 
arseboba dasabuTdes. magaliTad, a.-m SecdomiT asafeTqebeli 
mowyobilobis nacvlad usafrTxo mowyobiloba ganaTavsa. 
mocemul SemTxvevaSi a. ver daisjeba damTavrebuli ssk-is 229-e 
muxlisaTvis, radgan a.-s mier gamoyenebul iqna uvargisi 
saSualeba. aqedan gamomdinare, a. pasuxs agebs ssk-is me-19, 229-e 
muxlebis safuZvelze. 

sisxlis samarTlis praqtikaSi SeiZleba aRmocendes iseTi 
SemTxvevebi, sadac qmedeba danaSaulis mcdelobad Sefasebas 
imsaxurebs. magaliTad, rodesac eqspertiza ver adgens dedam 
Cvili angarebis motiviT mSobiarobis dros mokla, Tu 
mSobiarobis dawyebamde cota xniT adre Seuwyvita nayofs 
sicocxle, Tumca samedicino daskvnis safuZvelze nayofi 
aucileblad janmrTeli unda dabadebuliyo. in dubio pro reo-s 
principis gaTvaliswinebiT, mocemul SemTxvevaSi, Tu ver dgindeba 
simarTle, maSin dedas saerTod ar unda daekisros 
pasuxismgebloba. Tumca, Tu ar iqneba gaziarebuli sisxlis 
samarTalSi gabatonebuli Sexeduleba,831 romelic sicocxles 
dabadebis momentidan dacvis obieqtad acxadebs, maSin, 
SesaZlebelia, dedas pasuxismgebloba ganzrax mkvlelobis 
mcdelobisaTvis daekisros. 

maSasadame, rodesac dedas ganzraxuli aqvs bavSvis 
mocileba im momentSi, rodesac dabadebis procesi unda daiwyos 
(magaliTad, mSobiarobamde 3 saaTiT adre), ukve SesaZlebelia, 
mkvlelobaze saubari. marTalia, aseTi mosazreba garkveul 
SekiTxvebs warmoSobs, Tundac ukanono abortisagan mkvlelobis 
gamijvnis TvalsazrisiT, magram es ar unda gaxdes am 
Sexedulebaze uaris Tqmis safuZveli. aucilebelia, rom sisxlis 
samarTalma SeimuSavos iseTi debulebebi, romlebic 
uzrunvelyofs bavSvis sicocxlis dacvas, Tundac dabadebamde 
ramdenime xniT adre da, amis Sesabamisad, daubadebeli bavSvis 
sicocxles gauTanabrebs dabadebuli adamianis sicocxles.  

dasaxelebuli koncefcia kriminalur-politikuri 
mosazrebebiT, savsebiT gamarTlebulia. 

 

                                                 
831 qarTuli sisxlis samarTlis mixedviT, adamianis sicocxle mkvlelobis 
obieqtad miiCneva maSin, rodesac bavSvi dedis organizms nawilobriv gamoeyofa. 
ix.: lekveiSvili kerZo nawili, tomi I (2011), gv. 25, 59; wulaia (2003), gv. 36-37. 
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§2. mcdelobis SesaZleblobis sakiTxi umoqmedobiT 
deliqtebSi germanuli sisxlis samarTlis mixedviT 

 
me-19 saukunis dasawyisidan germanul sisxlis samarTlis 

dogmatikaSi aRmocenda azri imis Taobaze, rom SesaZlebelia 
danaSaulis Cadena umoqmedobiT deliqtebSi. umoqmedobis 
deliqtebis dayofas Sereul da wminda umoqmedobiTi xasiaTis 
deliqtebad pirvelad ludenTan hqonda adgili.832  

2. 1. mcdelobis dawyebis sakiTxi Sereuli umoqmedobis deliqtebSi 

adreul sisxlis samarTlis dogmatikaSi arsebobda azri, 
romlic eWqveS ayenebda umoqmedobiT danaSaulis mcdelobis 
dasjadobas. vinaidan umoqmedoba ar warmoadgens moqmedebas, 
amitom adreuli periodis dogmatika umoqmedobisaTvis dasjadobis 
dawesebas analogiis akrZalvis principis darRvevad 
ganixilavda.833 

Sereuli umoqmedobiT834 ganxorcielebul danaSaulebSi 
mcdelobis SesaZleblobis sakiTxi Tanamedrove germanul sisxlis 
samarTlis dogmatikasa835 da sasamarTlo praqtikaSi836 davas ar 
iwvevs. Tumca sadavoa sakiTxi imis Taobaze, Tu rodis iwyeba 
Sereuli umoqmedobiT deliqtebSi danaSaulis mcdeloba. amasTan 
dakavSirebiT, arsebobs gansxvavebuli Sexedulebebi: 

pirveli poziciis Tanaxmad, mcdelobas adgili aqvs 
dazaralebulis gadarCenis ukve pirvelive Sansis amowurvisTanave.  

meore pozicia ki ambobs, rom mcdeloba iwyeba mxolod 
dazaralebulis gadarCenis bolo SesaZleblobis gaSvebisTanave.  

mesame Sexedulebas yuradReba gadaaqvs garantis 
warmodgenaze, rac imas niSnavs, rom umoqmedobas maSin aqvs 
adgili, rodesac damnaSavis warmodegniT, umoqmedoba mometebul 
safrTxes uqmnis dacul samarTlebriv sikeTes. 

meoTxe Sexedulebas miaCnia, rom mometebuli safrTxe maSin 
vlindeba, rodesac damnaSave movlenebze batonobas kargavs.837  

mexuTe Sexedulebis Tanaxmad, mTavaria saxeze iyos 
damnaSavis warmodgena da safrTxe iqneba Tu ara, amas umoqmedobis 
danaSaulis mcdelobad SefasebisTvis mniSvneloba ara aqvs. 
dasaxelebuli Sexeduleba amodis Tvalsazrisidan, rom uvargisi 
mcdelobis dros safrTxis ararsebobis miuxedavad, mcdeloba 
isjeba.838 

 garda amisa, umoqmedobiT deliqtebSi sadavoa sakiTxi imis 
Taobaze, Tu ramdenad aris SesaZlebeli gansxvavebis gakeTeba 

                                                 
832 ix. Malitz (1998), gv. 78. 
833 ix. Ahmed (2007), gv. 43-44. 
834 Sereuli umoqmedobiT deliqtebSi umoqmedobiT danaSaulis Cadenis aucile-
bel winapirobas warmoadgens germaniis sisxlis samarTlis kodeqsis   me-13 pa-
ragrafiT gaTvaliswinebuli sagarantio funqcia. 
835 ix. Leipziger Kommentar (2007), gv. 1550. 
836 ix.: BGHSt 38, gv. 358; BGHSt 40, gv. 270.  
837 ix. BGHSt 38. gv. 360. 
838 ix. Kühl, AT (2008), gv. 635-636. 



 239 

daumTavrebel da damTavrebul mcdelobebs Soris, rogorc amas 
adgili aqvs moqmedebiT Cadenili deliqtebis dros.839 am 
problemasTan dakavSirebiT aRmocenda Teoriebi, romlebic 
Taviseburad asabuTeben am sakiTxs.  

2. 1. 1. umoqmedobis deliqtebi ,,damTavrebuli mcdelobis 
Teoriis’’ mixedviT  

germanel sisxlis samarTlis mecnierTa nawils 
umoqmedobiT deliqtebSi daumTavrebeli mcdeloba miuReblad 
miaCnia. isini miuTiTeben imaze, rom umoqmedobis dros pirovneba 
yovelTvis imyofeba damTavrebuli mcdelobis stadiaze da amitom  
aseTi dayofa Tavis mniSvnelobas kargavs.840 swored amitom 
,,damTavrebuli mcdelobis’’ Teoriis mixedviT, Sereuli 
umoqmedobis dros daumTavrebel da damTavrebul mcdelobebs 
Soris gansxvaveba an saerTod SeuZlebelia, an ubralod 
aucilebeli ar aris. amasTan, ganviTarda azri, romlis 
mixedviTac, Sereuli umoqmedobis dros arsebuli mcdeloba 
aqtiuri qmedebis dros damTavrebuli mcdelobis analogiuria.841 

zogjer federaluri sasamarTloc am gzas adgas da 
umoqmedobiT deliqtSi erTmaneTisagan ar mijnavs daumTavrebel 
da damTavrebul mcdelobebs.842 sasamarTlos miaCnia, rom 
umoqmedobis dros arsebuli mcdeloba emsgavseba moqmedebis dros 
arsebul damTavrebul mcdelobas.843 

2. 1. 2. daumTavrebeli da damTavrebuli mcdelobis gamijvna 
umoqmedobis deliqtebSi ,,diferencirebuli Teoriis’’ 

mixedviT  
zemoT ganxiluli Teoriis sapirispirod, romelic 

miuTiTebs imaze, rom umoqmedobiT Cadenili mcdeloba dogmaturad 
mxolod  damTavrebuli formiT arsebobs, ganviTarda iseTi 
Sexeduleba, romelic umoqmedobis dros erTmaneTisagan 
ganasxvavebs daumTavrebel da damTavrebul mcdelobebs da, 
amasTan erTad, igi nebayoflobiT xelis aRebis Sefasebisas 
sakuTar dasabuTebas am gamijvnas afuZnebs. es Sexeduleba 
gamijvnis mniSvnelovan Sedegs umetesad imaSi xedavs, rom 
damnaSave mxolod damTavrebuli mcdelobis stadiaze aris 
Sedegis Tavidan acilebis riskis matarebeli.844 umoqmedobiT 
deliqtebSi mcdelobis dayofa daumTavrebel da damTavrebul 
mcdelobad sakmaod efeqturia da maTi diferencireba aCvenebs, 
rom SesaZlebelia aq sxvadasxva masStabs hqondes adgili.845  

                                                 
839 ix. Roxin, AT (2003),  gv. 421. 
840 ix. Freund, AT (2009), gv. 333. 
841 ix. Küper, ZStW (2000), gv. 4-5. 
842 ix. BGHSt, NStZ (1998), gv. 508. 
843 ix. BGHSt 38, gv. 149. 
844 ix. Küper, ZStW (2000), gv. 9-10. 
845 ix. Ahmed (2007), gv. 85-86. 
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diferencirebuli moZRvreba saTaves iRebs Sroderidan da 
lionidan. Sroderis SexedulebiT, umoqmedobiT deliqtebSi 
daumTavrebel mcdelobas maSin aqvs adgili, rodesac damnaSaves 
Sedegis Tavidan acileba jer kidev SeuZlia, ise rom Sedegis 
gamowvevisaTvis Tavisi mxridan Semdgomi umoqmedoba aucilebelia, 
xolo rac Seexeba damTavrebul mcdelobas, igi maSin aris saxeze, 
rodesac damnaSaves hgonia, rom misi Carevis miuxedavad, Sedegs 
veRar aicilebs Tavidan. rasakvirvelia, aseT SemTxvevaSi 
nebayoflobiT xelis aRebaze saubari ukve zedmetia. 
Sroderiseuli mcdelobis diferenciaciis garkveuli 
modificireba moaxdina lionma.846  

,,diferencirebuli Teoriis’’ mixedviT, Tanamedrove 
dogmatika umoqmedobiT deliqtebSi daumTavrebel mcdelobas 
maSin aRiarebs, rodesac damnaSavis warmodgeniT samaSvelo 
moqmedebebiT Sedegis dadgoma Tavidan iqneba acilebuli. 
magaliTad, umoqmedobiT Cadenili mkvlelobis daumTavrebel 
mcdelobas eqneba adgili maSin, rodesac deda fiqrobs, rom misi 
bavSvis sicocxlis gadarCena SesaZlebelia sakvebis kvlav micemis 
gziT, xolo damTavrebuli mcdeloba maSin aris saxeze, rodesac 
damnaSavis warmodgeniT umoqmedobiT iseTi viTareba Seiqmneba, rom 
Sedegis Tavidan acileba (Tavisi ZalebiT) ukve SeuZlebelia. 
magaliTad, rodesac deda darwmunebulia imaSi, rom sakvebis 
miucemlobiT bavSvi ise Zlier aris dasustebuli, rom sakvebis 
micemis miuxedavad, igi Sedegs Tavad ver aicilebs Tavidan, aramed 
aucilebelia eqimis daxmareba.847  

2. 1. 3. umoqmedobis deliqtebSi mcdelobis dawyebis sakiTxi 
,,pirvelive SesaZlo aqtis Teoriis’’ mixedviT  

am moZRvrebis mixedviT, umoqmedobiT deliqtebSi qmedebis 
Semadgenlobis ganxorcielebis uSualo dawyebas ukve maSin aqvs 
adgili, rodesac garantis warmodgeniT daxmarebis aRmoCenis 
pirvelive SesaZleblobam ukve gaiara.848 Tumca, zogjer isec 
xdeba, rom damnaSavem arc ki icis ramdeni xnis Semdeg Seeqmneba 
dazaralebuls safrTxe. mSoblebma, romlebsac ar surT TavianTi 
SvilisaTvis sisxlis gadasxma da amis gamo, igi ar mihyavT 
saavadmyofoSi, xSir SemTxvevaSi arc ki SeuZliaT daadginon, Tu 
rodis aRmoCndeba bavSvi sicocxlisaTvis saSiS mdgomareobaSi.849   

rogorc Cans, am Teoriis mixedviT, SesaZlebelia qceva, 
romelsac samarTlebrivi sikeTisaTvis sakmarisi safrTxe ar 
Seuqmnia, gadaiqces ukve sisxlissamarTlebrivad relevantur 
umoqmedobad. vinaidan am Sexedulebam dasjadoba Zalian adreul 
etapze gadawia, amitom igi mecnierebma ar gaiziares. aSkaraa, rom 
es Teoria garkveulwilad uaxlovdeboda e. w. azris sisxlis 
samarTals.850 
                                                 
846 ix. Ahmed (2007), gv. 72-73. 
847 ix. Ahmed (2007), gv. 76-77. 
848 ix. Heinrich, AT (2012), gv. 338. 
849 ix. Roxin, AT (2003),  gv. 426. 
850 ix. Heinrich, AT (2012), gv. 338. 
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2. 1. 4. umoqmedobis deliqtebSi mcdelobis dawyebis sakiTxi  
,,bolo SesaZlo aqtis Teoriis’’ mixedviT  

umoqmedobiT deliqtebSi ,,bolo SesaZlo aqtis Teoriis’’ 
mixedviT, danaSaulis mcdelobas maSin aqvs adgili, rodesac, 
garantis warmodgeniT, daxmarebis aRmoCenis bolo SesaZlebloba 
ukve amowurulia. am Sexedulebidan is daskvna gamomdinareobs, 
rom umoqmedobiT deliqtebSi arasdros ar aris daumTavrebeli 
mcdeloba, aramed aq yovelTvis adgili aqvs damTavrebul 
mcdelobas, radgan mcdelobis dawyeba da damTavreba yovelTvis 
emTxveva erTmaneTs.  

am Sexedulebam sisxlis samarTlis mecierebaSi ver 
daimkvidra adgili, radgan igi Zalian anvrcobs umoqmedobis 
droiT areals da, amis Sedegad, Zalian gvian iwyebs 
samarTlebrivi sikeTis dacvas, anu umoqmedobis manZilze igi ar 
Cqarobs mcdelobis dawyebas da elodeba samarTlebrivi 
sikeTisaTvis daxmarebis aRmoCenis SesaZleblobis bolo 
moments.851 aqedan gamomdinare, pacientis mkvlelobis 
mcdelobisaTvis ar daisjeba eqimi maSin, rodesac igi pacients 
ramdenime dRis manZilze ar aZlevs sakvebs, maSin, rodesac misi 
warmodgeniT Sedegis dadgomamde jer kidev ramdenime kviraa 
darCenili.852 swored es gaxlavT am Sexedulebis kriminalur-
politikuri nakli. garants moeTxoveba ara mxolod Sedegis, 
aramed aseve, SedegTan axlos mdgomi safrTxis Tavidan acileba.853 

am Teoriis dogmaturi nakli imaSi mdgomareobs, rom mas 
umoqmedobidan nebayoflobiT xelis aReba SeuZleblad miaCnia. es 
ki, Tavis mxriv, ewinaaRmdegeba kanonis moTxovnas, romelic 
mcdelobis yvela SemTxvevebSi nebayoflobiT xelis aRebis 
SesaZleblobas iTvaliswinebs.854 

2. 1. 5. umoqmedobis deliqtebSi mcdelobis dawyebis 
gansazRvra ,,uSualo safrTxis Teoriis’’ mixedviT  
sisxlis samarTlis mecnierebaSi fogleris mier 

ganviTarda Sexeduleba, romelmac umoqmedobiT deliqtebSi 
mcdelobis dawyebis erTaderT kriteriumad dazaralebulisaTvis 
konkretuli safrTxis Seqmna daasaxela. Tavisi Sexedulebis 
sailustraciod mecniers moyavs magaliTi raixis sasamarTlo 
praqtikidan, rodesac, Cvilis moSorebis mizniT, tyeSi dabadebuli 
bavSvi mSoblebma miatoves upatronod da saxlSi wavidnen. 
fogleri pirdapir miuTiTebs imaze, rom mcdeloba iwyeba ara 
bavSvis mitovebis momentidan, aramed mxolod im droidan, rodesac 
bavSvis sicocxle kritikul situaciaSi aRmoCndeba. maSasadame, Tu 
ki kritikuli situacia ufro adreul etapze Seiqmna, vidre amas 
damnaSave moeloda, adgili eqneba mkvlelobis mcdelobas maSinac, 

                                                 
851 iqve. 
852 ix. Ahmed (2007), gv. 56-57. 
853 ix. Kühl (2008), gv. 634. 
854 ix. Roxin, AT (2003),  gv. 426 
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rodesac movlenebi jer kidev damnaSavis batonobis sferoSia 
moqceuli.855 

am koncefciaze dayrdnobiT, Tuki moZraobis usafrTxoebis 
wesebis darRveviT mZRoli daejaxa fexiT mosiarules da mZime 
dazianeba miayena mas da, amis Semdeg gauCnda dazaralebulis 
mokvlis ganzraxva da SemTxvevis adgilidan miimala, saxeze iqneba 
mkvlelobis mcdeloba ara maSin, rodesac damnaSave ukve 
SemTxvevis adgilidan wava, aramed maSin, rodesac dazaralebuls 
dauxmareblobis Sedegad sikvdilis safrTxe Seeqmna.856 

aqedan gamomdinare, vinaidan aRniSnuli SexedulebiT 
Zalian farTovdeba umoqmedobiT deliqtebSi mcdelobis 
dasjadobis farglebi, igi ar SeiZleba gaziarebul iqnes. 

2. 1. 6. umoqmedobis deliqtebSi mcdelobis gansazRvris 
,,alternatiuli Teoria”857 

(gabatonebuli Sexeduleba) 
umoqmedobiTi xasiaTis deliqtebSi mcdelobis dawyebis 

Sesaxeb ganviTarda Teoria, romelic moqmedebiT Cadenil 
danaSaulebSi mcdelobis dawyebis gansazRvrisaTvis aqtiurad 
gamoiyeneba. es Teoria dReisaTvis gabatonebul Sexedulebad 
iTvleba.858  

am Sexedulebis mixedviT, mcdeloba iwyeba zustad im 
momentSi, rodesac garanti movlenebis msvlelobas Tavisi 
batonobis sferodan gauSvebs. magram Tuki mizezobriobis 
ganviTareba jer kidev garantis batonobis qveS aris moqceuli, 
iTvleba, rom umoqmedoba danaSaulis momzadebis stadias ar 
gascilebia. garda amisa, mcdelobas adgili aqvs maSinac, rodesac 
dazaralebuls uSualo safrTxe eqmneba. Tu tyeSi dabadebul 
Cvilze mSoblebi ar zrunaven da undaT, rom es ukanakneli 
moiSoron, adgili eqneba mxolod danaSaulis momzadebas, vidre 
mSoblebi bavSvTan imyofebian da am ukanasknels safrTxe jer 
kidev ar emuqreba. magram, rodesac axalSobils Semdgomi 
umoqmedobiT Seeqmneba uSualo safrTxe, maSinve daiwyeba 
mkvlelobis mcdeloba. amdenad, mkvlelobis mcdelobas eqneba 
adgili maSin, rodesac mSoblebi Cvils bedis anabara datoveben, 
Sesabamisad, isini movlenebs veRar akontroleben.859  

 

2. 2. mcdelobis dasjadobis sakiTxi wminda umoqmedobis 
deliqtebSi 

germanul sisxlis samarTlis mecnierebaSi danaSaulis 
mcdeloba, Sereuli umoqmedobiT deliqtebis garda, aseve e. w. 
wminda umoqmedobiT deliqtebSi dasaSvebad miaCniaT, rogorc 
                                                 
855 ix. Leipziger Kommentar (1985), gv. 81. 
856 ix. Roxin, AT (2003), gv. 427. 
857 ix. Roxin, AT (2003), gv. 422. 
858 ix.: Heinrich, AT (2012), gv. 339; Murmann (2011), 434. 
859 ix.: Roxin, AT (2003), gv. 423; Murmann (2011), 434. 
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vargisi, ise uvargisi mcdelobis saxiT. vargisi mcdelobis dros, 
mxedvelobaSia misaRebi is faqti, rom, Tuki umoqmedobiT 
ganxorcielebuli danaSaulis Semadgenloba Sedegze ar aris 
damokidebuli, maSin dauSvebelia vargis mcdelobaze saubari, 
radgan umoqmedoba ukve damTavrebul danaSauls warmoadgens. 
maSasadame, is, vinc ar exmareba sxvas, Cadis ssk-is 323-e ,,c” 
paragrafiT gaTvaliswinebul danaSaulis Semadgenlobas, kerZod, 
dauxmareblobas, sadac mcdelobis arseboba kanonmdebelma 
samarTlianad ar aRiara. magram sxva aris im SemTxvevaSi, rodesac 
wminda umoqmedobis deliqti iTvaliswinebs Sedegs. aseTia, 
magaliTad, germaniis ssk-is 120-e paragrafi, romelic 
iTvaliswinebs pasuxismgeblobas im umoqmedobisaTvis, romelsac 
Cadis cixeSi pasuxismgebeli TanamSromeli. amitom, rodesac 
sasjelaRsrulebis TanamSromeli xels ar uSlis patimrebis 
gaqcevaSi, mas pasuxismgebloba daekisreba germaniis ssk-is 120-e 
paragrafis me-3 abzaciT gaTvaliswinebuli danaSaulis 
mcdelobisTvis im momentidan, rogorc ki igi araviTar zomebs ar 
miiRebs patimrebis cixidan gaqcevis dawyebis win.860 

wminda umoqmedobis deliqtebSi ufro SesaZlebelia 
uvargisi mcdelobis arseboba.861 

 

§3. danaSaulis mcdelobis SesaZlebloba SedegiT 
kvalificirebul deliqtebSi germanuli sisxlis samarTlis 

mixedviT 

 
SedegiT kvalificirebuli deliqtebis gansakuTrebuli 

mniSvneloba, romelic ZiriTad deliqtebTan SedarebiT mkacri 
sasjelis dawesebiT vlindeba, kargad Cans mcdelobisa da 
nebayoflobiT xelis aRebis sakiTxis gadawyvetis dros.862 

SedegiT kvalificirebuli Semadgenloba erTdroulad 
efuZneba ZiriTad deliqts da mZime Sedegs. am orwverovani 
dayofidan aRmocendeba qmedebis damTavrebisa da mcdelobis 
sxvadasxva kombinacia: erT SemTxvevaSi, SesaZlebelia, ZiriTadi 
deliqti damTavrdes an mxolod mcdelobis stadiaze Sewydes, 
xolo rac Seexeba mZime Sedegs, SesaZlebelia, igi aseve 
mcdelobis stadiazec dadges.863 ra Tqma unda, aq ar igulisxmeba 
iseTi kombinacia, sadac ZiriTadi qmedeba da mZime Sedegi 
gaufrTxileblobiT xorcieldeba.864 

germanul sisxlis samarTlis dogmatikaSi miiCnevdnen, rom 
ganzraxvisa da gaufrTxileblobis kombinaciaSi mcdelobis 
dasabuTeba SeuZlebelia, iseve rogorc SeuZlebelia am 

                                                 
860 ix. Roxin, AT (2003), gv. 429. analogiuri magaliTi zemoT, qarTul sisxlis samar-
TalSi wminda umomqedobiT deliqtebSi mcdelobis SesaZleblobis paragrafSi 
ukve iyo ganxiluli. 
861 ix.: Jescheck, Weigend (1996), gv. 637-638; Fischer (2012), gv. 2407. 
862 ix. Bacher (1999), gv. 22. 
863 ix. Hardtung (2002), gv. 17. 
864 ix. Leipziger Kommentar (2007), gv. 1426-1427.  
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kombinaciaSi Tanamonawileobis arseboba.865 Tumca zogierTi 
mecnieri Tvlis, rom gaufrTxileblobiT gamowveuli mZime Sedegi, 
rogorc wesi, mcdelobis dasabuTebisaTvis sakmarisia. amasTan, 
gansakuTrebul SemTxvevebSi, danaSaulis Semadgenloba 
(magaliTad, germaniis ssk-is 251-e paragrafi) moiTxovs 
gaufrTxileblobis iseT formas, rogoric aris TviTimedovneba.866 
amasTan, SedegiT kvalificirebuli deliqtebi, germaniis sisxlis 
samarTlis kodeqsis me-11 paragrafis me-2 abzacis867 mixedviT, 
ganzrax deliqtebad iTvleba.868 

mxedvelobaSia misaRebi is faqti, rom, Tuki ZiriTadi 
deliqtis mcdeloba sasjeliT ar idevneba, maSin damnaSavis 
dasjadoba SedegiT damZimebuli ZiriTadi deliqtis mcdelobis 
dros dauSvebelia.869  

sasamarTlo praqtika da gabatonebuli Sexeduleba 
erTmaneTisagan ganasxvavebs ganzraxviT mocul Tanamdevi SedegiT 
kvalificirebul mcdelobas (Versuch der Erfolgsqualifizierung) da 
Tanamdevi SedegiT kvalificirebul mcdelobas (erfolgsqualifizierte 
Versuch).870 

3. 1. ganzraxviT moculi Tanamdevi SedegiT kvalificirebuli 
mcdeloba  

ganzraxviT moculi Tanamdevi SedegiT kvalificirebul 
mcdelobas (Versuch der Erfolgsqualifizierung) adgili aqvs im SemTxvevaSi, 
rodesac damnaSavis ganzraxva makvalificirebeli Sedegis 
gamowvevasac moicavs, e. i. mZime Sedegi damnaSavis ganzraxviT 
srulad aris moculi, magram Sedegi ar dgeba. magaliTad, a. 
saxeSi esvris b. safantis Tofidan da Segnebulad uSvebs 
(eventualuri ganzraxva), rom amis Sedegad, SesaZlebelia, b. 
mxedveloba dakargos, Tumca Sedegi ar dadgeba. aRniSnuli 
SemTxveva Sefasdeba janmrTelobis mZime dazianebis mcdelobad, 
romelsac iTvaliswinebs germaniis ssk-is 22-e, 226-e paragrafis    
1-li abzacis 1-li qveabzaci. Tumca zemoT dasaxelebul 
magaliTSi, Tu dadgindeba, rom a. mxedvelobis dakargvis mizniT 
esrola b.-s TvalSi, magram Sedegi ar dadga, gabatonebuli 
Sexeduleba aseT SemTxvevas SedegiT kvalificirebuli deliqtis 
mcdelobad ar miiCnevs, radgan aq Sedegs makvalificirebeli 

                                                 
865 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 140. 
866 ix. Heinrich, AT (2012), gv. 306. Tumca, hardtungi miuTiTebs imaze, rom mZime 
Sedegi, SesaZlebelia, gamowveuli iqnes aseve, ubralo gaufrTxileblobiTac 
(schlichte  fahrlässig), ix. Hardtung (2002), gv. 17. 
867 germaniis ssk-is me-11 paragrafis me-2 abzaci, saqarTvelos ssk-is me-11 muxlis 
msgavsad, ganzrax danaSaulad miiCnevs qmedebas maSinac, rodesac, marTalia, 
ZiriTadi qmedeba ganzraxviT xorcieldeba, magram mZime Sedegi 
gaufrTxileblobiT aris gamowveuli. 
868 ix. Wessels, Beulke (2012), gv. 238.  
869 ix. Hardtung (2002), gv. 281. 
870 ix.: Leipziger Kommentar (2007), gv. 1427; Baier, JA (2001), 751; BGHSt, NStZ (2001), 371, 534. 
dasaxelebuli terminebis qarTul enaze Targmani mocemulia veselsis da 
boilkes wignis qarTul TarganSi, ix. veselsi, boilke, 38-e gamocemis qarTuli 
Targmani, red., dvaliZe (2010), gv. 358. 
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xasiTi ar gaaCnia, aramed misi miRweva damnaSavis mizans 
warmoadgens. aqedan gamomdinare, bolo magaliTSi, sadac a. 
gamizvniT moqmedebs, damnaSavis qmedeba Sefasdeba germaniis ssk-is 
226-e paragrafis me-2 abzacis safuZvelze, romelic gulisxmobs 
damnaSavis mier ssk-is 226-e paragrafis 1-li abzaciT 
gaTvaliswinebuli Sedegebis gamizvniT gamowvevas.871 amasTan, 
mxedvelobaSia misaRebi is faqti, rom germaniis ssk-is 226-e 
paragrafis me-2 abzacis SemTxvevaSi ZiriTadi deliqtis 
damTavreba ar aris aucilebeli.872 

rogorc ukve iTqva, ganzraxviT mocul Tanamdevi SedegiT 
kvalificirebul deliqtebSi ar aris aucilebeli ZiriTadi 
deliqtis damTavreba. magaliTad, safantis Tofidan srolisas, 
damnaSave Segnebulad uSvebs Sedegis dadgomas, magram igi mizans 
acilebs, e. i. danaSaulis arc erTi ZiriTadi Semadgenloba, 
romelic mocemuli aris ssk-is 223-e da 224-e paragrafebSi 
ganxorcielebuli ar aris (ssk-is 223-e paragrafi iTvaliswinebs 
janmrTelobis dazianebis martiv Semadgenlobas, xolo ssk-is 224-e 
paragrafi Seexeba janmrTelobis dazianebas sicocxlisaTvis 
saSiSi saSualebebis gamoyenebiT – sawamlaviT, iaraRiT da a. S.). 
maSasadame, mcdelobisaTvis aucilebeli ar aris, rom ZiriTadi 
danaSaulis Semadgenlobis niSani ganxorcieldes.873  

ganzraxviT moculi Tanamdevi SedegiT kvalificirebuli 
mcdelobis iseTi variantebi arsebobs, rodesac, erT SemTxvevaSi, 
damnaSave ZiriTad deliqts axorcielebs, magram mZime Sedegi 
ZiriTad qmedebas ar mohyveba. magaliTad, a. rkinis naWers TavSi 
urtyams b.-s, raTa Semdgom Tavisuflad SeZlos b.-s seifidan 
nivTebis waReba. amasTan, a. iTvaliswinebs b.-s sikvdilis dadgomis 
SesaZleblobas. dazaralebulis gonebis dakargvis Semdeg, a. 
eufleba b.-s nivTebs, xolo dazaralebuli mezoblis daxmarebiT 
gadarCeba. meore SemTxvevaSi, rogorc ZiriTadi deliqti, aseve 
kvalificiuri Sedegi ar xorcieldeba. magaliTad, a. TavSi 
urtyams b.-s rkinis naWers, raTa Semdgom Tavisuflad SeZlos b.-s 
seifidan nivTebis waReba. amasTan, a. iTvaliswinebs b.-s sikvdilis 
dadgomis SesaZleblobas. b.-s gonebis dakargvis Semdeg, a. 
gamoaRebs seifis karebs, magram es ukanaskneli carieli daxvdeba. 
a. iZulebulia saxlSi xelcarieli dabrundes, xolo b. misi 
mezoblis daxmarebiT gadarCeba. orive SemTxvevaSi qmedeba 
Sefasdeba kvalificiuri Sedegis gamowvevis mcdelobad, anu 
sasikvdilo SedegiT yaCaRobis mcdelobad (ssk-is 22-e, 251-e 
paragrafi).874 

qmedebis amgvarad Sefaseba SesaZlebelia maSin, rodesac 
ZiriTadi deliqtis mcdeloba TavisTavad dasjadia (amis Sesaxeb 
zemoTac iyo aRniSnuli), radgan mZime Sedegi (Anstreben der Folge) 
calke aRebuli dasjadobas ver daafuZnebs. magaliTad, a. esvris 
b.-s muclis qveda nawilSi da fiqrobs, rom es ukanaskneli 

                                                 
871 ix. Roxin, AT (2003), gv. 437. 
872 ix. Fischer (2012), gv. 1515. 
873 ix. Roxin, AT (2003), gv. 438. 
874 ix. Heinrich, AT (2012), gv. 306-307. 
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ganayofierebis unars dakargavs. SesaZlebelia, aq janmrTelobis 
mZime dazianebis (germaniis ssk-is 226-e paragrafis 1-li abzacis   
1-li qveabzaci) mcdelobas hqondes adgili ara marto maSin, 
rodesac a. nasroli tyvia b.-s moxvdeba, magram ganayofierebis 
unaris dakargvas ver gamoiwvevs, aramed maSinac, rodesac b.-s 
tyvia acdeba, radgan germaniis ssk-is 223-e paragrafis me-2 abzacis 
mixedviT, gaTvaliswinebulia martivi janmrTelobis dazianebis 
mcdelobis dasjadoba.875 

sadavoa sakiTxi imis Sesaxeb, Tu rodis unda daisajos 
SedegiT kvalificirebuli deliqtis mcdeloba. arsebobs  iseTi 
SemTxvevebi, sadac damnaSave makvalificirebel Sedegs ukve 
ZiriTadi deliqtis mcdelobis ganxorcielebis Sedegad aRwevs, 
maSin, rodesac igi SedegTan mimarTebaSi gaufrTxileblobiT 
moqmedebs. nawilobriv aRiarebulia, rom am SemTxvevaSi, damnaSave 
mxolod ZiriTadi deliqtis mcdelobisaTvis agebs pasuxs, radgan, 
cnobilia, rom mcdeloba ganzraxvis gareSe ar arsebobs.876 

kvalificiuri Sedegis gamowvevis mcdeloba ori 
winapirobiT aris SezRuduli. pirveli mdgomareobs imaSi, rom 
damnaSavem mZime Sedegi ganzrax unda gamoiwvios da ara 
gaufrTxileblobiT, radgan gaufrTxileblobiT mcdelobas 
sisxlis samarTali ar icnobs. maSasadame, zemoT dasaxelebuli 
magaliTidan gamomdinare, dazaralebulisaTvis safrTxis Seqmna 
ssk-is 226-e paragrafis 1-li abzacis 1-li qveabzaci mcdelobis 
dasjadobisaTvis ar aris sakmarisi. meore gulisxmobs imas, rom 
damnaSavem ganzraxvis arsebobisas mZime Sedegis ganzrax gamowveva 
unda dauSvas. magaliTad, rodesac damnaSave mokvlis ganzraxviT 
iaraRidan esvris dazaralebuls, magram tyvias mis gverdiT myofs 
moaxvedrebs da janmrTelobas dauzianebs, qmedeba Sefasdeba 
ganzrax mkvlelobis mcdelobad germaniis ssk-is 22-e, 211-e, 212-e 
paragrafebis farglebSi da ara janmrTelobis dazianebiT 
gamowveul sasikvdilo Sedegis mcdelobad, ssk-is 22-e, 227-e 
paragrafebis safuZvelze. 

praqtikaSi iyo SemTxveva, rodesac sasamarTlom pirovnebis 
mimarT gamoiyena ,,janmrTelobis mZime dazianebis’’ (ssk-is 226-e 
paragrafi) Semadgenloba ,,sicocxlisaTvis saSiSi saSualebebis 
gamoyenebiT janmrTelobis dazianebis’’ (ssk-is 224-e paragrafi) 
SemadgenlobasTan idealur erTobliobaSi.877  

3. 2. Tanamdevi SedegiT kvalificirebuli deliqtis mcdeloba  

germaniis adreuli sisxlis samarTali SedegiT 
kvalificirebul deliqtebSi mcdelobas ganzraxva-
gaufrTxileblobis kombinaciis dros saerTod gamoricxavda, 
radgan miaCnda, rom mcdelobis dros danaSaulis yvela niSani, 
maT Soris Sedegic, damnaSavis ganzraxviT unda iyos moculi. 
amitom kanonmdebeli mxolod ZiriTadi deliqtis damTavrebas 

                                                 
875 ix. Wessels, Beulke, AT (2012), gv. 238-239. 
876 iqve. 
877 ix. Roxin, AT (2003), gv. 437-438. 
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aRiarebda.878 Tumca, Tanamedrove sisxlis samarTlis sasamarTlo 
praqtika da dogmatika Tanxmdeba imaze, rom Tanamdevi SedegiT 
kvalificirebul deliqtebSi mcdeloba (erfolgsqualifizierte Versuch) 
SesaZlebelia.879  

Tanamdevi SedegiT kvalificirebuli deliqtis mcdeloba 
saxezea maSin, rodesac, marTalia, damnaSavis ganzraxva 
makvalificirebel Sedegze ar aris orientirebuli, magram Sedegi 
dgeba ukve ZiriTadi Semadgenlobis ganxorcielebis procesSi 
(mcdelobis momentSi). maSasadame, Tanamdevi Sedegis dadgomas jer 
kidev ZiriTadi deliqtis damTavrebamde aqvs adgili. amasTan, 
dasaSvebia mZime Sedegis gamowveva rogorc ganzrax, aseve 
gaufrTxileblobiT.880 

miuxedavad aseTi Sefasebisa, Tanamdevi SedegiT 
kvalificirebul deliqtebSi mcdelobis SesaZleblobis sakiTxze 
arsebobs gansxvavebuli Sexedulebebi. gabatonebuli Sexeduleba 
danaSaulis Semadgenlobebis diferenciacias axdens, raTa 
gamoikveTos is tendenciebi, romelic SedegiT kvalificirebul 
deliqtebis mcdelobas SesaZleblad aqcevs.881 es exeba aseve iseT 
SemTxvevebs, sadac ZiriTadi deliqti gadacdomis xasiaTs 
atarebs.882 

sisxlis samarTlis zogierTi mecnieris azriT, 
dauSvebelia qmedebis mcdelobad Sefaseba maSin, rodesac 
ZiriTadi deliqti mcdelobis etapzea Sewyvetili, xolo mZime 
Sedegi ukve saxezea. magaliTad, damnaSave yaCaRobis dros 
gamoyenebuli ZaladobiT (iaraRs daxmarebiT) dazaralebuls 
gaufrTxileblobiT uspobs sicocxles, ise rom damnaSave ver 
axerxebs dazaralebulis nivTebis dauflebas. damnaSaves 
pasuxismgebloba daekisreba germaniis ssk-is 22-e, 249-e, 250-e da  
251-e paragrafebis safuZvelze883, romelic iTvaliswinebs 
yaCaRobis mcdelobas iaraRis gamoyenebiT, ramac gamoiwvia 
adamianis sikvdili.884 

aseTi Sefasebis kritika efuZneba imas, rom ganzraxva 
mcdelobis dros makvalificirebel niSnebsac unda moicavdes. 
marTalia, es kargi argumentia, magram amavdroulad rTulad 
gasagebi, radgan, rogorc cnobilia, germaniis ssk-is me-18 
paragrafi SedegiT kvalificirebul deliqtebSi Sedegis mimarT 
ganzraxvas ar moiTxovs.885 garda amisa, Tavad germaniis ssk-is 251-e 
paragrafSic pirdapir aris miTiTebuli, rom damnaSave mZime 

                                                 
878 ix. Bacher (1999), gv. 86. 
879 ix. Bacher (1999), gv. 88. 
880 ix.: Ferschl (1999), gv. 319; Bacher (1999), gv. 7. 
881 ix. Heinrich, AT (2012), gv. 308. 
882 ix. Wörner-Hofer (2008), gv. 116. 
883 germanul sisxlis samarTlis kodeqsSi cal-calke Semadgenlobebad aris 
mocemuli Cveulebrivi yaCaRoba (ssk-is 249-e paragrafi), iaraRis an sxva saSiSi 
saSualebebis gamoyenebiT Cadenili yaCaRoba (ssk-is 250-e paragrafi) da ssk-is 
249-e da 250-e paragrafebiT gaTvaliswinebuli yaCaRoba, ramac minimum 
gaufrTxileblobiT gamoiwvia adamianis sikvdili (ssk-is 251-e paragrafi). 
884 ix. Bacher (1999), gv. 93. 
885 ix. Roxin, AT (2003), gv. 443. 
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Sedegis mimarT minimum gaufrTxileblobiT mainc unda 
moqmedebdes. 

sisxlis samarTlis zogierTi mecnieri Tvlis, rom saWiroa 
gansakuTrebuli sakanonmdeblo regulireba, kerZod, iseTi normis 
SemoReba, romliTac SesaZlebeli iqneba e. w. SedegiT damZimebuli 
ZiriTadi deliqtis mcdelobis dasjadoba.886 

Tanamdevi SedegiT kvalificirebul mcdelobas sasamarTlo 
praqtika SesaZleblad miiCnevs. magaliTad, ssk-is 227-e paragrafiT, 
romelic iTvaliswinebs janmrTelobis dazianebas sasikvdilo 
SedegiT, dasaSvebia danaSaulis mcdeloba, radgan germaniis    
ssk-is 227-e paragrafi ara marto Sedegs, aramed ukve sxeulis 
damazianebel qmedebasac moicavs.887 es imas niSnavs, rom ssk-is 227-e 
paragrafis SemTxvevaSi, marTalia, specifikuri safrTxis 
arsebobaa saWiro, Tumca aseTi safrTxe ukve saSiSi qmedebis 
ganxorcielebiT mxedvelobaSi miiReba.888  

zogjer sadavoa iseTi SemTxvevebi, rodesac 
gaufrTxileblobiT gamosawvevi Sedegi ar dgeba. magaliTad, a. 
iaraRs umiznebs b. fexebSi. mas surs b.-s janmrTelobis dazianeba, 
raTa Semdeg advilad SeZlos misTvis nivTebis warTmeva. 
amavdroulad, a. xedavs, rom amiT b.-s sikvdilis safrTxe (ssk-is 
251-e paragrafi) emuqreba. damnaSave gamokravs Caxmaxs, magram 
iaraRi datenili ar aRmoCndeba.889 aseT SemTxvevaSi, germanel 
sisxlis samarTlis mecnierTa nawili uaryofs mcdelobis 
SesaZleblobas da miuTiTebs imaze, rom sakiTxis amgvari 
gadawyveta gamoiwvevs aRrevas ganzrax qmedebis mcdelobasa da 
gaufrTxileblobiT Seqmnil safrTxes Soris. mecnierTa meore 
nawili ki miiCnevs, rom mcdelobis dros ar aris aucilebeli 
safrTxe realurad arsebobdes, aramed sakmarisia, Tu safrTxe 
damnaSavis warmodgenaSi iqneba. dasaxelebul magaliTSi, vinaidan 
sikvdilis gamowvevis realuri safrTxe ar arsebobs, es ar 
gamoricxavs aRniSnuli qmedebis danaSaulis mcdelobad Sefasebis 
SesaZleblobas.890 

zogjer gaugebria im mecnierTa mosazreba, romlebic 
Tanamdevi SedegiT kvalificirebul deliqtebSi mcdelobas 
problemurad miiCneven maSin, rodesac damnaSave mZime Sedegis 
mimarT moqmedebs ganzrax da ara gaufrTxileblobiT. maTi azriT, 
aseT deliqtebSi mcdelobis dros mZime Sedegis mimarT damnaSaves 
mxolod gaufrTxileblobiTi damokidebuleba unda gaaCndes.891 

aseTi Sexeduleba ar unda CaiTvalos marTebulad, radgan 
germaniis sisxlis samarTlis kodeqsis normebi pirdapir 
miuTiTeben mZime Sedegis ganzraxviT gamowvevaze. amis magaliTad 

                                                 
886 ix. Herzberg, FS Knut Amelung (2009), gv. 162. 
887 ix. Heger, JA (2008), gv. 861. 
888 ix. Heinrich, AT (2012), gv. 311. 
889 es SemTxveva Zalian waagavs kvalificiuri Sedegis gamowvevis mcdelobis 
SemTxvevas, Tumca am ukanasknelis dros, rogorc zemoT ukve aRiniSna, 
damnaSaves Sedegis mimarT unda gaaCndes ganzraxva. 
890 Sead. Herzberg, FS Knut Amelung (2009), gv. 164. 
891 ix. Bacher (1999), gv. 109. 
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gamodgeba zemoT ukve dasaxelebuli ssk-is 251-e paragrafi, 
romlis Sinaarsidan is azri gamomdinareobs, rom mZime Sedegis 
mimarT damnaSaves, SesaZlebelia, ganzraxvac gaaCndes. 

Tuki dasaSvebia Tanamdevi SedegiT kvalificirebuli 
mcdeloba, maSin ismis SekiTxva, ra momentidan xdeba danaSaulis 
mcdelobis dawyebis aTvla? am kiTxvaze sasamarTlo praqtika ase 
pasuxobs: qmedebis uSualod dawyebisTvis aucilebeli ar aris 
damnaSavis mier danaSaulis Semadgenlobis niSnis ganxorcieleba. 
sakmarisia, rom damnaSave iTvaliswinebdes qmedebebs, romlebic 
misi danaSaulebrivi gegmis mixedviT, danaSaulis Semadgenlobis 
Sesabamisi niSnis ganxorcielebas win uswrebs da amavdroulad, 
danaSaulis Semadgenlobas miekuTvneba.892 

3. 3. SedegiT kvalificirebul deliqtebSi danaSaulis mcdelobis 
irgvliv aRmocenebuli Teoriebi 

3. 3. 1. Sedegis saSiSroebis Teoria  
,,Sedegis saSiSroebis Teoriis’’ mixedviT, SedegiT 

kvalificirebul danaSaulebSi ZiriTadi deliqti aucileblad 
damTavrebuli unda iyos, radgan SedegiT kvalificirebul 
deliqtebSi mZime SedegSi swored ZiriTadi deliqtis wiaRSi 
arsebuli gansakuTrebuli safrTxe hpovebs asaxvas. radgan 
ZiriTadi deliqtis mcdelobis dros Sedegi jer kidev ar aris 
saxeze, amitom, gamodis, rom am situacias aucilebeli ,,Sualeduri 
Sedegi’’ aklia. maSasadame, safrTxeze dafuZnebuli ZiriTadi 
deliqtis Sedegi faqtobrivad ganxorcielebuli unda iyos. 
magaliTad, a. yaCaRobis dros, muSts Caartyams b., ris Sedegad  b.-e 
Zirs davardeba da mokvdeba. xolo safule, romlis dauflebac a.-
s hqonda ganzraxuli, b.-s ar aRmoaCndeba jibeSi. a.-s qmedeba, 
mocemuli Teoriis Tanaxmad, unda Sefasdes yaCaRobis mcdelobad 
(ssk-is 22-e, 229-e paragrafebi) da damTavrebul janmrTelobis 
dazianebad sasikvdilo SedegiT (ssk-is 227-e paragrafi), 
danaSaulTa erTobliobiT. sisxlis samarTlis dogmatikaSi 
samarTlianad miuTiTeben imis Taobaze, rom aRniSnuli 
kvalifikacia ar aris srulyofili da ewinaaRmdegeba germaniis 
ssk-is me-11 paragrafis me-2 abzacis Sinaarss. dasaxelebuli 
paragrafis mixedviT, SedegiT kvalificirebuli deliqti ganzrax 
danaSauls warmoadgens da garda amisa, am normis arsidan 
gamomdinareobs SedegiT kvalificirebul deliqtebSi mcdelobis 
SesaZleblobis sakiTxi.893 dReisaTvis, ,,Sedegis saSiSroebis 
Teorias’’ sakiTxis calmxrivad gadawyvetis gamo, aRar hyavs 
momxreebi.894 

 
 
 

                                                 
892 ix. BGHSt 48, gv. 35-36. 
893 ix. Heinrich, AT (2012), gv. 309. 
894 ix. Roxin, AT (2003), gv. 440. 
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3. 3. 2. qmedebis saSiSroebis Teoria   
,,qmedebis saSiSroebis Teoriis’’  mixedviT, SedegiT 

kvalificirebuli danaSaulis Semadgenlobis gamoyeneba 
SesaZlebelia maSin, rodesac ZiriTadi deliqti mcdelobis 
stadiaze Sewydeba, xolo mZime Sedegi ganxorcieldeba. amasTan, 
mniSvneloba ara aqvs konkretulad romel deliqts exeba saqme. 
amiT is sabuTdeba, rom mZime SedegiT qmedebaSi arsebuli safrTxe 
xorcieldeba. aRniSnuli Teoriis Tanaxmad, ZiriTadi deliqtis 
mcdeloba aucileblad unda daisajos. es Sexeduleba im 
Sedegamde midis, rom mZime Sedegis gamowvevis dros savsebiT 
SesaZlebelia SedegiT kvalificirebuli deliqtis mcdeloba. 
amitom am Teoriis mixedviT, ,,Sedegis saSiSroebis TeoriaSi” 
dasaxelebul magaliTSi, a. qmedeba unda Sefasdes yaCaRobis 
mcdelobad, rasac Sedegad mohyva adamianis sikvdili (ssk-is 22-e, 
251-e paragrafebi) da damTavrebul janmrTelobis dazianebad 
sasikvdilo SedegiT (ssk-is 227-e paragrafi), danaSaulTa 
erTobliobiT.895 

aqedan gamomdinare, SeiZleba iTqvas, rom ,,qmedebis 
saSiSroebis Teoria”, ,,Sedegis saSiSroebis TeoriasTan” 
SedarebiT, ufro zust kvalifikacias iZleva. 

3. 3. 3. uSualo kavSiris Teoria  
,,uSualo kavSiris Teoriis’’ mixedviT, damnaSaves mZime 

Sedegi, SesaZlebelia, mxolod maSin Seeracxos, rodesac saxezea    
uSualo kavSiris damyarebisaTvis aucilebeli moTxovnebi. amis 
Sesabamisad, aRmocendeba mcdelobis dasjadobis sakiTxi, kerZod, 
Tu ki riskis Seqmnis winapirobebi, SesaZlebelia, arsebobdes, 
rogorc makvalificirebeli Sedegis gamomwvevi mcdelobis dros, 
aseve damTavrebuli ZiriTadi deliqtis dros, maSin dasaSvebia 
mcdeloba makvalificirebeli Sedegis gamowvevis dros. Tu ki 
marto ZiriTadi deliqtis Sedegs SeuZlia uSualo kavSiris 
damyareba, mcdeloba makvalificirebeli Sedegis gamowvevis dros 
unda gamoiricxos, radgan ZiriTadi deliqtis Sedegi mxolod 
damTavrebuli ZiriTadi deliqtis dros mtkicdeba. maSasadame, 
swored uSualo kavSiris monawileobiT ganisazRvreba, Tu 
ramdenad SesaZlebelia mcdeloba makvalificirebeli Sedegis 
gamowvevis dros.896  

3. 3. 4. diferenciaciis Teoria  
mZime SedegiT kvalificirebuli danaSaulis mcdelobis 

dasabuTebis sakiTxs `diferenciaciis Teoria~ (gabatonebuli 
moZRvreba) sxvagvarad udgeba. igi amodis iqedan, rom Sesabamisi 
deliqtis struqturis gaTvaliswinebiT, danaSaulis ZiriTadi 
SemadgenlobisaTvis damaxasiaTebeli saSiSroeba, danaSaulis 
Semadgenlobis Sedegs an ukve danaSaulis Semadgenlobis 

                                                 
895 ix. Heinrich, AT (2012), gv. 308-309.  
896 ix. Ferschl (1999), gv. 321. 
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Sesabamis qmedebas efuZneba.897 amdenad, Tu mZime Sedegi danaSaulis 
Semadgenlobis Sesabamisi qmedebis saSiSroebasTan aris 
dakavSirebuli, maSin mcdeloba aseT dros SesaZlebelia, magram, 
piriqiT, Tu ki mZime Sedegi ZiriTadi qmedebiT gamowveul SedegTan 
aris kavSirSi, maSin mcdeloba gamoricxulia.898 magaliTad, 
germaniis ssk-is 178-e paragrafi iTvaliswinebs gaupatiurebas, 
ramac gamoiwvia adamianis sikvdili. am danaSaulis Semadgenlobis 
Sedegi, am SemTxvevaSi sqesobrivi kavSiri, rogorc wesi, 
sicocxlisaTvis ar aris saSiSi da mxolod gamonaklis 
SemTxvevaSi SeiZleba gaxdes sikvdilis gamowvevis mizezi 
(magaliTad, rodesac dazaralebuli guliT avadmyofia). Tumca 
gaupatiurebis mcdelobis stadiaze gamoyenebuli Zaladoba 
saSiSia dazaralebulis sicocxlisaTvis. swored amitom, aseT 
danaSaulebSi SedegiT kvalifikacia dakaSvirebuli unda iyos ara 
qmedebis ,,Sualeduri SedegTan”899 (magaliTad, sqesobriv 
kavSirTan), aramed gamoyenebul ZaladobasTan. swored am sakiTxis 
marTebulad Sefasebazea damokidebuli mcdelobis problemis 
gadawyveta SedegiT kvalificirebul deliqtebSi. amitom, germaniis 
ssk-is 178-e paragrafis mcdeloba saxeze iqneba maSin, rodesac 
damnaSave sqesobrivi kavSiris damyarebas ver SeZlebs 
dazaralebulTan misi sikvdilis Semdeg. analogiurad gadawydeba 
sakiTxi yaCaRobis dros, rodesac qmedebas adamianis sikvdili 
mohyveba (ssk-is 251-e paragrafi).900 

,,diferenciaciis Teoria’’ gakritikebulia zogierTi 
mecnieris mier. maTTvis miuRebelia iseTi diferenciacia, romelic 
mudam Sesabamisi danaSaulis Semadgenlobis struqturisa da 
agebulebis Sesaxeb calkeul analizs moiTxovs. amas adasturebs 
is, rom ,,diferenciaciis Teoriis’’ farglebSi sadavoa mcdelobis 
SesaZleblobis sakiTxi, magaliTad, ssk-is 227-e paragrafis dros 
(janmrTelobis dazianeba sasikvdilo SedegiT). sadavoa, ssk-is  
227-e paragrafis dros mZime Sedegi ZiriTadi deliqtis SedegTan 
unda iyos kavSirSi (am dros mcdeloba gamoricxulia), Tu 
qmedebis saSiSroebaze unda iyos mibmuli (am SemTxvevaSi 
mcdeloba dasaSvebia). maSin, rodesac ssk-is 227-e paragrafSi 
mcdelobis arseboba makvalificirebeli Sedegis gamowvevis dros 
sisxlis samarTlis literaturaSi uaryofilia, federalurma 
sasamarTlom aq mcdeloba SesaZleblad miiCnia.901 

sabolood, SeiZleba iTqvas, rom SedegiT kvalificirebul 
deliqtebis mcdeloba, rodesac ZiriTadi deliqtis mcdelobisas 
qmedeba gaufrTxileblobiT mZime Sedegs iwvevs, germanul sisxlis 
samarTlis dogmatikasa da sasamarTlo praqtikaSi aRiarebulia. 
amitom, Sexedulebas, romelic aRniSnul SemTxvevaSi uaryofs 
mcdelobis SesaZleblobas im motiviT, rom ZiriTadi deliqtis 

                                                 
897 ix. Roxin, AT (2003), gv. 440. 
898 ix. Heinrich, AT (2012), gv. 310. 
899 Zaladobas, SesaZlebelia, ewodos Sedegis nawili, an Sualeduri Sedegi. ix. 
Roxin, AT (2003), gv. 442. sqolio 343.  
900 ix. Roxin, AT (2003), gv. 441-442. 
901 ix.: Heinrich, AT (2012), gv. 311; BGHSt 48, gv. 37. 
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ganzraxva makvalificirebel Sedegsac unda moicavdes,902 
uaryofolia germaniis ssk-is me-18 paragrafisa903 da me-11 
paragrafis me-9 abzacis me-2 qveabzacis Sinaarsis safuZvelze.  

 

§4. danaSaulis mcdelobis sakiTxi danaSaulis momzadebisa 
da e. w. Sekvecil-formalur deliqtebSi, actio da  omissio libera 

in causa-s SemTxvevaSi 

sakiTxi imis Sesaxeb, SesaZlebelia Tu ara mcdelobis 
dasjadoba momzadebisa da e. w. Sekvecil-formalur (Unternehmen) 
deliqtebSi (e. w. mcdelobis mcdeloba), germanuls sisxlis 
samarTalSi sxvadasxvanairad wydeba.904 

sisxlis samarTlis mecnierebaSi aRiarebulia, rom e. w. 
damokidebul mosamzadebel qmedebebSi905 danaSaulis mcdeloba ar 
aris SesaZlebeli, radgan aseT danaSaulebSi ,,vargisi mcdeloba” 
ukve Tavad es danaSaulia, Tumca, Teoriulad dasaSvebia 
momzadebis dros uvargisi mcdelobis arseboba. rac Seexeba e. w. 
damoukidebel mosamzadebel qmedebebs (delictum sui generis), am dros 
mcdeloba principulad SesaZlebelia. germaniis ssk-is 267-e 
paragrafis 1-li abzaci iTvaliswinebs pasuxismgeblobas 
qmedebebisaTvis, kerZod, yalbi dokumentebis damzadebisaTvis, an 
namdvili dokumentebis gayalbebisaTvis anda maTi gamoyenebisaTvis. 
ssk-is 267-e paragrafis es abzaci samarTlebrivi sikeTis dacvis 
TvalsazrisiT, swored mosamzadebel qmedebebs Seicavs, xolo am 
paragrafis me-2 abzacSi saubaria 1-li abzaciT gaTvaliswinebuli 
qmedebebis mcdelobaze. maSasadame, gamodis, rom damoukideblad 
dasjad mosamzadebel qmedebebSi mcdelobis arseboba 
kanonmdeblobiT aris gaTvaliswinebuli. magram amiT is ar aris 
naTqvami, rom yvela SemTxvevaSi ase unda Sefasdes sakiTxi, aramed 
umetes SemTxvevaSi saWiroa Sesabamisi paragrafebis analizi.906 
magaliTad, saxelmwifo gadatrialebis momzadebis (ssk-is 83-e 
paragrafi)907 mcdeloba ar aris SesaZlebeli, radgan 
kanonmdebelma dasjadoba winare etapze gadawia da, Sesabamisad, 
mcdelobis stadiac moicva.908 im SemTxvevaSi, Tuki am danaSaulSi 
adgili eqneba uvargisobis moments, maSin dasjadobis sakiTxi 
saerTod ar daismeba.909 

                                                 
902 aseT pozicias aviTarebda hardtungi, ix. Hardtung (2002), gv. 200-2002. 
903 ix. Roxin, AT (2003), gv. 443. 
904 iqve. 
905 mosamzadebeli qmedebebis dayofis Sesaxeb ixileT disertaciis me-3 karSi. 
906 ix. Roxin, AT (2003), gv. 444-445. 
907 germanul sisxlis samarTlis kanonmdeblobaSi e. w. Sekvecil-formaluri 
deliqti istoriulad pirvelad saxelmwifos gadatrialebis Semadgenlobebis 
saxiT Camoyalibda (germaniis ssk-is 81-e da 82-e paragrafebi), rodesac kanonmde-
belma saxelmwifosTvis mometebuli safrTxis Semcveli qmedebebi, ukve adreul 
etapze damTavrebul dasjad qmedebebad gamoacxada. aseTi sakanonmdeblo 
teqnika, SemdgomSi ukve sxva Semadgenlobebis Camoyalibebis drosac iqna gamo-
yenebuli. ix. Frister, AT (2011), gv. 304.  
908 ix. Jescheck, Weigend, AT (1996), gv. 524. 
909 ix. Baumann, Weber, Mitsch, AT (2003), gv. 596. 
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rac Seexeba danaSaulis mcdelobis SesaZleblobis sakiTxs 
e. w. Sekvecil-formalur  deliqtebSi (Unternehmen),910 uaryofiTad 
wydeba, radgan isini iseTi sakanonmdeblo konstruqciiT 
gamoirCeva, sadac mcdeloba da damTavreba erTmaneTs emTxveva.911 

danaSaulis Semadgenlobebis aseTi struqturis Seqmna 
aixsneba maT mimarT gamoxatuli mkacri sisxlissamarTlebrivi 
reaqciiT. e. w. Sekvecil-formaluri (Unternehmen) deliqtebi aris 
iseTi deliqtebi, sadac mcdeloba da damTavreba erTmaneTs 
emTxveva. amitom aq, mcdelobis mcdeloba, rogorc ukve iTqva, 
dauSvebelia. Tumca, uvargisi saSualebiT, an uvargis obieqtze 
mcdelobis SemTxvevebSi Sekvecil-formaluri deliqtebi 
Cveulebrivad isjeba.912  

maSasadame, wminda Sekvecil-formalur  (echten Unternehmen) 
deliqtebSi (magaliaTad, ssk-is 81-e, 82-e, 108-e ,,e’’ da sxva  
paragrafebi) mcdelobis SesaZlebloba gamoricxulia, radgan 
kanonmdebelma danaSaulis mcdeloba ukve damTavrebul 
danaSaulad gamoacxada da amiT mcdeloba da damTavreba 
erTmaneTs gauTanabra. amitom, mcdelobis mcdeloba ar SeiZleba. 
is, vinc aseT danaSaulebSi mcdelobis SesaZleblobas aRiarebs  
da, Sesabamisad, mis dasjas moiTxovs, maSin man momzadebis stadia 
dasjadad unda gamoacxados, rac yovlad dauSvebelia germanuli 
sisxlis samarTlisaTvis. rac Seexeba Sereul Sekvecil-formalur 
(unechten Unternehmen) deliqtebs, aq mcdelobis arseboba 
SesaZlebelia, Tumca gaaCnia situaciebs.913 magaliTad, ssk-is 292-e 
paragrafi iTvaliswinebs ukanono nadirobas da warmoadgens 
Sereul Sekvecil-formalur deliqts. Tu damnaSave nadirs kvalSi 
Caudgeba, daiWers an moklavs mas, isjeba dasaxelebuli 
paragrafiT. ssk-is 292-e paragrafis damTavrebisaTvis sakmarisia, 
Tu damnaSave erT-erT romelime qmedebas ganaxorcielebs.914 
sisxlis samarTlis literaturaSi dasaxelebulia ukanono 
nadirobis iseTi magaliTi, sadac mecnierebi mcdelobis 
SesaZleblobas uSveben. magaliTad, damnaSave, romelic tyeSi 
nadiris kvals mihyveba da hgonia, rom meliis kvalia, sinamdvileSi 
ZaRlis kvals mihyveba, igi Cadis ukanono nadirobis mcdelobas 
(ssk-is 22-e, 292-e paragrafebi),915 radgan am saxis deliqtebs 
mikuTvnebuli danaSaulis SemadgenlobebSi mcdelobis dasjadoba 
ZiriTadad damokidebulia sasjelis muqaraze (dasjis politikaze). 

dasaxelebul SemTxvevebSi mcdelobis SesaZleblobis 
sakiTxis garkvevis Semdeg, mizanSewonilia, gairkves sakiTxi imis 
Sesaxeb, SesaZlebelia Tu ara danaSaulis mcdelobas hqondes 
adgili e. w. actio da omissio libera in causa-s SemTxvevebSi. 

                                                 
910 erTmaneTisagan ganasxvaveben wminda (echte) da Sereuli saxis (unechte) e. w. 
Sekvecil-formaluri saxis deliqtebs. amis Sesaxeb ix. Leipziger Kommentar (2007), gv. 
1433.  
911 ix. Schönke, Schröder, Eser (2010), gv. 121. 
912 ix. Jescheck, Weigend, AT (1996), gv. 526-527. 
913 ix.: Baumann, Weber, Mitsch, AT (2003), gv. 596; Jakobs (1991), gv. 706-707. 
914 ix. Fischer (2012), gv. 2112, 2114. 
915 ix. Jakobs (1991), gv. 707. 
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rac Seexeba actio libera in causa-s,916 marTalia, igi kanoniT ar 
regulirdeba, magram CveulebiTi samarTliT aRiarebul 
gamonakliss warmoadgens.917 masSi igulisxmeba iseTi qceva, 
rodesac damnaSave winaswar Caigdebs Tavs Seuracxad 
mdgomareobaSi, magaliTad, didi odenobiT miiRebs alkoholur 
sasmels da mTvral mdgomareobaSi ganaxorcielebs 
danaSauls.Mmocemul SemTxvevaSi, problemas warmoadgens is faqti, 
rom daculi ar aris e. w. droSi Tanxvedris principi, rac imas 
niSnavs, rom danaSaulis Semadgenlobis niSnebi sul mcire 
danaSaulis ganxorcielebis dawyebis momentSi erTdroulad unda 
iyos saxeze.918 

Tumca am sakiTxze germanul sisxlis samarTlis 
dogmatikaSi gansxvavebuli poziciac arsebobs, romlis Tanaxmad, 
Sedegis gamowvevis momentSi ar aris aucilebeli, rom 
bralunarianoba saxeze iyos, aramed sakmarisia, rom igi 
damTavrebuli mcdelobis momentSi arsebobdes.919 

ganzraxi actio libera in causa-s SemTxvevebSi davas iwvevs 
sakiTxi imis Sesaxeb, Tu rodis aqvs adgili danaSaulis 
mcdelobas, e. i. maSin, rodesac damnaSavem braluunaro 
mdgomareobaSi Caiyena Tavi, SemdgomSi danaSaulis Cadenis mizniT, 
Tu maSin, rodesac damnaSavem aseT mdgomareobaSi daiwyo 
danaSaulis Semadgenlobis ganxorcieleba. amasTan dakavSirebiT, 
sisxlis samarTlis dogmatikaSi Camoyalibda sxvadasxva modeli, 
saidanac ufro did yuradRebas imsaxurebs ,,adreul etapze 
qmedebis dasjadobis gadatanis modeli”, igive ,danaSaulis 
Semadgenlobis modeli” da ,,sagamonakliso modeli”. orive 
models hyavs rogorc momxreebi, aseve mowinaaRmdegeebi.920  

ganzraxi actio libera in causa da, Sesabamisad,  omissio libera in 
causa-s SemTxvevebSi mcdelobis dawyeba damokidebulia am figuris 
dogmatur konstruqciaze. amitom danaSaulis mcdelobis sakiTxi 
actio libera in causa-s dros imis mixedviT wydeba, Tu romeli modelis 
safuZvelze moxdeba qmedebis Sefaseba.921  

                                                 
916 ,,actio libera in causa” igivea rac ,,actio libera in causa sed non libera in actu”. es niSnavs 
iseT qcevas, romelic dasawyisSi Tavisufalia da ara misi ganxorcielebis 
momentSi. ix. Heinrich, AT (2012). gv. 270. 
917 germaniis sisxlis samarTlis kodeqsis kerZo nawili iTvaliswinebs 323-e ,,a‘‘ 
paragrafs, romelic awesebs pasuxismgeblobas ganzrax an gaufrTxileblobiT 
mZime daTrobisaTvis, rodesac piri aseT mdgomareobaSi Caidens danaSauls da 
mas amisaTvis pasuxismgebloba ver ekisreba braluunarobis gamo. aRniSnuli Se-
madgenloba actio libera in causa-gan imiT gansxvavdeba, rom damnaSaves konkretuli 
danaSaulis Cadena ar unda hqondes winaswar ganzraxuli, vidre braluunaro 
mdgomareobaSi Caigdebs Tavs. ix. Fischer (2012), gv. 2280. magram Tu qmedebis Cadena 
damnaSaves winaswar aqvs dagegmili, maSin adgili eqneba ganzrax actio libera in 
causa-s, ix. Heinrich, AT (2012). gv. 276. 
918 ix. Kindhäuser, me-4 gamocema (2010), gv. 203-204. 
919 ix. Horn, GA (1969), gv. 292. 
920 ix. Leipziger Kommentar (2007), gv. 1564. 
921 ix. Satzger, Schmitt, Widmaier (2009), gv. 201. 
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,,adreul etapze qmedebis dasjadobis gadatanis models” 
adreul sasamarTlo praqtikaSi da sisxlis samarTlis 
dogmatikaSi gabatonebuli adgili ekava.922 

dasaxelebuli modelis mixedviT, mcdeloba iwyeba maSin, 
rodesac damnaSave winaswar Caiyenebs Tavs braluunaro 
mdgomareobaSi. maSasadame, ,,danaSaulis Semadgenlobis models” 
mcdelobis dawyeba adreul etapze gadaaqvs (actio praecendens). 
magaliTad, damnaSave alkoholur sasmels didi odenobiT iRebs im 
mizniT, rom aseT mdgomareobaSi myofma Caidinos mkvleloba. 
amitom, is, vinc am Teorias emxroba, igi mkvlelobis mcdelobad 
miiCnevs ukve braluunaro mdgomareobaSi Tavis Cagdebis dawyebis 
moments.923 aqedan ki iseTi daskvna gamomdinareobs, rom danaSaulis 
mcdelobis aTvlis wertili, ,,danaSaulis Semadgenlobis 
modelis” mixedviT, danaSaulis momzadebis stadiazea gadatanili, 
raSic am Teoriis momxreebi problemas ver xedaven, radgan 
miaCniaT, rom actio libera in causa-s dros mosamzadebeli qmedebebi, 
Cveulebrivi mosamzadebeli qmedebebisgan gansxvavebiT, uRirsobis 
imdenad maRali xarisxiT gamoirCevian, rom isini ukve danaSaulis 
mcdelobad unda ganixilebodes.924 am sakiTxSi zogierTi mecnieri 
Sors midis da mkvlelobis mcdelobad ukve iseT qmedebas miiCnevs, 
rodesac damnaSave mkvlelobis Cadenis ganzraxviT saxlSi magrad 
daTvreba da mTvral mdgomareobaSi myofs mas saxli jer kidev ar 
dautovebia. Tumca aqve miuTiTeben im problemaze, romelic 
warmoiSoba mocemul SemTxvevaSi dazaralebulisaTvis uSualo 
safrTxis Seqmnis ar arsebobis gamo.925 

am Teoriis sasargeblod zogierTi mecnieri damTavrebuli 
mcdelobis momentis gansazRvrisaTvis SualobiT amsruleblobis 
dros moqmed wesebze miuTiTebs, romlis mixedviTac, 
braluunarobisaTvis aucilebelia bolo aqtis Sesruleba, 
rodesac SualobiTi amsrulebeli movlenebs gauSvebs xelidan.926 

vinaidan dasaxelebul Teorias Zalzed Sors gadaaqvs 
dasjadobis farglebi, amitom am Teoriis farglebSi Tanamedrove 
germanul sisxlis samarTalSi ganviTarda ,,adreul etapze 
qmedebis dasjadobis gadatanis SezRuduli 
modeli”.Ddasaxelebulma modelma yuradReba gaamaxvila calkeuli 
deliqtis saxeebze. saqme exeba iseT deliqtebs, romlebic iseTi 
zusti da specifikuri konstruqciiT gamoirCeva, rom aq 
SeuZlebelia saubari qmedebis Semadgenlobis dawyebaze manam, 
vidre uSualod ar Sesruldeba am danaSaulis Semadgenlobis 
niSani. aseTia, magaliTad, ssk-is 316-e paragrafi, romelic awesebs 
pasuxismgeblobas im pirisaTvis, romelic mTvrali marTavs 
satransporto saSualebas. amitom Tu damnaSave daTvra, magram ver 
SeZlo saWesTan dajdoma, SeuZlebelia, daTrobis momenti 
CaiTvalos danaSaulis Semadgenlobis ganxorcielebis dawyebad. 

                                                 
922 ix. Heinrich, AT (2012). gv. 271. 
923 ix. Horn, GA (1969), gv. 305. 
924 ix. Horn, GA (1969), gv. 299.   
925 ix. Schönke, Schröder, Eser (2010), gv. 421. 
926 ix. Jakobs, AT II (1991), gv. 508-509. 
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amis garda, dasaxelebuli modeli actio libera in causa-s SemTxvevas 
,,SualobiT amsruleblobas” adarebs, radgan mocemul situaciaSi 
damnaSave iqceva ,,iaraRad”, rodesac igi mTvral mdgomareobaSi 
raime umarTlobas axorcielebs. aqedan gamomdinare, ,,adreul 
etapze qmedebis dasjadobis gadatanis SezRuduli modeli” 
logikurad askvnis, rom vinaidan sakuTari xeliT Casadeni 
deliqtebis ganxorcieleba SualobiTi amsruleblobiT ar aris 
SesaZlebeli, amitom aq actio libera in causa-s arseboba gamoiricxeba.927  

,,adreul etapze qmedebis dasjadobis gadatanis SezRuduli 
modelis” Tanaxmad, danaSaulis mcdelobis dawyebisaTvis 
sakmarisia, Tu ki damnaSave movlenebs gauSvebs xelidan. 
maSasadame, danaSaulis mcdeloba iwyeba ara sasmelis miRebis 
momentidan, aramed maSin, rodesac damnaSave braluunarobis 
zRvars gadaabijebs. amasTan, damnaSavis ganzraxvas kokretuli 
saxe unda hqondes. amitom Tu damnaSave daTvra im mizniT, rom 
simTvraleSi raime qmedeba Caidinos, es ar iqneba sakmarisi 
imisaTvis, rom mas ganzraxi danaSaulisaTvis daekisros 
pasuxismgebloba. magaliTad, a. daTvra im mizniT, rom mTvral 
mdgomareobaSi advilad SeuZlia danaSaulis Cadena, magram 
misTvis sulerTia ras Caidens, yaCaRobas, mkvlelobas, Tu sxva 
danaSauls. a. mTvral mdgomareobaSi mokla b. mocemul 
SemTxvevaSi, adgili aqvs gaufrTxileblobiT sicocxlis mospobas, 
radgan a., alkoholis miRebis momentSi, konkretuli ganzraxva ar 
gaaCnda. amasTan, ar aris aucilebeli, rom damnaSaves 
dazaralebuli individualurad hyavdes warmodgenili.928  

,,danaSaulis Semadgenlobis models” sisxlis samarTlis 
dogmatika eWvis TvaliT uyurebs, radgan, rogorc ukve aRiniSna, 
igi ewinaaRmdegeba koincidentialurobis (droSi Tanxvedra) 
princips. amitom am TvalsazrisiT actio libera in causa-s princips 
antikonstituciur principad ganixilaven.Ggarda amisa, 
,,danaSaulis Semadgenlobis modeli” winaaRmdegobaSi modis 
germaniis ssk-is 22-e paragrafis SinaarsTan, romlis Tanaxmad, 
mcdelobis dawyebas maSin aqvs adgili, rodesac damnaSave Tavisi 
warmodgeniT danaSaulis Semadgenlobis ganxorcielebas uSualod 
Seudgeba. aqedan gamomdinare, damnaSave, romelic daTvra im 
mizniT, rom ramdenime xanSi danaSauli Caidinos, jer kidev ar 
imyofeba mcdelobis stadiaze, radgan igi jer kidev ar Sesdgomia 
danaSaulis ganxorcielebas. amitom es Teoria, SeiZleba iTqvas, 
mcdelobisa da momzadebis sazRvrebs erTmaneTSi urevs.929 

germanul sisxlis samarTlis dogmatikaSi da sasamarTlo 
praqtikaSi, actio libera in causa-s principis dasabuTebis mizniT, 
ganviTarda ,,sagamonakliso modeli”, romelic danaSaulis 
Semadgenlobis Sesabamis qmedebas simTvralis mdgomareobasTan 
akavSirebs. aRniSnuli modelis Tavisebureba mdgomareobs imaSi, 
rom igi koincidentialurobis (droSi Tanxvedris) principidan 

                                                 
927 ix. Heinrich, AT (2012). gv. 272-273. 
928 ix. Heinrich, AT (2012). gv. 276-277. 
929 ix. Kindhäuser, me-4 gamocema (2010), gv. 206. 
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gamonakliss uSvebs: damnaSave qmedebis ganxorcielebis dros 
moqmedebs bralis gareSe, magram misi arabraleuloba mogvianebiT 
ganxorcielebul im qcevazea gadatanili, romelsac damnaSave ise 
ganaxorcielebda, rogorc bralunariani.930 dasaxelebuli modeli 
moiTxovs germaniis ssk-is me-20 paragrafidan, romelic pirs 
aTavisuflebs pasuxismgeblobisgan fsiqikis droebiTi 
moSlilobis mizeziT bralis ararsebobis gamo, gamonaklisis 
daSvebas, rac samarTlis borotad gamoyenebis gaTvaliswinebiT, 
teleologiuri reducirebis meTodis safuZvelze 
ganxorcieldeba.931 aRniSnuli modelis Tanaxmad, wina planze 
wamoiwevs ara arabraleulis qceva, aramed Seracxva. maSasadame, 
damnaSavis brali.932 

,,sagamonakliso modelis” Tanaxmad, damnaSave danaSaulis 
ganxorcielebas, Sesabamisad, mcdelobas maSin iwyebs, rodesac igi 
defeqtur mdgomareobaSi Caigdebs Tavs da amiT dacul 
samarTlebriv sikeTes Suqmnis safrTxes.933 literaturaSi 
miuTiTeben imis Sesaxeb, rom Tu ,,sagamonakliso modeli” 
,,individualur-obieqtur Teorias” daeyrdnoba, maSin SesaZlebelia 
mcdelobis dawyebis sakiTxi uproblemod dasabuTdes. amdenad, 
danaSaulis mcdelobis dawyebas maSin aqvs adgili, rodesac 
braluunaro piri Tavisi warmodgeniT, danaSaulis Semadgenlobis 
ganxorcielebas Seudgeba.934 

,,sagamonakliso modeli” Seicavs garkveul problematur 
momentebs. misi sisuste gaxlavT is, rom igi actio libera in causa-s 
princips sruli moculobiT aRiarebs. garda amisa, am modelis 
sawinaaRmdegod metyvelebs is faqtic, rom ssk-is me-20 
paragrafidan gamonaklisis daSveba, rasac dasaxelebuli modeli 
SesaZleblad miiCnevs, arRvevs koincidentialurobis princips, 
riTac germaniis konstituciis 103-e muxlis me-2 abzacTan modis 
winaaRmdegobaSi.935 amitom am models sisxlis samarTlis 
mecnierebaSi dResdReobiT Zalian cota mxardamWeri hyavs.936 

actio libera in causa-s principis dasabuTebis TvalsazrisiT, 
germanul sisxlis samarTlis dogmatikaSi dasaxelebuli 
modelebis garda, sxva modelebsac SexvdebiT, magaliTad, ,,bralis 
adreul etapze Sefasebis modeli”, ,,umarTlobis modeli”, da 
,,normis moqmedebasTan SeuTavseblobis modeli”. 

,,bralis adreul etapze Sefasebis modelis” Tanaxmad, 
bralze msjeloba SesaZlebelia adreul etapze warimarTos da 
igi ar unda Semoifarglos Seuracxis mier qmedebis 
ganxorcielebis momentiT. qmedeba, romelic dasaxelebulia ssk-is 
20-e paragrafSi, SesaZlebelia, farTod iyos gagebuli, vidre es 
,,danaSaulis Semadgenlobis ganxorcielebaa”, ssk-is 22-e 

                                                 
930 ix. Kindhäuser, me-4 gamocema (2010), gv. 204. 
931 ix. Heinrich, AT (2012). gv. 274. 
932 ix. Baumann, Weber, Mitsch, AT (2003), gv. 460. 
933 ix.: Leipziger Kommentar (2007), gv. 1564-1565;  Baumann, Weber, Mitsch, AT (2003), gv. 618. 
934 ix. Kindhäser, AT (2013), gv. 252. 
935 ix.: Heinrich, AT (2012). gv. 275; BGHSt 42, gv. 241. 
936 ix. Matt, Renzikowski, Strafgesetzbuch, Kommentar (2013), gv. 265. 
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paragrafidan gamomdinare. maSasadame, am Sexedulebis Tanaxmad, 
qmedebis ganxorcieleba iwyeba ukve maSin, rodesac damnaSave 
dalevas daiwyebs. maSasadame, igi mcdelobisa  da Trobis dawyebis 
moments erTmaneTTan aigivebs. mocemuli modelis nakli is 
gaxlavT, rom, zemoT dasaxelebuli modelebis msgavsad, igi 
srulad moicavs actio libera in causa-s konstruqcias, riTac adreul 
etapze gadaaqvs mcdelobis dasjadobis sakiTxi. swored amitom, 
igi  mecnierebis mxridan imsaxurebs samarTlian kritikas.937 

rac Seexeba ,,umarTlobis models” da ,,normis 
moqmedebasTan SeuTavseblobis models”, SeiZleba iTqvas, rom maTi 
susti mxareebi, TiTqmis, arafriT ar gansxvavdeba im 
naklovanebebisgan, romelic zemoT dasaxelebuli modelebis 
ganxilvis dros iqna gamovlenili.938 

germaneli mecnierebi cdiloben actio libera in causa-s 
SemTxvevaSi mcdelobis aTvlis wertili ufro konkretuli da 
gasagebi gaxadon, amitom isini miuTiTeben imaze, rom Tuki wina 
qmedeba, magaliTad, daTroba, damTavrebuli danaSaulis 
gamowvevisaTvis sakmaris mizezad miiCneva (aq igulisxmeba 
germaniis ssk-is 323 ,,a’’ paragrafi), maSin simTvralis 
mdgomareobaSi Tavis Cayeneba, aseve miiReba mxedvelobaSi 
mcdelobis dasasabuTeblad.939 

germanul sisxlis samarTalSi ganzraxi actio libera in causa-s 
SemTxvevaSi mcdelobis dawyebis Sesaxeb arsebobs radikalurad 
gansxvavebuli Sexeduleba, romlis Tanaxmad, aqtiuri qmedebiT 
Casaden deliqtebSi, actio libera in causa-s dros mcdeloba iwyeba 
Tavad dasjadi qmedebis ganxorcielebis dawyebis momentidan da 
ara qmeduunarobis an braluunarobis gamowvevis momentidan, 
radgan manamde samarTlebriv sikeTes araviTari uSualo safrTxe 
ar eqmneba.940  

germanul sisxlis samarTlis dogmatikaSi aseve miiCneven, 
rom actio libera in causa-s SemTxvevebSi danaSaulis mcdelobis 
dawyebis sakiTxis gadawyveta damokidebulia Tavad damnaSavis 
individualur gegmaze. maSasadame, Tu ki damnaSave Tvlis, rom 
dazaralebulis gamoCenisTanave dagegmili mkvleloba daiwyeba, 
maSin adgili aqvs danaSaulis mcdelobas.941 

rac Seexeba umoqmedobiT deliqtebs (omissio libera in causa), 
aqac sisxlis samarTlis pasuxismgeblobis dakisrebis sakiTxi 
danaSaulis mcdelobisaTvis sxvadasxvanairad wydeba. magaliTad, 
zogierT mecniers miaCnia, rom omissio libera in causa–s SemTxvevebSi, 
danaSaulis mcdeloba iwyeba ara mxolod maSin, rodesac 
damnaSave dazaralebulis gadasarCenad pirvelive SesaZleblobas 
gauSvebs xelidan, aramed maSin, rodesac damnaSave Tavs ugono 

                                                 
937 ix. Heinrich, AT (2012). gv. 273-274. 
938 amis Sesaxeb dawvrilebiT ixileT hainrixis saxelmZRvaneloSi: Heinrich, AT 
(2012). gv. 274-275. 
939 ix. Baumann, Weber, Mitsch, AT (2003), gv. 462. 
940 ix. Jescheck, Weigend, AT (1996), gv. 525-526. 
941 ix. Lenckner, GA (1961), gv. 305. 
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mdgomareobaSi Caigdebs im mizniT, rom misma umoqmedobam 
SemdgomSi marTlsawinaaRmdego Sedegi gamoiwvios. maSasadame, am 
Sexedulebis Tanaxmad, mcdeloba saxezea ukve daTrobis 
momentidan.942 

Tumca aRniSnuli poziciisgan gansxvavebiT, arsebobs 
Tvalsazrisi, romlis Tanaxmad, danaSaulis mcdelobas omissio 
libera in causa–s SemTxvevebSi adgili aqvs im momentidan, rodesac 
dazaralebuls safrTxe uaxlovdeba da, Sesabamisad, gaSvebulia 
Sedegis Tavidan acilebis bolo Sansi. magaliTad, matareblis 
meisris qmedebaSi, romelic daTvra im mizniT, rom ar gadaiyvanos 
droulad isari da amiT moaxdinos matareblebis Sejaxeba, adgili 
aqvs danaSaulis mcdelobas im momentSi, rodesac matarebelSi 
mjdom xalxs safrTxe yovel wuTSi uaxlovdeba, magram Tu ki 
meisrem icis, rom matarebeli mxolod oTx saaTSi mova, 
danaSaulis mcdelobas mis qmedebaSi jer kidev ar eqneba 
adgili.943 

sabolood SeiZleba iTqvas, rom germanul sisxlis 
samarTlis dogmatikaSi mecnierebi mainc im azrze arian, rom 
pirovnebis dasja actio libera in causa-s principis safuZvelze, rogorc 
danaSaulis mcdelobisaTvis, aseve damTavrebuli danaSaulisaTvis, 
gaumarTlebelia, radgan, pirvel rigSi, igi ewinaaRmdegeba 
konstituciis 103-e muxlis ars da sisxlis samarTlis zogadi 
nawilis normebis moTxovnebs, magaliTad, ssk-is me-20 da 22-e 
paragrafebs. saqme imaSia, rom pirovnebis dasja, rodesac igi 
braluunaro mdgomareobaSi Cadis qmedebas, aris konstituciuri 
principis ,,nulla poena sine lege” darRveva, radgan am SemTxvevaSi 
pirovnebis sawinaaRmdegod wydeba sakiTxi. maSasadame,  
konstituciis rangSi ayvanili bralis principis Tanaxmad, 
dauSvebelia piris dasja bralis gareSe, mis mier 
ganxorcielebuli umarTlobis miuxedavad. mecnierebi aRniSnaven, 
rom kanonmdebels dasaxelebuli principebis darRveva rom 
aecilebina Tavidan, swored amisTvis sisxlis samarTlis kodeqsSi 
SemoiRo 323-e ,,a” paragrafi, romlis mizania qmedebis Cadenis 
momentSi saxeze iyos rogorc ganzraxva, aseve damnaSavis brali. 
damnaSave qmedebis ganxorcielebis momentSi, e. i. mcdelobis dros 
bralunariani unda iyos, rasac adgili ara aqvs daTrobisas. 
amdenad, mocemul SemTxvevaSi saxeze ar aris qmedebis 
Semadgenlobis uSualo ganxorcielebis dawyebis momenti da, 
Sesabamisad, aseT qmedebas aklia daculi samarTlebrivi 
sikeTisaTvis safrTxis Seqmnis momenti.944 

actio libera in causa-s principis sawinaaRmdegod imazec 
miuTiTeben, rom braluunarobis gamomwvevi qmedeba jer kidev ar 
ganixileba danaSaulis Semadgenlobis nawilad, radgan 

                                                 
942 ix. Schönke, Schröder, Eser (2010), gv. 421. 
943 ix. Leipziger Kommentar (2007), gv. 1551, 1566. 
944 ix. Salger, Mutzbauer, NStZ (1993), gv. 563. 
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danaSaulis Semadgenlobis iseTi elementi, rogoric aris 
subieqti, ar aris saxeze.945  

garda amisa, is rac zemoT dasaxelebuli modelebis 
analizis dros gamovlinda, miuTiTebs imaze, rom danaSaulis 
dagegmva da misi ganxorcielebisaTvis garkveuli pirobebis Seqmna 
sxva araferia, Tu ara danaSaulis momzadebis stadia, romelic, 
dasjadobis TvalsazrisiT, germanuli sisxlis samarTlisaTvis 
irelevantur stadiad miiCneva, sadac braluunaroba mdgomareobaa 
da ara qmedebis dawyeba.946 

maSasadame, damnaSavis mier mTvral mdgomareobaSi Tavis 
Cayeneba danaSaulis momzadebad ganixileba, radgan piri 
gamabruebeli saSualebis miRebis momentSi, vidre igi braluunaro 
gaxdeba, amzadebs konkretul danaSauls. naSromSi Camoyalibebuli 
saqarTvelos sisxlis samarTalSi generaluri momzadebis 
dausjelobis koncefciis gaTvaliswinebiT, aucilebelia 
qarTvelma kanonmdebelma izrunos germaniis ssk-is 323-e ,,a” 
paragrafis msgavsi normis SemoRebaze, riTac moxdeba piris dasja 
im ganzraxi qmedebisaTvis, romelic daTrobis momentSi mimarTuli 
iyo ganzraxi danaSaulis Cadenisaken. 

rac Seexeba danaSaulis mcdelobis SesaZlblobis sakiTxs 
iseTi qmedebis dros, romelsac Tan axlavs mZime garemoebebis 
sanimuSo CamonaTvali, Semdegnairad wydeba: sanimuSo CamonaTvalSi 
mocemuli garemoebebis ganxorcielebiT ZiriTadi qmedebis 
dawyebas jer kidev ar aqvs adgili. amdenad, maTi ganxorcielebis 
momenti jer kidev ver asabuTebs mcdelobas ZiriTad qmedebaSi.947 

 

§5. Sejameba  

 
Tanamedrove qarTul sisxlis samarTlis dogmatikaSi 

danaSaulis mcdelobis SesaZleblobis Sesaxeb msjelobam, 
gamoavlina is sakiTxebi, romelic adreul sisxlis samarTlis 
mecnierebaSi ar iyo aRiarebuli. magaliTad, Tanamedrove sisxlis 
samarTlis mecniereba moqmedebiT Cadenil formalur 
danaSaulebSi danaSaulis mcdelobas (daumTavrebeli) 
SesaZleblad miiCnevs. aseve, SesaZlebelia, mcdelobaze saubari 
zogierTi safrTxis Semqmnel deliqtebSi, sadac danaSauli 
pirvelive aqtiT ar aris damTavrebuli, aseTia, magaliTad, 
yaCaRobis Semadgenloba. 

mZime SedegiT kvalificirebul deliqtebSi, sadac 
ZiriTadi qmedeba ganzrax xorcieldeba, xolo Tanamdevi Sedegi 
gaznrax an gaufrTxileblobiT aris gamowveuli, danaSaulis 
mcdeloba sabuTdeba. vinaidan saqarTvelos ssk-is me-11 muxli aseT 
danaSaulebs ganzrax deliqtebad miiCnevs, amitom azri, romelsac 
dauSveblad miaCnia aseT danaSaulebSi mcdelobis arsebobas, 

                                                 
945 ix. Kindhäuser, me-4 gamocema (2010), gv. 206. 
946 ix. Salger, Mutzbauer, NStZ (1993), gv. 564. 
947 ix. Rudolphi, SK, §22, gv. 19. 
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ewinaaRmdegeba ssk-is me-11 muxlis Sinaarss da sisxlis samarTlis 
politikis miznebs. Tumca, aqac arsebobs gamonaklisi, rodesac 
damnaSave ZiriTad deliqtze xels iRebs, magram Tanamdevi Sedegi 
mainc xorcieldeba (mZime SedegiT kvalificirebul deliqtebSi 
mcdelobis SeuZlebloba nebayoflobiT xelis aRebis pirobiT). 

germanul sisxlis samarTlis dogmatikasa da sasamarTlo 
praqtikaSi SedegiT kvalificirebul deliqtebSi mcdelobis 
dasabuTeba, Sesabamisi deliqtis struqturis gaTvaliswinebiT 
(,,diferenciaciis Teoria”), gamomdinareobs germanuli sisxlis 
samarTlis kodeqsis me-18 paragrafisa da me-11 paragrafis me-9 
abzacis me-2 qveabzacis Sinaarsidan.  

amdromde qarTuli sisxlis samarTali wminda 
umoqmedobiT deliqtebSi mcdelobis SesaZleblobas gamoricxavda, 
Tumca, kvlevam aCvena, rom zogjer SesaZlebelia, wminda 
umoqmedobiT deliqtebSi mcdelobis dasabuTeba, rodesac adgili 
aqvs damnaSavis mxridan aqtiur moqmedebas, romelic uSualod 
mimarTulia umoqmedobiT danaSaulis Cadenisaken (wminda 
umoqmedobiT Cadenili mcdeloba moqmedebiT). amasTan, germanuli 
sisxlis samarTlis dogmatikasa da kanonmdeblobaSi aRiarebulia, 
rom wminda umoqmedobiT deliqtebSi, umetesad adgili aqvs 
uvargisi mcdelobis SemTxvevebs, Tumca vargisi mcdelobac ar 
aris gamoricxuli, gansakuTrebiT ki iseT deliqtebSi, sadac 
danaSaulis Semadgenloba Sedegzea orientirebuli. 

rac Seexeba Sereul umoqmedobiT deliqtebs, am 
SemTxvevaSi, danaSaulis mcdelobis arseboba problemas ar 
warmoadgens. amasTan, aseT deliqtebSi mcdelobis dawyebis 
gansazRvra iwvevs did interess. es sakiTxi qarTul sisxlis 
samarTlis mecnierebaSi naklebad aris damuSavebuli. amitom im 
Sexedulebebidan, romlebic germanul sisxlis samarTalSi 
umoqmedobiT deliqtebSi mcdelobis dawyebis sakiTxs 
gansazRvravs, yvelaze ufro misaReb Teoriad ,,alternatiuli 
Teoria” unda CaiTvalos, romelic zogjer qmedebaze batonobis, 
zogjer ki, safrTxis momentis gaTvaliswinebiT wyvets sakiTxs. 

germanuli sisxlis samarTlis dogmatikis analizma 
cxadyo, rom actio libera in causa-s dros danaSaulis mcdelobis 
aRiareba ewinaaRmdgeba germaniis konstituciis 103-e muxlis 
moTxovnebs, kerZod, ,,nulla poena sine lege”-s princips. amitom 
dasaxelebuli principis darRveva rom aecilebina Tavidan, 
germanelma kanonmdebelma sisxlis samarTlis kodeqsSi SemoiRo 
323-e ,,a” paragrafi. 

rac Seexeba qarTul sisxlis samarTals, actio libera in causa-s 
dasjadobasTan dakavSirebiT gamoTqmulia Sexeduleba, romlis 
Tanaxmad, ,,bralunarianobis winare etapze gadatanis Teoriis’’ 
safuZvelze simTvraleSi Cadenili danaSauli unda daisajos, 
xolo defeqtis mdgomareobis Seqmna, aRniSnuli Sexedulebis 
Tanaxmad, mcdelobis stadias warmoadgens. amasTan dakavSirebiT, 
naSromSi gamoTqmulia Sexeduleba, romlis Tanaxmad, simTvraleSi 
defeqtis gamowvevis momenti pasuxismgeblobas ar iwvevs 
danaSaulis mcdelobisaTvis, samagierod, moqmedi ssk-is me-18 
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muxlis safuZvelze, SesaZlebelia, piri daisajos danaSaulis 
momzadebisaTvis. magram, Tu saqarTvelos sisxlis smarTalSi 
naSromSi Camoyalibebuli generaluri momzadebis dausjelobis 
koncefcia iqneba aRiarebuli, maSin aseve gaCndeba ,,nulla poena sine 
lege”-s principis darRvevis safrTxe. amitom, dasaxelebuli 
problemis mosagvareblad qarTvelma kanonmdebelma saqarTvelos 
sisxlis samarTlis kodeqsSi germaniis ssk-is 323-e ,,a” paragrafis 
msgavsi norma unda SemoiRos, romlis safuZvelze moxdeba piris 
dasja im ganzraxi qmedebisaTvis, romelic daTrobis momentSi 
mimarTuli iyo ganzraxi danaSaulis Cadenisaken. 

 
 
 

Tavi VI. danaSaulis mcdelobis klasifikacia qarTuli 
da germanuli sisxlis samarTlis mixedviT 

 
danaSaulis mcdelobis klasifikacia, SesaZlebelia, 

sxvadasxvagvarad ganxorcieldes. igi SeiZleba daiyos dausjel da 
dasjad mcdelobad, vargis da uvargis mcdelobad, absoluturad  
uvargis da SedarebiT uvargis mcdelobad da a. S. 

  

$1. uvargisi mcdelobis dasjadobis Taviseburebani qarTuli 
sisxlis samarTlis mixedviT 

 
danaSaulis mcdelobis klasifikaciis dros calke gamoiyo 

mcdelobis iseTi nairsaxeoba, rogoric aris e. w. uvargisi 
mcdeloba. 

upirveles yovlisa, sisxlis samarTlis literaturaSi 
miuTiTeben imaze, rom ,,TviT cneba ,,uvargisi mcdeloba’’ logikur 
Seusabamobas warmoadgens. Tu ki mcdeloba uvargisia, maSin igi 
mcdelobas aRar warmoadgens da igi ver iqneba iuridiuli 
msjelobis obieqti.’’948  

,,uvargisi mcdeloba Tavisi bunebiT ukavSirdeba faqtobrivi 
Secdomis instituts, ramdenadac samyaroSi arsebul realobaze 
adamianis mcdari warmodgenis Sedegad danaSauli 
ganuxorcielebeli rCeba’’,949 amitom adamianis mier daSvebuli 
Secdomis wyalobiT, danaSaulis mcdeloba zogjer 
sisxlissamarTlebrivad relevanturia da zogjer ki piriqiT, 
kargavs sisxlissamarTlebriv mniSvnelobas. 

aqedan gamomdinare, dasaSvebia uvargisi mcdelobis 
gaanalizeba farTo da viwro gagebiT. uvargisi mcdelobis viwro 
gageba Tavis TavSi dasjad uvargis mcdelobas gulisxmobs, xolo   
uvargisi mcdeloba farTo gagebiT dasjad uvargis mcdelobasTan 
erTad, dausjel uvargis mcdelobasac moicavs. 

                                                 
948 sulaqveliZe (1992), gv. 179. 
949 dvaliZe, zogadi nawili (2007), gv. 166. 
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uvargis mcdelobas, SesaZlebelia, miekuTvnos iseTi 
SemTxvevebi, rogoricaa: mcdeloba SefardebiT uvargisi 
saSualebiT, mcdeloba SefardebiT uvargisi obieqtis (sagnis) 
mimarT, mcdeloba absoluturad uvargisi saSualebiT, mcdeloba 
absoluturad uvargis obieqtze (saganze), mcdeloba uvargisi 
subieqtis mier da mcdeloba uvargisi (arasruli umoqmedoba, igive 
uvargisi mizezobrioba) qmedebiT. 

saSualebas, romelic qmedebas Sedegis 
ganuxorcieleblobis gamo uvargis mcdelobad aqcevs, miekuTvneba 
yvela is iaraRi, sagani, meTodi, Tu movlena, romelsac 
obieqturad ar SeuZlia Sedegis gamowveva. dasjad da aradasjad 
uvargis mcdelobas mikuTvnebul saSualebebs erTmaneTisagan imiT 
ganasxvaveben, rom SefardebiT (dasjad) uvargis saSualebas 
mocemul konkretul viTarebaSi ara aqvs danaSaulebrivi Sedegis 
gamowvevis unari, xolo absoluturad (aradasjadi) uvargisi 
saSualebiT saerTod ar SeiZleba Sedegis miRweva.950   

sisxlis samarTlis literaturaSi SefardebiT (dasjadi) 
uvargisi saSualebis sailustraciod asaxeleben iseT SemTxvevas, 
rodesac damnaSave mkvlelobis Casadenad iyenebs iaraRs, saidanac 
vazna amoRebulia, anda igi mkvlelobis Casadenad iyenebs 
sicocxlisaTvis uvnebel fxvnils.951 Tumca sisxlis samarTlis 
zogierTi mecnieri danaSaulis Casadenad gamoyenebul aseT 
saSualebebs absoluturad uvargis saSualebebTan aigivebs.952 

rogorc ukve aRiniSna, Tu saSualeba saerTod 
gamousadegaria Sedegis gamosawvevad, maSin SesaZlebelia, 
absoluturad uvargis saSualebaze saubari. aqedan gamomdinare, 
iaraRi, romlidanac vaznaa amoRebuli, ar warmoadgens 
absoluturad Uuvargis saSualebas, samagierod saTamaSo iaraRi 
ganixileba absoluturad uvargis saSaulebad. 

SefardebiT uvargisi da absoluturad uvargisi 
saSualebebis gamijvnas didi mniSvneloba aqvs 
sisxlissamarTlebrivi pasuxismgeblobis sakiTxis gadawyvetis 
dros. am saSualebebis klasifikaciam aCvena, rom SefardebiT 
uvargisi saSualebiT Cadenili qmedeba dasjad uvargis mcdelobas 
miekuTvneba, maSin, rodesac absoluturad uvargisi saSualebis 
gamoyenebis dros, qmedeba, SesaZlebelia, dausjeli darCes. amaze 
miuTiTebs saqarTvelos moqmedi sisxlis samarTlis kodeqsis me-20 
muxli, romlis Tanaxmad, ,,pirs ar daekisreba 
sisxlissamarTlebrivi pasuxismgebloba danaSaulis momzadebisa 
an mcdelobisaTvis, Tu misi umecrebis an sxva pirovnuli naklis 
gamo danaSaulis Casadenad gamoyenebuli saSualebiT ar SeiZleba 
miRweuliyo Sesabamisi marTlsawinaaRmdego Sedegi’’. 

marTalia, ssk-is me-20 muxli pirdapir ar miuTiTebs 
saSualebis absoluturad uvargis xasiaTze da aseve ar saubrobs 

                                                 
950 ix. dvaliZe, zogadi nawili (2007), gv. 167. 
951 ix. turava (2013), gv. 315. 
952 ix. sulaqveliZe (1992), gv. 179. 
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irealur mcdelobaze, magram maTi dausjelobis moTxovna 
pirdapir gamomdinareobs dasaxelebuli muxlis Sinaarsidan.953 

zemoT mocemuli msjelobis Tanaxmad, SeiZleba iTqvas, rom 
ssk-is me-20 muxlis erTmniSvnelovnad ganvrcoba yovelgvar 
absoluturad uvargisi saSualebiT ganxorcielebul mcdelobaze, 
ar unda iyos marTebuli. danaSaulis CadenisaTvis gamoyenebul 
saSualebaTa vargisianobis sakiTxis dadgenisas, ukve aRiniSna, rom 
saTamaSo iaraRi absoluturad uvargis saSualebas ganekuTvneba, 
radgan aseTi iaraRiT, saerTod SeuZlebelia, Sedegis miRweva. 
Tumca, Tu damnaSave SurisZiebis motiviT ganizraxavs mtris 
mokvlas da iqve dadebul saTamaSo iaraRs, romelic misi 
warmodgeniT namdvilia, xelSi aiRebs da Seecdeba srolas, anda, 
Tu damnaSave saTamaSo iaraRis gamoyenebiT (rodesac damnaSavem ar 
icis, rom iaraRi ar aris namdvili) Seecdeba sxvisi qonebis 
dauflebas, maSin aseTi qmedebebi ssk-is me-20 muxlis safuZvelze 
dausjeli darCeba. es ki, Tavis mxriv, ewinaaRmdegeba sasjelis 
generaluri prevenciis moTxovnebs da ar Seesabameba sisxlis 
samarTlis politikis amocanebs. 

aqedan gamomdinare, mizanSewonilia, ganisazRvros ssk-is  
me-20 muxlis pirobebi da moqmedebis farglebi. imisaTvis, rom  
ssk-is me-20 muxli iqnes gamoyenebuli, aucilebelia, erTdorulad 
mxedvelobaSi iqnes miRebuli, rogorc qmedebis Cadenis dros 
gamoyenebuli saSualebis uvargisobis momenti, aseve qmedebis 
Camdenis umecrebis, an sxva pirovnuli naklis momenti. ukanaskneli 
momenti ubralo Secdomis momentis analogiuri rodia. rogorc 
sisxlis samarTlis literaturaSia aRniSnuli, sisxlis 
samarTlis kodeqsis me-20 muxlSi gamoyenebuli terminebi, 
magaliTad, ,,umecreba’’ gulisxmobs piris ara mxolod 
gaunaTleblobasa da gauTviTcnobiereblobas, aramed danaSaulis 
CadenasTan dakavSirebul uvicobasac. ,,pirovnuli nakli’’ ki 
niSnavs pirovnebis aramarto fsiqikur, aramed agreTve fizikur 
naklsac.954 

amitom, rodesac gabrazebulma damnaSavem saTamaSo iaraRi 
aiRo xelSi da Seecada gasrolas, man dauSva iseTi Secdoma, 
romelic saerTod ar aris dakavSirebuli umecrebasTan an raime 
pirovnul naklTan, radgan nebismier sxva, maT Soris, gamocdili 
adamianic igive Secdomas dauSvebda. 

gabatonebuli Sexeduleba absoluturad uvargis 
saSualebad asaxelebs iseT SemTxvevas, rodesac piri 
TviTmfrinavs Sori manZilidan esvris sanadiro Tofs. 
absoluturad (aradasjadi) uvargisi saSualebis gamoyenebis dros 
qmedeba socialurad umniSvnelo da atipiuria,955 amitom 
absoluturad uvargisi saSualebis gamoyeneba, SesaZlebelia, 
mxolod ganzraxvis gamomJRavnebad CaiTvalos, vinaidan aseT 
saSualebas ara Tu ar SeuZlia safrTxe Seuqmnas samarTliT 

                                                 
953 ix. mWedliSvili-hedrixi (2011), gv. 44, 53. 
954 ix. dvaliZe, zogadi nawili (2007), gv. 168. 
955 ix. turava (2013), gv. 315. 
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dacul obieqts, aramed maTi gamoyenebiT qmedeba Soreul 
mosamzadebel stadiazec ki ar imyofeba.956 

maSasadame, ssk-is me-20 muxlis sworad gamoyenebisaTvis, 
aucilebelia, erTdroulad yuradReba gamaxvildes rogorc 
gamoyenebuli saSualebis absoluturad uvargis xasiaTze, aseve 
pirovnebis umecrebaze an sxva pirovnul naklze da am 
ukanasknelis gareSe, ssk-is me-20 muxlis gamoyeneba 
mizanSeuwoneli iqneba. 

uvargisi mcdelobis Semdeg nairsaxeobas warmoadgens 
mcdeloba uvargis obieqtze, romlis samarTlebrivi regulireba 
SedarebiT gansxvavebulia. 

mcdelobas uvargis obieqtze sisxlis samarTlis 
literaturaSi ,,ararealuri obieqtis’’ an ,,uvargis saganze’’ 
mcdelobis saxiT moixsenieben. Tumca, gabatonebulma Sexedulebam 
terminis ,,uvargisi obieqti’’ sxva saxelwodebiT Secvla ar 
gaiziara, radgan es terminebi srulyofilad ver gadmoscemen 
movlenis arss.957 swored amitom, Tanamedrove qarTul sisxlis 
samarTlis doqtrinas miaCnia, rom ufro misaRebi terminia 
,,mcdeloba uvargis obieqtze’’.958 Tanamedrove sisxlis samarTlis 
zogierTi mecnieri uvargisi obieqtis nacvlad iyenebs iseT 
termins, rogoric aris ,,uvargisi samarTlebrivi sikeTis 
dazianebis mcdeloba’’.959 

uvargisi obieqti SeiZleba daiyos SefardebiT uvargis da 
absoluturad uvargis obieqtebad. SefardebiT uvargisi obieqtis 
Tavisebureba mdgomareobs imaSi, rom konkretul viTarebaSi mas 
gaaCnia iseTi xasiaTi, romelic xels uSlis konkretuli 
danaSaulis Semadgenlobis bolomde ganxorcielebas. magaliTad, 
SeiaraRebuli a. da b. yaCaRobis mizniT, SeiWrnen d.-s binaSi da 
ganaxorcieles gasrola. isini iTxovdnen fuls da 
Zvirfaseulobas, magram ojaxis yvela wevri alkoholis miRebis 
Sedegad, ugono mdgomareobaSi imyofeboda, ris gamoc maT ver 
aRiqves a.-s da b. muqara. policiam a. da b. SemTxvevis adgilze 
daakava. 

dasaxelebuli magaliTi metyvelebs imaze, rom mocemul 
SemTxvevaSi, adgili aqvs uvargis obieqts, anu yaCaRobis 
damTavrebas aklia erTi niSani – obieqtis vargisianoba, rac imas 
niSnavs, rom im konkretul viTarebaSi iuridiulad obieqti ar 
atarebs im Tvisebebs, romelic aucilebelia danaSaulis 
damTavrebisaTvis, amitom a.-s da b.-s qmedeba yaCaRobis mcdelobad 
unda Sefasdes. 

am sakiTxs sisxlis samarTlis literaturaSi mecnierebi 
gansxvavebulad afaseben, kerZod, uvargisi obieqtisagan mijnavdnen 
iseT SemTxvevebs, sadac obieqti Tavisi bunebiT iseTi Tvisebebis 
mqonea, rom saerTod gamosadegia danaSaulis gansaxorcieleblad, 
magram Sedegis gamowvevas xeli raime SemTxveviTma garemoebebma 

                                                 
956 ix. dvaliZe, zogadi nawili (2007), gv. 167. 
957 ix. wereTeli (1961), gv. 161. 
958 ix. dvaliZe, zogadi nawili (2007), gv. 166. 
959 gamyreliZe (2008), gv. 168. 
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SeuSala. magaliTad, a. esrola b.-s, magram es ukanaskneli 
javSanSi Cacmuli aRmoCnda, ris gamoc igi tyviam ver daaziana. 
aseTi SemTxvevebi, Cveulebriv dasjad mcdelobad miiCneva.960 

rac Seexeba absoluturad uvargis obieqtze 
ganxorcielebul mcdelobas, es iseTi SemTxvevaa, rodesac obieqti 
Tavisi TvisebebiT saerTod gamousadegariaAdanaSaulis bolomde 
misayvanad. magaliTad, gvamisaTvis srola, an sakuTari nivTis 
motaceba. aseTi SemTxvevebi sisxlis samaraTlis dogmatikaSi 
sxvadasxvagvarad fasdeba. sisxlis samarTlis adreuli doqtrina 
aseT SemTxvevebs danaSaulis mcdelobad ar miiCnevda, aramed 
danaSaulis mosamzadebel moqmedebebad ganixilavda,961 xolo 
Tanamedrove sisxlis samarTlis dogmatika maT savsebiT sworad 
danaSaulis mcdelobad afasebs.962 

Tumca, sisxlis samarTlis literaturaSi orive poziciis 
mimarT gamoTqmulia kritika imasTan dakavSirebiT, rom isini 
yovelgvari argumentaciis gareSe qmedebas afaseben an danaSaulis 
momzadebad an danaSaulis mcdelobad, maSin rodesac saxeze ar 
aris obieqturad arsebuli abstraqtuli an konkretuli safrTxe. 
yovelive es ki dasaxelebul Sexedulebebs naklebad damajerebels 
xdis.963 

pozicia, romelic gvamze ganxorcielebul xelyofas 
danaSaulis momzadebad ganixilavs, Tavis Sexedulebas subieqtur 
momentebze afuZnebs, saidanc safrTxe ufro abstraqtuli Cans, 
vidre obieqturad arsebuli konkretuli safrTxe. swored amitom 
am Sexedulebis momxreebi danaSaulis momzadebad afaseben gvamze 
ganxorcielebul qmedebas. samagierod, Sexeduleba, romelic 
gvamze ganxorcielebul qmedebas danaSaulis mcdelobad afasebs, 
eyrdnoba subieqtur-obieqtur garemoebebs, kerZod, obieqturad 
ganxorcielebul qmedebas, romelic iaraRidan gasrolaSi 
gamoixateba da subieqtur momentebs, kerZod, ganzraxvas, motivs da 
a. S. aseTi Sefaseba ar ganixileba wminda subieqtur msjelobad, 
romelic ganzraxvis gamomJRavnebas utoldeba, aramed aq aris ara 
marto damnaSavis neba, Caidinos mkvleloba, aramed adgili aqvs 
damokidebulebis gacxadebas aqtiuri da intensiuri formiT, rac 
damnaSavis qmedebas danaSaulis mcdelobad gadaaqcevs. aqedan 
gamomdinareobs mtkiceba imis Sesaxeb, rom qmedebis mcdelobad 
SefasebisaTvis aucilebeli ar aris konkretuli samarTlebrivi 
sikeTis arseboba, aramed mniSvnelovania is faqti, rom damnaSavem 
konkretul qmedebaSi obieqturad gamoxata Tavisi danaSaulebrivi 
neba. amdenad, danaSaulis mcdelobas adgili aqvs konkretul 
SemTxvevaSi, rodesac damnaSavis mier obieqturad gacxadebuli 
dasaZraxi ganzraxi qmedeba samarTlebrivi sikeTis dazianebis 

                                                 
960 ix. wereTeli (1961), gv. 162. 
961 ix. wereTeli (1961), gv. 163. Tumca mogvianebiT wereTelma pozicia Seicvala da 
gvamisaTvis srola, rodesac damnaSavem ar icis amis Sesaxeb, danaSaulis 
mcdelobad Seafasa, ix. mayaSvili, maWavariani, wereTeli, SavguliZe (1980), gv. 7. 
962 ix.: turava (2013), gv. 314; dvaliZe, zogadi nawili (2007), gv. 166; lekveiSvili, 
kerZo nawili, tomi I (2011), gv. 26. 
963 ix. mWedliSvili-hedrixi (2011), gv. 45-46. 
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konkretul muqaraSi gamoixata da socialuri-adekvaturobis 
zRvars gadaabija da amiT dairRva istoriulad Camoyalibebuli 
sazogadoebrivi cxovrebis socialur-eTikuri wesrigi.  

zemoT aRniSnuli msjelobidan gamomdinare, SeiZleba 
iTqvas, rom yovelgvari absoluturad uvargisi obieqtis mimarT 
ganxorcielebuli qmedeba sisxlissamarTlebriv pasuxismgeblobas 
ar gamoricxavs, radgan aseTi mcdelobis dausjelobas pirdapir 
ar iTvaliwinebs ssk-is me-20 muxli. 

mcdelobis uvargisobis dadgenas didi praqtikuli 
mniSvneloba gaaCnia, radgan, rogorc literaturaSi miuTiTeben, 
mosamarTlem mcdelobis uvargisoba mxedvelobaSi unda miiRos 
sasjelis zomis gansazRvrisas964 da aseve qmedebis danaSaulad 
kvalifikaciis dros. 

sisxlis samarTlis mecnierebaSi uvargis obieqtze 
mcdelobis SemTxvevisagan mijnaven mcdelobas adgilze armyof  
obieqtze. magaliTad, a. isvris sawolis mimarTulebiT da fiqrobs, 
rom b. am dros sawolSi imyofeba, magram es ukanaskneli iq ar 
aRmoCndeba, anda a. xels Cauyofs b. jibeSi, magram jibe carieli 
aRmoCndeba.965 aseve, a. qurdobis mizniT Sedis sawyobSi, magram, 
radgan iq raime Rirebuli nivTebi ver naxa, an is konkretuli 
nivTebi ver naxa, risi moparvac undoda, gamobrunda ukan. aseTi 
SemTxvevebi, rogorc ukve aRiniSna, uvargis obieqtze mcdelobad 
ar ganixileba, aramed maT sisxlis samarTlis literaturaSi e. w. 
xelSeSlili mcdelobis saxelwodebiT moixsenieben.966 

,,xelSeSlil mcdelobas” maSin aqvs adgili, rodesac 
damnaSave dawyebul danaSaulis Semadgenlobas ver axorcielebs 
xelisSemSleli Sinagani subieqturi da garegani obieqturi 
faqtorebis gamo. 

Sinagan subieqtur faqtorebs SeiZleba miekuTvnos 
damnaSavis qronikuli avadmyofoba, fsiqikis droebiTi aSliloba 
da sxv. Tumca orive SemTxvevaSi damnaSavis bralunarianoba 
dasaxelebuli garemoebebis gamo, ar unda gamoiricxos. 

garegan obieqtur faqtorebs miekuTvneba, magaliTad, 
bunebis movlenebi, rogoric aris, magaliTad, zvavi, didTovloba, 
wyaldidoba, kargad daculi samarTlebrivi sikeTe da a. S. 

Sinagani, subieqturi faqtorebis gaTvaliswinebiT, 
,,xelSeSlili mcdelobisgan”, SesaZlebelia, calke gamoiyos da 
pirobiTad ewodos e. w. warumatebeli mcdeloba. es iseTi 
SemTxvevaa, rodesac damnaSave Sinagani subieqturi mizezebis gamo, 
ver aRwevs ganzraxviT mocul danaSaulebriv Sedegs. magaliTad, 
a.-s unda b.-s mokvla. am mizniT a. Causafrda b. da daeloda mis 
gamoCenas. rogorc ki dazaralebuli miuaxlovda safars, a.-m 

                                                 
964 ix. gamyreliZe (2008), gv. 169. 
965 ix. wereTeli (1961), gv. 163. 
966 ix. wereTeli (1961), gv. 225-226. amasTan dakavSirebiT, sawinaaRmdego pozicia 
gamoTqmulia iuridiul literaturaSi, kerZod, am Sexedulebis Tanaxmad, 
adgilze armyofi obieqtis SemTxvevaSi, realuri safrTxis ar arsebobis gamo, 
SeuZlebelia qmedeba Cveulebriv dasjad mcdelobad iqnes Sefasebuli. ix. 
mWedliSvili-hedrixi (2011), gv. 46-47. 
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mizanSi amoiRo msxverpli da Seecada CaxmaxisaTvis TiTis 
gamokvras, magram man es ver moaxerxa, vinaidan uecrad daemarTa 
epilefsia da daewyo Setevebi, ramac erT saaTs gastana. rodesac 
a. gons moego, b. iq ukve aRar iyo. 

maSasadame, am magaliTidan kargad Cans, rom a.-s danaSaulis 
ganxorcielebaSi xeli SeuSala misma avadmyofobam, kerZod, 
epilefsiam (Sinagani faqtori), ris gamoc man ver miaRwia 
danaSaulebriv mizans. amitom, a.-s sisxlissamarTlebrivi 
pasuxismgebloba unda daekisros ganzrax mkvlelobis 
mcdelobisTvis (ssk-is me-19, 108-e muxli).  

SesaZlebelia, rom e. w. xelSemSleli mcdeloba da 
warumatebeli mcdeloba pirobiTad ewodos mcdeloba uvargis 
(araxelsayrel) viTarebaSi. 

,,warumatebeli mcdeloba” unda gaimijnos absoluturad 
uvargisi mcdelobisagan. magaliTad, a. ganizraxa b. gaupatiureba. 
am mizniT man Zala gamoiyena, Tumca dazaralebulTan sqesobrivi 
kavSiri ver daamyara ereqciis arqonis gamo (droebiTi impotencia). 
dasaxelebul magaliTSi, adgili aqvs e. w. warumatebel mcdelobas 
da damnaSave unda daisajos ssk-is me-19, 137-e muxlebis 
safuZvelze. magram, Tu a. travmis Sedegad sasqeso aso aqvs 
dazianebuli da amis miuxedavad, mTvral mdgomareobaSi myofi 
qalis mimarT Zalas iyenebs, viTomda sqesobrivi kavSiris 
damyarebis mizniT, gaupatiurebis mcdelobisaTvis ar daisjeba, 
radgan adgili aqvs absoluturad uvargisi subieqtis mier 
gaupatiurebis mcdelobas (absoluturad uvargisi mcdeloba).967 
absoluturad uvargisi subieqtis dausjeloba, marTalia, ssk-is 
me-20 muxlidan pirdapir ar gamomdinareobs, magram, SesaZlebelia, 
zogierT SemTxvevaSi dasaxelebuli muxlis analogiis wesiT 
gamoyeneba da amiT dausjelobis aRiareba. mocemul SemTxvevaSi, 
problema warmoiSoba maSin, rodesac absoluturad uvargis 
subieqtTan erTad gaupatiurebis ganxorcielebaSi monawileobs 
Tanamonawile an Tanaamsrulebeli. rogor unda gadawydes maTi 
pasuxismgeblobis sakiTxi maSin, rodesac absoluturad uvargis 
subieqts ar ekisreba pasuxismgebloba gaupatiurebisaTvis? es 
sakiTxi, SeiZleba, mecnierebaSi araerTgvarovani Sefasebis sagani 
gaxdes. 

aris iseTi SemTxvevebic, sadac erTdroulad adgili aqvs 
uvargis obieqts da adgilze armyof obieqts. magaliTad, a. 
mokvlis ganzraxviT Sevida b. saZinebel oTaxSi da gaisrola 
sawolis mimarTulebiT, sadac misi warmodgeniT b. unda yofiliyo, 
sinamdvileSi, b. ukve gardacvlili iyo da mezobel oTaxSi 
esvena.968 aseT SemTxvevaSi msjeloba unda warimarTos mcdelobis 
dasjadobis saerTo wesidan gamomdinare, rac imas gulisxmobs, 
rom, radgan gvamze ganxorcielebuli qmedeba mkvlelobis 
mcdelobad fasdeba da dasjadobisaTvis aq araviTari problema 

                                                 
967 dasaxelebuli SemTxvevebis diferenciacias akeTebs goTua, ix. goTua (1994), 
gv. 39-40. 
968 ix. mWedliSvili-hedrixi (2011), gv. 47. 
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ar iqmneba, amitom a.-s qmedeba adgilze armyofi obieqtis mimarT 
ganxorcielebul mcdelobad unda Sefasdes.  

uvargisi mcdelobis SemTxvevas, SesaZlebelia, miekuTvnos 
iseTi viTareba, rodesac qmedebis Semadgenlobas srulyofili 
saxe ar gaaCnia, maSasadame, naklulia. magaliTad, imisaTvis, rom 
damnaSavem umoqmedobiT ganaxorcielos materialuri danaSauli 
da miaRwios Sedegs, aucilebelia, saxeze iyos Semdegi pirobebi, 
kerZod, moqmedebis valdebuleba, moqmedebis SesaZlebloba da 
savaldebulo da SesaZlebeli moqmedebiT Sedegis Tavidan 
acilebis momenti. im SemTxvevaSi, Tu romelime piroba ar aris 
saxeze, qmedeba damTavrebul danaSaulad ver dakvalificirdeba. 
magaliTad, a. avtomanqaniT daejaxa fexiT mosiarules da mZimed 
daaziana. imis magivrad, rom a. dazianebul b.-Tvis daxmareba 
aRmoeCina, miatova da iqaurobas gaSorda, radgan man 
dazaralebulSi mteri amoicno, romlis mkvlelobac didi xnis 
win hqonda Cafiqrebuli. daxmarebis gareSe darCenili 
dazaralebuli, gardaicvala. eqspertizam daadgina (anda ver 
daadgina, dazaralebuli gadarCeboda Tu ara), rom dazaralebuli 
damnaSavis mier gaweuli daxmarebis miuxedavad, mainc daiRupeboda. 

dasaxelebul magaliTSi a. qmedeba umoqmedobiT mkvlelobis 
mcdelobad unda Sefasdes, miuxedavad imisa, rom damnaSavis mier 
ganzraxuli Sedegi dadga. aqedan gamomdinare, aSkaraa, rom qmedeba 
danaSaulis mcdelobad fasdeba ara mxolod maSin, rodesac 
damnaSavis mxridan daSvebulia Secdoma, aramed maSinac, rodesac 
adgili aqvs e. w. arasrul umoqmedobas (uvargis mizezobriobas). 

uvargisi mcdeloba Tavisi bunebiT Cveulebriv mcdelobas 
waagavs, magram maT Soris didi gansxvavebaa. Tuki Cveulebriv 
mcdelobas Sedegis gamowvevis tendencia axasiaTebs, uvargisi 
mcdelobisaTvis, gansakuTrebiT absoluturad uvargisi 
mcdelobisaTvis aseTi ram saerTod ar aris damaxasiTebeli. maSin 
ra saWiroa uvargisi mcdelobis sakiTxis ganxilva, miT umetes, Tu 
igi dasjadobisaTvis irelevanturia? 

dasmul kiTxvaze pasuxis gacema damokidebulia imaze, Tu 
romeli Teoria daedeba safuZvlad uvargisi mcdelobis sakiTxis 
gadawyvetas. ,,subieqturi Teoriis” mixedviT, advilad 
SesaZlebelia uvargisi mcdelobis dasabuTeba, radgan mcdelobis 
dasjadobisaTvis aucilebeli ar aris, saxeze iyos mcdelobis 
obieqturi niSnebi, aramed savsebiT sakmarisia, Tuki isini 
damnaSavis warmodgenaSi iarsebebs. rac Seexeba ,,obieqtur 
Teorias”, igi mcdelobad Tvlis iseT qmedebas, romelsac 
realurad Sedegis ganxorcielebis tendencia gaaCnia da misTvis 
sakmarisi ar aris, rom Sedegis gamowyveva mxolod damnaSavis 
warmodgeniT iyos moculi. amdenad, obieqturi TeoriiT rTulia 
uvargisi mcdelobis dasabuTeba.969 

Tanamedrove sisxlis samarTlis dogmatika uvargis 
mcdelobaze msjelobisas pirdapir miuTiTebs imaze, rom cal-
calke aRebuli arc ,,obieqturi’’ da arc ,,subieqturi Teoriebi’’ 

                                                 
969 ix. wereTeli (1961), gv. 154. 
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sakmarisi ar aris uvargisi mcdelobis dasjadobis problemis 
mosagvareblad. magaliTad, a. mokvlis ganzraxviT b. saZinebel 
oTaxSi Sevida da sawolSi myof b.-s dana daartya, Tumca es 
ukanaskneli ukve erTi saaTis gardacvlili iyo. mocemuli 
magaliTis fonze Zalzed rTulia obieqturad dasjadi 
mkvlelobis mcdelobis dasabuTeba, radgan obieqturad 
samarTlebrivi sikeTe a. moqmedebamde aRar arsebobda. miuxedavad 
amisa, aseT SemTxvevebs Tanamedrove sisxlis samarTlis doqtrina, 
rogorc ukve zemoT iTqva, mkvlelobis mcdelobad afasebs. 
amdenad, dasaxelebuli magaliTi mowmobs imas, rom subieqturi 
momentebis gaTvaliswinebis gareSe, msgavs SemTxvevebSi Zalzed 
rTuli iqneba mcdelobis dasabuTeba. magram saqme imaSia, rom 
marto subieqturi momentebiT xelmZRvaneloba miuRebelia, radgan 
igi Zalzed Sors midis da yovelvar absoluturad uvargis 
mcdelobas Cveulebriv dasjad mcdelobad miiCnevs. 

aqedan gamomdinare, rogorc obieqtur Teorias, aseve 
subieqtur Teorias, cal-calke aRebuls Tavisi susti mxareebi 
gaaCnia. swored amitom, Tanamedrove sisxlis samarTali e. w. 
Sereul Teorias aniWebs upiratesobas, sadac, rogorc obieqturi, 
aseve subieqturi momentebi miiReba mxedvelobaSi.970  

tradiciulad qarTuli sisxlis samarTlis dogmatika 
yovelTvis kritikulad iyo ganwyobili ,,subieqturi Teoriisadmi”, 
radgan ,,subieqtur Teorias” yovelgvar absoluturad uvargisi 
mcdelobis dasjadobis dasabuTebis mcdelobaSi adanaSaulebda. 
Sesabamisad, sisxlis samarTlis mecniereba ,,obieqturi Teoriis” 
safuZvelze wyvetda mcdelobasTan dakavSirebul sakiTxebs. 
,,subieqturi Teoriis” gaziareba, weren mecnierebi, mkiTxvels im 
daskvnamde miiyvans, rom gaamarTlos im piris dasjadoba, romelic 
cdilobda moewamla Tavisi qmari Sabis meSveobiT, anda cdilobda 
wiTeli RviniT muceli moeSala fexmZime qalisaTvis. garda amisa, 
,,subieqturi Teoria” dasjadobis areals imdenad afarToebs, rom 
sisxlissamarTlebriv pasuxismgeblobas moCvenebiTi deliqtis 
SemTxvevebzec avrcelebs. magaliTad, qali, romelic Ralatobs 
qmars da SecdomiT hgonia, rom Cadis danaSauls, unda daisajos 
mcdelobisaTvis, rac, ra Tqma unda, sruliad dausabuTebelia.971  

,,obieqturi Teoriisadmi” mxardaWeris tradicias dResac ar 
Ralatoben sisxlis samarTlis mecnierebi. isini principulad 
miuTiTeben imaze, rom saqarTvelos sisxlis samarTlis kodeqsis 
me-19 muxli, romelic gansazRvravs mcdelobis arss, ,,obieqtur 
Teorias” aRiarebs.972 

Tumca am Teoriisadmi erTguleba, rogorc zemoT 
mocemulma msjelobam aCvena, yovelTvis ar aris xelsayreli. amis 
garda, mcdelobis materialur-samarTlebriv safuZvelze saubris 
dros xazi gaesva im garemoebas, rom ,,obieqturi Teoria” 
mcdelobis dasjadobis safuZvlad konkretul safrTxes miiCnevs, 
romelsac gaaCnia sinamdviled gadaqcevis unari, Sesabamisad, 
                                                 
970 ix. turava (2013), gv. 314. 
971 ix. wereTeli (1961), gv. 165-166, 169. 
972 ix. ix. mamulaSvili, kerZo nawili, tomi I (2011), sqolio, gv. 127,  
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Sedegis gamowvevis unari. Tu safrTxis cneba realuri 
SesaZleblobis kategoriaze dafuZndeba, maSin absoluturad 
uvargis obieqtze ganxorcielebuli qmedeba danaSaulis 
mcdelobad ver Sefasdeba. magaliTad, a. mokvlis ganzraxviT 
esvris b., amavdroulad 5 wamiT adre b.-s mokvlis ganzraxviT 
esrola d.-m. a.-m da d.-m erTmaneTis ganzraxvis Sesaxeb ar icodnen. 
marTalia, orive damnaSavis mier nasroli tyvia moxvda b.-s, magram 
sikvdilis gamomwvevi uSualo mizezi d.-s mier nasroli tyvia 
gaxda. amasTan, rodesac b.-s moxvda a.-s mier nasroli tyvia, es 
ukanaskneli d.-s mier nasroli tyviis Sedegad  ukve gardacvlili 
iyo. 

maSasadame, es magaliTi kidev erTxel mowmobs imas, rom a. 
qmedeba ,,obieqturi Teoriis” TvalsazrisiT, mkvlelobis 
mcdelobad ver dakvalificirdeba, radgan misma qmedebam 
sinamdviled gadaqcevis unari dakarga da amiT misi kanonzomieri 
ganviTarebac Sewyda. 

Tanamedrove qarTul sisxlis samarTlis dogmatikaSi 
ganviTarda Sexeduleba ,,axali obieqturi Teoriis” saxiT.973 
mcdelobis Sesaxeb ganviTarebul Teoriebze msjelobisas 
aRniSnuli iyo, rom ,,axali obieqturi Teoriis” mier uvargisi 
mcdelobis dasabuTebisas gamoyenebuli kriteriumebi ufro 
,,Sereuli TeoriebisaTvis” aris damaxasiaTebeli. aqedan 
gamomdinare, dasaxelebuli problemis ukeT mogvarebis mizniT, 
Tanamedrove sisxlis samarTlis dogmatika ,,Sereul Teorias” 
aniWebs upiratesobas. 

 

§2. uvargisi mcdelobis cneba da saxeebi da uvargisi 
mcdelobis gamijvna moCvenebiTi deliqtisagan germanuli 

sisxlis samarTlis mixedviT 

2. 1. uvargisi mcdelobis cneba da misi gamovlenis formebi 

germanuli sisxlis samarTlis dogmatika uvargis 
mcdelobaSi moiazrebs iseT SemTxvevebs, rodesac damnaSavis 
warmodgenis sapirispirod arsebul garemoebebs, faqtobrivi an 
samarTlebrivi safuZvlidan gamomdinare, danaSaulis 
Semadgenlobis ganxorcieleba ar SeuZliaT.974 damnaSavem unda 
icodes, rom misi qmedeba vargisia da mas obieqturi Semadgenlobis 
srulad ganxorcielebis unari gaaCnia.975 im SemTxvevaSi, Tuki 
damnaSaves Secnobili aqvs misi qmedebis uvargisobis Sesaxeb, maSin 
mcdelobas ar eqneba adgili.976  

uvargisi mcdelobisaTvis zogjer damaxasiaTebelia aseve 
is, rom danaSaulis Semadgenlobis srulad ganxorcielebis 
SeuZlebloba ukve mcdelobis dasawyisSive aSkaraa.977 aseT 

                                                 
973 ix. mWedliSvili-hedrixi (2011), gv.  
974 ix. Heinrich, Jura (1998), gv. 393-394. 
975 ix. Bauman, Weber, Mitsch, AT (2003), gv. 604. 
976 ix. Leipziger Kommentar (2007), gv. 1573. 
977 ix. Bauman, Weber, Mitsch, AT (2003), gv. 605 
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qmedebebs miekuTvneba: mkvdari axalSobilis mkvlelobis 
mcdeloba, sawamlavis arasakmarisi doziT mkvlelobis mcdeloba, 
arafexmZime qalis mimarT ganxorcielebuli ukanono abortis 
mcdeloba Tavis tkivilis ubralo gamayuCebeli wamlis 
gamoyenebiT da a. S.978 

uvargisi mcdelobis dasjadoba dResdReobiT farTod aris 
aRiarebuli. misi dasjadobis sakiTxi aRmocenebulia mcdelobis 
dasjadobis saerTo Tvalsazrisidan979 da masTan dakavSirebuli 
sakiTxebi germaniis sisxlis samarTlis kodeqsis 23-e paragrafis 
farglebSi regulirdeba. rodesac uvargis mcdelobazea saubari, 
maSin ssk-is 23-e paragrafis me-2 abzacis mixedviT, SesaZlebelia, 
sasjelis Semsubuqeba ssk-is 49-e paragrafis 1-li abzacis 
farglebSi, xolo im SemTxvevebSi, rodesac damnaSave aSkara 
ucodinarobis (absoluturad uvargisi mcdeloba (aus grobem 
Unverstand) gamo, ver acnobierebs, rom mcdeloba saerTod ar aris 
vargisi, maSin, SesaZlebelia, sasamarTlom Tavisi Sexedulebis 
mixedviT, damnaSavis mimarT saerTod uari Tqvas sasjelis 
gamoyenebaze, anda ssk-is 49-e paragrafis me-2 abzacis mixedviT980 
yvelaze msubuqi sasjeli Seufardos mas. rac Seexeba e. w. 
irealur mcdelobas, mis mimarT sasjeli saerTod ar gamoiyeneba, 
radgan am SemTxvevaSi, SesaZlebelia iTqvas, rom mcdeloba 
saerTod ar aris saxeze.981 

germanul sisxlis samarTlis dogmatikaSi uvargisi 
mcdelobisgan mijnaven e. w. xelSeSlil mcdelobas (fehlgeschlagene 
Versuch), romelic laTinurad ase JRers: delictum perfectum, rac 
damTavrebul deliqts niSnavs.982 imis gansazRvras, ramdenad aqvs 
adgili xelSeSlil mcdelobas, didi praqtikuli mniSvneloba 
gaaCnia nebayoflobiT xelis aRebis sakiTxis gadawyvetis dros. 
amdenad, es problematika nebayoflobiT xelis aRebis karSic 
iqneba ganxiluli. 

germanul sisxlis samarTlis dogmatikaSi da sasamarTlo 
praqtikaSi uvargisi mcdelobis dasjadobis farTod aRiarebis 
miuxedavad, sadavo rCeba uvargisi mcdelobis dasjadobis 
safuZveli da sazRvrebi.983 

germanul sisxlis samarTlis doqtrinaSi obieqturi 
TvalsazrisiT, uvargisi mcdelobis aRiareba Cveulebriv 
mcdelobad Zalzed problematuri iyo da, Sesabamisad, mecnierebSi 
did diskusias iwvevda. gansakuTrebiT ki foierbaxidan momdinare 

                                                 
978 ix. Seier, Gaude,  JuS (1999), gv. 457. 
979 ix. Wessels, Beulke, AT (2012), gv. 240. 
980 germaniis ssk-is 49-e paragrafis 1-li nawilis farglebSi mosamarTles 
ufleba aqvs damnaSaves Seumsubuqos sasjeli garkveuli pirobebis dacviT, 
xolo amave paragrafis me-2 abzaci mosamarTles aniWebs diskreciul uflebas 
Tavisi SexedulebiT daniSnos yvelaze msubuqi sasjeli. 
981 ix. Heinrich, Jura (1998), gv. 393. 
982 ix. Wörner, NStZ (2010), gv. 68. 
983 ix. Schönke, Schröder, Eser (2010), gv. 422.   
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,,safrTxis Teoria’’ uvargisi mcdelobis dasjadobas mwvaved 
akritikebda.984 

zogierT mecniers dResac miaCnia, rom araviTar SemTxvevaSi 
ar SeiZleba mcdelobis umarTlobas hqondes adgili maSin, 
rodesac obieqturi pirobebi realizebuli ar aris. obieqturi 
prognozis, ex ante-s mixedviT, xelyofis SesaZlebloba unda 
arsebobdes, sxva SemTxvevaSi gamoricxulia obieqtur 
umarTlobaze saubari.985 amitom, germaneli mecnierebi cdiloben 
erTmaneTisagan ganasxvaon saSiSi da arasaSiSi qcevebi, raTa amis 
mixedviT, uvargisi da vargisi mcdelobis erTmaneTisagan gamijvna 
moaxerxon. maSasadame, Tuki damnaSavis qceva dacul samarTlebriv 
sikeTes uqmnis safrTxes, maSin, SesaZlebelia, vargis mcdelobaze 
saubari, piriqiT, Tuki mcdeloba uvargisia, maSin igi saSiS 
xasiaTs ar atarebs. amasTan, miuTiTeben, rom saSiSi da arasaSiSi 
mcdelobebis gamijvna damokidebulia qmedebis damTavrebis unarze, 
anu Tu qmedebis damTavreba zogadad SesaZlebelia, maSin adgili 
aqvs vargis mcdelobas da, piriqiT, Tu ki qmedebas ar gaaCnia 
damTavrebis unari, maSin saxezea uvargisi mcdeloba.986  

mecnierebi, romlebic am pozicias mihyvebian, vargisi 
mcdelobis dasjadobis mTavar kriteriumebad danaSaulebriv 
gadawyvetilebas da obieqturad misi ganxorcielebis realur 
dawyebas asaxeleben. amasTan, isini miuTiTeben ,,safrTxis’’ (Gefahr), 
,,safrTxis Seqmnis’’ (Gefährdung) da ,,saSiSroebis’’ (Gefährlichkeit) 
elementebze, rogorc qmedebis obieqturi Semadgenlobis 
ganxorcielebisa da daculi samarTlebrivi sikeTis xelyofis 
mTavar veqtorze. Tumca, miaCniaT, rom mcdelobis dros am sami 
elementidan ,,saSiSroebis’’ elements (riski) unda mieqces 
gansakuTrebuli yuradReba. aqedan gamomdinare, ,,saSiSroebis’’ 
elementi uvargisi mcdelobis drosac aqtiurad unda 
gamoiyenebodes. amasTan, gadamwyvetia danaSaulis adgilze myofi 
mesame piris mier (damkvirvebeli) es situacia rogor aRiqmeba. Tu 
mesame piri qmedebas realurad miiCnevs, maSin konkretuli 
saSiSroebis mtkiceba aseT viTarebaSi dasaSvebia. magaliTad, vinc 
mkvlelobis ganzraxviT cecxlsasroli iaraRidan isvris sawolis 
mimarTulebiT da iq msxverpli hgonia, saxezea konkretuli 
saSiSroeba. aseve saSiSroebas eqneba adgili maSinac, rodesac 
damnaSaves carieli iaraRi datenili hgonia. piriqiT, saSiSroebas 
ar aqvs adgili maSin, rodesac damnaSave mkvlelobis ganzraxviT 
dasaZinebeli wamlis umniSvnelo dozas asmevs mis mier amorCeul 
obieqts.987 

am Sexedulebis mixedviT, germaniis ssk-is 22-e paragrafi 
vrceldeba mxolod qmedebis Semadgenlobis ganxorcielebis 
realur SemTxvevebze. es imas niSnavs, rom moqmedis adgilze myofi 

                                                 
984 ix. Köheler, AT (1997), gv. 456-457. 
985 ix. Herzberg, GA (2001), gv. 258. 
986 ix. Bloy, ZStW (2001), gv. 79-80. 
987 ix. Hirsch, FS Roxin, gv. 717-719. 
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mesame piris SexedulebiT, saxeze unda iyos konkretuli riski, 
romlis gareSe danaSaulis dawyeba SeuZlebeli iqneba.988 

maSasadame, obieqturi moZRvrebis mixedviT, mxolod 
qmedebis ganxorcielebis Sesaxeb miRebuli gadawyvetileba ar 
aris sakmarisi sisxlis samarTlis pasuxismgeblobis 
dawesebisaTvis (cogitationis poenam nemo patitur - ulpiane). boroti neba 
obieqturad srulad an nawilobriv mainc unda iyos 
ganxorcielebuli.989 

aRniSnuli pozicia gakritikebulia im motiviT, rom igi ar 
gamomdinareobs kanonidan. Sesabamisad, aseTi midgoma kanonis 
ganmartebas ki ar warmoadgens, aramed kanonis arcodnaze 
miuTiTebs. kanonis mixedviT, gadamwyvetia damnaSavis warmodgena, 
xolo e. w. Semfaseblis (damkvirveblis) mxridan konkretuli 
safrTxis uaryofa, araviTar rols ar TamaSobs990 (subieqturi 
moZRvreba). aqedan gamomdinare, aSkaraa, rom am sakiTxSi revanSis 
aRebas ,,subieqturi Teoria” Seecada.  

,,subieqturi Teoria”, romelic germanul sisxlis 
samarTalSi didi xnis manZilze gabatonebul Teoriad iTvleboda 
da mcdelobis dasjadobis safuZvels danaSaulebriv saqmianobaSi 
xedavda, mcdelobis obieqturi uvargisobis saxeze da xarisxze ar 
iyo damokidebuli. am Teoriis mixedviT, gadamwyvetia damnaSavis 
warmodgena imis Sesaxeb, rom igi danaSaulis Semadgenlobis 
ganxorcielebas SeZlebs. amis Sesabamisad, sasamarTlos SeeZlo 
mkvlelobis mcdelobad CaeTvala gvamis mimarT ganxorcielebuli 
qmedeba. aseve, ukanono abortis mcdelobad mieCnia uvargisi 
saSualebis gamoyeneba, anda ara fexmZime qalis mimarT 
ganxorcielebuli qmedeba Seefasebina ukanono abortis 
mcdelobad.991 

germanuli sisxlis samarTlis zogadi nawilis 
fuZemdeblebi amtkicebdnen, rom sasamarTlo praqtika da TiTqmis 
mTeli germanuli sisxlis samarTlis dogmatika uvargisi 
mcdelobis danaSaulis SemadgenlobasTan Sesabamisobis sakiTxs 
,,subieqturi Teoriis” safuZvelze gansazRvravda.992 

Tumca, mogvianebiT Tavad am Teoriis mimdevrebi 
moiTxovdnen uvargisi mcdelobis dasjadobis SezRudvas, radgan 
mxolod ,,samarTlebrivad mtrul nebaze’’ (Rechtsfendliche Wille) da 
damnaSavis warmodgenaze aqcentis gakeTeba gamoiwvevda imas, rom 
irealuri mcdelobisagan mis gasamijnad da absoluturad 
uvargisi mcdelobis dros sasjelis Sesamsubuqeblad ar 
darCeboda aranairi sivrce, radgan dasaxelebul SemTxvevebSi 
subieqturad ,,samarTlebrivad mtruli neba’’, SesaZlebelia, 
sruliad erTnairi iyos. swored amitom, sisxlis samarTlis 
mecnierebaSi uvargisi mcdelobis dasjadobis da gamijvnis 
sakiTxebis ukeT gadasawyvetad, wina planze wamoiwia ,,socialur-

                                                 
988 ix. Hirsch, FS Roxin, gv. 726-727. 
989 ix. Hirsch, FS Roxin, gv. 722. 
990 ix. Herzberg, GA (2001), gv. 261-262. 
991 ix. Schönke, Schröder, Eser (2010), gv. 422.   
992 ix. Hirsch, FS Roxin (2001), gv. 713. 
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fsiqologiuri zemoqmedebis Teoriam’’,993 romelic miuTiTebs imaze, 
rom danaSaulis mcdeloba imitom aris dasjadi, rom igi 
,,socialurad mtruli nebis’’ meSveobiT marTlwesrigze xelyofis 
kvals tovebs, riTac igi samarTlian samyaroSi eWvqveS ayenebs 
samarTlebrivi sazogadoebisadmi ndobis sakiTxs. amis Sesabamisad, 
erTmaneTisagan gansxvavdeba vargisi da uvargisi mcdelobebi 
imdenad, ramdenadac pirvel SemTxvevaSi samarTlebriv sikeTes994 
mxolod safrTxe eqmneba, xolo meore SemTxvevaSi, piriqiT, 
safrTxe konkretuli samarTlebrivi obieqtisaTvis ukve 
ganxorcielebulia.995 

amrigad, ,,socialur-fsiqologiuri zemoqmedebis Teoriis’’ 
mizania kombinirebulad, subieqturi (samarTlebrivad mtruli 
neba) da obieqturi elementebis (marTlwesrigze Semaryeveli 
kvali, STabeWdileba) daxmarebiT mcdelobis dasjadobis Semdgomi 
gafarToebis Tavidan acileba.996  

SesaZlebelia, adgili hqondes iseT SemTxvevebs, rodesac 
damnaSavis rwmena imis Sesaxeb, rom misi qceva danaSaulis 
Semadgenlobis Sesabamis qmedebas warmoadgens, SecdomiT efuZneba 
SerCeul obieqts, an arCeul saSualebas, anda erTdroulad 
orives erTad, romlebsac igi vargisad miiCnevs. aseve, 
SesaZlebelia, adgili hqondes Tavad subieqtis uvargisobis 
SemTxvevas.997 amis mixedviT, gamoyofen uvargisi mcdelobis 
sxvadasxva saxeebs. 

2. 1. 1. mcdeloba uvargis obieqtze 
germaniis moqmedi sisxlis samarTlis kanonmdeblobiT, 

uvargis mcdelobad fasdeba iseTi SemTxvevebi, rodesac, 
magaliTad, damnaSave mokvlis ganzraxviT mZime sagans urtyams 
misi warmodgeniT cocxal adamians, romelic sinamdvileSi ukve 
gardacvlilia. am magaliTidan aSkarad Cans, rom obieqti vargisi 
ar aris, anu saxeze ar aris adamiani. rac Seexeba sakuTrebis 
winaaRmdeg mimarTul deliqtebs, am dros mcdelobas uvargis 
obieqtze adgili aqvs maSin, rodesac damnaSave 
marTlsawinaaRmdego misakuTrebis mizniT, sakuTar nivTs eufleba 
da sxvisi nivTi hgonia. nivTis dazianebis dros uvargisi 
mcdeloba saxezea maSin, rodesac damnaSave azianebs upatrono 
nivTs da SecdomiT hgonia, rom es nivTi imyofeba sxvis 
sakuTrebaSi. maSasadame, rogorc ukve iTqva, yvela aseTi SemTxveva 
fasdeba, rogorc mcdeloba uvargis obieqtze.998 

uvargis obieqtze mcdelobas ar eqneba adgili maSin, 
rodesac damnaSave Tanabari Rirebulebis obieqtSi dauSvebs 

                                                 
993 ix.: Schönke, Schröder, Eser (2010), gv. 422; Bloy, ZStW 113 (2001), gv. 79; Valerius, JA (2010), 
gv. 113. 
994 samarTlebriv sikeTis da samarTlebrivi obieqtis urTierTgamijvnis Sesaxeb 
ix. Suhr, JA (1990), gv. 303-306. 
995 Schönke, Schröder, Eser (2010), gv. 423. 
996 Radtke, JuS (1996), gv.  880; Murmann (2011), gv. 358. 
997 ix. Leipziger Kommentar (2007), gv. 1574. 
998 ix: Roxin, AT (2003), gv. 446; Valerius, JA (2010), gv. 114. 
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Secdomas. magram, Tu damnaSavem mokvlis ganzraxviT esrola misi 
warmodgeniT adamians, sinamdvileSi im adgilze adamianis 
nacvlad, ZaRli aRmoCnda da mokvda, qmedeba unda Sefasdes 
ganzrax mkvlelobis uvargis mcdelobad. rac Seexeba sxvisi 
nivTis ganzrax dazianebisaTvis pasuxismgeblobas, germaniis 
sisxlis samarTlis kodeqsis me-16 paragrafis safuZvelze 
gamoiricxeba, radgan qmedebis SemadgenlobaSi daSvebuli Secdoma 
ganzraxvas gamoricxavs.999 

im SemTxvevaSi, rodesac a. misi warmodgeniT, buCqebSi 
gareul Rors esvris da aacilebs, sinamdvileSi buCqebSi nadiris 
nacvlad adamiani imyofeba, ar daisjeba mkvlelobis 
mcdelobisaTvis, radgan mas ara aqvs adamianis mokvlis ganzraxva 
(warmodgena imis Sesaxeb, rom buCqebSi adamiani imyofeba).1000  

2. 1. 2. mcdeloba uvargisi saSualebiT 
uvargisi mcdelobis es saxe germaniis ssk-is 23-e 

paragrafis me-3 abzacSi isea aRwerili, rom saSualebas, 
romliTac unda iqnes Cadenili danaSauli, saerTod ar SeuZlia 
Sedegis gamowveva. magaliTad, mkvleli msxverpls CaiSi sawamlavis 
nacvlad SecdomiT Cauyris Saqars, an igi msxverpls saTamaSo 
iaraRidan esvris da mas iaraRi namdvili hgonia, anda damnaSave 
dautenav iaraRs umiznebs dazaralebuls da mas SecdomiT iaraRi 
datenili hgonia. aseve, damnaSave seifis gasaRebad iyenebs iseT 
saSualebas, romliTac SeuZlebelia miznis miRweva da a. S. yvela 
aseTi SemTxveva danaSaulis mcdelobad fasdeba.1001 

uvargisi saSualebiT ganxorcielebul qmedebad unda 
CaiTvalos iseTi SemTxveva, rodesac a. unda misi mowinaaRmdegeebis 
b. da g. mokvla. am mizniT, igi mivida maTTan saxlSi da moatyua, 
rom maTi erTaderTi Svili avtoavariaSi daiRupa. am ambavis 
gagonebaze, b. gulis SeteviT gardaicvala, xolo g.-s guli 
wauvida da mezoblebis daxmarebiT sikvdils gadaurCa. sisxlis 
samarTlis dogmatikaSi gabatonebuli Sexedulebis Tanaxmad, 
marTalia, a. qmedebasa da b.-s sikvdils Soris arsebobs 
mizezobrivi kavSiri, magram a. Sedegi obieqturad ar Seeracxeba. 
aqedan gamomdinare, a. mkvlelobis mcdelobisTvisac ar daekisreba 
pasuxismgebloba.1002 maSasadame, qmedebaSi gamoyenebuli saSualebis 
(mcdari informaciis miwodeba) vargisianobis Semowmeba da, 
Sesabamisad, mcdelobis sakiTxis gadawyveta, SesaZlebelia, 
obieqturi Seracxvis wesebis daxmarebiT ganxorcieldes. 

2. 1. 3. uvargisi obieqtis mimarT gamoyenebuli uvargisi 
saSualebiT mcdeloba 

SesaZlebelia, danaSaulis mcdeloba ormagad uvargis 
xasiaTs atarebdes. magaliTad, rodesac damnaSaves, romelsac 

                                                 
999 ix. Valerius, JA (2010), gv. 114. 
1000 ix. Putzke, JuS (2009), gv. 898. 
1001 ix.: Roxin, AT (2003), gv. 446; Valerius, JA (2010), gv. 114. 
1002 magaliTi moyvanilia putckes statiidan, ix. Putzke, JuS (2009), gv. 897. 
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surs ukanono abortis gakeTeba, hgonia, rom qali fexmZimea da mas 
orsulobis sawinaaRmdego wamals aZlevs. sinamdvileSi, qali 
fexmZime ar aris da wamali, romelsac igi aZlevs, absoluturad 
uvnebelia. aq, rogorc ki damnaSave daiwyebs wamlis micemas, 
adgili eqneba ukanono abortis uvargis mcdelobas, uvargis 
obieqtze da uvargisi saSualebiT. sakiTxi ase imitom wydeba, rom 
dasjadoba germaniis ssk-is 22-e paragrafis mixedviT, 
damokidebulia mxolod damnaSavis warmodgenaze.1003 

 

2. 1. 4. mcdeloba uvargisi subieqtis mier 
uvargisi subieqtis mier danaSaulis mcdelobis dasabuTeba 

garkveul sirTuleebTan aris dakavSirebuli, radgan es sakiTxi 
germaniis ssk-is 22-e da 23-e paragrafebiT ar regulirdeba. 
germanul sisxlis samarTlis dogmatikaSi am Temis irgvliv 
sakmaod farTo diskusia mimdinareobs. 

sisxlis samarTlis dogmatika, upirveles yovlisa, sadavod 
ar Tvlis moCvenebiTi deliqtis arsebobas maSin, rodesac 
pirovneba SecdomiT fiqrobs, rom igi (vargisi) damnaSavea. aseT 
SemTxvevaSi, saxezea subsumciaSi Secdoma, romelic dausjeli 
rCeba. magaliTad, a, romelic federaluri miwis gamgeobaSi 
damlageblad muSaobs da Tavs saxelmwifo moxeled miiCnevs, b. 
garkveul Tanxas iRebs am ukanasknelis mimarT arsebuli jarimis 
damadasturebeli aqtebis damalvis pirobiT, ar ganixileba 
meqrTameobis (ssk-is 332-e paragrafi) mcdelobis subieqtad.1004 

meore mxriv, dasjad mcdelobas yovelTvis adgili aqvs 
maSin, rodesac subieqtis uvargisoba mxolod obieqtis 
uvargisobis Sedegia. magaliTad, rodesac qali, romelic Tavs 
SecdomiT fexmZimed miiCnevs da viTomda orsulobis Sewyvetis 
mizniT zomebs mimarTavs, Cadis ukanono abortis mcdelobas 
(germaniis ssk-is 218-e muxlis me-3 abzacis mixedviT, 
pasuxismgebloba ekisreba aseve fexmZime qals), miuxedavad imisa, 
rom igi sinamdvileSi fexmZime ar aris. aseTi qmedeba mcdelobad 
fasdeba da ara moCvenebiT deliqtad, Tumca, moqmedi 
kanonmdeblobiT, kerZod, ssk-is 218-e paragrafis me-4 abzacis bolo 
winadadebiT1005 qali mcdelobisaTvis ar isjeba. amis msgavsad 
wydeba sakiTxi ssk-is 173-e paragrafSi dasaxelebuli danaSaulis 
SemTxvevaSi (axlo naTesavebs Soris sqesobrivi kavSiri, incesti), 
rodesac a. sqesobriv kavSirs amyarebs b. da es ukanaskneli 
SecdomiT Tavisi Svili hgonia, adgili aqvs incestis mcdelobas 
da ara moCvenebiT deliqts, radgan damnaSavis (subieqtis) 
uvargisoba aris obieqtis uvargisobis gamoxatuleba. es 

                                                 
1003 ix. Roxin, AT (2003), gv. 446-447. 
1004 ix.: Roxin, AT (2003), gv. 447; Murmann (2011), gv. 360; Kühl, AT (2008), gv. 471. 
1005 germaniis sisxlis samarTlis kodeqsis 218-e paragrafis me-4 abzacSi 
saubaria imaze, rom fexmZime qali mcdelobisaTvis ar isjeba. aq is SemTxvevac 
igulisxmeba, rodesac fexmZimoba, rogorc aseTi, saxeze ar aris, maSasadame, 
rodesac qali ar aris orsulad. amis Sesaxeb ix. Fischer, 59-e gamocema (2012),       
gv. 1450. 
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SemTxvevac, germaniis moqmedi sisxlis samarTlis kanonmdeblobiT, 
dausjeli rCeba. magram dasjadobis sakiTxi yovelTvis ase ar 
wydeba. aris SemTxvevebi, rodesac germaniis sisxlis samarTlis 
kanonmdebloba danaSaulis mcdelobas sjis miuxedavad imisa, rom 
subieqtis uvargisoba ganpirobebulia uvargisi obieqtiT, anu 
konkretul situaciaSi obieqtis uvargisoba iwvevs subieqtis 
uvargisobas. magaliTad, mama, romelsac sxvisi bavSvi SecdomiT 
Tavisi Svili hgonia da Segnebulad ar exmareba mas, daisjeba 
umoqmedobiT Cadenili mkvlelobis mcdelobisaTvis, miuxedavad 
imisa, rom mama ar aris sxvisi Svilis samarTlebrivi garanti. 
SeiZleba iTqvas, rom aseT viTarebas adgili aqvs umetesad Sereul 
umoqmedobiT deliqtebSi. sadavoa iseTi SemTxvevebi, sadac, 
magaliTad, yofili moxele, romelmac jer ar icis misi 
samsaxuridan gaTavisuflebis Sesaxeb, moqalaqisagan iRebs 
materialur sargebels.1006 

amasTan dakavSirebiT, ori gansxvavebuli Sexeduleba 
arsebobs: pirveli Sexeduleba, romelic gabatonebul 
Sexedulebad iTvleba, miiCnevs, rom Secdoma, romelic subieqts 
uvargis subieqtad aqcevs, ganixileba dasjad uvargis mcdelobad. 
aseT Sefasebas safuZvlad udevs danaSaulis Semadgenlobis yvela 
niSnis TanabarmniSvnelobis momenti. maSasadame, sulerTia 
pirovnebas danaSaulis romel garemoebebze eqmneba mcdari 
warmodgena. amiT mcdelobis dasjadobas, ssk-is 22-e paragrafidan 
gamomdinare, xeli ar eSleba. meore Sexeduleba sapirispiro 
poziciaze dgas. mas miaCnia, rom, am SemTxvevaSi, adgili aqvs 
mxolod moCvenebiT deliqts. am Sexedulebis momxreebi eyrdnobian 
azrs imis Sesaxeb, rom mcdelobis dasjadoba gamomdinareobs 
damnaSavis mier normis darRvevidan. vinaidan zemoT dasaxelebul 
magaliTSi normis darRvevas ar hqonia adgili, amitom yofili 
moxele damnaSaved ar miiCneva. upiratesobiT sargeblobs mesame 
Sexeduleba, romelic erTmaneTisagan ganasxvavebs specialur 
(Statuspflichten) da zogad (Allgemeinpflichten) movaleobebs da miuTiTebs 
imaze, rom unda dadgindes, damnaSavis movaleobas samarTlebrivi 
aqti gansazRvravs, Tu mxolod konkretuli situacia, raTa amis 
mixedviT, erTmaneTisagan gaimijnos mcdeloba da moCvenebiTi 
deliqti. specialuri movaleobis Sesaxeb mcdari warmodgena, 
yovelTvis moCvenebiT deliqts afuZnebs, ar aqvs mniSvneloba ras 
efuZneba igi. magram, rodesac pirs zogadi movaleobebis ZiriTadi 
winapirobebis Sesaxeb araswori warmodgena gaaCnia, Cadis 
danaSaulis mcdelobas. magaliTad, is, vinc SecdomiT fiqrobs, 
rom mZimed daWrili pirisaTvis daxmareba unda gaewia, magram 
amisaTvis man araferi ar moimoqmeda, daisjeba mcdelobisaTvis, 
miuxedavad imisa, rom adgili aqvs uvargisi subieqtis 
SemTxvevas.1007 aseT SemTxvevaSi, SeiZleba iTqvas, rom adgili aqvs 
danaSaulis Semadgenlobis niSnebis sumbsumciaSi daSvebul 
Secdomas. 

                                                 
1006 ix. Roxin, AT (2003), gv. 448. 
1007 ix. Roxin, AT (2003), gv. 449-450. 
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2. 1. 5. mcdeloba uvargisi motivaciis safuZvelze 
SesaZlebelia, rom uvargis mcdelobaSi calke gamoiyos 

mcdeloba uvargisi motivaciis safuZvelze. es iseTi SemTxvevaa, 
rodesac damnaSave absoluturad uvargis da gaugebar motivaciaze 
afuZnebs Tavis qmedebas da Cadis danaSaulis mcdelobas. 
magaliTad, a. hgonia, rom mis meuRles mxarze eSmaki daajda, 
radgan am ukanasknels xelis kankali daewyo. amitom a.-s unda, rom 
eSmaki gandevnos da amiT misi meuRlis suli gadaarCinos. am 
mizniT, a. mouqnevs najaxs misi warmodgeniT colis mxarze mjdom 
eSmaks, magram aacilebs. aseTi SemTxveva Cveulebriv uvargis 
mcdelobad unda Sefasdes, romlis uvargisobas damnaSavis 
uvargisi da gaugebari motivacia udevs safuZvlad.1008   

2. 2. absoluturad uvargisi da irealuri mcdeloba 

2. 2. 1.  absoluturad uvargisi mcdeloba  
qmedeba, romelsac saerTod ar aqvs Sedegis gamowvevis 

unari, germaniis sisxlis samarTlis adreul literaturaSi 
cnobili iyo absoluturad uvargisi (Der Versuch aus grobem Unverstand) 
mcdelobis saxelwodebiT. mas upirispirdeboda e. w. SedarebiT 
uvargisi mcdeloba.1009 foierbaxi aseT qmedebebs saSiS da arasaSiS 
mcdelobas uwodebda, riTac mas undoda erTmaneTisagan gaemijna 
dasjadi da ara dasjadi qmedebebi.1010 

SedarebiT uvargis mcdelobad Tanamedrove sisxlis 
samarTlis praqtika miiCnevs iseT SemTxvevas (magaliTad, 
TaRliTobis dros), rodesac danaSaulis daumTavrebloba 
gamowveulia SemTxveviTi garemoebebis mizeziT. aseTi qmedeba 
zogadad Sedegis gamomwvevia, Tumca konkretul SemTxvevaSi 
garkveuli garemoebis gamo, magaliTad, rodesac dazaralebulma 
sifrTxile gamoiCina, qmedebam Sedegis ganxorcielebas ver 
miaRwia.1011 

danaSaulis mcdelobis vargisianoba ara qmedebis 
warumateblobiT, aramed damnaSavis danaSaulebrivi gegmis 
gaTvaliswinebiT unda Semowmdes.1012 

absoluturad uvargis mcdelobaSi moiazreba iseTi 
SemTxvevebi, rodesac obieqturad saxezea uvargisi mcdeloba, 
xolo subieqturad damnaSave mis uvargis xasiaTs, aSkara 
ucodinarobis (uvicobis) gamo, ver acnobierebs.1013 

germaniis federaluri sasamarTlo praqtika da sisxlis 
samarTlis dogmatika absoluturad uvargis mcdelobad miiCnevs 
iseT SemTxvevas, rodesac damnaSave uvargisi saSualebis 
gamoyenebiT Sedegis gamowvevas SesaZleblad miiCnevs. aseTi 

                                                 
1008 ix. Heinrich, AT (2012), gv. 301. 
1009 ix. Stratehnwerth, Kuhlen, AT (2011), gv. 205. 
1010 ix. Radtke, JuS (1996), gv.  880, sqolio 20.  
1011 ix.: JBl (2008), 130, gv. 332; JBl (2012), 134, gv. 65.   
1012 ix. JBl (2012), 134, gv. 66.   
1013 Heinrich, Jura (1998), gv. 394. 
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Secdoma aSkara unda iyos ara marto Sesabamisi specialobis mqone 
adamianisaTvis, aramed yvela saSualo gamocdilebis mqone 
adamianisaTvis. maSasadame, absoluturad uvargisi mcdelobis 
dros adgili aqvs sruliad araswor warmodgenas sayovelTaod 
cnobili mizezobrivi kavSiris Sesaxeb. magaliTad, pirovnebas 
dambaCis meSveobiT maRal simaRleze myofi TviTmfrinavis 
Camogdeba SesaZleblad miaCnia. mocemul SemTxvevaSi, Secdoma, 
romlis msxverlic damnaSavea, saSualo gamocdilebis mqone yvela 
adamianisaTvis aSkara unda iyos.1014 

uvargisi mcdelobis dros sasamarTlos SeuZlia ssk-is 23-e 
paragrafis me-3 abzacis safuZvelze, ,,absoluturad uvargisobis’’ 
gamo, pirovneba sasjelisagan gaaTavisuflos anda msubuqad 
dasajos igi. aseTi privilegia mxolod arasaSiS mcdelobebs 
Seexeba, romlis gamijvna saSiSi mcdelobisagan, calkeul 
SemTxvevebSi, Zalzed rTulia.1015 

sasamarTlo praqtika miiCnevs, rom ssk-is 23-e paragrafis 
me-3 abzacis gamoyeneba dasaSvebia mxolod maSin, rodesac qmedebas 
dazaralebulisaTvis obieqturad ar Seuqmnia arc konkretuli da 
arc abstraqtuli safrTxe. kanoni uvargisi mcdelobis 
dasjadobis safuZvlad miiCnevs mxolod damnaSavis warmodgenaSi 
arsebul safrTxes.1016 

,,absoluturad uvargisi’’ mcdeloba nomologiuri Secdomis 
(bunebis kanonebSi daSvebuli Secdoma) safuZvelze unda 
SeizRudos da igi aseve ar SeiZleba ontologiur Secdomaze 
(faqtobriv garemoebebSi daSvebuli Secdoma) dayrdnobiT 
gafarTovdes. maSasadame, rodesac damnaSave sxvisi sicocxlis 
ganzrax mospobis mizniT, gamoyenebul saTamaSo iaraRs namdvil 
iaraRad miiCnevs, anda mas gvami mZinare adamiani hgonia, jer kidev 
ar aqvs adgili ,,absoluturad uvargis’’ mcdelobas. magram 
damnaSave, romelsac Secnobili aqvs, rom saTamaSo pistoleti 
uWiravs xelSi da miuxedavad amisa, sjera, rom srolas SeZlebs, 
anda, rodesac igi fiqrobs, rom sxeuli, romelsac ukve lpobis 
kvali amCnevia, jer kidev cocxlobs, cdeba ukve bunebis kanonebSi. 
Tumca, isic aRsaniSnavia, rom nomologiur da ontologiur 
Secdomad dayofa yovelTvis ar atarebs zust xasiaTs.1017 

sadavoa ,,absoluturad uvargis’’ mcdelobis sakiTxi maSin, 
rodesac damnaSavis mcdari warmodgena ramdenime adamians an 
sulac xalxis did nawils vargisad miaCnia. aseve sadavoa sakiTxi 
imis Sesaxeb, Tu ramdenad aris SesaZlebeli ssk-is 23-e paragrafis 
me-3 abzacis analogiis gamoyeneba. sisxlis samarTlis bevr 
mecniers surs, es gansazRvreba uvargisi subieqtis SemTxvevaze 
gaavrcelos. magaliTad, pirovneba, xumrobiT daweril werils 
Tanamdebobaze daniSvnis Sesaxeb, oficialur dokumentad miiCnevs. 
Tumca, Tanamdebobrivi statusis Sesaxeb araswori TviTdajerebis 

                                                 
1014 Wessels, Beulke, AT (2012), gv. 240; Frister, AT (2011), gv. 301; Valerius, JA (2010), gv. 116; 
BGHSt 41, gv. 96. 
1015 ix. Roxin, AT (2003), gv. 452. 
1016 ix. BGHSt 41, gv. 95-96. 
1017 ix. Roxin, AT (2003), gv. 452-453. 
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dros, saxezea moCvenebiTi deliqti ise, rom ssk-is 23-e paragrafis 
me-3 abzacis gamoyeneba saWiro aRar aris. aseve wydeba sakiTxi 
maSinac, rodesac pirovneba Tavis qcevas, gaugebari samarTlebrivi 
Sefasebis safuZvelze, dasjad qmedebad miiCnevs. magram, piriqiT, 
ssk-is 23-e paragrafis me-3 abzacis analogiurad, mcdelobad 
iTvleba qmedeba maSin, rodesac pirovneba pasports im saxiT 
ayalbebs, rom mcodne adamianebis motyuebas ver SeZlebs. misi es 
uvicoba, SesaZlebelia, ssk-is 23-e paragrafis me-3 abzacis 
farglebSi Sefasdes.1018 

germanul sisxlis samarTalSi sadavod ar iTvleba sakiTxi 
da, Sesabamisad, qmedeba ,,absolutur uvargis’’ mcdelobad fasdeba 
maSin, rodesac pirs sjera, rom qali kocniT dafexmZimdeba da am 
situaciaSi ukanono aborti dasaSvebad miaCnia. marTalia, aq 
moqmedis motivacia absoluturad gaugebaria, radgan kocnas 
saerTod ar SeuZlia fexmZimobis gamowveva, magram qmedeba, 
rogorc aseTi, romelic gamoixateba abortis gakeTebis 
mcdelobaSi ar ganixileba gaugebrad, aramed aq, SesaZlebelia, 
saubari iyos uvargisi obieqtis Sesaxeb, romelic aseve Seesabameba 
ssk-is 23-e paragrafis me-3 abzacs. maSasadame, ssk-is 23-e 
paragrafis me-3 abzacis moqmedeba ar vrceldeba mxolod iseT 
SemTxvevebze, rodesac vargis obieqtze vargisi saSualebis 
gamoyenebis mcdeloba absoluturad uvargis motivebs efuZneba. 
magaliTad, rodesac qmari cdilobs colis mokvlas, radgan 
hgonia, rom misi coli eSmakma daimorCila.1019 

2. 2. 2. irealuri (crurwmeniTi) mcdeloba  

irealuri mcdeloba (Abergläubische Versuch)1020 gulisxmobs 
iseT mcdelobas, romlis drosac damnaSaves ararsebuli an yovel 
SemTxvevaSi mecnierulad araRiarebuli magiuri Zalebis 
daxmarebiT hgonia, rom Sedegs miaRwevs.1021 

maSin, rodesac absoluturad uvargisi mcdelobis dros 
damnaSave yvelasaTvis aSkara mizezobriobis kanonebs ver amCnevs, 
irealuri mcdelobis dros, damnaSaves magiuri da zebunebrivi 
Zalebis sjera. igi iZaxebs iseT Zalebs, romlebic realur 
samyaros ar miekuTvneba da adamianebze gavlenis moxdena ar 
SeuZlia. irealuri mcdelobis qveS gaigeba iseTi qmedebebi, 
rogoricaa Selocva, jadoqroba, dawyevla da a. S. magaliTad, 
cols moses meSvide wignis daxmarebiT surs eSmakis gamoZaxeba, 
raTa misi qmari dawyevlos da amiT moklas igi.1022 maSasadame, 
damnaSave sruli uvicobiT cdilobs bunebis kanonebis marTvas.1023  

sisxlis samarTlis literaturaSi TiTqmis erTxmad 
aRiarebulia, rom irealuri mcdeloba saerTod ar warmoadgens 

                                                 
1018 ix. Roxin, AT (2003), gv. 453. 
1019 ix. Roxin, AT (2003), gv. 453-454. 
1020 ix. Stratehnwerth, Kuhlen,  AT (2011), gv. 207. 
1021 ix. Heinrich, Jura (1998), gv. 397. 
1022 ix. Seier, Gaude,  JuS (1999), gv. 459. 
1023 ix. Roxin, AT (2003), gv. 455. 
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mcdelobas ssk-is 22-e paragrafis TvalsazrisiT1024 da igi 
yovelTvis dausjeli rCeba, radgan am SemTxvevaSi samarTlebrivi 
sikeTisaTvis raime safrTxis Seqmna SeuZlebelia da, Sesabamisad, 
maT mimarT sixlis samarTlis sanqciis gamoyeneba gaumarTlebeli 
iqneba.1025  

sisxlis samarTlis zogierTi mecnieris azriT, germaniis 
moqmedi sisxlis samarTlis kodeqsis 23-e paragrafi konkretulad 
ar adgenss, dasjadi unda iyos Tu ara irealuri (crurwmeniTi) 
mcdeloba. zogierT mecniers ki miaCnia, rom irealuri 
(crurwmeniTi) mcdeloba ssk-is 23-e paragrafis me-3 abzacis 
farglebSi moiazreba, magram es ganpirobebulia ara aseTi 
SemTxvevis dasjadobis aucileblobiT, aramed imis gamo, rom 
kanonmdebeli absoluturad uvargisi da irealuri (crurwmeniTi) 
mcdelobis erTmaneTisagan gamijvnas kanonmdeblobaSi zustad ver 
ganaxorcielebda.  a. qmedeba, rodesac igi nayofis mocilebas 
gvirilis Cais daxmarebiT cdilobs, ar warmoadgens irealur 
(crurwmeniTi) mcdelobas, aramed igi unda Sefasdes ssk-is 23-e 
paragrafis me-3 abzacis farglebSi.1026 aseve, im SemTxvevaSi, 
rodesac a. mokvlis ganzraxviT gvirilis Cai moamzada da hgonia, 
rom igi am saSualebiT b.-s sicocxles aucileblad mouspobs, 
sinamdvileSi b. sxva mizeziT gardaicvala, damTavrebuli ganzrax 
mkvleloba, erTi mxriv, mizezobrivi kavSiris ararsebobis gamo 
unda gamoiricxos, magram, meore mxriv, qmedeba unda Sefasdes 
uvargis mcdelobad da ara irealur (crurwmeniTi) mcdelobad.1027  

amdenad, absoluturad uvargis mcdelobasa da  irealur 
(crurwmeniTi) mcdelobas Soris gansxvaveba imaSi mdgomareobs, 
rom damnaSaves irealuri (crurwmeniTi) mcdelobis dros, 
transcendentaluri (adamianur SesaZleblobas aRmatebuli) 
Zalebis sjera, maSin rodesac absoluturad uvargisi mcdelobis 
dros, igi ver aRiqvams obieqturad arsebuli bunebis kanonebis 
zemoqmedebas. amitom, misaRebia is msjeloba, romelsac irealuri 
(crurwmeniTi) mcdeloba dausjelobamde mihyavs,1028 radgan misi 
dasjadoba arc generaluri da arc specialuri prevenciis 
TvalsazrisiT, ar aris aucilebeli.1029 

2. 3. uvargisi mcdelobis da moCvenebiTi deliqtis gamijvna 

uvargisi mcdelobis da moCvenebiTi deliqtis 
erTmaneTisagan gamijvna, erTi SexedviT, martivi saqmea, Tumca, 
meore mxriv, garkveul sirTuleebTan aris dakavSirebuli. 

me-19 saukuneSi sisxlis samarTlis dogmatika da 
sasamarTlo praqtika msjelobda imis Sesaxeb, Tu rogor unda 
gaemijna erTmaneTisagan uvargisi mcdeloba da moCvenebiTi 
deliqti. am ukanasknels adreul sisxlis samarTalSi ,,putatiuri 

                                                 
1024 ix. Herzberg, GA (2001), gv. 269. 
1025 ix. Stratehnwerth, Kuhlen,  AT (2011), gv. 207. 
1026 ix. Roxin, AT (2003), gv. 455-456. 
1027 ix. Heinrich, Jura (1998), gv. 397. 
1028 iqve. 
1029 ix. Koch-Schlegtendal (2012). gv. 34. 
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deliqtis” saxeliT moixseniebdnen, Tumca am terminiT Tanamedrove 
sisxlis samarTlis literaturaSi zogierTi mecnieri isev 
sargeblobs1030. 

visac xis Ziri adamiani hgonia da mokvlis ganzraxviT 
isvris misi mimarTulebiT, ganzrax mkvlelobis uvargis 
mcdelobas axorcielebs, magram visac qmedebis ganxorcielebis 
dros SecdomiT hgonia, rom danaSaulis Semadgenlobas asrulebs, 
Cadis moCvenebiT deliqts. maSasadame, is, vinc realurad arsebul 
garemoebebs srulad da zustad aRiqvams, magram SecdomiT 
fiqrobs, rom misi qmedeba danaSauls warmoadgens, Cadis 
moCvenebiT deliqts. magaliTad, is, visac tyeSi xis ZirisaTvis 
srola dasjadi qmedeba hgonia, Cadis moCvenebiT deliqts. 
moCvenebiTi deliqti ar isjeba. misi dausjeloba gamomdinareobs 
kanonierebis principidan (nullum crimen sine lege), romelic germaniis 
konstituciis 103-e muxliT aris ganmtkicebuli. am principis 
mixedviT, iq, sadac danaSaulis Semadgenloba ar arsebobs, 
Sesabamisad, SeuZlebelia damTavrebul danaSaulze da danaSaulis 
mcdelobaze saubari. damnaSavis mxolod borot azrs ar SeuZlia 
dasjadoba daafuZnos.1031 

danaSaulis mcdelobis dros damnaSavis codna efuZneba 
iseT garemoebebs, romelic garesamyaroSi arsebobs da, 
Sesabamisad, danaSaulis Semadgenlobis ganxorcielebac SeuZlia. 
moCvenebiTi deliqtis dros ki, rogorc ukve aRiniSna, damnaSaves 
SecdomiT hgonia, rom igi arRvevs samarTlis normebs, romelic 
bunebaSi saerTod ar arsebobs, anda arsebuli normebis araswori 
Sefasebis safuZvelze, maTi moqmedebis areals afarToebs. 
magaliTad, erT SemTxvevaSi, a.-s SecdomiT hgonia, rom meuRlis 
Ralati sisxlis samarTlis kanonmdeblobiT gaTvaliswinebul 
danaSauls warmoadgens. sinamdvileSi, msgavs qmedebas sisxlis 
samarTlis kanonmdebloba ar iTvaliswinebs.1032 meore SemTxvevaSi, 
a. mezoblis suraTs wvavs da hgonia, rom amiT Cadis janmrTelobis 
dazianebas. sinamdvileSi, janmrTelobis dazianeba 
gaTvaliswinebulia ssk-is 223-e paragrafiT, magram misi 
ganxorcieleba suraTis ganadgurebaSi ar gamoixateba. sul sxva 
viTarebas aqvs adgili maSin, rodesac a. fiqrobs, rom mezoblis 
suraTis ganadgurebiT da misi SebRalviT b. fizikur tkivils 
ayenebs. mocemul SemTxvevaSi, adgili aqvs irealur mcdelobas.1033  

vinaidan es sakiTxi Secdomis problematikasTan aris 
kavSirSi, amitom, mizanSewonilia, rom danaSaulis mcdelobisa da 
moCvenebiTi deliqtis erTmaneTisagan gamijvna danaSaulis 
Semadgenlobis niSnebSi daSvebuli Secdomisa da akrZalvaSi 
Secdomis gamijvnis paralelurad ganxorcieldes. qmedeba 
moCvenebiT deliqtad maSin fasdeba, rodesac adgili aqvs 

                                                 
1030 ix. Schmitz, Jura (2003), gv. 593. 
1031 ix. Roxin, JZ (1996), gv. 981. 
1032 meuRlis Ralati germaniis ssk-is 172-e paragrafiT 1969 wlamde dasjad 
qmedebad iTvleboda, ix. Valerius, JA (2010), me-6 sqolio, gv. 113.  
1033 ix. Heinrich, AT (2012), gv. 303-304. 
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Secdomas akrZalvaSi, Secdomas sumbsumciaSi da dasjadobasTan 
dakavSirebul Secdomas. 

akrZalvaSi arapirdapir Secdomas maSin aqvs adgili, 
rodesac a. SecdomiT hgonia, rom meuRlis Ralati sisxlis 
samarTlis kanonmdeblobiT gaTvaliswinebuli dasjadi qmedebaa. 

nebarTvaSi arapirdapiri Secdoma saxezea maSin, rodesac 
pirs SecdomiT hgonia, rom aucilebeli mogeriebis dros danis 
daxmarebiT Tavdacva akraZalulia, radgan hgonia, rom Tavdasxmis 
winaaRmdeg saSiSi saSualebebis gamoyeneba nebadarTuli ar aris. 

dasjadobasTan dakavSirebul arapirdapir Secdomas maSin 
aqvs adgili, rodesac pirs hgonia, rom mtkicebulebebis 
ganadgurebiT gamoZiebas xels SeuSlis misi Svilis dasjaSi, 
radgan dasjis ganxorcielebisaTvis xelis SeSla (ssk-is 258-e 
paragrafis me-6 abzaci pirs aTavisuflebs pasuxismgeblobisgan, 
Tu igi naTesavis sasargeblod Caidens qmedebas), naTesaobis gamo, 
ar isjeba.1034  

subsumciaSi arapirdapiri Secdoma maSin warmoiSoba, 
rodesac a., zemoT dasaxelebuli magaliTis mixedviT, SecdomiT 
hgonia, rom mezoblis suraTis ganadgurebiT Cadis ssk-is 223-e 
paragrafiT gaTvaliswinebul janmrTelobis ganzrax 
dazianebas.1035 

2. 3. 1. arasadavo sakiTxebi 
sisxlis samarTlis dogmatikaSi sadavo ar aris, rom 

moCvenebiTi deliqtis Sesaxeb sakiTxi maSin warmoiSoba, rodesac 
adgili aqvs samarTlebriv Secdomas. saerTo wesidan gamomdinare, 
faqtobriv garemoebebSi Secdomas moCvenebiTi deliqtis dafuZneba 
ar SeuZlia, Tumca arsebobs erTi gamonaklisi, romelic ar aris 
sadavo, kerZod, statusis Sesaxeb mcdari warmodgena. magaliTad, 
ara moxele piri, romelic Tavis qmedebas oficialuri 
dokumentebis gayalbebad miiCnevs da hgonia, rom samoxeleo 
danaSauls Cadis, axorcielebs moCvenebiT deliqts, miuxedavad 
imisa, rom misi Secdoma faqtobriv sferoSi devs.1036 

moCvenebiT deliqtad fasdeba piris iseTi qmedebebi, 
rodesac adgili aqvs sisxlissamarTlebrivi pasuxismgeblobis 
gamomricxvel garemoebebs. magaliTad, piri, romelic Tavisi 
sakuTrebis dacvis mizniT qurds fexebSi cecxlsasroli 
iaraRidan esvris, moqmedebs aucilebeli mogeriebis farglebSi 
(ssk-is 32-e paragrafi). Tu igi Tavis qmedebas dasjadad afasebs da 
fiqrobs, rom mas ar hqonda sakuTrebis dasacavad cecxlsasroli 
iaraRiT janmrTelobis dazianebis ufleba, igi Cadis ara 
janmrTelobis dazianebis mcdelobas, aramed moCvenebiT deliqts. 
dausjeli rCeba aseve iseTi SemTxveva, rodesac piri damnaSaves 
Seipyrobs da hgonia, rom igi Cadis Tavisuflebis ukanono 
aRkveTas, radgan SecdomiT Tvlis, rom mxolod samarTaldamcvel 

                                                 
1034 ix. Kindhäser, AT (2013), gv. 244. 
1035 ix. Heinrich, AT (2012), gv. 304. 
1036 ix. Roxin, JZ (1996), gv. 981-982. 
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organoebs aqvT damnaSavis Sepyrobis ufleba. amis garda, piri ar 
daisjeba maSinac, rodesac saxezea bralis gamomricxveli sapatio 
garemoebebi, e. i. saxezea marTlsawinaaRmdego qmedeba da piri aseT 
qmedebas dasjadad miiCnevs.1037 

dReisaTvis sadavo ar aris, rom qmedeba moCvenebiT 
deliqtad unda Sefasdes maSinac, rodesac damnaSave danaSaulis 
winapirobebis araswor Sefasebas axdens. es Seexeba danaSaulis 
Semadgenlobis rogorc normatiul, ise deskrifciul elementebs. 
Tumca, gasaTvaliswinebelia is faqti, rom aq danaSaulis is 
niSnebi moiazreba, romelic kanonSi pirdapir ar aris 
dasaxelebuli, aramed maTi Sinaarsidan gamomdinareobs. 
magaliTad, germaniis federaluri sasamarTlos didi palatis 
SexedulebiT, moCvenebiT deliqtad iTvleba iseTi SemTxveva, 
rodesac pirovnebas SecdomiT hgonia, rom samarTlebrivi garantis 
matarebelia da misi warmodgeniT igi Sereuli umoqmedobis 
deliqts Cadis. sinamdvileSi, misTvis cnobili faqtobrivi 
garemoeba am movaleobas ar warmoSobs.1038 

magram kanonSi aRweril normatiul da deskrifciul 
niSnebSi daSvebuli Secdoma, SesaZlebelia, rom moCvenebiTi 
deliqtis safuZveli ar gaxdes. magaliTad, a. saaTi daagirava  da 
garkveuli Tanxis sanacvlod gadasca b.-s. BamasTan, mxareebma aqti 
Seadgines, romliTac dasturdeboda saaTis b.-s droebiT 
mflobelobaSi da sargeblobaSi qonis faqti. erT dRes, rodesac 
a. stumrad imyofeboda b.-Tan, am ukanasknelisagan daukiTxavad 
aiRo Tavisi saaTi da aqtic gaanadgura. a. fiqrobda, rom amiT man 
Caidina qurdoba (ssk-is 242-e paragrafi) da dokumentis 
ganadgureba (ssk-is 274-e paragrafi). sinamdvileSi, a.-s qmedebaSi 
adgili aqvs ,,mesakuTris mier sakuTrebis borotad gamoyenebis 
faqts”, romelsac iTvaliswinebs germaniis ssk-is 289-e paragrafi 
da ara moCvenebiT deliqts.1039  

2. 3. 2. sadavo sakiTxebi  
miuxedavad gamijvnis kriteriumebis arsebobisa, uvargisi 

mcdelobisa da moCvenebiTi deliqtis erTmaneTisagan gamijvna 
sakmaod rTuli procesia. sisxlis samarTlis literaturaSi da 
sasamarTlo praqtikaSi am sakiTxze dRemde gansxvavebuli 
mosazrebebi arsebobs.1040 

moCvenebiT deliqtTan dakavSirebuli sadavo sakiTxebis 
naTlad warmoCenis mizniT, germanul sisxlis samarTlis 
dogmatikaSi ganxilulia Semdegi tipis SemTxvevebi: 

a) sxvisi sakuTrebis gadacemis winapirobebSi daSvebuli 
Secdoma. a. d. mihyida moZravi nivTi, romelic a. erTxel ukve 
gayiduli hqonda g-ze, magram mesakuTrisTvis jer ar hqonda 
gadacemuli. d.-s Txovnis safuZvelze, nivTi kvlav a.-s 

                                                 
1037 Roxin, JZ (1996), gv. 982. 
1038 ix.: Roxin, JZ (1996), gv. 982; BGHSt 16, gv. 160. 
1039 ix. Heinrich, AT (2012), gv. 305. 
1040 ix. Roxin, JZ (1996), gv. 981. 
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mflobelobaSi darCa. amasTan, a. fiqrobda, rom amiT man Caidina 
miTviseba, radgan a.-s arasakmarisi samarTlebrivi codna gaaCnia 
imis Sesaxeb, rom g-Tan dadebuli nasyidobis xelSekrulebis 
safuZvelze, nivTi g.-s sakuTrebaSi gadavida. mocemul SemTxvevaSi, 
damTavrebuli miTviseba gamoricxulia, radgan nivTi meored 
gayidvis dros ,,sxvisi’’ ar iyo, aramed jer kidev damnaSavis 
sakuTrebaSi imyofeboda (faqtobrivad). Tumca, damnaSave araswori 
Sefasebis safuZvelze mas sxvis nivTad miiCnevda. ismis SekiTxva: 
dasaxelebul magaliTSi miTvisebis uvargis mcdelobas aqvs 
adgili, Tu mxolod moCvenebiTi deliqtia saxeze? mocemul 
SemTxvevaSi damnaSavis mier cneba ,,sxvisi’’ arasworad ar aris 
gagebuli da aseve, arc farTod ar aris ganmartebuli. man icis, 
rom nivTi sxvisia maSin, rodesac igi sxvis sakuTrebaSi an 
TanasakuTrebaSia gadasuli. amitom igi mxolod sakuTrebis 
gadacemis samarTlebriv winapirobebSi cdeba. igi cdeba 
samarTlebrivi regulirebis sakiTxSi, romelic dgas danaSaulis 
Semadgenlobis wina etapze.1041 

b) sagadasaxadosamarTlebriv valdebulebebSi daSvebuli 
Secdoma. msgavsi Secdomebi, SesaZlebelia, aseve TaRliTobis 
drosac iyos daSvebuli. magaliTad, a. miwis gayidvis dros, 
nasyidobis xelSekrulebaSi klientis mier gadacemuli Tanxis 
odenoba zustad ar miuTiTa, aramed SedarebiT dabali Tanxa 
aCvena, radgan fiqrobda, rom xelSekrulebis notariulad 
damowmebisas momsaxurebisaTvis dabal gadasaxads gadaixdida. mas 
SecdomiT hgonia, rom notariusis momsaxurebis safasuri 
nasyidobis xelSekrulebaSi miTiTebuli fasiT ganisazRvreba. 
amitom mocemul SemTxvevaSi, zianis ararsebobis gamo, 
damTavrebuli TaRliToba gamoricxulia. Sesabamisad, ismis 
SekiTxva imis Sesaxeb, dasaxelebul magaliTSi adgili aqvs 
TaRliTobis uvargis mcdelobas, Tu moCvenebiT deliqts? dasmul 
SekiTxvaze, SesaZlebelia, aseTi pasuxis gacema: damnaSaves 
qonebrivi zianis cneba sworad aqvs gagebuli, magram igi Secdomas 
uSvebs aseTi dazianebis warmomSob sagadasaxadosamarTlebrivi 
valdebulebebis codnaSi. 

sagadasaxado valdebulebebis didi moculobis da maTi 
sirTulis gamo, samarTlebrivi Secdomebi gansakuTrebiT am 
sferoSi advilad SesaZlebelia. magaliTad, a. Tavisi meuRlisagan 
ramdenime aTas evros memkvidreobiT iRebs da SecdomiT hgonia, 
rom amisaTvis gadasaxadi unda gadaixados, amitom igi safinanso 
samsaxuris SekiTxvebs Segnebulad arasworad pasuxobs. am 
SemTxvevaSic, damnaSave cdeba ara gadasaxadebis Semcirebis arsSi, 
an mniSvnelovan sagadasaxado faqtebSi, aramed gadasaxadis 
gadaxdis Sesaxeb moTxovnis warmoSobis samarTlebriv 
winapirobebSi. 

g) kompetenciis ganawilebis sakiTxSi daSvebuli Secdoma. 
germanul sasamarTlo praqtikaSi xSirad aqvs adgili iseTi saxis 
SemTxvevebs, rodesac vinme ficis qveS cru informacias awvdis 

                                                 
1041 Roxin, JZ (1996), gv. 982-983. 
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romelime organos da hgonia, rom es ukanaskneli kompetentur 
organos warmoadgens. amasTan dakavSirebiT, daibadeba SekiTxva, 
Tu rogor unda Sefasdes aseTi piris qmedeba, uvargis mcdelobad, 
Tu moCvenebiT deliqtad? damnaSave aqac ar cdeba kopetenciis 
arsSi, radgan man icis, rom zogad da konkretul SemTxvevebSi 
ficis dadeba uflebamosili organos winaSe xdeba. amitom, 
damnaSavis Secdoma, romlis safuZvelzec mas Tavisi qmedeba 
dasjadad miaCnia, daSvebulia kompetenciis ganawilebis sakiTxSi, 
romelic sisxlis samarTlis normebiT ar regulirdeba.1042 

aqedan gamomdinare, zemoT dasaxelebul SemTxvevebSi, 
,,dasjadobis winare etapze gadatanis Teoriis’’ (Vorfeldstheorie) 
mixedviT, adgili aqvs dasjad mcdelobas, Tumca unda aRiniSnos, 
rom kriminal-politikuri mosazrebebiT, mcdelobis dasjadobis 
gafarToeba yovelTvis ar aris gamarTlebuli.1043  

2. 4. uvargisi mcdeloba umoqmedobiT da TanaamsruleblobiT 
Cadenil deliqtebSi 

germanul sisxlis samarTlis dogmatikaSi sadavo gaxda 
umoqmedobiT Cadenili uvargisi mcdelobis dasjadobis sakiTxi. 
zogierT mecniers miaCnia, rom aseT SemTxvevaSi dasjadobis 
gamoyenebas sisxlis samarTali ,,azris sisxlis samarTlamde’’ 
dahyavs, radgan safrTxe obieqturad ar arsebobs da damnaSaves 
samarTlebrivi sikeTis damazianebeli qmedeba ara aqvs 
gadawyvetili, amitom mxolod misi boroti azri rCeba, rogorc 
dasjadobis safuZveli. magram umoqmedobiT Cadenili uvargisi 
mcdelobis dros dausjelobis mizanSeuwonlobis Sesaxeb 
wamoyenebuli argumenti, arafers ar amtkicebs, radgan uvargisi 
umoqmedobiTi mcdeloba ex ante iseve saSiSia, rogorc igi aqtiuri 
qmedebiT Cadenili mcdelobis dros aris. magaliTad, mamas, 
romelic Tavis SvilTan erTad zRvaze imyofeba, Seatyobines, rom 
misi Svili sicocxlisaTvis saSiS mdgomareobaSi imyofeba da 
misgan daxmarebas saWiroebs. mamis umoqmedod yofna saSiSroebis 
Semcvelia da sasjels imsaxurebs maSinac, rodesac misTvis 
miwodebuli informacia mogvianebiT mcdari aRmoCndeba. aseT 
SemTxvevaSi, ar daismeba sakiTxi mxolod ,,azris sisxlis 
samarTlis’’ Sesaxeb, aramed adgili aqvs danaSaulis 
Semadgenlobis win mdgom umoqmedobiT mcdelobis dawyebis 
SemTxvevas.1044 

germaniis federaluri sasamarTlo miuTiTebs imaze, rom 
TanaamsrulebelTa mcdelobis dros gamoyenebuli kriteriumi, 
romelic gulisxmobs, imas, rom erT-erTi Tanaamsruleblis mier 
danaSaulis Semadgenlobis ganxorcielebis dawyeba sakmarisia 
danarCeni Tanaamsruleblebis qmedebis mcdelobad SefasebisaTvis, 
moqmedebs aseve uvargisi mcdelobis drosac. sasamarTlos azriT, 
aq mTavaria, damnaSavis warmodgena qmedebis vargisianobis Sesaxeb, 

                                                 
1042 Roxin, JZ (1996), gv. 983. 
1043 iqve. 
1044 ix. Roxin, AT (2003), gv. 457. 
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romelic ssk-is 22-e paragrafis mixedviT, rogorc qmedebis 
Semadgenlobis dawyeba, ise ganixileba.1045 

sasamarTlos aseTi Sefaseba sisxlis samarTlis 
dogmatikaSi gakritikebulia im argumentiT, rom 
Tanaamsruleblebs qmedebis ganxorcielebis momentSi aucilebelia 
hqondeT erTiani neba, romelic gulisxmobs danaSaulis bolomde 
miyvanas, magram Tuki Tanaamsrulebeli am nebis gareSe moqmedebs, 
anda igi am nebiT moqmedebs mxolod danarCeni Tanaamsruleblebis 
warmodgeniT, maSin saxeze ar iqneba TanaamsruleblobiT 
ganxorcielebuli umarTlobis mcdeloba.1046 

2. 5. uvargisi mcdelobis dasjadobis Taviseburebani germaniis  
ssk-is 23-e paragrafis mixedviT 

germaniis sisxlis samarTlis kodeqsis 23-e paragrafi 
gansazRvravs mcdelobis dasjadobis Taviseburebebs. aRniSnuli 
paragrafi sami abzacisagan Sedgeba. 

ssk-is 23-e paragrafis 1-li abzacis Tanaxmad, danaSaulis 
mcdeloba yovelTvis dasjadia, xolo gadacdomis mcdeloba 
dasjadia mxolod maSin, Tu amis Sesaxeb pirdapir miTiTebulia 
kanonSi. 

ssk-is 23-e paragrafis me-2 abzacis Tanaxmad, mcdeloba, 
SesaZlebelia, damTavrebul danaSaulTan SedarebiT msubuqad 
daisajos. maSasadame, aq saubaria mcdelobis SesaZlo msubuqad 
dasjadobis Sesaxeb ssk-is 49-e paragrafis 1-li abzacis 
farglebSi. 

ssk-is 23-e paragrafis me-3 abzaci eTmoba uvargisi 
mcdelobis dasjadobis SemTxvevebs da miuTiTebs imaze, rom, 
damnaSaves, romelic axorcielebs qmedebas da aSkara 
ucodinarobis (uvicobis) gamo, ver acnobierebs im faqts, rom mis 
mier danaSaulis Casadenad gamoyenebul saSualebebs danaSaulis 
ganxorcieleba saerTod ar SeuZlia, anda obieqtis Tvisebebis 
gaTvaliswinebiT, mcdelobis damTavreba saerTod SeuZlebelia, 
sasamarTlos SeuZlia saerTod ar daakisros sasjeli, an Tavisi 
SexedulebiT, sasjeli Seumsubuqos mas (ssk-is 49-e paragrafis me-2 
abzaci). 

bunebrivia, daibadeba SekiTxva imasTan dakavSirebiT, Tu 
rodis Seumsubuqdeba damnaSaves sisxlissamarTlebrivi 
pasuxismgebloba danaSaulis mcdelobis CadenisaTvis germaniis  
ssk-is 23-e paragrafis me-2 abzacidan gamomdinare? am SemTxvevaSi, 
erTi mxriv, gadamwyvetia yvela arsebiTi faqtobrivi garemoebebis 
da damnaSavis pirovnebis erToblivad Sefasebis momentebi, rac 
yovelTvis damnaSavis sasargeblod an mis sawinaaRmdegod 
metyvelebs, xolo, meore mxriv, Tavad mcdelobisaTvis 
damaxasiaTebeli specifikuroba aris sasjelis Semsubuqebis 

                                                 
1045 ix. BGHSt 40, gv. 301-302. 
1046 ix. Zaczyk (2010), gv. 931. 
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safuZveli, romelSic igulisxmeba mcdelobis vargisianoba, 
saSiSroeba, Sedegis ar dadgomis mizezi da sxv.1047 

germaniis ssk-is 23-e paragrafis me-3 abzaci xazs usvams im 
garemoebas, rom danaSaulis damTavreba saerTod SeuZlebelia 
damnaSavis mxridan aSkara ucodinarobis (uvicobis) gamo. 
magaliTad, damnaSaves hgonia, rom sarecxi saSualebiT, 
SesaZlebelia, muclis moSla anda damnaSaves hgonia, rom 
TviTmfrinavs, romelic Zalian maRal simaRleze mifrinavs, gazis 
iaraRiT Camoagdebs. maSasadame, ssk-is 23-e paragrafis me-3 abzacis 
gamoyeneba maSin aris aucilebeli, rodesac damnaSave danaSaulis 
Casadenad gamoyenebul saSualebebs da gamiznul Sedegs saerTod 
ver acnobierebs. am SemTxvevisagan unda gaimijnos iseTi SemTxveva, 
rodesac pirovneba zemoqmedebis kavSirs qmedebasa da Sedegs 
Soris ukve aRiarebuli bunebiTi kanonebis farglebSi uaryofs. 
magaliTad, cols hgonia, rom SelocviT moklavs Tavis qmars 
(irealuri mcdeloba). aseTi SemTxvevebi, rogorc ukve zemoT iyo 
aRniSnuli, ssk-is 23-e paragrafis Tanaxmad, dausjeli rCeba.1048 
ssk-is 23-e paragrafis me-3 abzaci germaniis adre moqmed sisxlis 
samarTlis kodeqsSi ar iyo gaTvaliswinebuli, arc germaniis 
demokratiuli respulikis sisxlis samarTlis kodeqsi icnobda 
aseT normas. Tumca, ukve sisxlis samarTlis kanonmdeblobis 
reformirebis Sedegad, sisxlis samarTlis kodeqsSi Setanil iqna 
aRniSnuli norma.1049 

sainteresoa sakiTxi imis Sesaxeb, Tu ratom sjis germaneli 
sisxlis samarTlis kanonmdebeli danaSaulis mcdelobas aseTi 
moculobiT (ase farTod)? am sakiTxis gadawyveta Zalzed 
mniSvnelovania, vinaidan yoveli mcdelobis dasjadobisaTvis igi 
qmnis politikur-samarTlebrivi Sefasebis baziss. danaSaulis 
mcdelobis dasjadobas sasjelis generaluri da kerZo prevencia 
udevs safuZvlad. sasjelis gamoyenebis aucilebloba, rogorc 
wesi, ganzraxi danaSaulis SemadgenlobasTan axlos mdgomi 
safrTxidan, magram gamonaklisi saxiT, aseve danaSaulis 
SemadgenlobasTan axlos mdgom qmedebaSi gacxadebuli normis 
damrRvevi danaSaulebrivi nebidan gamomdinareobs.  

kanonmdeblis aseTi midgomis Tavisebureba mdgomareobs 
imaSi, rom mas mcdelobis dasjadoba or sxvadasxva safuZvelze 
dahyavs. igi danaSaulis SemadgenlobasTan axlos mdgom safrTxis 
pirvelobaze amaxvilebs yuradRebas, riTac igi vargis, magram 
aseve saSiS uvargis mcdelobas gansazRvravs da amiT mcdelobaTa 
ufro did moculobas pasuxismgeblobis farglebSi aTavsebs. 
mcdelobis saSiSroeba SeiZleba mxolod ex ante-d iqnes 
Sefasebuli mesame gonieri piris mier, romelic damnaSavis mizans 

                                                 
1047 ix. Münchener Kommentar (2011), gv. 1041. 
1048 ix. Fischer, 59-e gamocema (2012), gv. 214-215. 
1049 ix. Münchener Kommentar (2011), gv. 1047. msgavsi norma mocemulia avstriis 
sisxlis samarTlis kodeqsis me-15 paragrafis me-3 abzacSi da Sveicariis ssk-is  
23-e paragrafis me-3 abzacSi. es ukanaskneli iseve awesrigebs uvargisi 
mcdelobisaTvis pasuxismgeblobis sakiTxebs, rogorc es germaniis ssk-is 23-e 
paragrafis me-3 abzaciT aris mowesrigebuli. 
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icnobs. amitom gamodis, rom yoveli uvargisi mcdeloba ex post ar 
aris saSiSi. maSasadame, rodesac damnaSave mkvlelobis mizniT 
Caxmaxs gamokravs TiTs da mas arc ki aqvs Secnobili, rom mesame 
pirma Cumad amoiRo tyvia misi iaraRidan, ganixileba saSiS, aseve 
uvargisi saSualebiT ganxorcielebul mcdelobad. aseTi Sefaseba, 
jer kidev, listis da hipelis mier warmodgenili ,,uaxlesi 
safrTxis TeoriiT” iyo aRiarebuli da ase ganixilaven am sakiTxs 
bolodroindel diskusiebSi hirSi, hercbergi da sxv.1050  

uvargisi mcdeloba mxolod maSin ar aris saSiSi, rodesac 
zemoT dasaxelebuli mesame piris gonivruli Sefasebis 
safuZvelze, mcdelobis arasaSiSi xasiaTi ukve ex ante 
gamocxaddeba, riTac mas Sedegis gamowveva aRar SeuZlia. amas 
adgili aqvs maSin, rodesac pirma icis uvnebeli saSualebis 
Sesaxeb, romelsac igi iyenebs pirovnebis mosawamlad, anda maSin, 
rodesac Zalian susti mxedvelobis mqone damnaSave yvela 
normalurad moazrovne adamianisaTvis advilad aRsaqmeli 
saTamaSo iaraRiT Cadis mkvlelobis mcdelobas. arasaSiSi 
uvargisi mcdelobis dasjadoba, rogorc ssk-is 22-e paragrafidan 
irkveva, mxolod damnaSavis subieqtur warmodgenazea 
damokidebuli. aseTi dasjadoba ukve aRar efuZneba safrTxis 
ideas, aramed igi mxolod imiT aixsneba, rom kanonmdebeli bevrad 
Tu cotad dasjadad acxadebs iseT SemTxvevebs, rodesac 
damnaSaves, danaSaulis Sesaxeb gadawvetileba, qmedebis 
ganxorcielebaSi gadaaqvs. kanonmdebeli masSi xedavs qmedebaSi 
gacxadebul normis damrRvev danaSaulebriv nebas, romelsac igi 
aseve dasjad mcdelobad miiCnevs. 

maSasadame, aq adgili aqvs dualistur koncefcias, Tumca 
safrTxis principis gamoyenebas mainc upiratesoba eniWeba, rogorc 
es Semdgomi oTxi safuZvlidan irkveva. 

pirveli garemoeba metyvelebs imaze, rom danaSaulis 
mcdeloba, SesaZlebelia, umniSvnelod daisajos, rogorc amas 
adgili aqvs danaSaulis formalurad dasrulebis dros, radgan 
mcdelobas, pirvel rigSi, safuZvlad udevs safrTxis idea. magram 
danaSaulebriv nebasTan dakavSirebiT, SeiZleba iTqvas, rom mis 
safuZvelze erTmaneTisagan ar imijneba danaSaulis mcdeloba da 
danaSaulis formaluri dasruleba. 

danaSaulis mcdelobis dasjadobis dros, safrTxis 
pirvelad mniSvnelobas xazs usvams meore garemoeba, romlis 
mixedviTac, qmedebebi, romlebic mimarTulia danaSaulis 
Semadgenlobis ganxorcielebisaken, magram sruliad arasaSiS 
xasiaTs atarebs, mcire moculobiT isjeba an srulebiT ar isjeba, 
rogorc amas adgili aqvs absoluturad uvargisi mcdelobis 
SemTxvevaSi.1051 

mesame garemoebis Tanaxmad, kanonSi danaSulis momzadebis 
dasjadobis araerTi SemTxveva mxolod imiT aixsneba, rom maT 
kanonmdebeli, miuxedavad Sedegisagan maTi aseTi daSorebisa, 

                                                 
1050 ix. Roxin, AT (2003), gv. 335-336. 
1051 ix. Roxin, AT (2003), gv. 336. 
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gansakuTrebiT saSiS qmedebebad miiCnevs. magram Tu ki 
mosamzadebeli qmedebebis dasjadobisas safrTxis idea win 
wamoiwevs, es gamoiwvevs urTierTsawinaaRmdego Sefasebas. 

meoTxe garemoebis mixedviT, maSin, rodesac mcdelobis 
dasjadoba emyareba sisxlis samarTalSi Camoyalibebul 
samarTlebriv saxelmwifos ideas, uvargisi mcdeloba, damatebiT 
axsnas saWiroebs. germanuli sisxlis samarTali qmedebis 
samarTalia, amitom rogorc vargisi, aseve uvargisi mcdeloba am 
TvalsazrisSi Tavsdeba. vinaidan vargisi mcdelobis dros 
danaSaulis Semadgenloba xorcieldeba da iqmneba iseTi safrTxe 
(sui generis), riTac igi konkretul safrTxis deliqts emsgavseba, 
amitom igi deliqtis formad miiCneva. mecnierebaSi aRiarebulia, 
rom vargisi mcdeloba, rogorc safrTxis Semcveli qmedeba, 
warmoadgens danaSaulis dasrulebamde gasavlel danaSaulis 
aucilebel safexurs, xolo saSiSi uvargisi mcdeloba yovelTvis 
emsgavseba abstraqtuli safrTxis deliqts. swored yvela es 
winapirobebi aklia arasaSiS mcdelobas, riTac igi nakleb 
sayuradReboa dasjadobis TvalsazrisiT.1052 

arasaSiS mcdelobas saSiS mcdelobasTan imdeni msgavsebebi 
akavSirebs, rom kanonmdeblisTvis ar SeiZleboda im 
uflebamosilebis warTmeva, romliTac arasaSiSi mcdeloba, 
rogorc mcdelobis deficituri saxe, dasjadad gamoacxada. 
amdenad, ar iqneba swori, rom arasaSiSi mcdelobis dasjadoba 
,,azris sisxlis samarTlamde” iqnes dayvanili, radgan danaSaulis 
arseboba mxolod borot nebaze ki ar aris damokidebuli, aramed 
igi qmedebis ganxorcielebasac gulisxmobs. aqedan gamomdinare, 
generaluri prevenciis TvalsazrisiT, saSiS da arasaSiS 
mcdelobebs Soris arsebiTi gansxvaveba aucilebelia. 

Tu arasaSiSi mcdeloba bunebis kanonebis arcodnas 
efuZneba, magaliTad, rogoric aris abortis mcdeloba gvirilis 
Cais nayenis daxmarebiT da mkvlelobis mcdeloba Saqriani wylis 
meSveobT, maSin igi xSirad absoluturad uvargis (grob unverständig) 
mcdelobad gadaiqceva da ssk-is 23-e paragrafis me-3 abzacidan 
gamomdinare, dausjeli darCeba an sasjeli mniSvnelovnad 
Semcirdeba.1053  

hercbergi sargeblobda ra ,,monisturi TeoriiT”, yvela 
saxis uvargis mcdelobas (arasaSiSi mcdelobis CaTvliT) 
safrTxis Semcvel dasjad qmedebad miiCnevda. magram vinaidan 
arasaSiSi mcdelobis SemTxvevaSi es niSani ukve ex ante-s Sefasebis 
dros aris uaryofili, amitom safrTxe aq ukve veRar iqneba  
dasjadobis safuZveli. hercbergi am problemas Tavadac xedavs, 
magram mas argumentad mohyavs is faqti, rom, TiTqos, ssk-is 23-e 
paragrafis me-3 abzaci aseT arasaSiSi mcdelobis SemTxvevebsac 
iTvaliswinebs, Tumca mas mxedvelobidan rCeba is faqti, rom   

                                                 
1052 ix. Roxin, AT (2003), gv. 337. 
1053 ix. Roxin, AT (2003), gv. 338. 
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ssk-is 23-e paragrafis me-3 abzaci arasaSiSi mcdelobis yvela 
gamovlenis formas rodi moicavs.1054 

maSasadame, germaniis sisxlis samarTlis dogmatikaSi   
ssk-is 23-e paragrafis safuZvelze uvargisi mcdelobis dasjadoba, 
sasjelis pozitiur-generaluri prevenciis miznebidan gamomdinare, 
gamarTlebulad miaCniaT. aseve, absoluturad uvargisi mcdelobis 
dasjadobis SezRudva, SesaZlebelia, swored am miznebidan 
gamomdinare aixsnas.1055 

damTavrebuli danaSaulis dasjadoba gamowveulia 
realuri samarTlebrivi sikeTis (magaliTad, sicocxle, 
janmrTeloba, Tavisufleba da a. S.) dazianebis safuZvelze, xolo 
danaSaulis mcdelobis dasjadoba efuZneba idialuri 
samarTlebrivi sikeTisaTvis safrTxis Seqmnas,1056 amitom es 
ukanaskneli, ssk-is 23-e paragrafidan gamomdinare, damTavrebul 
danaSaulTan SedarebiT, SesaZlebelia, ufro msubuqad daisajos. 
amasTan, gasaTvaliswinebelia is faqtic, rom Tavad mcdelobis 
dasjadobis dros, mxedvelobaSi unda iqnes miRebuli sxvadasxva 
faqtorebi da, Sesabamisad, sasjelis simkacrec masze unda iyos 
damokidebuli. magaliTad, rodesac coli mokvlis ganzraxviT 
sawamlavis mcire dozas aZlevs qmars, ra Tqma unda, ufro 
msubuqad unda daisajos, vidre is SemTxveva, rodesac coli qmars 
erTbaSad aZlevs sasikvdilo dozas.1057 

 

§3. Sejameba 

 
uvargisi mcdelobis daxasiaTebam gamoavlina Zalian 

saintereso da amavdroulad, sadavo sakiTxebi, romlis sworad 
gadawyveta pasuxs iZleva bevr kiTxvaze. 

uvargisi mcdeloba mcdelobis alternatiuli cnebaa, 
romelsac, rogorc ukve msjelobis dros aRiniSna, axasiaTebs 
viwro da farTo gageba. uvargisi mcdeloba viwro gagebiT, Tavis 
TavSi, dasjad uvargis mcdelobas gulisxmobs, xolo uvargisi 
mcdeloba farTo gagebiT dasjad uvargis mcdelobasTan erTad, 
dausjel uvargis mcdelobasac moicavs. 

mcdelobis uvargisoba ganpirobebulia subieqtis mier 
daSvebuli SecdomiT, romelic, SesaZlebelia, gamoixatos 
obieqtSi (saganSi), saSualebaSi da Tavad subieqtSi daSvebul 
SecdomaSi. amasTan, qmedeba danaSaulis uvargis mcdelobad 
fasdeba maSinac, rodesac adgili aqvs e. w. arasrul umoqmedobas 
(uvargis mizezobriobas). 

maSasadame, danaSaulis mcdeloba obieqtis, saSualebis, 
subieqtis vargisianobis gaTvaliswinebiT, SeiZleba daiyos 
SefardebiT uvargisi saSualebiT, SefardebiT uvargis obieqtze 

                                                 
1054 ix. Roxin, AT (2003), gv. 339-340. 
1055 ix. Frister, AT (2011), gv. 301. 
1056 Freund, AT (2009), gv. 314-315. 
1057 ix. Frister, AT (2011), gv. 303. 
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(saganze) ganxorcielebul mcdelobad, anda absoluturad 
uvargisi saSualebiT, absoluturad uvargis obieqtze (saganze), 
uvargisi subieqtis mier ganxorcielebul mcdelobad, aseve, 
uvargisi (arasruli umoqmedoba, igive uvargisi mizezobrioba) 
qmedebiT Cadenil mcdelobad. 

im SemTxvevaSi, rodesac erTdroulad adgili aqvs uvargis 
obieqtze da adgilze armyof obieqtze mcdelobas, qmedebis 
Sefasebisas sakiTxi unda gadawydes adgilze armyof obieqtze 
mcdelobis mixedviT. 

absoluturad uvargis mcdelobaSi moiazreba obieqturad 
uvargisi mcdeloba, sadac damnaSaves mcdelobis uvargisoba 
subieqturad ar aqvs Secnobili. amasTan, am dros dazaralebuls 
konkretuli safrTxe ar eqmneba. 

uvargisi subieqtis mcdelobis SemTxvevaSi, unda iTqvas, 
rom es sakiTxi sisxlis samarTlis dogmatikaSi safuZvlianad 
aris damuSavebuli da aRniSnulia, rom uvargisi subieqtis mier 
ganxorcielebuli mcdeloba, rogorc wesi, dausjeli rCeba. amis 
miuxedavad, moqmedebs gamonaklisi, kerZod, Sereul umoqmedobiT 
deliqtebSi, sadac damnaSave cdeba samarTlebrivi garantis 
arsebobaSi.  

Tu saSualeba saerTod gamousadegaria Sedegis 
gamosawvevad, maSin, SesaZlebelia, absoluturad uvargis 
saSualebaze saubari. absoluturad (aradasjadi) uvargisi 
saSualebis gamoyenebis dros qmedeba socialurad umniSvneloa. 
Tumca msjelobam aCvena, rom ssk-is me-20 muxlis erTmniSvnelovnad 
ganvrcoba yovelgvar absoluturad uvargisi saSualebiT 
ganxorcielebul mcdelobaze, ar unda iyos marTebuli. 

ssk-is me-20 muxlis sworad gamoyenebisaTvis, aucilebelia, 
erTdroulad yuradReba gamaxvildes rogorc gamoyenebuli 
saSualebis absoluturad uvargis xasiaTze, aseve pirovnebis 
umecrebaze an sxva pirovnul naklze. am ukanasknelis gareSe,   
ssk-is me-20 muxlis gamoyeneba mizanSeuwoneli iqneba. 

zemoT aRniSnuli msjelobidan gamomdinare, SeiZleba 
iTqvas, rom yovelgvari absoluturad uvargisi obieqtis mimarT 
ganxorcielebuli qmedeba sisxlissamarTlebrivi 
pasuxismgeblobas ar gamoricxavs, radgan aseTi mcdeloba ssk-is 
me-20 muxliT ar ganixileba, rogorc dausjeli qmedeba. 
absoluturad uvargis obieqtze ganxorcielebuli mcdeloba 
iseTi SemTxvevaa, rodesac obieqti Tavisi TvisebebiT saerTod 
gamousadegariaAdanaSaulis bolomde misayvanad. magaliTad, 
gvamisaTvis srola, an sakuTari nivTis motaceba. 

rac Seexeba germanul sisxlis samarTlis kanonmdeblobas, 
absoluturad uvargisi mcdelobis dasjadobis sakiTxi 
mowesrigebulia ssk-is 23-e paragrafiT, romlis Tanaxmad, mocemul 
SemTxvevebSi, mosamarTlis diskreciuli uflebaa msubuqad 
dasajos damnaSave, an saerTod gaaTavisuflos igi 
pasuxismgeblobisagan. qarTuli sisxlis samarTlis kodeqsis me-20 
muxli mxolod absoluturad uvargisi saSaulebis gamoyenebis 
SemTxvevaSi ambobs uars mcdelobis dasjadobaze da arafers ar 



 294 

miuTiTebs absoluturad uvargisi obieqtis mimarT 
ganxorcielebul mcdelobis SemTxvevaze. 

uvargisi mcdelobisagan, SesaZlebelia, gaimijnos e. w. 
xelSeSlili mcdeloba da warumatebeli mcdeloba, romelsac 
zemoT aRniSnuli msjelobidan gamomdinare, pirobiTad, 
SesaZlebelia, ewodos mcdeloba uvargis (araxelsayrel) 
viTarebaSi. 

,,xelSeSlili mcdeloba” mcdelobis saxes ar warmoadgens, 
aramed igi ufro mcdelobis Tvisobrivi maxasiaTebelia, xolo 
damTavrebuli da daumTavrebeli mcdeloba mcdelobis ufro 
raodenobrivi (xarisxobrivi) mxarea. 

mcdelobis uvargisobis dadgenas didi praqtikuli 
mniSvneloba gaaCnia, radgan, rogorc literaturaSi miuTiTeben, 
mosamarTlem mcdelobis uvargisoba mxedvelobaSi unda miiRos 
sasjelis zomis gansazRvrisas da aseve, qmedebis danaSaulad 
kvalifikaciis dros. 

uvargisi mcdelobis dasjadobis dasabuTebas, sisxlis 
samarTlis dogmatika sxvadasxva TvalsazrisiT cdilobs.  

obieqturi moZRvrebis mixedviT, mcdelobis dasjadoba, 
SesaZlebelia, mxolod safrTxis moments daefuZnos. amasTan, 
zemoT dasaxelebul msjelobaSi ukve iTqva, rom am moZRvrebis 
mxardamWerebi Tavad ssk-is me-19 muxlis Sinaars obieqturi 
TvalsazrisiT xsnian. es ki im Sedegamde miiyvans ,,obieqturi 
Teoriis” momxreebs, rom saerTod uari unda Tqvan uvargisi 
mcdelobis dasjadobaze. germanul sisxlis samarTlis 
dogmatikaSi miuTiTeben imis Sesaxeb, rom mcdelobis dasjadobis 
dros ,,saSiSroebis’’ elements (riski) unda mieqces gansakuTrebuli 
yuradReba. aqedan gamomdinare, ,,saSiSroebis’’ elementi uvargisi 
mcdelobis drosac aqtiurad unda gamoiyenebodes. amasTan, 
mecnierebi miuTiTeben danaSaulis adgilze myofi mesame piris 
mier (damkvirvebeli) situaciis Sefasebis momentze. Tu mesame piri 
qmedebas realurad miiCnevs, maSin konkretuli saSiSroebis 
mtkiceba aseT viTarebaSi dasaSvebia. 

aRniSnuli pozicia germanuli sisxlis samarTlis 
mecnierebis mier gakritikebulia im motiviT, rom igi ar 
gamomdinareobs germaniis ssk-is 22-e paragrafis teqstidan da, 
Sesabamisad, aseTi midgoma kanonis ganmartebas ki ar warmoadgens, 
aramed kanonis arcodnaze miuTiTebs. kanonis teqstis mixedviT, 
gadamwyvetia damnaSavis warmodgena, xolo e. w. Semfaseblis 
(damkvirveblis) mxridan konkretuli safrTxis uaryofa, araviTar 
rols ar TamaSobs. 

Tumca, Tavad subieqturi moZRvrebis mimdevrebi moiTxoven 
uvargisi mcdelobis dasjadobis SezRudvas, radgan mxolod 
,,samarTlebrivad mtrul nebaze’’ (Rechtsfendliche Wille) da damnaSavis 
warmodgenaze aqcentis gakeTeba gamoiwvevs imas, rom uvargisi 
mcdelobis irealuri (crurwmeniTi) mcdelobisagan gasamijnad da 
absoluturad uvargisi mcdelobis dros sasjelis 
Sesamsubuqeblad ar darCeboda aranairi sivrce, radgan 
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dasaxelebul SemTxvevebSi subieqturad ,,samarTlebrivad mtruli 
neba’’, SesaZlebelia, sruliad erTnairi iyos. 

swored amitom, sisxlis samarTlis mecnierebaSi uvargisi 
mcdelobis dasjadobis da gamijvnis sakiTxebis ukeT 
gadasawyvetad, wina planze wamoiwia ,,socialur-fsiqologiuri 
zemoqmedebis Teoriam’’, romlis mizania kombinirebulad, 
subieqturi (samarTlebrivad mtruli neba) da obieqturi 
elementebis (marTlwesrigze Semaryeveli kvali, STabeWdileba) 
daxmarebiT mcdelobis dasjadobis Semdgomi gafarToebis Tavidan 
acileba (,,Sereuli Teoria”). 

aqedan gamomdinare, Tanamedrove qarTuli sisxlis 
samarTlis dogmatikaSi aseve ,,Sereuli Teoria” miiCneva yvelaze 
ufro misaReb moZRvrebad. 

sisxlis samarTlis mecnierebaSi da sasamarTlo praqtikaSi 
aseve mniSvnelovania uvargisi mcdelobis gamijvna irealuri 
(crurwmeniTi) mcdelobisagan da moCvenebiTi deliqtisagan. 

rogorc msjelobam aCvena, absoluturad uvargis 
mcdelobasa da irealur (crurwmeniT) mcdelobas Soris 
gansxvaveba imaSi mdgomareobs, rom damnaSaves irealuri  
(crurwmeniTi) mcdelobis dros, transcendentaluri (adamianur 
SesaZleblobas aRmatebuli) Zalebis sjera, maSin rodesac 
absoluturad uvargisi mcdelobis dros, igi ver aRiqvams 
obieqturad arsebul bunebis kanonebis zemoqmedebas. 

rac Seexeba moCvenebiT deliqts, igi ar isjeba. misi 
dausjeloba gamomdinareobs kanonierebis principidan (nullum crimen 
sine lege). am dros damnaSaves SecdomiT hgonia, rom igi arRvevs 
samarTlis normebs, romelic bunebaSi saerTod ar arsebobs, anda 
arsebuli normebis araswori Sefasebis safuZvelze, maTi 
moqmedebis areals afarToebs. vinaidan es sakiTxi Secdomis 
problematikasTan aris kavSirSi, amitom, maTi gamijvna danaSaulis 
Semadgenlobis niSnebSi daSvebuli Secdomisa da akrZalvaSi 
Secdomis paralelurad ganxorcielda. 

aqedan gamomdinare, qmedeba moCvenebiT deliqtad fasdeba 
maSin, rodesac adgili aqvs Secdomas akrZalvaSi, Secdomas 
nebadarTulobaSi, Secdomas subsumciaSi da dasjadobasTan 
dakavSirebul Secdomas. 
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Tavi VII. danaSaulis mcdeloba Tanamonawileobis 
formiT Cadenil danaSaulebSi qarTuli da germanuli 

sisxlis samarTlis mixedviT 

§1. danaSaulis mcdelobis Taviseburebani danaSaulSi 
Tanamonawileobis dros qarTuli sisxlis samarTlis 

mixedviT 

1. 1. danaSaulSi TanamonawileobisaTvis aucilebeli pirobebi 

saqarTvelos moqmedi sisxlis samarTlis kodeqsi 22-e 
muxlidan 27-e muxlis CaTvliT detalurad aregulirebs 
amsruleblobasa da TanamonawileobasTan dakavSirebul sakiTxebs, 
kerZod, TanamonawileTa cnebas, saxeebs da maTTvis 
sisxlissamarTlebrivi pasuxismgeblobis gansazRvris 
Taviseburebebs. 

saqarTvelos ssk-is 23-e muxli Tanamonawileobas 
ganmartavs, rogorc ,,ori an meti piris ganzrax erTobliv 
monawileobas ganzraxi danaSaulis CadenaSi’’. maSasadame, 
danaSauli SeiZleba Caidinos ara marto erTma, aramed aseve, 
ramdenime pirma. 

danaSaulis CadenaSi monawile pirebs Soris rolebi, 
SesaZlebelia, sxvadasxvagvarad gadanawildes. erT SemTxvevaSi, 
SesaZlebelia, danaSaulis Semadgenloba erTdroulad ramdenime 
amsrulebelma ganaxorcielos. danaSaulSi aseTi saxis 
monawileobas Tanaamsrulebloba ewodeba (Tanamonawileoba farTo 
gagebiT), xolo meore SemTxvevaSi, SesaZlebelia, danaSaulis 
ganxorcielebaSi amsrulebelTan erTad sxvebic monawileobdnen 
(Tanamonawileoba viwro gagebiT). es iseTi SemTxvevaa, rodesac 
erTi piri aqezebs meore pirs danaSaulis CadenaSi an organizebas 
uwevs danaSaulis Cadenas, e. i. gamodis organizatoris an 
wamqezeblis rolSi, xolo meore monawile uSualod axorcielebs 
qmedebis Semadgenlobas e. i. asrulebs amsruleblis funqcias da 
mesame monawile amsrulebels fizikur an fsiqikur daxmarebas 
uwevs iaraRis miwodebiT an rCeva-darigebiT, maSasadame, 
warmoadgendes damxmares danaSaulis CadenaSi. 
TanamonawileobisaTvis aucilebeli damaxasiaTebeli niSania maTi 
erTianoba, rogorc obieqturi, aseve subieqturi TvalsazrisiT.1058 

obieqturi mxriv, TanamonawileTa qmedeba mizezobriv 
kavSirSi unda iyos SedegTan, radgan Tanamonawilis dasjadoba 
mizezobriobis moments efuZneba,1059 Tumca obieqturi kriteriumi 
Tanamonawileobis dasjadobisaTvis ar aris sakmarisi, aramed 
mizezobriobasTan erTad aucielebelia aseve subieqturi momentis 
gaTvaliswineba. amasTan, Tanamonawileobis dasabuTebisaTvis 
subieqturi mxare ise farTod ar unda iqnes gamoyenebuli, rom 

                                                 
1058 ix.: wereTeli (1965), gv. 10-11; gamyreliZe (1974), gv. 108. 
1059 ix. gamyreliZe (1989), gv. 89. 
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gaufrTxileblobac moicvas, aramed Tanamonawileobis dros 
sakmarisia ganzraxvis dadgena.1060 

Tanamonawileni obieqturi da subieqturi momentebis 
gaTvaliswinebiT, erTian sisxlissamarTlebriv umarTlobas 
axorcieleben.1061 amasTan, gasaTvaliswinebelia is faqtic, rom 
Tanamonawileobis dasabuTebisaTvis aucilebelia damatebiT maTi 
ganzraxvis erTianoba.1062 magaliTad, wamqezebelma da damxmarem 
aucileblad unda icodnen amsruleblis Sesaxeb. maSasadame, maT 
unda icodnen, Tu ra ganzraxviT moqmedebs amsrulebeli, 
qurdobis, yaCaRobis da a. S. Tumca, aucilebeli ar aris, rom 
amsrulebelma icodes wamqezeblis an damxmaris Sesaxeb.1063 
sakiTxis aseTi gadawyveta erTxmad aris aRiarebuli sisxlis 
samarTlis dogmatikaSi, radgan, cnobilia, rom Tanamonawileoba 
aqcesoruli bunebisaa, kerZod ki, sisxlis samarTalSi moqmedebs 
limitirebuli aqcesorulobis principi sapatio ukiduresi 
aucileblobis dros, rac imas niSnavs, rom TanamonawileTa 
pasuxismgebloba damokidebulia amsruleblis 
sisxlissamarTlebriv pasuxismgeblobaze.1064 

1. 2. danaSaulSi TanamonawileTa mcdelobis problematika 

sisxlis samarTalSi Tanamonawileobis ,,aqcesorobis 
Teoria”, rogorc ukve iTqva, gamoiyeneba TanamonawileTa 
sisxlissamarTlebrivi pasuxismgeblobis sakiTxis gadasaWrelad. 
,,aqcesoruli Teoriis” ZiriTadi moTxovna is aris, rom 
danaSaulis ganxorcielebis dros minimum erTi amsrulebeli 
mainc unda iyos saxeze, winaaRmdeg SemTxvevaSi, Tanamonawileobas 
ar eqneba adgili. amdenad, Tu amsrulebelma danaSauli daamTavra, 
gamodis, rom Tanamonawileni aseve damTavrebuli danaSaulisaTvis 
ageben pasuxs, magram, Tu amsrulebeli danaSaulis mcdelobis 
stadiaze SeCerda, Sesabamisad, Tanamonawileni danaSaulis 
mcdelobisaTvis daisjebian.1065 

maSasadame, TanamonawileTa pasuxismgeblobis 
gansazRvrisaTvis unda dadgindes, amsrulebeli danaSaulis 
mcdelobis stadiaze xom ar gaCerda, aseve unda gairkves, 
amsrulebelma nebayoflobiT xom ar aiRo xeli danaSaulis 
ganxorcielebaze, an Tavidanve xom ar ganucxada uari 
Tanamonawileebs danaSaulis Cadenaze, anda amsruleblis qmedeba 
xom ar gascda saerTo danaSaulebriv ganzraxvas. 

                                                 
1060 ix. gamyreliZe (1989), gv. 112. 
1061 ix. gamyreliZe (1989), gv. 122. 
1062 ix. wereTeli (1965), gv. 49. 
1063 ix. wereTeli, tomi II (2007), gv. 63. 
1064 ix. turava (2013), gv. 333. ,,limitirebuli aqcesorulobis princips‘‘ 
kategoriulad uaryofda T. werTeli. aqcesorulobis formebidan misTvis 
yvelaze ufro misaReb formas ukiduresi aqcesoruloba warmoadgenda, romlis 
Tanaxmad, TanamonawileTa sisxlissamarTlebriv pasuxismgeblobas mxolod 
maSin aqvs adgili, rodesac qmedeba bralad Seeracxeba amsrulebels. ix. 
wereTeli (2007), gv. 75-76. 
1065 ix. wereTeli (2007), gv. 78. 
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aqedan gamomdinare, cal-calke unda moxdes dasaxelebuli 
sakiTxebis ganxilva danaSaulis mcdelobasTan mimarTebaSi. 

farTo gagebiT Tanamonawileoba gulisxmobs iseT 
SemTxvevebs, rodesac ori an meti amsrulebeli erToblivad 
axorcielebs qmedebis Semadgenlobas. ras niSnavs termini 
,,erToblivad danaSaulebrivi Semadgenlobis ganxorcieleba’’, 
yvela Tanaamsrulebelma danaSaulis Semadgenlobis erTi niSani 
mainc unda ganaxorcielos, rom igi Tanaamsruleblad CaiTvalos? 
magaliTad, ras niSnavs yaCaRobis dros TanaamsrulebelTa 
erToblivi monawileoba TavdasxmaSi?  

am sakiTxebs qarTul sisxlis samarTlis literaturaSi 
ganviTarebuli sxvadasxva Teoriebi sxvadasxvagvarad afasebs. 
magaliTad, ,,formalur-obieqturi Teoris” mixedviT, 
Tanaamsrulebelia is, vinc mTlianad an nawilobriv uSualod 
asrulebs danaSaulis obieqtur Semadgenlobas. maSasadame, am 
Teoriis mixedviT, Tuki damnaSave yaCaRobis dros TavdasxmaSi an 
qonebis dauflebaSi ar monawileobs, aramed mxolod darajad 
dadgeba, yaCaRobis Tanaamsruleblad ar CaiTvleba, aramed igi 
yaCaRobaSi damxmared miiCneva. 

aSkaraa, rom aRniSnuli Teoria sagrZnoblad aviwrovebs 
Tanaamsruleblobis areals. amitom, qarTul sisxlis samarTalSi 
ganviTarda e. w. qmedebaze funqcionaluri batonobis Teoria, 
romelic miiCnevs, rom Tanaamsruleblad SeiZleba is piric 
CaiTvalos, romelsac uSualo monawileoba ar miuRia danaSaulis 
Semadgenlobis ganxorcielebaSi. amdenad, am Teoriis mixedviT, 
yaCaRobis dros darajad mdgomi piric yaCaRobis 
Tanaamsruleblad ganixileba. Tanamedrove sisxlis samarTlis 
dogmatika uSualo amsruleblis, SualobiTi amsruleblisa da 
Tanaamsruleblis sisxlissamarTlebrivi pasuxismgeblobis 
sakiTxis gadawyvetis dros upiratesobas mainc ,,qmedebaze 
funqcionaluri batonobis Teorias” aniWebs.1066 

Tanamonawileobis Sesaxeb codna, aucilebelia 
TanamonawileTa qmedebis mcdelobad SefasebisTvis. es imas 
gulisxmobs, rom TanamonawileobiT Cadenili mcdelobis dros, Tu 
sakiTxi ,,formalur-obieqturi Teoriis” safuZvelze gadawydeba, 
maSin, danaSaulSi monawile pirebi pasuxs ageben ara jgufurad 
Cadenili danaSaulis mcdelobisaTvis, aramed TanamonawileobiT 
Cadenili danaSaulis mcdelobisaTvis. vTqvaT, a. sxvis saxlSi 
Sevida da mesakuTris mimarT Zaladobis gamoyenebiT, romelic 
saSiSi ar aris sicocxlisa da janmrTelobisaTvis, Seecada 
qonebis dauflebas, xolo misi Tanamzraxveli b. saxlSi darajad 
dadga. Tuki damnaSaveebi ver SeZleben qonebis dauflebas, maSin 
maTi pasuxismgeblobis sakiTxi Semdegnairad gadawydeba: 
,,formalur-obieqturi Teoriis” mixedviT, a. pasuxs agebs binaSi 
ukanono SeRweviT Zarcvis mcdelobisaTvis (ssk-is me-19, 178-e 
muxlis me-3 nawilis ,,g’’ qvepunqti), xolo b. binaSi ukanono 
SeRweviT Zarcvis mcdelobaSi daxmarebisaTvis (ssk-is me-19, 25-e, 

                                                 
1066 ix. turava (2013), gv. 336-337. 
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178-e muxlis me-3 nawilis ,,g’’ qvepunqtiT). magram, Tu ,,qmedebaze 
funqcionaluri batonobis Teoria” gaxdeba sakiTxis gadawyvetis 
safuZveli, maSin, TiToeul maTgans pasuxismgebloba daekisreba 
winaswari SeTanxmebiT jgufis mier da binaSi ukanono SeRweviT 
Zarcvis mcdelobisaTvis (ssk-is me-19, 178-e muxlis me-3 nawilis ,,a’’ 
da ,,g’’ qvepunqtebi). 

aqedan gamomdinare, aSkaraa, rom TanamonawileTa mcdelobis 
ganxilvisas sxvadasxva Teoriebis safuZvelze gansxvavebuli 
kvalifikacia yalibdeba.  

,,funqcionaluri Teoriis” safuZvelze TanaamsrulebelTa 
sisxlissamarTlebrivi pasuxismgeblobis sakiTxis gadawyvetisas, 
sisxlis samarTlis dogmatika eyrdnoba qmedebis Semadgenlobis 
uSualo dawyebis princips, rac imaSi mdgomareobs, rom 
danaSaulis Semadgenlobis ganxorcielebis aTvlis wertilad 
miCneulia ara nivTis uSualo dauflebis procesi, aramed ufro 
adreuli momenti, kerZod, ,,pirovnebis dacul sferoSi’’ SeRwevis 
momenti. maSasadame, Zarcvis mcdelobis magaliTSi darajad mdgomi 
b. Zarcvis mcdelobaSi TanaamsruleblobisaTvis imitom ki ar 
agebs pasuxs, rom meore Tanaamsrulebeli ukve mesakuTris 
TandaswrebiT misi qonebis dauflebas cdilobs, aramed imitom, 
rom orive amsrulebelma, rodesac isini saxlSi Sevidnen sxvisi 
qonebis dauflebis mizniT, Zarcvis Semadgenlobis ganxorcielebis 
dawyebas uSualod Seudgnen. amitom, am momentidan rom momxdariyo 
maTi dakaveba, ra Tqma unda, isini pasuxs agebdnen  winaswari 
SeTanxmebiT jgufis mier da binaSi ukanono SeRweviT Zarcvis 
mcdelobisaTvis (ssk-is me-19, 178-e muxlis me-3 nawilis ,,a’’ da ,,g’’ 
qvepunqtebi). 

,,qmedebaze funqcionaluri batonobis Teoria” aseve kargad 
asabuTebs SualobiTi amsruleblis sisxlissamarTlebrivi 
pasuxismgeblobis sakiTxs. am Teoriis Tanaxmad, SualobiTi 
amsruleblobis dros pirs aqvs nebaze an codnaze batonoba.1067 
aqedan gamomdinare, SualobiTi amsrulebeli danaSaulis 
mcdelobisaTvis pasuxs agebs maSin, rodesac igi movlenebis 
ganviTarebis sadavebs gauSvebs xelidan da misi mxridan ,,brma 
iaraRze’’ batonobas aRar eqneba adgili. magaliTad, a. ganizraxa 
misi mezoblis b.-s mokvla. magram mas amis gakeTeba sakuTari 
xeliT ar undoda. amitom a. moatyua d. da uTxra, rom buCqebSi 
daTvi iyo da esrola misTvis. d.-m daujera a.-s da esrola misi 
warmodgeniT daTvs, sinamdvileSi, buCqebSi daTvis nacvlad b. 
ijda. tyvia b.-s acda da es ukanaskneli sikvdils gadaurCa. 

a. qmedebaSi mkvlelobis mcdelobis dawyebas maSin eqneba 
adgili, rodesac d.-e daumiznebs misi warmodgeniT daTvs. manamde 
arsebuli qmedeba danaSaulis mcdelobad ar ganixileba, radgan a. 
batonobs b.-s qmedebaze manamde, vidre es ukanaskneli iaraRs ar 
aiRebs xelSi, ar datenis da ar moiyvans sabrZolo mdgomareobaSi.  

dasaxelebul magaliTSi d. pasuxismgeblobis sakiTxi 
gadawydeba imis mixedviT, ramdenad SeeZlo d.-s Sedegis 

                                                 
1067 ix. turava (2013), gv. 336. 
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gaTvaliswineba. rac Seexeba a.-s, igi pasuxs agebs, rogorc ganzrax 
mkvlelobis mcdelobis SualobiTi amsrulebeli. aseTi 
kvalifikacia, rogorc wesi, davas ar iwvevs, magram, Tuki kazusis 
fabula Seicvleba, maSin, SeiZleba problemac gaCndes. magaliTad, 
zemoT dasaxelebul kazusSi d. mier gasrolili tyvia b.-s moxvda 
da es ukanaskneli mokvda, magram dadginda, rom im momentSi b.-s 
vinme c. mier SemTxveviT gasrolili tyviac moxvda. eqspertizam 
ver daadgina konkretulad visi iaraRidan gasrolili tyvia gaxda 
sikvdilis gamowvveis uSualo mizezi. mocemul SemTxvevaSi adgili 
aqvs in dubio pro reo-s SemTxvevas, rodesac sakiTxi wydeba pirovnebis 
sasargeblod. maSasadame, am kazusSi d. da c.-s, vinaidan isini 
gaufrTxileblobiT moqmedebdnen, pasuxismgebloba ar daekisrebaT, 
radgan sisxlis samarTali ar icnobs gaufrTxileblobiT 
mcdelobis cnebas. rac Seexeba SualobiT amsrulebels, unda 
gairkves a. sisxlissamarTlebrivi pasuxismgebloba damTavrebuli 
danaSaulisaTvis daekisreba, Tu danaSaulis mcdelobisaTvis? 
mizanSewonilia, Tuki am SemTxvevaSi sakiTxi saerTo wesis 
mixedviT gadawydeba da a.-s, rogorc SualobiT amsrulebels, 
pasuxismgebloba daekisreba ganzrax mkvlelobis mcdelobisaTvis. 

TanamonawileTa dasjadobis gadawyvetisas didi 
mniSvneloba aqvs umarTlobis sakiTxis garkvevas. saqme imaSia, rom 
Tanamonawileni amsrulebelTan erTad erTian umarTlobas 
axorcieleben. SesaZlebelia, Tanamonawile da amsrulebeli 
sxvadasxva muxliT, an muxlis nawiliT daisajon, magram maT 
aucileblad erTiani umarTloba unda ganaxorcielon. magaliTad, 
deda, romelic mSobiarobis dros Tavisi Cvilis mokvlas Seecada, 
SeiZleba daisajos dedis mier axalSobilis ganzrax mkvlelobis 
mcdelobisaTvis (ssk-is me-19, 112-e muxli), xolo misma dam, rogorc 
wamqezebelma, pasuxi unda agos ssk-is me-19, 109-e muxlis me-2 
nawilis ,,b’’ qvepunqtis safuZvelze, romelic iTvaliswinebs 
winaswari SecnobiT arasrulwlovnis ganzrax mkvlelobis 
mcdelobas.1068  

analogiurad wydeba sakiTxi im SemTxvevaSic, rodesac 
danaSauls ramdenime amsrulebeli axorcielebs. magaliTad, a. da 
b.-m, romlebmac mkvlelobis mizniT erTad ganaxorcieles qmedeba, 
magram Sedegi ar dadga, SeiZleba sxvadasxva muxlebiT agon 
pasuxi, kerZod, a.-m, romelic moqmedebda sibralulis motiviT da 
evTanaziis pirobebis dacviT, SeiZleba pasuxi agos ssk-is me-19, 110-
e muxlis farglebSi, xolo b.-s, romelic SurisZiebis motiviT 
moqmedebda, pasuxismgebloba daekisreba jgufurad Cadenili 
ganzrax mkvlelobis mcdelobisaTvis (ssk-is 19, 109-e muxlis me-2 
nawilis ,,e’’ qvepunqti). elementebi, romlebic gavlenas axdens 
TanamonawileTa bralis xarisxze da erTiani umarTlobis 
farglebSi sxvadasxva muxlis an muxlis nawiliT kvalifikaciis 
safuZvels qmnis, Tanamonawileobis bunebas ar aknineben. 

sxvagvarad wydeba sakiTxi im SemTxvevaSi, Tu amsrulebeli 
sxva umarTlobas axorcielebs. maSasadame, Tu amsrulebeli 

                                                 
1068 ix. turava (2013), gv. 164-165. 
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gadauxvevs erTian ganzraxvas, maSin adgili aqvs amsruleblis 
eqscess, romelsac ssk-is 26-e muxli aregulirebs. aRniSnuli 
muxlis Tanaxmad, ,,amsruleblis eqscesisaTvis sxva 
Tanaamsrulebels an Tanamonawiles sisxlissamarTlebrivi 
pasuxismgebloba ar daekisreba’’. maSin, rogor unda gadawydes 
TanamonawileTa (Tanaamsruleblis) sisxlissamarTlebrivi 
pasuxismgeblobis sakiTxi?  

sisxlis samarTlis literaturaSi Camoyalibda pozicia, 
romelic Tvisobrivi eqscesis SemTxvevas aigivebs uSedego 
waqezebisa da uSedego daxmarebis SemTxvevasTan, sadac 
Tanamonawiles sisxlissamarTlebrivi pasuxismgebloba mxolod 
danaSaulSi momzadebisaTvis ekisreba. rac Seexeba, raodenobriv 
eqscess, aq pasuxismgeblobis sakiTxi wydeba Semdegnairad: 
amsrulebeli pasuxs agebs faqtobrivad ganxorcielebuli 
qmedebisaTvis, xolo Tanamonawile isjeba winaswar SeTanxmebuli 
danaSaulis CadenisaTvis.1069 magaliTad, a. waaqeza b.-e qurdobis 
Casadenad, xolo b. Seecada mesakuTris Tvalwin daufleboda mis 
qonebas, magram mesakuTrem b.-s ar misca saSualeba waerTva misTvis 
qoneba. b.-m pasuxi unda agos Zarcvis mcdelobisaTvis (ssk-is me-19,  
178-e muxli), xolo a.-s pasuxismgebloba daekisreba qurdobis 
mcdelobaSi waqezebisaTvis (ssk-is me-19, 178-e muxli). vinaidan 
amsrulebeli daumTavrebel danaSauls Cadis, Tanamonawiles aseve 
daumTavrebeli danaSaulisaTvis daekisreba sisxlissamarTlebrivi 
pasuxismgebloba. Tumca, sakiTxi yovelTvis ase ar wydeba. aris 
iseTi SemTxvevebi, rodesac, magaliTad, b. qurdobis mcdelobis 
nacvlad, Caidens damTavrebul danaSauls, kerZod, yaCaRobas. aseT 
SemTxvevaSi, a.-s, rogorc wamqezebels sisxlissamarTlebrivi 
pasuxismgebloba mainc qurdobis mcdelobaSi 
TanamonawileobisaTvis unda daekisros (ssk-is me-19, 178-e muxli).  

1. 3. danaSaulSi Tanamonawileobis mcdeloba moqmedi sisxlis 
samarTlis kodeqsis mixedviT 

uSedego waqezebis, uSedego organizebisa da uSedego 
daxmarebis SemTxvevebi, momzadebis dasjadobis TvalsazrisiT, 
detalurad iyo ganxiluli danaSaulis momzadebis karSi. 

danaSaulis uSedego waqezeba, sisxlis samarTlis 
kanonmdeblobiT, pirdapir aris mowesrigebuli, kerZod, ssk-is 25-e 
muxlis me-7 nawili miuTiTebs imaze, rom ,,Tu amsrulebels 
danaSauli ar daumTavrebia, Tanamonawiles sisxlissamarTlebrivi 
pasuxismgebloba daekisreba danaSaulis momzadebaSi an 
danaSaulis mcdelobaSi TanamonawileobisaTvis. danaSaulis 
momzadebisaTvis sisxlissamarTlebrivi pasuxismgebloba 
daekisreba imasac, vinc misgan damoukidebel garemoebaTa gamo ver 
SeZlo sxva piris dayolieba danaSaulis Casadenad.” 

zogierTi mecnieri ewinaaRmdegeboda sakiTxis aseT 
gadawyvetas da miiCnevda, rom, Tu amsrulebelma ar daamTavra 
danaSauli, Tanamonawileni pasuxs ageben danaSaulSi 

                                                 
1069 ix. wereTeli (2007), gv. 206-205. 
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TanamonawileobisaTvis. magaliTad, Tu a. waaqeza b. d.-s 
mosaklavad da b.-m dazaralebuls tyvia aacila, maSin b.-m pasuxi 
unda agos ara rogorc mkvlelobis mcdelobis Tanamonawilem, 
aramed, rogorc mkvlelobis Tanamonawilem, radgan man yvelaferi 
gaakeTa, rac misi mxriT saWiro iyo da Sedegi misi nebisagan 
damoukideblad ar ganxorcielda.1070 

Tumca aseT midgomas ar iziareben Tanamedrove sisxlis 
samarTlis mecnierebi, radgan igi ar Seesabameba moqmed ssk-is 25-e 
muxlis  me-7 nawilis moTxovnebs da ar gamomdinareobs 
Tanamonawileobis aqcesorobis bunebidan, miTumetes, rom ,,ar 
arsebobs waqezebis da daxmarebis damoukidebeli 
Semadgenloba’’.1071 amitom sisxlis samarTlis kodeqsis 25-e muxlis 
me-7 nawilidan gamomdinare, uSedego waqezeba dasjad momzadebad 
unda Sefasdes da ara waqezebis mcdelobad.1072 

analogiurad wydeba sakiTxi uSedego daxmarebis drosac. 
Tumca, moqmedi sisxlis samarTlis kanonmdeblobis analizi 
cxadyofs, rom uSedego daxmareba dausjel qmedebad ganixileba, 
rac sisxlis samarTlis zogierT mecnierTa mier kanonis xarvezad 
miiCneva.1073 

imis miuxedavad, rom kanonmdebeli am sakiTxs sxvagvarad 
aregulirebs, literaturaSi gamoTqmulia azri imis Sesaxeb, rom 
uSedego daxmareba unda daisajos, rogorc danaSaulis 
momzadeba.1074 

miuxedavad imisa, rom TanamonawileTa zogierTi sakiTxi 
sisxlis samarTlis kodeqsSia mowesrigebuli da zogsac kidev 
sisxlis samarTlis dokmatika aregulirebs, aucilebelia, 
generaluri momzadebis dausjelobis koncefciidan gamomdinare, 
saqarTvelos sisxlis samarTlis kodeqsSi garkveuli 
sakanonmdeblo cvlilebebis ganxorcieleba.  

1. 4. Tanamonawileobis mcdelobis sakiTxis sakanonmdeblo 
srulyofisaTvis 

saqarTvelos sisxlis samarTlis kanonmdeblobidan 
gamomdinare, danaSaulis momzadebad fasdeba TanamonawileTa 
uSedego cda, raTa amsrulebelma Caidinos danaSauli. vinaidan 
saqarTvelos sisxlis samarTlis kodeqsis me-18 muxli mZime, 
gansakuTrebiT mZime da zogierTi saxis naklebad mZime kategoriis 
danaSaulis momzadebas sjis, amitom TanamonawileTa uSedego 
mcdelobis dasjadobis kompensireba dasaxelebuli muxlis 
safuZvelze xdeba. 

                                                 
1070 ix. Кобяшвили, ,,Правоведение” (1963), №3, gv. 148-149.  
1071 wereTeli (2007), gv. 80. 
1072 ix.: turava (2013), gv. 341; gamyreliZe (1989), gv. 98; gamyreliZe (1998), gv. 278. 
1073 ix. mWedliSvili-hedrixi (2011), gv. 22. 
1074 ix. gamyreliZe (2008), gv. 156. es azri adreuli sisxli samarTlis 
dogmatikidan momdinareobs, rodesac uSedego daxmarebis sakiTxi 
kanonmdeblobiT zedmiwevniT ar iyo mowesrigebuli, ix. wereTeli (2007), gv. 
215-216; 
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magram disertaciaSi Camoyalibebuli e. w. generaluri 
momzadebis dausjelobis koncefciis gaTvaliswinebiT,  sisxlis 
samarTlis kodeqsSi, rogorc ukve zemoT aRiniSna, unda 
ganxorcieldes garkveuli sakanonmdeblo cvlilebebi, kerZod, 
ssk-is 25-e muxlis me-7 nawilis Sinaarsi Semdegnairad unda 
Camoyalibdes: 

,,Tu amsrulebels danaSauli ar daumTavrebia, 
Tanamonawiles sisxlissamarTlebrivi pasuxismgebloba daekisreba 
danaSaulis mcdelobaSi TanamonawileobisaTvis.” 

aseve, ssk-is 25-e muxls unda daematos ssk-is 251 muxli, 
romelic unda Camoyalibdes Semdegnairad: 

 
muxli 251. danaSaulSi SeTanxmeba da Tanamonawileobis 

mcdeloba 
 

1. gansakuTrebiT mZime an ganzrax mZime kategoriis 
danaSaulis Casadenad mzadyofnis gamoxatvisaTvis, 
SeTavazebis miRebisaTvis, anda aseT danaSaulSi ori an 
meti piris ganzrax erToblivad saboloo 
SeTanxmebisaTvis sisxlisamarTlebrivi pasuxismgebloba 
ganisazRvreba am kodeqsis kerZo nawilis Sesabamisi 
muxliT am muxlze miTiTebiT. 

2. gansakuTrebiT mZime an ganzrax mZime kategoriis 
danaSaulis Casadenad organizebisa da waqezebisaTvis 
an aseTis mcdelobisaTvis, aseve, gansakuTrebiT mZime 
kategoriis danaSaulis Casadenad daxmarebis 
mcdelobisaTvis sisxlissamarTlebrivi pasuxismgebloba 
ganisazRvreba am kodeqsis Sesabamisi muxliT am muxlze 
miTiTebiT. 
 

§2. danaSaulis mcdelobis Taviseburebani 
Tanaamsruleblobisa da Tanamonawileobis dros germanuli 

sisxlis samarTlis mixedviT 

 
qarTul sisxlis samarTalSi Tanamonawileobis institutis 

ganxilvis Semdeg, did interes iwvevs aRniSnuli institutis 
Taviseburebani germanul sisxlis samarTalSi. 

germaneli kanonmdebeli Tanamonawileobis oTx formaze, 
kerZod, SualobiT amsruleblobaze (ssk-is 25-e paragrafis 1-li 
abzaci), Tanaamsruleblobaze (ssk-is 25-e paragrafis me-2 abzaci), 
wamqezeblobaze (ssk-is 26-e paragrafi) da daxmarebaze (ssk-is 27-e 
paragrafi) miuTiTebs.1075 

2. 1. danaSaulis mcdeloba SualobiTi amsruleblobis dros 

germaniis sisxlis samarTalSi aRiarebulia, rom 
SualobiTi amsruleblobis dros mcdelobis sakiTxis 

                                                 
1075 ix. Seher, JuS (2009), gv. 304. 
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gadasawyvetad mcdelobis legaluri definicia (ssk-is 22-e 
paragrafi) sakmarisi ar aris.1076 garda amisa, arc is koncefcia 
gamodgeba, romelsac amsruleblobis dros daumTavrebeli 
mcdelobisaTvis moqmedi wesebi SualobiT amsrulebelze 
gadaaqvs.1077 amitom, saWiroa mecnirebaSi aRmocenebuli zogierTi 
Tvalsazrisis ganxilva, raTa mcdelobis ganxorcielebis dawyeba 
zustad ganisazRvros. 

SualobiTi amsruleblobis dros mcdelobis dawyebasTan 
dakavSirebuli Sexedulebebi erTmaneTisgan Zalian gansxvavdeba. 
ra Tqma unda, davas ar iwvevs is faqti, rom mcdelobis momenti 
ueWvelad dadgeba maSin, rodesac Tavad ,,brma iaraRi’’ danaSaulis 
Semadgenlobis ganxorcielebas ukve uSualod Seudgeba, magram Tu 
ki igi pasiurobs anda, Tavis mxriv, mcdelobis miRma rCeba, maSinve 
Cndeba SekiTxva, razedac pasuxis gacemas sxvadasxva Sexedulebebi 
cdilobs.1078 

2. 1. 1. SualobiT amsruleblobisas mcdelobis sakiTxis 
dasabuTeba ,,diferencirebuli Teoriis” safuZvelze 
germanul sisxlis samarTlis dogmatikaSi dasaxelebuli 

Teoria jer kidev 1983 wlidan gabatonebul Sexedulebad 
iTvleboda da miuTiTebda imis Sesaxeb, rom SualobiT 
amsruleblobaSi danaSaulis mcdelobis dawyebis sakiTxi 
damokidebuli iyo ,,brma iaraRis’’ xasiaTze. maSasadame, ,,brma 
iaraRi” iyo saimedo (keTilsindisieri) (gutgläubig), Tu arasaimedo 
(arakeTilsindisieri) (bösgläubig) da ramdenad iyo igi moqceuli 
SualobiTi amsruleblis batonobis qveS. amitom, Tu adgili 
hqonda saimedo ,,brma iaraRze’’ (magaliTad, suliT avadmyofze)  
zemoqmedebas, maSin saxeze iyo danaSaulis mcdeloba, xolo 
arasaimedo ,,iaraRis’’ SemTxvevaSi, mcdeloba ,,brma iaraRze” 
zemoqmedebiT ar iwyeboda, aramed zemoqmedebis Semdeg aucilebeli 
iyo garkveuli droiT mocda, raTa mcdelobis dawyebis momenti 
gamovleniliyo.1079 

2. 1. 2. erTiani qmedebis Teoria  
zogierT Sexedulebas aqcenti gadaaqvs ,,brma iaraRis’’ mier 

qmedebis uSualod dawyebis momentze,1080 sadac SualobiTi 
amsruleblis da ,,brma iaraRis’’ qmedeba ganixileba, rogorc 
erTiani aqti. es imas niSnavs, rom ,,ukan mdgomis’’ qceva mxolod 
,,brma iaraRis’’ saqmianobis damTavrebiT sruldeba. maSasadame, 
SualobiTi amsrulebeli ,,brma iaraRis’’ meSveobiT da masTan 
erTad, da ara massze adre, axorcielebs qmedebas.1081 

                                                 
1076 ix. Stratehnwert, Kuhlen, AT (2011), gv. 203. 
1077 Roxin, AT (2003), gv. 419. 
1078 ix. Leipziger Kommentar (2007), gv. 1557. 
1079 ix.: Leipziger Kommentar (2007), gv. 1557; Heinrich, AT (2012), gv. 335-336. 
1080 ix. Leipziger Kommentar (2007), gv. 1557-1558. 
1081 ix. Roxin, AT (2003), gv. 407. 
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arsebobs azri, romlis mixedviTac, gamonaklis SemTxvevaSi, 
SesaZlebelia, SualobiTma amsrulebelma sakuTari qmedebiT 
mcdeloba daiwyos, vidre ,,brma iaraRi’’ gaaqtiurdeba.1082 Tumca es 
azri gakritikebulia mecnierebis mier da aRiarebulia, rom 
SeuZlebelia SualobiTma amsrulebelma ,,brma iaraRis’’ qmedebis 
ganxorcielebamde mcdelobis dawyeba SeZlos.1083  

garda amisa, problematuria kidev erTi sakiTxi, kerZod, 
mcdelobis dawyebisaTvis ramdenad aucilebelia, rom ,,brma 
iaraRma’’ qmedebis ganxorcieleba faqtobrivad daiwyos, Tu 
sakmarisia, rom amas adgili hqondes mxolod SualobiTi 
amsruleblis warmodgenaSi. es problema araerTgvarovnad wydeba. 
zogierT mecniers miaCnia, rom sakmarisia SualobiTi amsruleblis 
warmodgena.1084 Tumca sakiTxis aseTi gadawyveta miuRebelia 
zogierTi germaneli mecnierisaTvis, radgan ,,ukan mdgomma’’, umetes 
SemTxvevaSi, arc ki icis da arc SeuZlia icodes, Tu ra momentSi 
daiwyebs ,,brma iaraRi’’ qmedebis ganxorcielebas. amitom, rodesac 
,,brma iaraRis”  mier qmedebis ganxorcielebis momenti SualobiTi 
amsruleblis warmodgeniT ar aris moculi, es ewinaaRmdegeba  
ssk-is 22-e paragrafis moTxovnas. aRniSnuli paragrafis Tanaxmad, 
mcdelobas maSin aqvs adgili, rodesac damnaSave Tavisi 
warmodgeniT Seudgeba qmedebis ganxorcielebis uSualo dawyebas., 
aseve, Tu ki SualobiTi amsrulebeli Secdomas uSvebs ,,brma 
iaraRis’’ mier qmedebis ganxorcielebis dawyebis momentis 
gansazRvraSi, ,,erTiani qmedebis Teoriis” mixedviT, gamodis, rom 
mcdeloba jer kidev ar dawyebula, rac, rogorc ukve aRiniSna, ar 
Seesabameba ssk-is 22-e paragrafis teqstis Sinaars. aqedan 
gamomdinare, saxezea ,,erTiani qmedebis Teoriis” mier aRniSnuli 
sakiTxis dasabuTebis susti mxareebi.1085 

,,erTiani qmedebis Teoriis” momxreTa umravlesoba am 
pozicias albaT amitom ar iziarebs, rom mas miaCnia, rom 
mcdelobis dasawyebad aucilebelia, ,,brma iaraRma’’ realurad 
(obieqturad) ganaxorcielos qmedeba.1086  

,,erTiani qmedebis Teoriis” mixedviT, SualobiT 
amsruleblobis dros ,,Suamavlis’’ waqezeba Zalzed uaxlovdeba 
germaniis sisxlis samarTlis kodeqsis 30-e paragrafis 1-li 
abzaciT gaTvaliswinebul waqezebis mcdelobis iseT gamovlinebas, 
rogoric aris ,,danaSaulis Cadenis Sesaxeb SeTavazeba’’. Tumca, 
ssk-is 30-e paragrafis 1-li abzacis moqmedebis arealis 
gafarToeba da misi moqmedebis gavrceleba ,,brma iaraRze’’, 
daarRvevs analogiis akrZalvis princips, rac, ra Tqma unda, 
miuRebelia sisxlis samarTlisaTvis.1087 

 

                                                 
1082 ix. Krack, ZStW (1998), gv. 634. 
1083 ix. Engländer, NStZ (2001), 475.  
1084 ix. Engländer, NStZ (2001), 333. 
1085 ix. Roxin, AT (2003), gv. 415. 
1086 ix. Engländer, NStZ (2001), 333. 
1087 ix. Roxin, AT (2003), gv. 416. 
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2. 1. 3. zemoqmedebis Teoria 
,,zemoqmedebis Teorias”, romelsac ,,sakiTxis calmxrivad 

gadawyvetis Teoriis’’ saxelwodebiTac moixsenieben, aqcenti 
mxolod SualobiT amsruleblis qcevaze gadaaqvs. am Teoriis 
Tanaxmad, mcdelobis dawyebas ukve maSin aqvs adgili, rodesac 
SualobiTi amsrulebeli Tavis potenciur ,,Suamavalze’’ 
zemoqmedebis moxdenas daiwyebs (viwro ganmarteba), an rodesac igi 
masze zemoqmedebis moxdenas daamTavrebs (farTo ganmarteba).1088 

,,zemoqmedebis Teoriis’’ sawinaaRmdegod, SesaZlebelia, ori 
argumentis dasaxeleba:  

pirveli argumenti mdgomareobs imaSi, rom ,,zemoqmedebis 
moxdenis Teoria” pasuxismgeblobis farglebs sagrZnoblad 
afarToebs. magaliTad, rodesac waqezebis mcdelobas aqvs adgili, 
am Teoriis Tanaxmad, SeiZleba iTqvas, rom danaSaulis 
Semadgenlobis ganxorcielebis dawyebis momenti ukve saxezea. 
maSasadame, gamodis, rom mcdelobis dawyebas ukve danaSaulis 
momzadebis stadiazeve aqvs adgili. meore argumentis Tanaxmad, 
dasjadobis aseTi gafarToeba arRvevs germaniis sisxlis 
samarTlis kodeqsis 22-e paragrafSi dasaxelebul ,,uSualobis’’ 
kriteriumis moTxovnas.1089 

2. 1. 4. zemoqmedebis modificirebuli Teoria 
,,zemoqmedebis Teoriis”, sapirispirod ganviTarda 

,,zemoqmedebis modificirebuli Teoria”, romelic SualobiTi 
amsruleblobis dros mcdelobis dawyebad miiCnevs im moments, 
rodesac SualobiTi amsrulebeli mis mier marTul movlenebs 
xelidan gauSvebs, raTa qmedeba ,,Suamavalma’’ daamTavros. vinaidan 
SualobiTi amsruleblobis dros ,,ukan mdgomis’’ qmedeba jer 
kidev ar qmnis uSualo safrTxes, amitom mcdelobis dasawyebad 
gadamwyvet rols ,,damnaSavis batonobis sferodan movlenebis 
gaSvebis’’ kriteriumi TamaSobs.1090  

mocemuli Sexedulebis mixedviT, SualobiTi amsrulebeli 
Tavisi zemoqmedebis sferodan ,,brma iaraRis’’ gaSvebiT kargavs 
qmedebaze batonobas, magram amis miuxedavad, igi inarCunebs nebaze 
batonobas.1091 es Sexeduleba ganaviTara roqsinma im Sexedulebis 
winaaRmdeg, romelic akritikebda ,,damnaSavis sferodan movlenebis 
gaSvebis’’ kriteriums.  

2. 1. 5. samarTlebrivi sikeTisaTvis safrTxis Seqmna, rogorc 
mcdelobis dawyebis kriteriumi SualobiTi amsruleblobis 

dros (safrTxis Teoria) 
,,samarTlebrivi sikeTisaTvis safrTxis Seqmnis Teoria’’ 

gamomdinareobs iqedan, rom mcdelobis stadia SualobiTi 
amsruleblobis dros iwyeba maSin, rodesac samarTlebriv sikeTes 

                                                 
1088 ix. Heinrich, AT (2012), gv. 335. 
1089 iqve. 
1090 ix. Engländer, NStZ (2001), 332. 
1091 ix. Roxin, AT (2003), gv. 413. 
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uSualod eqmneba safrTxe. es iseTi SemTxvevaa, rodesac ,,brma 
iaraRi’’ danaSaulis Semadgenlobis ganxorcielebas uSualod 
Seudgeba. garda amisa, mcdeloba SesaZlebelia aseve maSin, 
rodesac SualobiTi amsrulebeli movlenebs xelidan gauSvebs da 
am SesaZleblobas ,,brma iaraRs’’ gadascems.1092 amas, SesaZlebelia, 
,,alternatiuli dasabuTebis Teoriac’’ ewodos. 

maSasadame, ,,brma iaraRze’’ zemoqmedebiT ,,samarTlebrivi 
sikeTisaTvis safrTxis Seqmna’’ warmoadgens ,,movlenebis xelidan 
gaSvebis’’ kriteriumisaTvis Tanabari Rirebulebis mqone 
alternatiul kriteriums.1093 

amasTan, aRsaniSnavia is faqti, rom ,,safrTxis Teoriis’’ 
mixedviT, mcdelobas maSin aqvs adgili, rodesac samarTlebriv 
sikeTes damnaSavis warmodgeniT eqmneba konkretuli safrTxe. 
swored amitom daakisra ganzrax mkvlelobis mcdelobisaTvis 
sisxlissamarTlebrivi pasuxismgebloba federalurma 
sasamarTlom  a., romelmac eWvianobis niadagze ganizraxa Tavisi 
mowinaaRmdege b. mkvleloba. Tumca, man ganzraxvis sisruleSi 
moyvana d.-s da c. meSveobiT scada. am ukanasknelebs surdaT 
mxolod b. daZineba da misi nivTebis daufleba. maTTvis a.-s 
ganzraxva ar iyo cnobili. am mizniT a.-m damnaSaveebs boTliT 
marilmJavas xsnari gadasca, ise rom maT egonaT, rom boTlSi 
mxolod dasaZinebeli wamali iyo. cnobismoyvareobis gamo, d.-m da 
c.-m boTli gzaSi gaxsnes, daynoses da mixvdenen, rom boTlSi 
dasaZinebeli wamlis nacvlad, mJava iyo Casxmuli. amis gamo, maT 
danaSaulis Cadena Sewyvites.1094 

,,safrTxis Seqmnis Teoria” Sinaarsobrivad arafriT ar 
gansxvavdeba ,,zemoqmedebis Teoriisgan”, aramed igi mxolod 
safrTxis kriteriums aniWebs met upiratesobas. sabolood, 
SeiZleba iTqvas, rom SualobiT amsruleblobaSi mcdelobis 
dawyebis sakiTxis gadawyveta xorcieldeba ,,zemoqmedebis 
modificirebuli Teoriis” safuZvelze, romelic erTdroulad 
iyenebs ramdenime kriteriums.  

amitom am Teorias gabatonebuli adgili ukavia germanul 
sisxlis samarTlis dogmatikaSi.1095 

2. 2. danaSaulis mcdeloba Tanaamsruleblobis dros 

damTavrebuli danaSaulis Cadena Tu SesaZlebelia 
TanaamsruleblobiT,1096 maSin aseve, SesaZlebeli iqneba 
TanaamsruleblobiT imave danaSaulis mcdelobis Cadena. Tumca, 

                                                 
1092 Heinrich, AT (2012), gv. 336. 
1093 ix. Leipziger Kommentar (2007), gv. 1560. 
1094 ix. BGHSt 30, gv. 363-364. 
1095 ix. Murmann (2011), gv. 372. 
1096 germanuli sisxlis samarTlis dogmatikis mixedviT, die Beteiligung-is cneba 
moicavs rogorc ,,amsruleblobis’’ (Täterschaft) instituts uSualo (unmittelbaren), 
SualobiTi (mittelbaren), erTpirovnuli amsruleblobis (Alleintäterschaft) da 
Tanaamsruleblobis (Mittäterschaft) formiT, aseve ,,Tanamonawileobis’’ (Teilnahme) 
instituts wamqezeblis (Anstifftung) da damxmaris (Beihilfe) formiT. dawvrilebiT 
ix. Fischer (2010), gv. 227. 
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amisaTvis obieqturad saxeze unda iyos garkveuli winapirobebi, 
kerZod, erToblivi danaSaulebrivi gegma da TiToeuli 
Tanaamsruleblis mier danaSaulis ganxorcielebaSi Setanili 
sakuTari wvlili. Tanaamsruleblobis dros danaSauli erTiani 
ganzraxviT unda iyos moculi, xolo individualuri qmedeba 
erTiani qmedebis Semadgenel nawilad unda iqnes gagebuli.1097 

TanaamsrulebelTa mcdelobis sakiTxi germaniis sisxlis 
samarTlis kodeqsis 25-e paragrafis me-2 abzacis farglebSi 
regulirdeba,1098 Tumca problemad rCeba iseTi SemTxveva, rodesac 
mxolod erT-erTi Tanaamsrulebeli aRwevs ssk-is 22-e paragrafiT 
gaTvaliswinebul mcdelobis stadias, xolo danarCeni 
Tanaamsruleblebi jer kidev imyofebian danaSaulis mosamzadebel 
stadiaze. aRniSnuli sakiTxi germanul sisxlis samarTlis 
literaturaSi sxvadasxvagvarad wydeba.1099 

 

2. 2. 1. sakiTxis erToblivi gadawyveta 

(gabatonebuli Sexeduleba) 
Tanaamsruleblobis dros danaSaulis mcdelobis 

problemasTan dakavSirebiT sisxlis samarTlis dogmatikasa da 
sasamarTlo praqtikaSi gabatonebulia Sexeduleba ,,sakiTxis 
erToblivi gadawyvetis’’ Sesaxeb, romelic jer kidev raixis 
sasamarTlo praqtikidan iRebs saTaves da Semdgomi ganviTareba 
man ukve germaniis federaluri sasamarTlos praqtikaSi hpova. 
,,sakiTxis erToblivi gadawyvetis’’ Sesaxeb SexedulebaSi saubaria 
imaze, rom mcdelobas adgili aqvs maSin, rodesac erT-erTi 
Tanaamsrulebeli danaSaulis uSualo ganxorcielebas Seudgeba, 
xolo sxva danarCeni monawileTa saqmianoba jer kidev 
mosamzadebel stadias ar gascilebia.1100 

es Sexeduleba Seesabameba Tanaamsruleblobis struqturas, 
rogorc Seracxvis models, radgan uSualo dawyebisas 
Tanaamsruleblebis qmedebebi SeeracxebaT danarCen 
Tanaamsruleblebs imisgan damoukideblad, Seitanes Tu ara maT 
sakuTari danaSulebrivi wvlili danaSaulis ganxorcielebaSi.1101 
amasTan, ,,sakiTxis erToblivi gadawyveta’’ TanaamsrulebelTa 
mxridan moiTxovs danaSaulebriv nebas.1102 magaliTad, a. da b.-m 
ganizraxes bankis erToblivad gaqurdva, miznis misaRwevad a. 
bankis sardafSi unda SeeRwia da seifi gaeWra, xolo b.-s nadavli 
Tavis avtomanqanaSi unda CaetvirTa. mocemul SemTxvevaSi, rogorc 
ki a. bankis SenobaSi SeaRwevs, b. TanaamsruleblobiT Cadenili 
danaSaulis mcdelobisaTvis daisjeba. maSasadame, a. daisjeba 

                                                 
1097 Zaczyk (2010), gv.  930. 
1098 ix. Prüßner (2004), gv. 147, 148. 
1099 ix. Prüßner (2004), gv. 156. 
1100 ix.: Heinrich, AT (2012), gv. 330; Leipziger Kommentar (2007), gv. 1567; Krey, Esser, AT (2012), 
gv. 516; BGHSt 40, gv. 301. 
1101 Safferling, JuS (2005),  gv. 140-141. 
1102 ix. BGHSt 39. gv. 236. 
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mcdelobisaTvis, miuxedavad imisa, rom b.-s jer ar Seusrulebia 
SeTanxmebiT gaTvaliswinebuli moqmedeba. sakiTxis amgvari 
gadawyveta mtkicdeba TezisiT, romlis mixedviT, 
Tanaamsruleblobis dros yoveli monawilis danaSaulebrivi 
gegmis farglebSi Setanili danaSaulebrivi wvlili Sesabamisad 
danarCen monawileebsac unda Seeracxos.1103 aseT Sefasebas, 
SesaZlebelia, ewodos ,,sakiTxis erToblivi gadawyveta farTo 
gagebiT’’. 

sakiTxisadmi aseTi midgoma garkveul problemebs 
warmoSobs e. w. moCvenebiTi Tanaamsruleblobis dros. magaliTad, 
a. da b.-m dagegmes bankis dayaCaReba. miznis misaRwevad isini 
Seecadnen Tanaamsruleblis gamonaxvas. r.-ma, romelic policiis 
TanamSromeli iyo, gamoTqva mzadyofna danaSaulis Casadenad. 
samive pirovneba mivida bankis SenobasTan. a. ZravCarTul manqanaSi 
darCa, raTa danaSaulis Cadenis Semdeg, swrafad moexerxebinaT 
SemTxvevis adgilis datoveba, b. gasasvlel karebTan dadga, xolo 
r. oTaxSi Sevida da iaraRi amoiRo, anu am ukanasknelma yvelaferi 
ise moawyo, rogorc es winaswar iyo SeTanxmebuli policiis 
TanamSromelTan. am ukanasknelma ki, SeTanxmebis Tanaxmad, r. mier 
niSnis micemisTanave, daakava samive pirovneba.  

kazusidan Cans, rom r.-s qmedeba obieqturad danaSaulis 
Semadgenlobis uSualo ganxorcielebas warmoadgens, amitom ismis 
SekiTxva, gansazRvravs Tu ara r.-s qmedeba a.-s da b.-s qmedebebs, 
maSin, rodesac aSkaraa, rom r.-s qmedebaSi yaCaRobis Cadenis 
ganzraxva ar arsebobda. ,,farTo gagebiT sakiTxis saerTo 
gadawyveta’’ samive pirovnebis qmedebas TanaamsruleblobiT 
Cadenil yaCaRobis mcdelobad afasebs. magram, Tuki ,,sakiTxis 
saerTo gadawyveta viwro gagebiT’’ moxdeba, maSin gamova, rom r.-s 
qmedeba ver gansazRvravs a.-s da b.-s pasuxismgeblobis sakiTxs, 
aramed isini daisjebian mxolod danaSaulis Cadenis Sesaxeb 
SeTanxmebisaTvis (ssk-is 30-e paragrafis me-2 abzaci) da ara 
yaCaRobis mcdelobisaTvis. magram sakiTxisadmi aseTi midgoma 
Tavis Tavad winaaRmdegobrivia, radgan Tanaamsruleblobis 
distancirebam sxva Tanaamsruleblebi ukeTes mdgomareobaSi ar 
unda Caayenos da maTi qmedeba mxolod danaSaulis Sesaxeb 
SeTanxmebamde ar unda daiyvanos. es ki imas gulisxmobs, rom, Tu 
zemoT dasaxelebul SemTxvevas gadacdomis dros eqneboda adgili 
da Tu a. da b.-s qmedebebi mxolod danaSaulis Sesaxeb SeTanxmebad 
iqneboda miCneuli, maSin a. da b. saerTod ar daisjebodnen, radgan 
ssk-is 30-e paragrafis me-2 abzaci gadacdomis SemTxvevebze ar 
vrceldeba.1104 

paraleluri Tanaamsrulebloba1105 warmoadgens uSualo 
amsruleblobis formas da amitom misi damoukideblad ganxilva 

                                                 
1103 ix.: Roxin, AT (2003), gv. 429-430; BGH 39, gv. 238. 
1104 ix. Heinrich, AT (2012), gv. 332-333. 
1105 paraleluri Tanaamsrulebloba warmoadgens uSualo amsruleblobis 
formas, romelic kanonmdeblobaSi calke mowesrigebuli ar aris. paraleluri 
Tanaamsruleblobis dros, danaSaulebrivi Sedegis ganxorcielebas erToblivi 
danaSaulebrivi gegmis gareSe aqvs adgili. magaliTad, a. da b.-m erTmaneTisgan 
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ar aris aucilebeli. paraleluri Tanaamsruleblis mcdeloba 
gulisxmobs garegnulad gamoxatul erTobliv zemoqmedebas 
danaSaulis Semadgenlobis Sesabamis Sedegze erToblivi 
danaSaulebrivi gadawyvetilebis gareSe.1106  

rac Seexeba TanaamsrulebelTa umoqmedobas, maSin aqvs 
adgili, rodesac TiToeul maTgans samarTlebrivi sikeTis mimarT 
gaaCniaT samarTlebrivi garantis funqcia. umoqmedobis dros 
Tanaamsruleblebi erToblivad Sesasrulebel movaleobas ar 
asruleben, maSin, rodesac misi Sesruleba SesaZlebelia mxolod 
erToblivad.1107 

sakiTxi imis Sesaxeb, SesaZlebelia Tu ara 
Tanaamsrulebloba umoqmedobiT maSin, rodesac erTi 
Tanaamsrulebeli Cadis umoqmedobas, xolo danarCenebi 
axorcieleben aqtiur qmedebas, dadebiTad unda gadawydes, kerZod, 
SeiZleba iTqvas, rom am SemTxvevaSi, dasaSvebia umoqmedobiT 
Tanaamsrulebloba, radgan umoqmedod myofi garanti sxva, 
aqtiurad moqmed pirebs Seqmnil rTul viTarebas acilebs Tavidan. 
magaliTad, daraji, SeTanxmebisamebr, sacavis karebs tovebs Rias, 
raTa danarCenebma SeZlon faseuli nivTebis moparva. mocemuli 
magaliTis mixedviT, isini warmoadgenen Tanaamsruleblebs da ara 
umoqmedobiT, an mxolod aqtiuri qmedebiT Camden uSualo 
amsruleblebs.1108 

am magaliTidan gamomdinare, SesaZlebelia, daisvas 
SekiTxva imasTan dakavSirebiT, Tu rodis miiCneva darajis 
umoqmedoba qmedebis Semadgenlobis uSualo dawyebad. maSasadame, 
im momentidan, rodesac am ukanasknelma karebi datova Ria, Tu 
rodesac danarCenebi ukve Ria karebs mouaxlovdnen da amiT 
samarTlebriv sikeTes Seuqmnes realuri safrTxe? ,,sakiTxis 
erToblivi gadawyvetis’’ Teoriis mixedviT, qmedebis Semadgenlobis 
Sesabamisad, mcdelobis dawyebis momentad miiCneva ara darajis 
umoqmedobis momenti, anu karebis Riad datovebis momenti, aramed 
is momenti, rodesac danarCenma Tanaamsruleblebma erToblivad 
daiwyes Ria karebSi Sesvla. aqedan gamomdinare, SeiZleba iTqvas, 
rom ,,sakiTxis erToblivi gadawyvetis’’ wesi Tanaamsruleblobis 
SemTxvevaSi eyrdnoba umoqmedobiT danaSaulis Semadgenlobis 
dawyebis ganmsazRvrel im kriteriums, romelzec zemoT 
erTpirovnuli umoqmedobis nawilSi ukve iyo saubari. 

2. 2. 2. sakiTxis gancalkevebuli gadawyveta 
mecnierTa umciresoba mxars uWers ,,sakiTxis 

gancalkevebul gadawyvetas’’. am Sexedulebis Tanaxmad, yovelma 
Tanaamsrulebelma mcdeloba Tavad unda daiwyos, anu Tavad unda 

                                                                                                                                               
damoukideblad, ise, rom maT erTmaneTis qmedebis Sesaxeb ar icodnen, Ramis 
klubSi myof d. sawamlavis garkveuli doza Seuries sasmelSi. a.-m dalia 
sasmeli da gardaicvala. orive pirovneba daisjeba ganzrax mkvlelobisaTvis. 
ix. Heinrich, AT (2012), gv. 546.  
1106 ix. Prüßner (2004), gv. 192. 
1107 ix. Prüßner (2004), gv. 194-195. 
1108 ix. Prüßner (2004), gv. 152. 
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mivides mcdelobis stadiamde. maSasadame, zemoT dasaxelebuli 
qurdobis magaliTSi, b. mxolod maSin daisjeba 
TanaamsruleblobiT Cadenili sacavSi SeRweviT qurdobis 
mcdelobisaTvis, rodesac igi piradad (an a. erTad) Seva bankis 
SenobaSi. magram, Tu a. manamde daakaves da b. saerTod ar 
Sesdgomia danaSaulebriv saqmianobas, dasaxelebuli poziciis 
Tanaxmad, es ukanaskneli mxolod danaSaulSi SeTaxmebisaTvis 
daisjeba (ssk-is 30-e paragrafis me-2 abzaci).1109  

Sexeduleba sakiTxis ,,gancalkevebuli gadawyvetis’’ Sesaxeb, 
momdinareobs roqsinis ,,qmedebaze batonobis Teoriidan”. germanul 
sisxlis samarTalSi zogierT mecniers qmedebaze batonobis 
kriteriumi Tanaamsruleblobis dasasabuTeblad usargeblod 
miaCnia, radgan danaSaulis dawyeba sxva TanaamsrulebelTa 
qmedebazea damokidebuli.1110  

2. 2. 3. dasabuTeba, romelic  gamomdinareobs 
Tanamonawileobis moZRvrebidan 

Tu damTavrebuli danaSaulis dros Tanaamsruleblebma 
danaSaulis ganxorcielebis procesi erToblivad unda marTon, 
gana logikuri ar iqneba, rom yovel Tanaamsrulebels danaSaulis 
mcdelobis stadiaze mniSvnelovani wvlilis Setana moeTxovos. 
magaliTad, xuTi Tanaamsrulebeli SeTanxmda, rom erToblivad 
daayaCaRebdnen banks. Tumca, erT-erTi maTgani a. SemTxvevis 
adgilze ar mivida, radgan igi policiam gzaSi sxva danaSaulis 
CadenisaTvis daakava. oTxma Tanaamsrulebelma a. gareSe Caidines 
yaCaRoba. aseT SemTxvevaSi, udavoa, rom a. 
TanaamsruleblobisaTvis ar SeiZleba daisajos, aramed mas 
mxolod, germaniis sisxlis samarTlis kodeqsis 30-e paragrafis  
me-2 abzacis Tanaxmad, moeTxoveba pasuxi. TanamonawileTa 
SeTanxmeba, maSasadame, danaSaulis Cadenis Sesaxeb erToblivi 
gadawyvetilebis miReba, sakmarisi ar aris 
TanaamsruleblobisaTvis da Tu SeTanxmeba damTavrebuli 
deliqtis dros TanaamsruleblobisaTvis ar aris sakmarisi, maSin 
mcdelobis dros aseve SeuZlebelia misi dasabuTeba.1111 

2. 2. 4. dasabuTeba, romelic gamomdinareobs mcdelobis 
Sesaxeb moZRvrebidan 

,,mcdelobis Sesaxeb moZRvrebis” mixedviT, hipoTeza, 
romlis Tanaxmad, SesaZlebelia, TanaamsrulebelTa mcdelobis 
dasabuTeba, maSin, rodesac erT-erTi Tanaamsrulebeli mcdelobis 
stadias aRwevs, ewinaaRmdegeba mcdelobis Sesaxeb moZRvrebis 
ZiriTad principebs, radgan ssk-is 22-e paragrafis mixedviT, 
mcdeloba mxolod maSin aris saxeze, rodesac danaSaulis 
Semadgenlobis ganxorcieleba uSualod daiwyeba. amasTan, 
sakiTxis aseTi gadawyveta aseve usamarTlod amcirebs danaSaulze 

                                                 
1109 ix. Roxin, AT (2003), gv. 430-431.   
1110 ix. Prüßner (2004), gv. 195. 
1111 ix. Roxin, AT (2003), gv. 431-432. 
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nebayoflobiT xelis aRebis uflebiT sargeblobis 
SesaZleblobas. magaliTad, zemoT dasaxelebuli magaliTis 
mixedviT, rogorc ki a. bankis SenobaSi SeiWreba, b, saxlSi yofnis 
miuxedavad, Tanaamsruleblad CaiTvleba, amitom gaCndeba SekiTxva 
imasTan dakavSirebiT, rodis an ramdenad SeZlebs b. nebayoflobiT 
aiRos xeli danaSaulze.1112 

2. 2. 5. SemTxvevebi, romlis drosac SeuZlebelia 
TanaamsruleblobiT mcdeloba 

zemoT dasaxelebuli kriteriumebis garda, SesaZlebelia, 
gamoiyos iseTi normatiuli xasiaTis kriteriumebi, romlis gareSe 
saerTod SeuZlebelia Tanaamsrulebloba da, Sesabamisad, 
TanaamsruleblobiT mcdeloba. 

amsruleblobis gansakuTrebul niSnebs miekuTvneba 
amsruleblisaTvis damaxasiaTebeli obieqturi Tvisebebi, rogoric 
aris, magaliTad,  e. w. moxelis funqcia. Tu moxele da misi 
megobari, romelsac moxelis statusi ar gaaCnia, erTmaneTTan 
SeTanxmebiT didi odenobiT Tanxas iReben moqalaqisagan mis 
sasargeblod raime moqmedebis Sesrulebis mizniT, maSin moxele 
daisjeba qrTamis aRebisaTvis (ssk-is 332-e paragrafi), xolo misi 
megobari aRniSnul danaSaulSi daxmarebisaTvis agebs pasuxs.1113 
amsrulebels, SesaZlebelia, aseve gaaCndes ,,samarTlebrivi 
garantis funqcia’’ umoqmedobis dros da e. w. sakuTari xeliT 
Casaden deliqtebSi. 

zemoT dasaxelebuli kriteriumebis garda, amsruleblis 
mxarezea danaSaulis Semadgenlobis iseTi subieqturi niSnebi, 
rogoric aris, magaliTad, mizani, a. da b. winaswari SeTanxmebiT 
daeuflnen  d.-s velosipeds. a.-s amoZravebda misakuTrebis mizani, 
xolo b. ganzraxuli hqonda d.-s qonebis dazianebiT misi 
gaRizianeba. gamodis, rom am SemTxvevaSi, a.-m qurdobis 
Semadgenloba ganaxorciela, xolo b.-e ar moqmedebda misakuTrebis 
mizniT da, Sesabamisad, maTi erToblivi neba, SesaZlebelia, 
normatiulad  ssk-is 25-e paragrafis me-2 abzacis mixedviT, 
danaSaulebriv gadawyvetilebad arc ki CaiTvalos.1114  

2. 3. danaSaulis mcdeloba Tanamonawileobis dros 
(Tanamonawileobis mcdeloba da mcdeloba Tanamonawileobis 

dros) 

Tanamonawileobis dros ZiriTadi qmedeba SesaZlebelia, 
mcdelobis stadiaze Sewydes (Teilnahme am Versuch), anda qmedebam 
mcdelobis stadiamde sulac ver miaRwios (versuchte Teilnahme).1115 

aqcesorobis principidan gamomdinare, Tanamonawileebi – 
wamqezebeli da damxmare - maSin ageben pasuxs, rodesac saxeze 

                                                 
1112 ix. Roxin, AT (2003), gv. 432-433. 
1113 ix. Seher, JuS (2009),  gv. 305.  
1114 iqve. 
1115 ix. Leipziger Kommentar (2007), gv. 1435. TanamonawileTa mcdelobis Sesaxeb ukve 
saubari iyo danaSaulis momzadebaze msjelobis dros. 
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iqneba ganzraxi marTlsawinaaRmdego qmedeba. vinaidan, danaSaulis 
mcdeloba imavdroulad ganzrax marTlsawinaaRmdego qmedebas 
warmoadgens, amitom wamqezebeli da damxmare mcdelobis dros 
sruli moculobiT ageben pasuxs,1116 radgan maT TavianTi 
danaSaulebrivi wvlili ZiriTadi qmedebis ganxorcielebaSi 
SeaqvT.1117 

danaSaulis mcdelobis dasabuTebis sakiTxi 
TanamonawileobiT Cadenil danaSaulSi, rogorc wesi, problemas 
ar warmoadgens, Tumca aris iseTi SemTxvevebi, sadac subieqturi 
niSnis gamo, qmedebis danaSaulad kvalifikaciis dros poziciebi 
iyofa sisxlis samarTlis dogmatikasa da sasamarTlo praqtikaSi. 
saqme exeba iseT subieqtur elements, rogoric aris, magaliTad, 
motivi. 

a. ganizraxa Tavisi mdidari biZis mkvleloba angarebis 
motiviT. mkvelobis Casadenad mas iaraRi b.-m aTxova. a. esrola 
dazaralebuls, magram aacila. sasamarTlo praqtika b.-s qmedebas 
afasebs, rogorc damamZimebel garemoebaSi,1118 kerZod, damxmaris 
mier angarebiT Cadenil ganzrax mkvlelobis mcdelobad. Tavis 
Sefasebas saamarTlo praqtika afuZnebs ssk-is 28-e paragrafis 1-l 
abzacze, romlis mixedviT, Tu Tanamonawiles mxareze ar aris 
iseTi gansakuTrebuli personaluri niSani, romelic damnaSavis 
dasjadobas afuZnebs, maSin Tanamonawiles pasuxismgebloba 
Seumsubuqdeba ssk-is 49-e paragrafis safuZvelze. miuxedavad imisa, 
rom kanoni miuTiTebs personaluri niSnis aucileblobaze, 
sasamarTlo praqtika mainc ase akvalificirebs TanamonawileTa 
qmedebas. maSasadame, b.-s pasuxismgebloba daekisreba, rogorc 
damxmaris mier angarebiT mkvlelobis mcdelobis CadenisaTvis  
ssk-is 211-e, 22-e paragrafebisa da 27-e paragrafis 1-li da 28-e 
parafrafis 1-li abzacis safuZvelze.1119 amasTan, igi miuTiTebs 
pasuxismgeblobis damatebiT Semsubuqebaze, kerZod, ssk-is 27-e 
paragrafis me-2 abzacis safuZvelze. es ukanaskneli norma 
damxmarisaTvis awesebs pasuxismgeblobis Semsubuqebas ssk-is 49-e 
paragrafis farglebSi.1120 

sasamarTlo praqtikidan kidev erTi momenti imsaxurebs 
yuradRebas. im SemTxvevaSi, Tu Tanamonawilem mkvlelobis 
damamZimebeli garemoeba ganaxorciela, igi mxolod martivi 
mkvlelobis gamo daisjeba. rac Seexeba damamZimebel garemoebas, 
igi sasjelis daniSvnis dros mxedvelobaSi miiReba. magram, 

                                                 
1116 ix. Heinrich, AT (2012), gv. 647. 
1117 ix. Leipziger Kommentar (2007), gv. 1435. 
1118 germaniis sisxlis samarTalis dogmatika ssk-is 211-e paragrafiT 
gaTvaliswinebul damamZimebel garemoebebs hyofs jgufebad: pirvel jgufSi 
Seaqvs angareba, gansakuTrebuli sisastike da sxv. xolo meore jgufSi 
moiazrebs veragobas, umweo mdgomareobasa da sxva SemTxvevebs. dawvrilebiT ix. 
Fischer (2012), gv. 1389-1409.  
1119 federaluri saamarTlo miuTiTebs imaze, rom martivi mkvleloba da 
damamZimebel garemoebebSi Cadenili mkvleloba erTmaneTisagan damoukidebeli, 
danaSaulis avtonomiuri Semadgenlobebia da TiToeul maTgans, erTmaneTisgan 
gansxvavebuli umarTlobis Sinaarsi aqvs. ix. BGHSt 6, gv. 330. 
1120 ix. BGHSt 50, gv. 5. 
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piriqiT fasdeba Tanamonawilis qmedeba, Tu adgili aqvs e. w. 
qmedebis damamZimebeli garemoebebis meore jgufs. am SemTxvevaSi 
Tanamonawile daisjeba damamZimebel garemoebaSi Cadenili 
mkvlelobisaTvis.1121 

ganzrax mkvlelobis aseT kvalifikacias sisxlis 
samarTlis dogmatika ar iziarebs. igi xelmZRvanelobs ssk-is 28-e 
paragrafis me-2 abzacis safuZvelze, romlis Tanaxmad, Tu kanoni 
gansazRvravs gansakuTrebul personalur niSans, rogorc 
sasjelis damamZimebel, Semamsubuqebel an gamomricxvel 
garemoebas, maSin igi Seeracxeba mxolod im Tanamonawiles, 
romlis mxarezec aris igi. maSasadame, dasaxelebul magaliTSi 
angareba, rogorc personaluri niSani, b. mxareze ar aris da, 
Sesabamisad, mas es niSani ar unda Seeracxos. aqedan gamomdinare, 
b.-e daisjeba, rogorc damxmaris mier martivi mkvlelobis 
mcdelobis CadenisaTvis, ssk-is 212-e, 22-e paragrafebisa da 27-e 
paragrafis 1-li da 28-e parafrafis me-2 abzacis safuZvelze.1122 

Tanamonawileobis dros danaSaulis mcdelobisagan unda 
gaimijnos Tanamonawileobis mcdeloba, romelsac aregulirebs 
germaniis sisxlis samarTlis kodeqsis 30-e paragrafi.1123 
Tanamonawileobis mcdelobas maSin aqvs adgili, rodesac 
ZiriTadi qmedeba mcdelobis stadiasac ver aRwevs. aseT 
mcdelobas uSedego an warumatebel mcdelobasac uwodeben.1124 

Tanamonawileobis mcdeloba gamoixateba daxmarebisa da 
waqezebis mcdelobaSi. daxmarebis1125 mcdeloba arasdros ar 
isjeba, radgan ssk-is 30-e paragrafis 1-li abzaci daxmarebis 
SemTxvevebs ar iTvaliswinebs.1126 dausjeli rCeba aseve daxmareba 
danaSaulis SeTanxmebaSi da danaSaulSi daxmarebis mizniT, 
ubralo dapireba (bloße Zusage).1127  

obieqturi TvalsazrisiT, waqezebis mcdeloba gamoixateba 
gansazRvrul qmedebaSi, xolo subieqturi mxriv, mas moeTxoveba 
ormagi ganzraxva (doppelte Anstiftervorsatz), e. i. wamqezebels unda, rom 
waqezebuls danaSaulebrivi ganzraxva hqondes da unda 
danaSaulis bolomde miyvana. amasTan, am SemTxvevaSi eventualuri 
ganzraxva savsebiT sakmarisia.1128 

waqezebis mcdelobis (der Versuch der Anstiftung) dros 
sisxlissamarTlebrivi pasuxismgebloba ssk-is 30-e paragrafis 1-
li abzacis farglebSi qmedebas danaSaulebrivi xasiaTi eniWeba 

                                                 
1121 ix. BGHSt 50, gv. 6. 
1122 ix. Heinrich, AT (2012), gv. 645-646. 
1123 Wessels, Beulke, AT (2012), gv. 213. 
1124 ix. Leipziger Kommentar (2007), gv. 1435-1436. 
1125 germanuli sisxlis samarTlis mixedviT, daxmarebis daxmareba, daxmarebis 
waqezeba da waqezebaSi daxmareba warmoadgenen daxmarebas ZiriTad danaSaulSi. 
ix. Fischer (2012), gv. 239.  
1126 Heinrich, AT (2012), gv. 649. 
1127 Wessels, Beulke, AT (2012), gv. 215. 
1128 Fischer (2012), gv. 271. 
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ara obieqturi sinamdvilis mixedviT, aramed wamqezeblis 
warmodgenis Sesabamisad.1129 

error in persona-s SemTxvevaSi qmedeba Cveulebriv waqezebad 
fasdeba, xolo aberratio ictus-is dros - waqezebis mcdelobad. amis 
msgavsad Sefasdeba qmedeba, rodesac wamqezebeli aqezebs 
sulierad avadmyofs danaSaulis Casadenad, SecdomiT hgonia 
janmrTeli adamiani.1130 waqezebis mcdelobas (versuchte Anstiftung), 
agreTve maSin aqvs adgili, rodesac Tanamonawile SecdomiT 
fiqrobs, rom amsrulebeli ganzrax moqmedebs.1131  

germaniis sisxlis samarTlis kodeqsis 30-e paragrafis 1-li 
abzaci moicavs aseve e. w. jaWvuri waqezebis mcdelobas (versuchte 
,,Kettenanstiftung’’). es iseTi SemTxvevaa, rodesac erTi piri uSedegod 
sTxovs meores, rom am ukanasknelma mesame piri waaqezos 
mkvlelobis Casadenad.1132 

Tanamonawileobis mcdeloba, SesaZlebelia, realur 
konkurenciaSi iyos Tanamonawileobis dros mcdelobasTan. 
magaliTad, sasamarTlo praqtikaSi miuTiTeben imaze, rom 
mkvlelobis waqezebis (warumatebel) mcdelobasTan SedarebiT, 
mogvianebiT aRmocenebuli, axal gadawyvetilebaze dafuZnebuli 
mkvlelobis mcdelobis waqezeba warmoadgens samarTlebrivad 
damoukidebel qmedebas da igi aseve, procesualuri 
TvalsazrisiTac, sxva danaSauls miekuTvneba.1133  

,,Tanamonawileobis mcdelobasTan’’ dakavSirebiT germanul 
sisxlis samarTlis literaturaSi miuTiTeben imis Sesaxeb, rom, 
ssk-is 30-e paragrafi ar Seicavs mcdelobis dasjadobis raime 
gansakuTrebul formas, radgan mcdeloba moiTxovs qmedebis 
Semadgenlobis ganxorcielebis uSualo dawyebas, rasac 
dasaxelebul paragrafSi ara aqvs adgili. maSasadame, waqezebis 
mcdeloba warmoadgens ara mcdelobas, aramed momzadebas. garda 
amisa, germaniis ssk-is 30-e paragrafidan gamomdinare, qmedebebi, 
rogoric aris danaSaulSi SeTanxmeba, mzadyofna danaSaulis 
Casadenad, saerTod ar warmoadgens Tanamonawileobis mcdelobis 
SemTxvevebs. amasTan, es paragrafi ar uTiTebs sasjelis 
damoukidebel zomaze, aramed sasjelis muqara konkretuli 
danaSaulis Semadgenlobazea gadatanili.1134  

 

§3. Sejameba 

 
Tanamonawileobis dros mcdelobis sakiTxi ganxilulia 

ori mimarTulebiT, kerZod, Tanamonawileobis dros mcdelobisa 
da Tanamonawileobis mcdelobis mimarTulebiT. 

                                                 
1129 ix. Wessels, Beulke, AT (2012), gv. 213. 
1130 ix. Leipziger Kommentar (2007), gv. 1436. 
1131 Fischer (2012), gv. 239. 
1132 ix. Wessels, Beulke, AT (2012), gv. 213-214. 
1133 ix. BGHSt NStZ (1999), gv. 25. 
1134 Roxin, AT (2003), gv. 286. TanamonawileTa mcdelobis Sesaxeb ixileT momzadebis 
karSi. 
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Tanamonawileobis dros mcdeloba dakavSirebulia farTo 
da viwro gagebiT TanamonawileobasTan, romelic gulisxmobs 
qmedebis ganxorcielebas SualobiTi amsruleblis, 
Tanaamsruleblis, organizatoris, wamqezeblis da damxmaris 
meSveobiT. mcdelobis ganxilva Tanamonawileobis am formiT 
sxvadasxva TaviseburebebiT xasiaTdeba. magaliTad, SualobiTi 
amsruleblobisa da Tanaamsruleblobis dros metad 
mniSvnelovania imis garkveva, Tu rodis iwyeba danaSaulis 
mcdeloba. rogorc kvlevam aCvena, am sakiTxis gadawyvetaSi did 
rols TamaSobs kanonmdebloba, Tumca mxolod kanonmdeblobis 
daxmarebiT SeuZlebelia am sakiTxis mogvareba. amitom, sisxlis 
samarTlis dogmatika dasaxelebuli problemis gadaWris mizniT, 
iSveliebs sxvadasxva Teorias. erT-erTi aseTi Teoria, romelic 
cdilobs mcdelobis aTvlis wertili zustad gansazRvros, 
gaxlavT ,,formalur-obieqturi Teoria”. msjelobis dros ukve 
aRiniSna, rom dasaxelebuli Teoria metad aviwrovebs 
TanaamsrulebelTa moqmedebis areals, radgan mas 
TanaamsrulebelTa qmedeba dahyavs sisxlis samarTlis kerZo 
nawilSi mocemuli danaSaulis Semadgenlobis Sesabamis qmedebaze, 
amitom es Teoria gabatonebul Teoriad ar miiCneva. magaliTad, 
imisaTvis, rom qurdobaSi monawileni Tanaamsruleblebad 
CaiTvalon, aucilebelia, yvela maTgani uSualod monawileobdes 
sxvisi nivTebis dauflebis procesSi, xolo yvela sxva qmedeba 
,,formalur-obieqturi” Teoriis mixedviT, qurdobaSi daxmarebad 
ganixileba. 

Tanamedrove sisxlis samarTalSi gabatonebul Teoriad, 
SeiZleba, ,,qmedebaze funqcionaluri batonobis Teoria” 
CaiTvalos. aRniSnuli moZRvreba srulad Seesabameba 
erTpirovnuli amsruleblis mier danSaulis mcdelobis 
gansazRvrisaTvis SemuSavebul moZRvrebas, romelic ganxiluli 
iyo mcdelobis Sesaxeb ganviTarebuli Teoriebis TavSi. saqme 
imaSia, rom Tanaamsrulebeli, romelic dazaralebulis dacul 
sferoSi SeaRwevs, magaliTad, qurdobis dros, magram uSualod ar 
iRebs monawileobas nivTebis dauflebis procesSi (darajad 
dgoma), qmedebis Semadgenlobis ganxorcieleba ukve dawyebuli 
aqvs, rac savsebiT sakmarisia qmedebaSi Tanaamsruleblobis 
dasasabuTeblad. 

qarTul sisxlis samarTalSi ,,qmedebaze batonobis Teoria” 
aseve gamoiyeneba SualobiT amsruleblobaSi mcdelobis sakiTxis 
gadasawyvetad. rogorc zemoT ganviTarebulma msjelobam aCvena, 
vidre SualobiTi amsrulebeli movlenebis baton-patronia da misi 
gankargulebis qveS imyofeba, danaSaulis mcdelobaze saubari jer 
kidev naadrevia. 

rac Seexeba germanul sisxlis samarTals, SualobiTi 
amsruleblobis dros upiratesoba eniWeba e. w. zemoqmedebis 
modificirebul Teorias, romelic Sinaarsobrivad ,,qmedebaze 
batonobis Teoriis” identuria, xolo Tanaamsruleblobis dros 
gabatonebul moZRvrebad iTvleba ,,sakiTxis erToblivi 
gadawyvetis Teoria”. es ukanaskneli gaumarTleblad afarToebs 
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Tanaamsruleblobis farglebs da amitom mxardaWeras ar 
imsaxurebs. samagierod, germanul dogmatikaSi yuradRebis Rirsia 
,,sakiTxis gancalkebuli gadawyvetis Teoria”, romelic 
momdinareobs ,,qmedebaze batonobis Teoriidan”. 

Tanamonawileobis mcdelobis mimarTulebiT sakiTxis 
ganxilva Zalzed saintereso daskvnebis gakeTebis saSualebas 
iZleva. vinaidan germaniis sisxlis samarTlis kanonmdebloba 
generaluri momzadebis dasjadobas ar aRaiarebs, amitom uSedego 
waqezebis SemTxvevis mosawesrigeblad germanelma kanonmdebelma 
sisxlis samarTlis kodeqsSi SemoiRo 30-e paragrafi, xolo 
uSedego daxmareba vinaidan ar aris gaTvaliswinebuli ssk-is 30-e 
paragrafSi, Sesabamisad, ar isjeba. dasaxelebuli norma, aseve, 
uzrunvelyofs danaSaulSi SeTanxmebis dros pasuxismgeblobis 
sakiTxis gansazRvras. 

rogorc aRiniSna, germaniis ssk-is  30-e paragrafi 
gakritikebulia, jer erTi, imitom, rom dasaxelebuli paragrafis 
saTauri srulad ver moicavs mis Sinaarss, meore, ssk-is 30-e 
paragrafi ar warmoadgens mcdelobis gansakuTrebul formas, 
radgan qmedebis ganxorcielebis dawyebas, rac mcdelobisaTvis 
aucilebeli winapirobaa, jer kidev ara aqvs adgili. 

rac Seexeba qarTul sisxlis samarTals, Tu igi uars 
ityvis generaluri momzadebis dasjadobaze, maSin man 
disertaciaSi ganviTarebuli koncefciis Sesabamisad, momzadebis 
specialuri da konkretuli SemTxvevebis dasjadobisaTvis 
(uSedego waqezebis, organizebisa da daxmarebis), aucilebelia, 
ganaxorcielos sakanonmdeblo cvlileba, kerZod, ssk-is 25-e 
muxlis me-7 nawilSi da amasTan, SemoiRos axali norma 251 muxlis 
saxiT, romlis Taobaze zemoT ukve iyo saubari. 
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kari V. danaSaulze nebayoflobiT xelis aRebis 
Taviseburebani qarTuli da  germanuli sisxlis 

samarTlis mixedviT 

Tavi I. nebayoflobiT xelis aRebis cneba da misi 
legalur-dogmaturi safuZvlebi 

§1. danaSaulze nebayoflobiT xelis aRebis cneba da misi 
adgili danaSaulis sistemaSi 

 
qarTuli sisxlis samarTlis kanonmdeblobis 

interpretaciis safuZvelze, danaSaulze nebayoflobiT xelis 
aReba SesaZlebelia mxolod daumTavrebeli danaSaulis, kerZod, 
danaSaulis momzadebis da daumTavrebeli da damTavrebuli 
mcdelobis stadiaze.1135 amdenad, nebayoflobiT xelis aRebis 
normebis gamoyeneba da piris gaTavisufleba sisxlis samarTlis 
pasuxismgeblobisgan SesaZlebelia mxolod maSin, rodesac 
danaSauli ar damTavrebula arc materialurad da arc 
formalurad.1136 

danaSaulze nebayoflobiT xelis aRebis institutis 
ganxilva1137 daumTavrebel danaSaulTan dakavSirebiT gamowveulia 
misi logikuri kavSiriT danaSaulis stadiebTan, kerZod, 
danaSaulis momzadebasa da danaSaulis mcdelobasTan. es imas 
niSnavs, rom nebayoflobiT xelis aRebis instituti SeuZlebelia 
momzadebisa da mcdelobis gareSe arsebobdes. amitom 
mizanSewonilia, sistemuri TvalsazrisiT, nebayoflobiT xelis 
aRebis institutis ganxilva daumTavrebel danaSaulSi.  

nebayoflobiT xelis aRebis gamo, sasjelisagan 
gaTavisuflebis safuZveli damnaSavis naklebi saSiSroebaa, 
romelic gamoixateba imaSi, rom damnaSave danaSauls 
nebayoflobiT ar amTavrebs, ris gamoc daculi samarTlebrivi 
sikeTe ar ziandeba da, Sesabamisad, prevenciis saWiroeba aRar 
arsebobs. amasTan, damnaSavisaTvis, misi sasjelisagan 
gaTavisuflebis SesaZleblobiT (pirobiT), dazaralebulis 
interesebis gaTvaliswinebiT, ,,oqros xidi’’ unda gaidos da 
sabolood, damnaSavis qceviT darRveuli normisadmi ndoba kvlav 
unda aRdges.1138 

maSasadame, saxelmwifo mowodebulia damnaSaveze 
motivaciuri zegavleniT Tavidan aicilos samarTlebriv sikeTeTa 
xelyofa. swored amitom, saxelmwifo miznad isaxavs, damnaSaves ar 

                                                 
1135 ix. turava (2013), gv. 316. 
1136 ix. Leipziger Kommentar (2007), gv. 1659.  
1137 danaSaulze nebayoflobiTi xelis aRebis Sesaxeb ix. xaranauli, sisxlis 
samarTlis samecniero krebuli I, red., m. turava (2013), gv. 355. 
1138 ix. Heger, StV (2010), gv. 320. 
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mouWras ukan dasabrunebeli gza, aramed, piriqiT, cdilobs augos 
mas e. w. oqros xidi, romliTac mas Tavidan aacilebs sisxlis 
samarTlis represias.1139 

am miznis misaRwevad, saxelmwifo iyenebs darwmunebis 
meTods, romelic aSkarad Cans sisxlis samarTlis kodeqsis im 
normebSi, romlebic nebayoflobiT xelis aRebis sakiTxebs 
gansazRvravs. zogierT sisxlis samarTlis mecniers miaCnia, rom 
aRniSnuli normebi wamaxalisebel normebs warmoadgens, rac imas 
gulisxmobs, rom nebismieri danaSaulis Camden pirs, romelic 
Tavidan aicilebs danaSaulebriv Sedegs, saxelmwifo sTavazobs 
dausjelobis garantias.1140 nebayoflobiT xelis aRebis normas 
zogierTi mecnieri mastimulirebel normad moixseniebs.1141 Tumca, 
SeiZleba iTqvas, rom dasaxelebuli terminebi Sinaarsobrivad 
erTi da igive azrs gamoxatavs.  

nebayoflobiT xelis aRebis instituts sisxlis 
samarTalSi ganviTarebis xangrZlivi istoria gaaCnia. am xnis 
manZilze nebayoflobiT xelis aRebis Sesaxeb sisxlis samarTlis 
mecnierebaSi Camoyalibda sxvadasxva Sexeduleba (Teoria), 
romlebic droTa ganmavlobaSi enacvleboda erTmaneTs da 
gabatonebul pozicias ikavebda.  

sisxlis samarTlis dogmatikaSi, nebayoflobiT xelis 
aRebis institutis dasabuTebis TvalsazrisiT, yvelaze ufro 
misaReb Teoriad ,,kriminal-politikuri Teoria”, kerZod, ,,oqros 
xidis Teoria’’ iTvleba,1142 Tumca Tanamedrove sisxlis samarTlis 
dogmatikaSi mas sxva Teoriebic uweven konkurencias. am mxriv, 
gansakuTrebiT gamoirCeva ,,sasjelis miznis modificirebis 
Teoria’’.1143 nebayoflobiT xelis aRebaze ganviTarebuli 
Sexedulebebi dawvrilebiT qvemoT iqneba ganxiluli. 

garda amisa, Zalzed mniSvnelovania sakiTxi imis Sesaxeb, 
Tu ra adgili ukavia nebayoflobiT xelis aRebis instituts 
danaSaulis sistemaSi. am sakiTxTan dakavSirebiT, qarTul da 
germanul sisxlis samarTlis dogmatikaSi gamoTqmulia sxvadasxva 
mosazreba, romelTa ganxilva yuradRebas imsaxurebs. aseve, friad 
sagulisxmoa is Taviseburebebi, romlebsac nebayoflobiT xelis 
aRebis instituti sisxlis samarTlis sxva institutebTan 
urTierTobaSi avlens. yovelive es ki qmnis imis aucileblobas, 
rom aRniSnuli institutis Taviseburebani sisxlis samarTlis 
sxvadasxva institutebSi iqnes ganxiluli, magaliTad, 
Tanamonawileobis dros, erTian danaSaulebSi da a. S. 

garda amisa, nebayoflobiT xelis aRebis institutis 
arseboba, misi bunebidan da dasjadobis mizanSewonilobis 
Tvalsazrisidan gamomdinare, SesaZlebelia, zogierTi saxis 
iuridiulad damTavrebul, magram faqtobrivad jer dausrulebel 
danaSaulebSi dasabuTdes. yovelive es ki miuTiTebs sisxlis 

                                                 
1139 ix. wereTeli (1961), gv. 222. 
1140 ix.: turava (2013), gv. 322; dvaliZe, zogadi nawili (2007), gv. 175. 
1141 am sakiTxze dawvrilebiT ix. sulaqveliZe (1992), gv. 38. 
1142 ix. turava (2013), gv. 322. 
1143 ix. Roxin AT (2003), gv. 479. 
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samarTalSi aRniSnuli institutis axleburad gaazrebaze, rac, 
Tavis mxriv, moiTxovs nebayoflobiT xelis aRebis institutis 
Sesaxeb damatebiT sakanonmdeblo rgulaciebs.  

nebayoflobiT xelis aRebis adgilis gansazRvris sakiTxi 
mWidrod aris dakavSirebuli sisxlis samarTlis 
pasuxismgeblobisagan gaTavisuflebis safuZvelTan. amis 
Sesabamisad, aq warmodgenili ZiriTadi poziciebi iwvevs davas.1144 

gansakuTrebiT es exeba ,,samarTlis Teoriebs”, romlebic 
nebayoflobiT xelis aRebis dros gamoricxavs umarTlobis 
elements. ,,samarTlis TeoriasTan” axlos dgas Sexeduleba, 
romlis mixedviT, nebayoflobiT xelis aReba mcdelobis 
SemadgenlobaSi ganixileba, rogorc qmedebis Semadgenlobis 
negatiuri niSani.1145 

Tumca, rogorc ukve zemoT aRiniSna, am Sexedulebis 
sawinaaRmdegod moqmedebs ori argumenti, pirveli miuTiTebs imaze, 
rom Tanamonawile, romelic Sedegis Tavidan asacileblad 
arafers ar moimoqmedebs, usamarTlod isargeblebs nebayoflobiT 
xelis aRebis uflebiT, maSin, rodesac cnobilia, rom am uflebiT 
mxolod Tavad xelis amRebi sargeblobs. meore argumenti ki 
miuTiTebs imaze, rom Tu uaryofili iqneba marTlwinaaRmdegobis 
niSnis arseboba, maSin gamova, rom dazaralebuls aucilebeli 
mogeriebis ufleba aRar eqneba.1146 

zogierTi germaneli mecnieri gamodis mcdelobisa da 
nebayoflobiT xelis aRebis erTianobis principidan da 
nebayoflobiT xelis aRebas ganixilavs, rogorc qmedebis 
Semadgenlobis gamomricxvel personalur safuZvels. sisxlis 
samarTlis zogierTi mecnieri ki nebayoflobiT xelis aRebis 
adgilis sakiTxs bralis sibrtyeze ganixilavs. Tu nebayoflobiT 
xelis aRebiT braleuloba aRmoifxvreba, maSin igi bralis 
gamomricxvel garemoebad Sefasdeba (Schuldaufhebungsgrund), magram 
Tu nebayoflobiT xelis aReba dasjadobaze iqoniebs gavlenas   
(e. i. rodesac qmedeba ar aris dasjis Rirsi), maSin igi Sefasdeba, 
rogorc bralis gamomricxveli sapatiebeli garemoeba 
(Schuldausschließungsgrund, Entschuldigungsgrund). am sakiTxis 
dasasabuTeblad mecnierebi miuTiTeben imaze, rom mcdelobis 
dros damnaSavis brali ise izRudeba, rom 
,,sisxlissamarTlebrivad relevanturi brali” ar  aris saxeze.1147 

dReisaTvis gabatonebulia Sexeduleba, romlis mixedviTac, 
nebayoflobiT xelis aReba warmoadgens sasjelisagan 
gaTavisuflebis personalur safuZvels,1148 radgan mcdelobiT 
dafuZnebuli dasjadoba nebayoflobiT xelis aRebis meSveobiT 
uqmdeba1149 da pasuxismgeblobisagan is Tavisufldeba, vinc 

                                                 
1144 ix. Jäger (1996), gv. 9.  
1145 ix. Boß, (2002), gv. 36. 
1146 ix. Boß, (2002), gv. 36-37. 
1147 ix. Leipziger Kommentar (2007), gv. 1675. 
1148 Roxin, AT (2003), gv. 488; ix.: Kindhäuser (2010); veselsi, boilke (2010), gv. 365; turava 
(2013), gv. 322; gamyreliZe (2008), gv. 173; gamyreliZe (1974), gv. 154. 
1149 ix. Leipziger Kommentar (2007), gv. 1676. 



 321 

uSualod aiRebs xels danaSaulis damTavrebaze da ara sxva am 
danaSaulSi monawile pirebi, visac xelis aReba ar hqondaT 
gadawyvetili.1150 am sakiTxs germaniis ssk-is 28-e paragrafis me-2 
abzaci aregulirebs, sadac miTiTebulia gansakuTrebuli 
personaluri niSnebis Seracxvisa da, Sesabamisad, sasjelis 
simZimis gansazRvris Sesaxeb. 

 

§2. nebayoflobiT xelis aRebis irgvliv aRmocenebuli 
Sexedulebebi (Teoriebi) 

 
nebayoflobiT xelis aRebis Sesaxeb didi xania 

mimdinareobs mwvave diskusia. sisxlis samarTlis dogmatikaSi 
aRiarebulia, rom am Temis irgvliv aRmocenebuli sakiTxebis ukeT 
gasagebad, rodesac semantikuri, istoriuli da sistemuri 
ganmartebebis gamoyeneba sakmarisi ar aris, maSin aucilebelia 
nebayoflobiT xelis aRebis ratio-s axsna, anu mis Sesaxeb 
arsobrivi msjeloba, sadac teleologiuri interpretacia 
ganmartebis gadamwyveti meTodia. nebayoflobiT xelis aRebis 
arsis gansazRvris dros sisxlis samarTlis mecnierebi 
tradiciulad sam Sexedulebaze amaxvileben yuradRebas. esenia: 
,,oqros xidis’’, igive ,,kriminal-politikuri Teoria’’, ,,Sewyalebis’’, 
igive ,,waxalisebis Teoria’’ da ,,sasjelis miznis Teoria’’ 
specialuri da generaluri prevenciis gaTvaliswinebiT.1151  

,,kriminal-politikuri’’, igive ,,oqros xidis’’ Teoria 
momdinareobs foierbaxidan.1152 man ganaviTara pozicia, romlis 
mixedviTac, danaSaulze nebayoflobiT xelis aRebisaTvis 
privilegiis miniWebis gareSe, safrTxe ar gaivlis. am Teoriis 
mixedviT, saxelmwifom damnaSaves xelis aRebis SemTxvevaSi 
sasjelis gamouyeneblobiT garkveuli stimuli unda misces, raTa 
man Sedegi aicilos Tavidan. damnaSavem, xelis aRebis motivebis 
miuxedavad, ,,oqros xidis’’ meSveobiT unda SeZlos ukan 
dabruneba.1153 aqedan gamomdinare, mecnierebi Tvlian, rom 
nebayoflobiT xelis aRebis normis Semotana sisxlis samarTlis 
kodeqsSi ganpirobebulia kriminal-politikuri mosazrebebiT da, 
Sesabamisad, am normis safuZvelze damnaSavis gaTavisufleba 
sisxlissamarTlebrivi pasuxismgeblobisgan, savaldebuloa.1154 maT 
miaCniaT, rom kriminalur-politikuri mosazrebebis safuZvelze 
aRmocenebuli koncefcia yvelaze ufro srulyofilad xsnis 
nebayoflobiT xelis aRebis mniSvnelobas,1155 gansxvavebiT sxva 
Sexedulebisagan, romlis Tanaxmad, danaSaulze nebayoflobiT 
xelis aReba saxelmwifos arTmevs dasjis uflebas.1156  

                                                 
1150 ix. Linke (2010), gv. 57. 
1151 ix. Weinhold (1990), gv. 15-16. 
1152 ix. turava (2013), gv. 322. 
1153 ix. Boß (2002), gv. 16. 
1154 ix. sulaqveliZe (1992), gv. 45-46. 
1155 ix.: sulaqveliZe (1992), gv. 112; gamyreliZe (1974), gv. 154. 
1156 ix. wereTeli (1961), gv. 221. 
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,,kriminal-politikuri Teoriis’’ winaaRmdeg mravali 
argumenti gaCnda sisxlis samarTlis dogmatikaSi da sasamarTlo 
praqtikaSi. sawinaaRmdego poziciis mixedviT, rodesac damnaSaves 
aqvs codna saxelmwifos mxridan aseTi daTmobis Sesaxeb, iq ukve 
saeWvoa, rom damnaSavem gadawyvitos kanonierad moqmedeba. vinaidan 
sasjelis muqara aq danaSaulis uSualo dawyebisas uaryofilia, 
amitom Znelia imis prognozireba, rom damnaSave nebayoflobiT 
xelis aRebis mxedvelobaSi miRebiT ixelmZRvanelebs sasjelisagan 
gaTavisuflebis momentiT. ,,kriminalur-politikuri Teoriis’’ 
mizani mxolod danaSaulis Tavidan acilebaa da igi 
nebayoflobiT xelis aRebaSi nebayoflobiTobis aucileblobas 
ver xsnis, amitom zogierTi avtori foierbaxis moZRvrebas 
iuridiul Secdomad miiCnevs.1157 

garda amisa, aRniSnuli Teoriis mowinaaRmdegeebi imasac 
amtkiceben, rom ,,kriminal-politikurma Teoriam’’ uvargisi 
mcdelobis dasjadobis dasabuTeba ver SeZlo.1158 

,,Sewyalebis’’ igive ,,waxalisebis’’ anda igive ,,damsaxurebis 
Teoriis’’ mixedviT, damnaSve, danaSaulze nebayoflobiT xelis 
aRebis gamo, unda waxalisdes, radgan igi danaSaulze xelis 
aRebiT kvlav eqceva kanonierebis farglebSi. aRniSnuli Teoria 
dazaralebulis dacvis xazs ki ar mihyveba, aramed Tavad 
damnaSavis pirovneba dgas Sefasebis centrSi.1159 

,,Sewyalebis Teorias” SemdgomSi safuZveli gamoecala,1160 
radgan mis mixedviT, damnaSavis waxaliseba kriminal-politikuri 
legitimaciis gareSe, sasjelisagan gaTavisuflebis safuZvels 
sabolood Riad tovebs.1161 maSasadame, es pozicia mxolod kanons 
aRwers da arafers ambobs imis Sesaxeb, Tu ratom rCeba dausjeli 
nebayoflobiT xelis aReba.1162 

aRniSnuli Teoria dReisaTvis germanul sisxlis 
samarTlis dogmatikaSi aRar gamoiyeneba, radgan, igi efuZneba 
mcdelobis wminda ,,subieqtur Teorias’’, romelic germaniis ssk-is 
22-e paragrafiT gaTvaliswinebuli mcdelobis cnebasTan ar modis 
TanxvedraSi.1163 

,,sasjlelis miznis Teoriis’’1164 mixedviT, nebayoflobiT 
xelis aReba sasjelis mizans unda emTxveodes. es Teoria gamodis 
iqedan, rom danaSaulis nebayoflobiT Sewyvetisas damnaSave 
legalur poziciaze brundeba da misi danaSaulebrivi neba iseTi 
Zlieri aRar aris, rogorc es danaSaulis ganxorcielebisas 
iqneboda. amitom, dasjadoba Tavis mniSvnelobas kargavs rogorc 
damnaSavis mxridan momavalSi danaSaulis kvlav Cadenis Tavidan 
acilebis TvalsazrisiT (specialuri prevencia), aseve sxvebis 

                                                 
1157 ix. Boß (2002), gv. 16-18. 
1158 ix. Linke (2010), gv. 50. 
1159 ix. Heinrich, AT (2012), gv. 342. 
1160 ix. Weinhold (1990), gv. 16. 
1161 ix. Jäger (1996), gv. 7. 
1162 ix. Roxin, AT II (2003), gv. 485. 
1163 ix. Linke (2010), gv. 51. 
1164 Sead. Herzbeg, NStZ (1990), gv. 172-173. 
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daSinebisa da darRveuli marTlwesrigis aRdgenis 
TvalsazrisiTac (generaluri prevencia). sisxlis samarTlis 
literaturaSi ,,sasjelis miznis Teorias’’ mravali mxardamWeri 
gamouCnda, romlebic specialur (magaliTad, valteri) da 
generalur prevencias (roqsini da botke) Soris varireben.1165 

am ukanaskneli poziciis mimdevrebi ayalibeben ,,sasjelis 
miznis modificirebul Teorias’’, romelsac Tanamedrove sisxlis 
samarTlis dogmatikaSi gadamwyvet mniSvnelobas aniWeben. 
dasaxelebuli Teoria amodis iqedan, rom generaluri prevencia 
dasjadobis aucileblobas ver xedavs imis gamo, rom 
nebayoflobiT xelis aRebiT qreba mcdelobisas warmoSobili 
safrTxe. amasTan erTad, qarwyldeba STabeWdileba, rogorc 
sazogadoebaSi wesrigis darRveviT gamowveuli socialur-
fsiqologiuri gancda, romelic SeiZleba arasaSiS mcdelobasac 
axasiaTebdes. Tuki damnaSaves damTavrebuli mcdelobis stadiaze 
Sedegis acileba ar gamouva, maSin generaluri prevenciidan 
gamomdinare, misi dasja aucilebelia. magaliTad, damnaSave 
nebayoflobiT ver aiRebs xels yaCaRobaze, rodesac igi 
dazaralebulis mier aucilebeli mogeriebis mdgomareobaSi 
miyenebuli dartymis Sedegad uguno mdgomareobaSi aRmoCndeba. 
mxolod keTili neba ar aris sakmarisi sasjelis 
gamouyeneblobisaTvis. amitom dasjadobis aucilebloba, 
SesaZlebelia mxolod generaluri prevenciis safuZvelze 
aRmocendes da, piriqiT, SesaZlebelia, damnaSave misma uSedego 
cdam dausjelobamde miiyvanos, magram amas adgili aqvs maSin, 
rodesac danaSauli damnaSavis monawileobis gareSe ar 
mTavrdeba.1166 nebayoflobiT xelis aRebis dros specialuri 
prevenciis gamoyenebis aucilebloba aRar arsebobs imitom, rom 
damnaSavis danaSaulebrivi neba mkveTrad Zlieri aRar aris da, 
Sesabamisad, misi dasjadobac gaumarTlebeli iqneba. warmodgenili 
Teoriebis saboloo Sefasebisas, aRsaniSnavia is faqti, rom isini 
erTmaneTisagan arsebiTad ar gansxvavdebian, aramed is fenomeni, 
rasac nebayoflobiT xelis aReba hqvia, ubralod sxvadasxva 
mxridan aris gaSuqebuli.1167 

dasaxelebuli sami poziciis garda, arsebobs sxva 
Sexedulebebi, magaliTad, ,,samarTlis Teoriis”, ,,erTianobis 
Teoriis”, ,,hercbergis braleulobis Teoriis” da ,,dazaralebulis 
dacvis Teoriis” saxiT, Tumca maT sisxlis samarTalSi SedarebiT 
naklebi yuradReba eTmoba.  

me-19 saukunis bolos da me-20 saukunis dasawyisSi 
germanul sisxlis samarTalSi gabatonebuli iyo ,,samarTlis 
Teoriebi”, romlebic nebayoflobiT xelis aRebis instituts 
gansxvavebulad asabuTeben. isini gamodian iqedan, rom 
nebayoflobiT xelis aReba obieqturad gamoxatul 
kanonsawinaaRmdego saqmianobasa da danaSaulis damTavrebaze 

                                                 
1165 ix. Boß (2002), gv. 24-25. 
1166 ix.: Roxin, AT II (2003), gv. 479; Roxin, NStZ (2009), gv. 319. 
1167 ix. Heinrich, AT (2012), gv. 342. 



 324 

mimarTul borot nebas anulirebas ukeTebs. Tumca es maSin xdeba, 
rodesac mcdeloba da nebayoflobiT xelis aReba, rogorc erTi 
mTliani qmedeba, ise iqneba aRqmuli. am Teoriebidan iseTi daskvna 
gamomdinareobs, rom amsruleblis mier nebayoflobiT xelis 
aRebisas marTlsawinaaRmdego ZiriTadi qmedebis ararsebobis gamo, 
wamqezebeli da damxmare ar unda daisajon. swored aseTi Sedegi 
gaxda ,,samarTlis Teoriebis” dakninebis mizezi. dReisaTvis 
,,samarTlis Teoriebi” moZvelebul xasiaTs atarebs.1168 am Teoriebs 
sisxlis samarTlis literaturaSi ,,anulaciis Teoriis’’ 
saxeliTac moixsenieben.1169 

maSasadame, ,,samarTlis Teoriebis” kritikisas uTiTeben, 
rom danaSaulze xelis aRebis dros mcdelobis anulireba ki ar 
xdeba, aramed mcdelobis meSveobiT Seqmnili safrTxis Tavidan 
acilebas aqvs adgili.1170 

miuxedavad winaaRmdegobisa, ,,samarTlis Teoriebi” 
gviandel sisxlis samarTlis literaturaSi kvlav gamoCnda, 
sadac nebayoflobiT xelis aReba gagebulia, rogorc danaSaulis 
Semadgenlobis negatiuri niSani.1171 

,,erTianobis Teoria” miiswrafvoda danaSaulis mcdelobisa 
da nebayoflobiT xelis aRebis erTgvarovani Sefasebisaken. mis 
mixedviT, mcdelobis srulyofili SefasebisaTvis mxedvelobaSi 
unda iqnes miRebuli nebayoflobiT xelis aReba, rogorc ,,actus 
contrarius’’ (urTierTsawinaaRmdego miznis Semcveli aqtebi), ise rom 
mcdeloba da nebayoflobiT xelis aReba normatiulad 
erTgvarovnad iyos warmodgenili. am Teoriis upiratesoba, 
,,samarTlis TeoriebTan” SedarebiT, imaSi mdgomareobs, rom aq, 
problemis gadaWra danaSaulis dasjadobis gaTvaliswinebiT 
xdeba, anu qmedeba fasdeba, rogorc yvelasaTvis erTi 
Rirebulebis matarebeli. Tumca am Teoriasac gaaCnia garkveuli 
xarvezebi, kerZod, igi nebayoflobiT xelis aRebas mxolod 
dasjadobis wesebze dayrdnobiT warmoadgens da sasjelisagan 
gaTavisuflebas aranair axsnas ar aZlevs.1172 

 

§3. nebayoflobiT xelis aRebis winapirobebi 

 
saqarTvelos moqmedi sisxlis samarTlis kodeqsis 21-e 

muxli aregulirebs danaSaulis damTavrebaze nebayoflobiT 
xelis aRebis sakiTxebs. aRniSnuli normis Tanaxmad, pirs ar 
daekisreba sisxlissamarTlebrivi pasuxismgebloba, Tu man 
danaSaulis damTavrebaze nebayoflobiT da sabolood aiRo xeli. 

rac Seexeba germanul sisxlis samarTals, aq 
nebayoflobiT xelis aRebis sakiTxi mowesrigebulia ssk-is 24-e 

                                                 
1168 ix. Leipziger Kommentar (2007), gv. 1660. 
1169 ix. sulaqveliZe (1992), gv. 107. 
1170 ix. Jäger (1996), gv. 63. 
1171 ix. Hippel (1966), gv. 66. 
1172 ix. Jäger (1996), gv. 4-5. 
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paragrafSi. dasaxelebuli normis mixedviT, sisxlissamarTlebrivi 
pasuxismgebloba ar daekisreba imas, vinc nebayoflobiT uars 
ityvis danaSaulis Semdgom ganxorcielebaze, an xels SeuSlis 
danaSaulis bolomde miyvanas. damnaSave ar daisjeba aseve maSin, 
rodesac danaSauli damnaSavis monawileobis gareSe ar 
damTavrdeba, magram amisaTvis mas nebayoflobiT da seriozulad 
unda undodes danaSaulis damTavrebis Tavidan acileba (ssk-is  
24-e paragrafis 1-li abzaci). aseve, dausjelni rCebian 
Tanamonawileni maSinac, rodesac isini nebayoflobiT Tavidan 
aicileben danaSaulis damTavrebas, Tumca dausjelobisaTvis 
sakmarisia damnaSavis nebayoflobiTi da seriozuli cda, raTa 
danaSaulis damTavreba acilebuli iqnes Tavidan, rodesac 
danaSauli damnaSavis monawileobis gareSe ar dasruldeba anda 
misi qmedebisagan damoukideblad ganxorcieldeba (ssk-is 24-e 
paragrafis me-2 abzaci). maSasadame, germaniis ssk-is 24-e 
paragrafis 1-li abzaci aregulirebs erTpirovnuli amsruleblis 
mier nebayoflobiT xelis aRebis sakiTxebs, xolo me-2 nawili 
exeba nebayoflobiT xelis aRebis problemas Tanamonawileobis 
dros. germaniis ssk-is 24-e paragrafSi axali enobrivi formebis 
gamoyenebis miuxedavad, misi 1-li nawili Sinaarsobrivad 
SesabamisobaSi modis germaniis adre moqmedi sisxlis samarTlis 
kodeqsis 46-e paragrafTan, romelic aseve, nebayoflobiT xelis 
aRebis sakiTxebs exeboda.1173 

aseve, aRsaniSnavia, rom germaniis sisxlis samarTlis 
kodeqsis 24-e paragrafis 1-li abzacis 1-li winadadeba Seexeba 
daumTavrebeli da damTavrebuli mcdelobis erTmaneTisagan 
gamijvnis sakiTxs gansxvavebuli moTxovnebiT. es gansxvavebebi 
gamomdinareobs im diferenciaciidan, romelic gamoxatulia Semdeg 
terminebSi ,,qmedebaze uaris Tqma’’ da ,,danaSaulis 
damTavrebisaTvis xelis SeSla’’. ,,qmedebaze uaris Tqma’’ 
SesaZlebelia iq, sadac Sedegis gamosawvevad jer kidev yvelaferi 
ar aris gakeTebuli (daumTavrebeli mcdeloba). maSin, rodesac 
yvelaferia gakeTebuli Sedegis gamosawvevad da mxolod Sedegi 
ar dgeba (damTavrebuli mcdeloba).1174  

nebayoflobiT xelis aRebis normebis gamoyeneba da piris 
gaTavisufleba sisxlissamarTlebrivi pasuxismgeblobisgan, 
SesaZlebelia mxolod maSin, Tu daculia nebayoflobiT xelis 
aRebisaTvis wayenebuli winapirobebi: 

a) danaSaulze xelis aReba aucileblad damnaSavis nebiT 
unda xorcieldebodes, e. i. nebayoflobiTi unda iyos; 

b) danaSaulze xelis aReba saboloo xasiaTs unda 
atarebdes; 

g) danaSauli bolomde ar unda iyos miyvanili, e. i. Sedegi 
ar unda ganxorcieldes an safrTxem ar unda miiRos 
dasrulebuli saxe; 

                                                 
1173 ix. Schönke, Schröder, Eser (2010), gv. 434.   
1174 ix. Schönke, Schröder, Eser (2010), gv. 436. 
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d) danaSaulze xelis aReba obieqturad unda arsebobdes da 
nebayoflobiT xelis aRebisaTvis sakmarisi ar aris damnaSavis 
warmodgenaSi misi arseboba. 

dasaxelebuli oTxi ZiriTadi piroba gansazRvravs 
danaSaulze xelis aRebis sakiTxs, rac imas gulisxmobs, rom 
subieqti ar gaTavisufldeba sisxlissamarTlebrivi 
pasuxismgeblobisagan, Tu oTxive piroba kumulaciurad ar iqneba 
saxeze. 

zogierTi germaneli avtori nebayoflobiT xelis aRebis 
iseT winapirobazec miuTiTebs, rogoric aris, magaliTad, 
nebayoflobiT xelis aRebisaTvis aucilebeli qceva, romelic 
gamoixateba xelis amRebis energiul, sxeulebriv moZraobaSi, 
amitom maTi TqmiT, ubralo Sinagani fsiqikuri damokidebuleba 
sakmarisi ar aris nebayoflobiT xelis aRebisaTvis. 
rasakvirvelia, es ar gamoricxavs umoqmedobas, rogorc 
nebayoflobiT xelis aRebisTvis aucilebel qcevas, rasac 
ZiriTadad adgili aqvs daumTavrebeli mcdelobis dros.1175  

3. 1. danaSaulze nebayoflobiT xelis aRebis subieqturi 
daxasiaTeba 

3. 1. 1. nebayoflobiToba, rogorc  danaSaulze xelis aRebis 
subieqturi piroba 

3. 1. 1. 1. dogmatika 

nebayoflobiT xelis aRebis sakanonmdeblo cnebidan Zalze 
kargad Cans is erTaderTi subieqturi moTxovna, romelic 
danaSaulze xelis amRebs waeyeneba. saqme exeba 
,,nebayoflobiTobas’’, rogorc erT-erT aucilebel niSans. am 
niSanze msjelobis dros sasamarTlo praqtikasa da sisxlis 
samarTlis dogmatikaSi erTmaneTisagan ganasxvaveben fsiqologiur 
da normatiul Sefasebebs,1176 romelze msjelobis drosac 
mecnierTa nawili fsiqologiur Sefasebas aniWebs upiratesobas, 
nawili ki Tvlis, rom normatiuli Sefaseba yovlismomcveli 
saSualebaa. dReisaTvis erTiani pozicia am sakiTxze ar arsebobs, 
gansakuTrebiT ki es germanul dogmatikaSi SeimCneva. 

fsiqologiuri Sefasebis Tanaxmad, danaSaulze xelis 
aRebas nebayoflobiTi xasiaTi gaaCnia maSin, rodesac damnaSaves 
Sinaganad aRar surs danaSaulis Cadena. maSasadame, damnaSave 
moqmedebs fsiqologiuri iZulebis gareSe. piriqiT, 
nebayoflobiTobas ara aqvs adgili maSin, rodesac raRac 
garemoebebi damnaSaveze imdenad Zlier sulier gavlenas axdens, 
rom mas isRa darCenia, Sewyvitos danaSaulebrivi saqmianoba. rac 
Seexeba normatiul Sefasebas, igi nebayoflobiT xelis aRebis 
motivebs ara marto fsiqikaze, aramed aseve Sefasebaze dayrdnobiT 
ganixilavs.1177 aqedan gamomdinare, zogierTi avtoris azriT, 

                                                 
1175 ix. Baumann, Weber, Mitsch, AT (2003), gv. 634. 
1176 ix. Boß (2002), gv. 164. 
1177 ix. Roxin, AT (2003), gv. 591. 
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normatiuli gageba danaSaulze xelis aRebis ZiriTad arss ufro 
kargad xsnis.1178 

,,nebayoflobiTobis’’ cnebis fsiqologiuri axsna franks 
ekuTvnis. frankis mixedviT, danaSaulze xelis aReba 
nebayoflobiT xasiaTs atarebs maSin, rodesac igi eyrdnoba 
avtonomiur motivebs. maSasadame, rodesac damnaSave ambobs: ,,me ar 
msurs amis miRweva, maSin rodesac me es SemiZlia’’. yvela sxva 
SemTxvevaSi, aRniSnavs franki, danaSaulze xelis aReba 
nebayoflobiT xasiaTs ar atarebs, e. i. rodesac damnaSave ambobs: 
,,me ar SemiZlia miznis miRweva, maSin rodesac me msurs igi’’. 
aRsaniSnavia, rom ,,nebayoflobiTobis’’ aseTi gageba sisxlis 
samarTlis literaturaSi uaryofilia, radgan frankis formulis 
meore nawilidan ufro mizans acdenili mcdeloba gamomdinareobs, 
sadac gamoricxulia rogorc nebayoflobiT, aseve iZulebiT 
(aranebayoflobiT) xelis aReba.1179 

danaSaulze xelis aReba nebayoflobiT xasiaTs atarebs 
maSin, rodesac igi damnaSaveSi avtonomiuri motivebis safuZvelze 
aRmocendeba. maSasadame, rodesac damnaSave mxolod Sinagani 
msjelobis safuZvelze gadawyvets danaSaulze xelis aRebas. 
danaSaulze xelis  aReba ar atarebs nebayoflobiT xasiaTs maSin, 
rodesac damnaSavis gadawyvetilebas heteronomiuli motivebi 
gansazRvravs, magram am interpretaciis sawinaaRmdegod metyvelebs 
is faqti, rom ,,nebayoflobiTobisa’’ da ,,aranebayoflobiTobis’’ 
cnebebi kanonSi gauTvaliswinebeli ,,avtonomiuri’’ da 
,,heteronomiuli’’ cnebebiT ar Seicvleba. zogierTi mecnieri 
nebayoflobiTobis sferos gasamijnad gadamwyvet momentad 
damnaSavis danaSaulebriv interess miiCnevs. maT miaCniaT, rom 
,,nebayoflobiToba’’ saxezea maSin, rodesac ukan damxevs 
konkretuli qmedeba da aseve Sedegi kvlav ainteresebs, Tumca igi 
Tavisi interesebisagan distancirdeba. piriqiT, 
,,aranebayoflobiTobas’’ maSin aqvs adgili, rodesac ukan 
damxevisaTvis qmedeba an Tavad mosalodneli Sedegi, rogorc 
aseTi, uintereso xdeba. am Sexedulebis winaaRmdeg miuTiTeben 
imas, rom danaSaulis damTavreba ukan damxevisaTvis yovelTvis 
SedarebiT umniSvnelo xasiaTs atarebs.1180 

,,nebayoflobiTobis’’ cnebis normativistul axsnas roqsini 
cdilobs. danaSaulze xelis aRebas nebayoflobiTi xasiaTi unda 
hqondes maSin, rodesac damnaSaves, magaliTad, qurdobis dros 
konkretuli mizezis gareSe, moulodnelad Zlieri SiSi Seipyrobs 
da gaiqceva. roqsinis Sexeduleba uSualo kavSirSia ,,sasjelis 
miznis TeoriasTan’’, sadac igi sakiTxs Semdegnairad wamowevs. 
kerZod, danaSaulze nebayoflobiT xelis aReba aris 
legalurobaSi dabrunebis survilis gamoxatuleba. roqsini 
miuTiTebs imaze, rom danaSaulze nebayoflobiT xelis aReba maSin 
ar aris nebayoflobiTi xasiaTis, rodesac damnaSavis mxridan 

                                                 
1178 ix. Jäger (1996), gv. 11. 
1179 ix. Jäger (1996), gv. 21. 
1180 ix. Jäger (1996), gv. 22. 
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Semdgomi moqmedeba uazroba iqneba. amitom ,,nebayoflobiTobis’’ 
gansazRvrisaTvis gadamwyvetia ara Tavisuflebis an iZulebis 
kriteriumebi, aramed is, Tu ramdenad imsaxurebs damnaSavis neba 
dasjadobas. es ki sabolood normatiul kriteriumamde dadis.1181 

mecnierebis nawili miiCnevs, rom normatiuli Sefaseba 
danaSaulze xelis aRebis dros nebayoflobiTobis mniSvnelobas 
sakmaod aviwrovebs, radgan normatiuli Sefasebis Tanaxmad, 
damnaSavis qmedebas mxolod maSin aqvs nebayoflobiTi xasiaTi, 
rodesac damnaSave zneobrivad gamosworebis gzas daadgeba. 
maSasadame, aRniSnuli midgoma mxolod keTilSobilur motivebs 
aniWebs gadamwyvet mniSvnelobas. amitom mxolod fsiqologiuri, 
an mxolod normatiuli midgoma sakmarisi ar aris imisaTvis, raTa 
zustad ganisazRvros nebayoflobiT xelis aRebis arsi. wminda 
fsiqologiuri kriteriumebiT xelmZRvaneloba warmoadgens 
fsiqologizms sisxlis samarTalSi, ramac sisxlis samarTali 
SeiZleba gaumarTlebel Sedegebamde miiyvanos,1182 xolo 
normatiuli midgomiT nebayoflobiTobis dasabuTeba zneobrivi 
motivebiT sisxlis samarTalSi warmoadgens eTicizms, rac aseve 
dauSvebelia.1183 

marTalia, danaSaulze xelis aRebis sakiTxis 
gadawyvetisaTvis sisxlis samarTlis literaturaSi yuradReba 
eqceva motivsa da mizans, romlis safuZvelze damnaSave uars 
acxadebs danaSaulis bolomde miyvanaze da romelic SeiZleba 
iyos sxvadasxva saxis, magaliTad, sibraluli, kanonis an RvTis 
SiSi da sxva,1184 magram danaSaulze nebayoflobiT xelis aRebis 
dros gadamwyveti mniSvneloba ar eniWeba imas, damnaSave xelis 
aRebis dros keTilSobiluri motivebiT (zneobrivad da eTikurad 
maRali motivebiT) xelmZRvanelobs Tu ara. mTavaria, rom 
damnaSave danaSaulze xelis aRebis dros moqmedebdes 
nebayoflobiT, rac imas niSnavs, rom damnaSaves Tavisufali 
arCevanis pirobebSi SeuZlia bolomde ganaxorcielos danaSauli, 
an xeli aiRos masze.1185 magaliTad, a. dazaralebulisagan 
garkveuli Tanxis miRebis sanacvlod, nebayoflobiT uars ambobs 
mis gaupatiurebaze. mocemul magaliTSi damnaSaves danaSaulis 
bolomde miyvanaSi araferi ar uSlis xels da misi 
gadawyvetileba nebayoflobiT da saboloo xasiaTs atarebs.1186 

zogierTi mecnieris azriT, motivma SeiZleba subieqtis 
saSiSroebis arseboba-ararsebobaze iqonios gavlena. magaliTad, 
Tu damnaSave danaSaulze xels aiRebs RvTis SiSiT, igi momavalSi 
sazogadoebisaTvis saSiS pirovnebas aRar warmoadgens, magram, Tu 
am ukanasknelma danaSaulis bolomde miyvanaze uari Tqva 
sasjelis muqaris SiSiT, maSin igi sazogadoebisaTvis kvlav rCeba 

                                                 
1181 ix. Jäger (1996), gv. 23-24. 
1182 ix. sulaqveliZe (1992), gv. 89-90. 
1183 ix. sulaqveliZe (1992), gv. 94. 
1184 ix.: BGHSt 35 (1988), gv. 186; dvaliZe, ,,almanaxi‘‘ #19 (2004), gv. 21.   
1185 ix. wereTeli (1961), gv. 222. 
1186 ix. dvaliZe zogadi nawili (2007), gv. 272. 
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saSiS pirovnebad.1187 marTalia, aseTi Sefaseba imsaxurebs 
yuradRebas, magram igi ar warmoadgens materialuri sisxlis 
samaraTlis Temas. igi ufro kriminologiisa da sociologiis 
problemaa.   

im SemTxvevaSi, Tu danaSaulze nebayoflobiT xelis aReba 
ganpirobebulia damnaSavis fsiqikaze damoukidebeli gareSe 
Zalebis zegavleniT, danaSaulze nebayoflobiT xelis aRebas ar 
eqneba adgili.1188 es iseTi SemTxvevaa, rodesac damnaSaves xeli 
eSleba danaSaulis bolomde miyvanaSi. magaliTad, damnaSave, 
romelic Casafrebuli elodeba msxverplis gamoCenas, dainaxavs 
msxverpls Tanmxleb pirebTan erTad, SeeSindeba da uars 
ganacxadebs danaSaulis bolomde miyvanaze, an kidev, damnaSaves 
sxva piri aiZulebs xeli aiRos danaSaulze. amasTan dakavSirebiT, 
metad mniSvnelovania danaSaulze xelis aRebis sakiTxis 
gadawyvetis dros erTmaneTisagan gaimijnos konkretuli da 
abstraqtuli SiSi. Tu damnaSave danaSaulis ganxorcielebaze 
uars ambobs imis gamo, rom eSinia momavalSi mis mier Cadenili 
danaSaulis gamJRavnebis da mosalodneli sasjelis, maSin adgili 
aqvs e. w. abstraqtul SiSs, romelic danaSaulze nebayoflobiT 
xelis aRebas afuZnebs, magram Tu damnaSaves konkretuli SiSi 
aReZra imis gamo, rom danaSaulis Cadenis momentSi mesame pirebi 
gamoCndnen, romlebic SeiaraRebulebi iyvnen da amis gamo, 
damnaSavem Sewyvita danaSaulis ganxorcieleba, danaSaulze 
nebayoflobiT xelis aRebas ar eqneba adgili da damnaSave pasuxs 
agebs danaSaulis mcdelobis an momzadebisaTvis.1189  

aris iseTi SemTxveva, rodesac damnaSave danaSaulze xels 
iRebs dazaralebulis an mesame piris mxridan garkveuli 
dapirebis sanacvlod. aseT SemTxvevaSi, damnaSave Tavisufldeba 
sisxlissamarTlebrivi pasuxismgeblobisagan danaSaulze 
nebayoflobiT xelis aRebis gamo. amis sailustraciod sisxlis 
samarTlis literaturaSi moyvanilia aseTi magaliTi, a. Seecada b. 
gaupatiurebas. am mizniT igi Tavs daesxa b.-s da Zaladobis 
muqariT mosTxova danebeba. b.-m uTxra a.-s, rom orsulad iyo da 
sTxova sqesobrivi kavSiri ar daemyarebina masTan, amis sanacvlod 
b. garkveuli Tanxa SesTavaza a.-s. am ukanasknelma gamoarTva Tanxa 
b.-s da iqaurobas gaSorda. aseve, a. Seecada b.-s gaupatiurebas. b.-m 
uTxra a.-s, rom dRes misTvis Tavi daenebebina da meore dRes igi 
Tanaxma iyo masTan sqesobrivi kavSiris damyarebaze. a. daTanxmda 
b.-s SemoTavazebas. meore dRes, rodesac a. b.-s binaSi mivida, 
policiam daakava igi.1190 

dasaxelebul magaliTebSi damnaSavis qmedeba danaSaulze 
nebayoflobiT xelis aRebad fasdeba imis gamo, rom mocemul 
momentSi dazaralebulis dapirebam damnaSaves gadaafiqrebina 
dazaralebulTan ZaladobiT sqesobrivi kavSiris damyareba. a. 
nebayoflobiT moqmedebda, rac imas gulisxmobs, rom mas pirvel 

                                                 
1187 ix. dvaliZe, ,,almanaxi‘‘ #19 (2004), gv. 20-21. 
1188 ix. wereTeli (1961), gv. 223. 
1189 ix.: wereTeli (1961), gv. 229; mWedliSvili-hedrixi (2011), gv. 98. 
1190 ix. turava (2013), testi: 185, 187, gv. 477-478.  
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SemTxvevaSi aRar surda danaSaulis Cadena, xolo meore 
magaliTSi miznis Zaladobrivi gziT miRweva. obieqturad a. 
arCevanis gakeTebis saSualeba hqonda. mas SeeZlo uari eTqva 
dazaralebulis dapirebaze da danaSauli bolomde 
ganexorcielebina, amaSi mas aravin xels ar uSlida. yovelive 
zemoaRniSnulidan gamomdinare, damnaSavis qmedebam dakarga 
kriminaluri xasiaTi, ris gamoc, misi dasja, sasjelis miznebidan 
gamomdinare, mizanSeuwonelia. 

danaSaulze nebayoflobiT xelis aRebis Semdegi pirobaa 
sabolooba, e. i. rodesac damnaSave droebiT ar gadaifiqrebs 
danaSaulis ganxorcielebas, aramed saerTod uars ganacxadebs mis 
Cadenaze. magaliTad, a.-m Sewyvita qurdoba, magram undoda meore 
dRes gaegrZelebina danaSaulis Cadena. aseTi qmedeba 
nebayoflobiT xelis aRebad ar ganixileba,1191 magram, Tu a. 
qurdobis Cadena momdevno aTi wlis Semdeg gadado, maSin 
SesaZlebelia, piri gaTavisufldes sisxlis samarTlis 
pasuxismgeblobisagan nebayoflobiT xelis aRebis gamo. Tumca, 
aRsaniSnavia isic, rom es sagamonakliso wesi ar SeiZleba 
gamoyenebuli iqnes yvela saxis danaSaulTan dakavSirebiT, aramed 
amis diskreciuli ufleba sasamarTlos gaaCnia. sakiTxis aseTi 
Sefaseba gamomdinareobs ,,sasjelis miznis Teoriidan”, romelic 
gulisxmobs imas, rom aseT SemTxvevaSi pirovnebis mimarT 
sisxlissamarTlebrivi pasuxismgeblobis gamoyeneba, sasjelis 
efeqtianobis TvalsazrisiT, uSedego da gaumarTlebeli iqneba.  

maSasadame, koncefcias, romelic, zemoT dasaxelebuli 
SemTxvevis gaTvaliswinebiT, cdilobs niSnis ,,sabolooba” 
ganvrcobiTi ganmartebis safuZvelze nebayoflobiT xelis aReba 
daasabuTos, SesaZlebelia, ,,sasjelis araefeqturi zemoqmedebis 
Teoria” ewodos. 

2. 1. 1. 2. sasamarTlo praqtika 

sasamarTlo gadawyvetilebebi sisxlis samarTlis saqmeebze 
gverds ver uvlis fsiqologizms. amis dasadastureblad SeiZleba 
praqtikidan aseTi magaliTis motana, a. tyeSi gaupatiurebis mizniT 
b. waaqcia miwaze. vinaidan dazaralebuli Zirs iwva, 
winaaRmdegobis gaweva ar ucdia im imediT, rom am xerxiT dros 
gaiyvanda da amasobaSi, SesaZlebelia, vinmec daxmareboda. 
dazaralebulma Tavdamsxmels sTxova, rom mis winaaRmdeg Zala ar 
gamoeyenebina da dalodeboda im moments, rodesac mas  sqesobrivi 
kavSiris damyarebis survili gauCndeboda. a. daTanxmda 
dazaralebulis SemoTavazebas. b.-m uecrad ori fexiT mosiarule 
dainaxa da saSvelad mouxmo maT, razedac a. SeeSinda da gaiqca.  

germaniis miwis sasamarTlom a.-s qmedeba gaupatiurebis 
mcdelobad Seafasa, radgan man mxedvelobaSi miiRo a.-s qmedebis 
aranebayoflobiTi xasiaTi. germaniis federalurma sasamarTlom 
ki miwis sasamarTlos Sexeduleba mkacri fsiqologiuri Sefasebis 
safuZvelze uaryo da a. qmedebis nebayoflobiTi xasiaTi 

                                                 
1191 ix. wereTeli (1961), gv. 224. 
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daasabuTa. misi TqmiT, gadamwyvetia is faqti, rom a. jer kidev 
Tavisi gadawyvetilebis batoni iyo da misi gegmis ganxorcielebas 
igi jer kidev SesaZleblad Tvlida. maSasadame, mas hqonda 
Tavisufali arCevanis gakeTebis SesaZlebloba, Seewyvita an 
gaegrZelebina qmedeba. 

germaniis miwis sasamarTlom aseve gaupatiurebis 
mcdelobad Seafasa a. qmedeba maSinac, rodesac a.-m 
dazaralebulis sityvebis Semdeg - radgan es aucileblad unda 
moxdes, maSin me davwvebi SenTan, Tumca amas Cemi siamovnebisaTvis 
ar gavakeTeb - gakvirvebulma mcdelobis stadiaze Sewyvita 
moqmedeba. miuxedavad amisa, germaniis miwis sasamarTlom 
damnaSavis gakvirveba iZulebiTi mizeziT axsna da amiT a. qmedebis 
aranebayoflobiTobiT xasiaTs gausva xazi.1192 

germaniis federaluri sasamarTlos mier mkvlelobis 
deliqtebis Sefasebis drosac aSkarad ikveTeba fsiqologizmi. 
magaliTad, a. gadawyvita Tavidan moecilebina Tavisi sami wlis 
gogona, radgan mas Zalian eSinoda bavSvis Senaxvis. am mizniT man 
samjer miartymevina bavSvs Tavi kedelze, magram amis Sedegad, 
bavSvi ar momkvdara. amasobaSi, ezoSi a.-s meuRle manqaniT 
Semovida. mas Tan axlda e. da v. aRelvebuli a. ezoSi gavida da 
meuRles dauwyo cema. cota xnis Semdeg, a. damSvidda, saxlSi 
dabrunda da bavSvi mezobelTan miiyvana.  

a.-s ganzraxva, romelic mimarTuli iyo Tavisi Svilis 
mkvlelobisaken, Sewyda maSinaTve, rogorc ki igi damSvidda. 
miuxedavad amisa, germaniis miwis sasamarTlom a.-s qmedeba Seafasa, 
rogorc ganzrax mkvlelobis mcdeloba, Tumca Semdgom germaniis 
federalurma sasamarTlom es gadawyvetileba gaauqma da a. 
gaaTavisufla sisxlissamarTlebrivi pasuxismgeblobisagan 
nebayoflobiT xelis aRebis gamo.1193 

SedarebiT gansxvavebuli Sefaseba gaakeTa germaniis 
federalurma sasamarTlom da ar gaaTavisufla braldebuli 
sisxlissamarTlebrivi pasuxismgeblobisagan. saqmis fabula 
mdgomareobs SemdegSi: a., romelmac mokvlis ganzraxviT Tavis 
cols dana daartya mucelSi, bavSvebma Semouswres. aRelvebulma a. 
bavSvebis TandaswrebiT danaSaulis bolomde miyvana veRar SeZlo 
da SeSinebuli bavSvebi, romlebic am faqtis danaxvaze atirdnen, 
gareT gayara. bavSvebis tirilze a. Zma Sevida oTaxSi, ris 
Semdegac a.-m dana gadaagdo.  

dasaxelebuli magaliTidan irkveva, rom a. garkveulma 
garemoebebma xeli SeuSala Sedegis bolomde miyvanaSi, amitom 
germaniis rogorc miwis, aseve federalurma sasamarTloebma am 
SemTxvevaSi uaryves nebayoflobiT xelis aRebis faqti. 
sasamarTlos aseTma gadawyvetilebebma kidev erTxel gamoavlina 
fsiqologiuri Sefasebis susti mxareebi.1194 

                                                 
1192 ix. Jäger (1996), gv. 12. 
1193 ix. Jäger (1996), gv. 16. 
1194 ix. Jäger (1996), gv. 17-18. 
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sisxlis samarTlis mecnierebaSi did interes iwvevs erT-
erTi iseTi SemTxveva, romelsac adgili hqonda saqarTvelos 
sasamarTlo praqtikaSi. saqme imaSia, rom saqarTvelos uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa sakasacio palatam 
nebayoflobiT xelis aRebad miiCnia piris qmedeba da  ar gaiziara 
pirveli da meore instanciis sasamarTlos gadawyvetilebebi, 
romlis Tanaxmad, a.-s da b. daekisraT sisxlissamarTlebrivi 
pasuxismgebloba gaupatiurebis mcdelobisaTvis (ssk-is me-19, 137-e 
muxlebiT). saqmis fabula mdgomareobs SemdegSi: a. gadawyvita   b.-
sTan erTad d.-s gaupatiureba. TavianTi ganzraxvis sisruleSi 
moyvanis mizniT, iaraRis muqariT maT d. waiyvanes tyeSi, sadac 
aravin ar imyofeboda, waaqcies miwaze da dauwyes Sarvlis gaxda. 
d.-m winaaRmdegoba gauwia moZaladeebs, atexa yvirili. a.-m da b.-m 
danaSauli bolomde aRar miiyvanes, miatoves SemTxvevis adgili da 
miimalnen. 

argumenti, romlis safuZvelze a. da b.-s gaupatiurebis 
mcdelobisaTvis daekisraT sisxlissamarTlebrivi 
pasuxismgebloba, sasamarTlos azriT emyareboda obieqturad 
xelisSemSlel garemoebebs, romelic gamoixata dazaralebulis 
yvirilSi da misi mxridan winaaRmdegobis gawevaSi, rac 
danaSaulis Sewyvetis mizezi gaxda. aqedan gamomdinare, 
sasamarTlom mocemul SemTxvevaSi nebayoflobiT xelis aRebis 
faqti gamoricxa. 

saqarTvelos uzenaesi sasamarTlos sakasacio palatam ki, 
saqmis faqtobrivi garemoebebis gaTvaliswinebiT, miuTiTa imaze, 
rom d. mxridan gaweuli fizikuri winaaRmdegoba da yvirili ar 
SeiZleba CaiTvalos im obieqtur xelisSemSlel garemoebad, 
romelTa arsebobis SemTxvevaSi msjavrdebulebi TavianT 
ganzraxvas sisruleSi ver moiyvandnen. swored amitom, sakasacio 
palata miiCnevs, rom a. da b. qmedebebSi adgili hqonda 
nebayoflobiT xelis aRebas gaupatiurebis damTavrebuli 
mcdelobis stadiaze. maSasadame, uzenaesi sasamarTlo damnaSaveTa 
qmedebebSi fsiqologiuri Sefasebis safuZvelze axdens 
nebayoflobiT xelis aRebis dasabuTebas.1195  

3. 1. 2. ganzraxva, rogorc danaSaulze nebayoflobiT xelis 
aRebis subieqturi elementi 

danaSaulze nebayoflobiT xelis aRebaSi ,,mizans’’, 
Tavdapirvelad, araviTari yuradReba ar eqceoda, magram 1982 wels 
germaniis federalurma sasamarTlom mis mier gamotanil ganaCenSi 
mizani (Absicht), rogorc xelis aRebis subieqturi elementi, 
miuTiTa. amis Semdgom, igi germaniis sisxli samarTlis 
literaturaSi sxvadasxva terminebSi gamoixata, kerZod, ,,abzielen’’ 
da ,,beabsichtigen’’ da a. S.1196 

                                                 
1195 ix. saqarTvelos uzenaesi sasamarTlos 04.03.2009. wlis ganCineba: 
http://www.supremecourt.ge/files/upload-file/pdf/3-marti2009.pdf   
1196 ix. Boß (2002), gv. 170. aseve sqolio amave gverdze. 
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aRsaniSnavia is, rom ,,nebayoflobiToba” principulad 
iTvaliswinebs xelis aRebis gamizvnas (Absicht).1197 Tumca, 
SesaZlebelia, nebayoflobiT xelis aRebas aseve, gamizvnis 
gareSec hqondes adgili. am azris sailustraciod gamodgeba 
Semdegi magaliTi: a., romelsac gadawyvetili hqonda Tavisi colis 
mokvla, sawamlavi Seuria saWmelSi. ramdenime xnis Semdeg, 
rodesac a. samzareuloSi dabrunda, naxa, rom saWmeli misi colis 
garda, mis Svilsac eWama. SeSfoTebulma a.-m maSinve saswrafo 
daxmareba gamoiZaxa, raTa misi Svili gadaerCina. amasTan, misTvis 
naTeli iyo, rom eqimi mis colsac gadaarCenda, magram igi bavSvis 
sikvdils sxvanairad ver aicilebda Tavidan. a.-s qmedeba, romelic 
misi colis gadarCenisaken iyo mimarTuli, meore xarisxis 
pirdapiri ganzraxviT xasiaTdeba. amrigad, rodesac iseT 
SemTxvevebs aqvs adgili, romlebSic damnaSave danaSaulze xelis 
aRebis dros nebayoflobiT da amave dros, pirdapiri ganzraxviT 
moqmedebs, SesaZlebelia, gamizvna (Absicht), rogorc aseTi, ar 
warmoadgendes ,,nebayoflobiTobis” aucilebel pirobas.1198 

amasTan, sisxlis samarTlis literaturaSi daisva sakiTxi 
Semdegnairad: SesaZlebelia Tu ara, rom danaSaulze xelis aRebad 
CaiTvalos SemTxveva, rodesac damnaSave dazaralebulis 
gadarCenas SesaZleblad Tvlis (da ara gardauvlad), e. i. rodesac 
damnaSave moqmedebs eventualuri ganzraxviT. maSasadame, igi 
dazaralebulis gadarCenaSi darwmunebuli ar aris.1199 

eventualuri ganzraxviT danaSaulze xelis aRebis 
SesaZleblobis sakiTxi germanuli sisxlis samarTlis praqtikaSi 
Semdegnairad wydeba: magaliTad, a. Tavis cols q.-s erTxel 
daartya dana mucelSi. igi sakmaod agresiulad iyo ganwyobili 
colis mimarT. miuxedavad amisa, man Sewyvita danaSaulebrivi 
qmedeba da oTaxidan gavida. germaniis miwis sasamarTlom am 
SemTxvevaSi uaryo nebayoflobiT xelis aRebis faqti, radgan, misi 
azriT, arapirdapiri ganzraxviT ganxorcielebuli mkvlelobis 
mcdeloba, rogorc obieqturad, ise subieqturad damTavrebuli 
iyo. 

amasTan dakavSirebiT, germaniis federaluri sasamarTlo 
fiqrobs, rom aseTi Sefaseba davas ar gamoiwvevda maSin, Tuki 
dadgindeboda, rom braldebuli mxolod arapirdapiri ganzraxviT 
moqmedebda, anu Tu mas colis mokvla pirdapir ar hqonda 
ganzraxuli. magram, radgan arsebul situaciaSi pirdapiri 
ganzraxvac ar iyo gamoricxuli, amitom federalurma 
sasamarTlom gaauqma ganaCeni da miuTiTa imaze, rom mocemul 
SemTxvevaSi, nebayoflobiT xelis aRebis SesaZlebloba saxezea da 
amitom in dubio pro reo-principiT ganzraxvis yvelaze mZime formaze 
unda gakeTebuliyo aqcenti. am magaliTis msgavsia iseTi SemTxveva, 
rodesac damnaSave, dazaralebulTan Cxubis Semdeg, miuaxlovda 
mas da arapirdapiri ganzraxviT mucelSi dana daartya. damnaSavis 

                                                 
1197 ix. Boß (2002), gv. 171. 
1198 ix. Weinhold (1990), gv. 149-152. 
1199 ix. Weinhold (1990), gv. 158-159. 
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mizani iyo dazaralebulisaTvis ,,Wkua eswavlebina’’. mas 
dazaralebulis mokvlis survili ar hqonia, Tumca misi sikvdilis 
dadgomas, SesaZleblad miiCnevda. amis Semdeg, damnaSave wavida 
iqve axlos mcxovreb nacnobTan da sTxova mas policiis da 
saswrafo daxmarebis gamoZaxeba. dazaralebuli operaciis Sedegad 
gadarCa. pirvelma instanciam nebayoflobiT xelis aRebaze 
saerTod ar gaamaxvila yuradReba, xolo federalurma 
sasamarTlom ganaCeni gaauqma da danaSaulebrivi miznis 
gaTvaliswinebiT, ori SesaZlebloba gamokveTa: pirveli, damnaSaves 
surda msxverplisaTvis ,,Wkua eswavlebina’’ da danis pirveli 
dartymis Semdeg, CaTvala, rom mizans miaRwia, da, meore, 
damnaSaves surda dazaralebuli danis mravlobiTi dartymiT 
moekla, magram pirveli dartymis Semdeg, damnaSavem Sedegis 
gamowveva SesaZleblad miiCnia.1200 federaluri sasamarTlo ,,Wkuis 
swavlebis’’ pirvel variants miiCnevs sworad da miuTiTebs imaze, 
rom ,,Wkuis swavlebis’’ dros damnaSaves dazaralebulis mokvla ar 
surda, Tumca qmedebis ganxorcielebis dros damnaSaves Sedegis 
gamowveva aseve SesaZleblad miaCnda, maSasadame, Sedegis mimarT 
igi moqmedebs eventualuri ganzraxviT. amitom, damnaSavis 
qmedebaSi aSkarad ikveTeba mcdelobis niSnebi, magram mas imaze 
meti ar gaukeTebia, vidre es dazaralebulisaTvis tkivilis 
miyenebis mizans emsaxureba, amitom federalur sasamarTlos 
miaCnia, damnaSavis qmedeba aseT SemTxvevaSi daumTavrebeli 
mcdelobis stadiaze nebayoflobiT xelis aRebad unda 
Sefasdes.1201  

germaniis federaluri sasamarTlos sisxlis samarTlis  
me-5 senatma uaryo nebayoflobiT xelis aRebis faqti a. saqmeze. 
kazusis fabula mdgomareobs SemdegSi: l. gamoekida braldebul a. 
am ukanasknelma gaqceviT uSvela Tavs, magram, rodesac l. daewia 
dazaralebuls, maSin a.-m erTxel gaisrola l.-s mimarTulebiT, 
raTa mas Seewyvita a.-s devna. amasTan, a. iTvaliswinebda l.-s 
sikvdilis dadgomis SesaZleblobas. a.-m, SesaZleblobis 
miuxedavad, meore gasrola l.-s mimarTulebiT ar ganaxorciela 
da kafeSi daimala. 

germaniis federaluri sasamarTlos aseTi gadawyvetileba 
eWvs iwvevs, vinaidan ar SeiZleba or erTmaneTis msgavs situacias 
gansxvavebuli samarTlebrivi Sefaseba mieces. Tuki damnaSavis 
qmedeba nebayoflobiT xelis aRebad fasdeba maSin, rodesac 
damnaSaves dazaralebulisaTvis mxolod ,,Wkuis swavleba’’ unda da 
danis erTxel dartymis Semdeg, saswrafo daxmarebas da policias 
gamoiZaxebs, ratom ar SeiZleba analogiuri Sefaseba mieces 
damnaSavis qmedebas maSinac, rodesac igi mxolod SeSinebis 
mizniT, erTxel esvris Sempyrobs, maSin, rodesac damnaSaves 
meored gasrolis SesaZlebloba gaaCnia. samarTlebrivad es ori 
SemTxveva erTnairi daskvnebis gakeTebis safuZvels iZleva. 
sxvagvarad iqneboda saqme maSin, rodesac braldebuli danis erTi 

                                                 
1200 ix.: Jäger (1996), gv. 51; BGHSt, StV (1986), gv. 15. 
1201 ix. BGHSt 39, gv. 221-232. 
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dartymis an erTxel srolis Semdeg, kvlav ganaxorcielebda 
danaSaulebriv qmedebas, ris safuZvelzec braldebulis qmedeba 
axal danaSaulebriv gadawyvetilebad unda Sefasebuliyo.1202 

sabolood, SeiZleba iTqvas, rom sasamarTlo praqtika da 
dogmatika (umravlesobis pozicia) cxadyofs, rom danaSaulze 
xelis aRebisaTvis sakmarisia rogorc meore xarisxis pirdapiri 
ganzraxva, aseve eventualuri ganzraxva.1203  

3. 2. danaSaulze nebayoflobiT xelis aRebis obieqturi 
daxasiaTeba 

nebayoflobiT xelis aRebis aucilebel pirobas 
warmoadgens aseve is faqti, rom damnaSavem danaSauli obieqturad 
bolomde ar unda miiyvanos. amis miRweva damnaSaves SeuZlia 
rogorc sakuTari, aseve sxva Zalebis daxmarebiT, magram mTavaria, 
rom mizezobriobis ganviTarebaSi sxvisi Zalebis CarTva 
damnaSavis nebas Seesabamebodes. sisxlis samarTlis 
literaturaSi, amasTan dakavSirebiT, moyvanilia aseTi magaliTi, 
a. cecxli waukida sxvis saxls, magram Semdeg gadaifiqra saxlis 
dawva da Seecada mis Caqrobas, Tumca misi Zalisxmeva sakmarisi ar 
aRmoCnda cecxlis Casaqrobad. am dros mas Semoeswrnen 
gamvlelebi da daexmarnen cecxlis CaqrobaSi da saxli dawvas 
gadaarCines.1204 

aris iseTi SemTxvevebi, rodesac damnaSave nebayoflobiT 
xels iRebs danaSaulis Cadenaze da am procesSi igi azianebs 
sxvis qonebas, romlis dazianebis gareSec, SeuZlebeli iqneboda 
ufro meti samarTlebrivi sikeTis gadarCena. magaliTad, a., Tavisi 
mezoblis b.-s saxlis afeTqebis mizniT, mis sardafSi gazis onkani 
mouSva da benziniT gajerebuli naWeri datova. Tumca cota xnis 
fiqris Semdeg, gadawyvita xeli aeRo danaSaulis bolomde 
miyvanaze. am mizniT a. dabrunda SemTxvevis adgilze, Tumca b. 
sardafis kari daketili daxvda. a. kari daaziana da ise SeaRwia 
sardafSi, sadac man cecxlis lokalizeba moaxdina da saxli 
dawvas gadaarCina. mocemul SemTxvevaSi, adgili aqvs a.-s mxridan 
b. qonebis ganadgurebaze nebayoflobiT xelis aRebis faqts, 
Tumca, meore mxriv, a.-s qmedebaSi ikveTeba sxva danaSaulis 
niSnebi, kerZod, b.-s qonebis dazianebis faqti, romelic gamoixata 
karis dazianebaSi. ismis SekiTxva, unda daisajos Tu ara a. karebis 
dazianebisaTvis ssk-is 21-e muxlis me-2 nawilidan gamomdinare? 
mocemul SemTxvevaSi ukanaskneli norma ar unda iqnes 
gamoyenebuli Semdegi ori mizezis gamo: pirveli, a.-s mier axali 
umarTlobis dafuZneba moxda ara nebayoflobiT xelis aRebis 
Sesaxeb gadawyvetilebis miRebamde, aramed aseTi gadawyvetilebis 
miRebis Semdeg, nebayoflobiT xelis aRebis procesSi, meore,  a.-s 
momdevno qmedeba (karebis dazianeba) emsaxureboda nebayoflobiT 
xelis aRebis mizans, kerZod, ufro mZime Sedegis Tavidan 

                                                 
1202 ix. Jäger (1996), gv. 56-57. 
1203 ix.: Boß (2002), gv. 184, 185; Weinhold (1990), gv. 170.  
1204 ix. sulaqveliZe (1992), gv. 74-76. 
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acilebas. aqedan gamomdinare, a. pasuxismgebloba ar unda 
daekisros e. w. kvalitatiuri ukiduresi aucileblobis 
mdgomareobaSi yofnis gamo saqarTvelos sisxlis samarTlis 
kodeqsis 38-e muxlis safuZvelze, romelic bralis gamomricxvel 
dauwerel garemoebas warmoadgens.1205 sakiTxis aseTi Sefaseba 
efuZneba zemoT ganviTarebul koncefcias sasjelis araefeqturi 
zemoqmedebis Sesaxeb. amdenad, nebayoflobiT xelis aRebis am 
SemTxvevas pirobiTad SeiZleba ewodos ,,sapatio ukiduresi 
aucileblobis mdgomareoba nebayoflobiT xelis aRebis pirobiT’’.  

zogjer aris iseTi SemTxvevebi, sadac damnaSavis mier 
dawyebul mizezobriobis jaWvSi sxva Zalis CarTva damnaSavis 
nebas ar Seesabameba. es iseTi viTarebaa, rodesac damnaSave 
nebayoflobiT xels iRebs danaSaulis bolomde miyvanaze, Tumca 
sxva Zalis meSveobiT Sedegi mainc dgeba. aseT dros, damnaSave 
pasuxs agebs danaSaualis mcdelobis CadenisaTvis. magaliTad, a. 
ganizraxa b.-s mokvla. am mizniT man sawamlavi Cauyara b.-s 
saWmelSi. dazaralebulis mier mowamluli saWmlis miRebis 
Semdeg, a.-m gadaifiqra danaSaulis bolomde miyvana, igi Tavisi 
aqtiuri moqmedebiT Seecada danaSaulebrivi Sedegis Tavidan 
acilebas. amasTan, a.-s hqonda Sedegis Tavidan acilebis realuri 
SesaZlebloba, magram b.-m isargebla SemTxveviT da Cafiqrebuli 
TviTmkvleloba ganaxorciela.1206 

aseTi SemTxveva, zogierTi sisxlis samarTlis mecnieris 
mier Sefasebulia ara rogorc danaSaulis mcdeloba, aramed 
rogorc danaSaulze nebayoflobiT xelis aReba.1207 Tumca, 
sakiTxis aseTi gadawyveta garkveul eWvs badebs, radgan mocemul 
msjelobaSi ar Cans, Tu ra aris a. qmedebis nebayoflobiT xelis 
aRebiT Sefasebis safuZveli. amgvari msjeloba dasabuTdeba maSin, 
Tu dadgindeba, rom mocemuli drois mocemul momentSi a.-s 
qmedebis ganxorcielebis miuxedavad, b.-e mainc ganaxorcielebda 
Cafiqrebul TviTmkvlelobas.  

maSasadame, rodesac Sedegis mizezobrivad ar aris 
dakavSirebuli damnaSavis qmedebasTan, maSin mas 
sisxlissamarTlebrivi pasuxismgebloba damTavrebuli 
danaSaulisaTvis ar daekisreba.  magaliTad, a.-m mkvlelobis 
mizniT esrola b.-s da gaiqca, Wriloba sasikvdilo iyo. cota xnis 
Semdeg, a. kvlav dabrunda SemTxvevis adgilze, raTa b. daxmareba 
aRmoeCina da sikvdilisgan exsna igi, risi SesaZleblobac 
obieqturad arsebobda, magram dazaralebuli gardacvlili 
daxvda, radgan a. damoukideblad d.-m mokla igi. mocemul 
magaliTSi, miuxedavad imisa, rom Sedegi dadga, a.-s Sedegi 
obieqturad ar Seeracxeba, maSasadame, igi damTavrebuli 
danaSaulisaTvis pasuxs ar agebs, xolo rac Seexeba danaSaulis 
mcdelobisaTvis mis dasjadobas, unda gamoiricxos da igi 
nebayoflobiT xelis aRebis gamo pasuxismgeblobisgan unda 

                                                 
1205 kvalitatiuri ukiduresi aucileblobis Sesaxeb ix. turava (2011), 1-li 
sqolio, gv. 486.  
1206 ix. turava (2013), gv. 321. 
1207 ix. mWedliSvili-hedrixi (2011), gv. 96. 
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gaTavisufldes.1208 magram qmedeba mxolod im SemTxvevaSi 
Sefasdeba ase, Tu dadgindeba, rom a. albaTobis maRali xarisxiT 
dazaralebulis gadarCenas SeZlebda (nebayoflobiT xelis aRebis 
dasabuTeba albaTobis maRali xarisxiT). 

Aam SemTxvevisagan unda gaimijnos iseTi SemTxveva, rodesac 
pirvel qmedebazea damokidebuli Semdgomi qmedeba. dasaxelebul 
magaliTSi fabula Tu Seicvala da dadginda, rom d. qmedeba a. 
qmedebis safuZvelze ganxorcielda, maSin a. qmedebaSi 
nebayoflobiT xelis aRebis sakiTxi, ra Tqma unda, saerTod ar 
daismeba. 

im SemTxvevaSi, Tu subieqtma aamaRla samarTlebrivad 
dasaZraxi riski, savsebiT samarTliania, rom aseTi riskis 
amaRlebisTvis damnaSave mcdelobisaTvis daisajos. aqedan 
gamomdinare, riskis faqtori gadamwyvet rols TamaSobs, ara 
marto damTavrebul danaSaulebSi, aramed daumTavrebeli 
danaSaulebis drosac.1209 

danaSaulze nebayoflobiT xelis aRebis dros subieqtur 
momentTan erTad ganmsazRvrelia obieqturi faqtori, romelic 
dausjelobis safuZvels qmnis. damnaSavem obieqturad unda mospos 
qmedebis is niSani, romelic mas damTavrebul danaSaulad 
gadaaqcevs,1210 maSasadame, man Tavidan unda aicilos 
danaSaulebrivi Sedegis dadgoma sakuTari an sxva Zalebis 
daxmarebiT, Tumca yovelive es, ar akninebs subieqturi faqtoris 
rols nebayoflobiT xelis aRebis sakiTxSi. 

germanul sisxlis samarTalSi mcdelobaze msjelobis 
dros ukve aRiniSna, rom damnaSavem ganzrax unda gadaabijos im 
zRvars, romelic mis qmedebas dasjad xasiaTs SesZens. amasTan, 
danaSaulze nebayoflobiT xelis aRebisaTvis sakmarisi ar aris, 
rodesac damnaSave mxolod calkeul danaSaulebriv qmedebas 
Sewyvets. amitom, Tuki damnaSavem, danaSaulis momzadebis etapze 
xelis aRebis miuxedavad, Sedegi mainc ver aicila Tavidan, igi 
sisxlissamarTlebrivi pasuxismgeblobisagan ar gaTavisufldeba, 
aramed mxolod gaufrTxileblobisaTvis agebs pasuxs, radgan 
mocemul situaciaSi ganzraxva ar aris saxeze. aseTi SemTxvevebis 
sailustraciod gamodgeba Semdegi magaliTebi: 

cols surda Tavisi qmris mokvla. am mizniT, man sawamlavi 
Cayara samarileSi da CanTaSi Cado, radgan mas undoda, rom 
Sesaferis dros meuRlisaTvis RvinoSi Seeria igi. ramdenime xnis 
Semdeg, colma gadaifiqra Tavisi danaSaulebrivi gegmis bolomde 
miyvana da samarile damala Tavis xelCanTaSi. qmarma, romelic 
arasdros ar endoboda Tavis cols, gaCxrika misi xelCanTa da 
aRmoaCina samarile. interesiT Sepyrobilma gasinja samarileSi 
moTavsebuli sawamlavi da gardaicvala.1211 

aseve, a. surda d. mokvla. am mizniT, man sawamlavi Cayara 
viskis boTlSi. a.-m ifiqra, rom rodesac d. dabrundeboda 

                                                 
1208 ix. Baumann, Weber, Mitsch, AT (2003), gv. 646-647. 
1209 obieqtur Seracxvasa da riskis Teoriaze ix. turava (2011), gv. 217-230. 
1210 ix. wereTeli (1961), gv. 220. 
1211 ix. Angerer (2004), gv. 37.  
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mogzaurobidan visks dalevda da mokvdeboda. magram d.-s 
dabrunebamde a.-m gadaifiqra misi mokvla da gadawyvita 
mowamluli viskis boTlis gamocvla, magram a.-m SecdomiT sxva 
boTli aiRo da mowamluli viskis boTli adgilze datova. 
rodesac d. mogzaurobidan dabrunda, dalia viski da mokvda.1212 

zemoT dasaxelebul yvela magaliTSi, rodesac damnaSave 
xels iRebs qmedebidan, danaSauli jer kidev mosamzadebel 
stadiaze imyofeba, radgan mas jer kidev ar gaaCnia qmedebis 
Semadgenlobis ganxorcielebisaTvis aucilebeli ganzraxva.1213  

amdenad, Tu damnaSave SecdomiT fiqrobs, rom gamoyenebuli 
saSualebebi nebayoflobiT xelis aRebisaTvis da, Sesabamisad, 
Sedegis Tavidan asacileblad savsebiT sakmarisia, magram Sedegi 
mainc dadgeba, igi sisxlissamarTlebrivi pasuxismgeblobisgan ar 
unda gaTavisufldes.1214 maSasadame, danaSaulze xelis aReba 
obieqturad unda arsebobdes da nebayoflobiT xelis aRebisaTvis 
sakmarisi ar aris damnaSavis warmodgenaSi misi arseboba. 

im SemTxvevaSi, Tu damnaSaves aseve SecdomiT hgonia, rom 
movlenebis msvlelobis Sedegad, danaSaulebrivi Sedegi dadgeba, 
maSin, rodesac Sedegis gamowveva faqtobrivad ukve SeuZlebelia, 
anda rodesac danaSaulis damTavreba obieqturad SesaZlebelia, 
magram damnaSavem ar icis danaSaulis Casadenad aucilebeli 
saSualebebis Sesaxeb, an ubralod ar SeuZlia maTi gamoyeneba, 
radgan igi am saSualebebs obieqturad ar flobs, an 
subieqturad1215 maTi gamoyeneba ar icis, damnaSavis aseTi qmedeba 
germaniis sisxlis samarTlis dogmatikaSi da sasamarTlo 
praqtikaSi ,,xelSeSlil mcdelobad” fasdeba da, Sesabamisad, 
masze nebayoflobiT xelis aRebis SesaZlebloba gamoiricxeba,1216 
Tumca damnaSavis qmedebis ,,xelSeSlil mcdelobad” Sefaseba, 
rodesac damnaSave danaSaulis CadenisaTvis aucilebel 
saSualebebs obieqturad ver iyenebs, an subieqturad ar gaaCnia 
maTi gamoyenebis codna, ar Seesabameba e. w. delictum perfectum-dan 
momdinare istoriulad ganviTarebul ,,xelSeSlili mcdelobis’’ 
cnebas.1217 ,,xelSeSlil mcdelobaze” dawvrilebiT qvemoT iqneba 
saubari. 

damnaSaves Tu ar surs danaSaulis ganxorcieleba da, 
amasTan, igi SecdomiT fiqrobs, rom mas SeuZlia danaSaulis 
bolomde miyvana, nebayoflobiT xelis aRebas eqneba adgili. 
damnaSave darwmunebulia Tavis ZalebSi da SecdomiT hgonia, rom 
danaSaulis Semadgenlobis bolomde ganxorcielebas SeZlebs. 
magaliTad, damnaSave, romelsac ganzraxuli aqvs sxvisi binis 
gaqurdva, darwmunebulia imaSi, rom advilad moaxerxebs Zalayinis 
daxmarebiT karebis Semtvrevas. sinamdvileSi, karebi gamagrebulia 

                                                 
1212 ix. Angerer (2004), gv. 38. 
1213 ix. Angerer (2004), gv. 39. 
1214 ix. mWedliSvili-hedrixi (2011), gv. 97. 
1215 naSromSi erTmaneTisagan gamijnulia xelSeSlil da warumatebel 
mcdelobebi, ixileT uvargisi mcdelobis TavSi. 
1216 ix.: Wörner, NStZ (2010), gv. 70; BGHSt 34, gv. 56-57. 
1217 ix. Wörner (2009), gv. 291. 
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rkinis detalebiT, ris gamoc fizikurad SeuZlebelia ZalayiniT 
misi gatexva. mocemul situaciaSi, Tu damnaSave gadaifiqrebs 
qurdobis Cadenas, maSin igi unda gaTavisufldes 
sisxlissamarTlebrivi pasuxismgeblobisagan nebayoflobiT xelis 
aRebis gamo. magram, Tu Semaferxebeli garemoebebi arsebobs 
mxolod subieqtis warmodgenaSi, maSin nebayoflobiT xelis 
aRebas adgili ar eqneba.1218 

germanul sisxlis samarTlis literaturaSi mimdinareobs 
diskusia droze adre gamowveuli Sedegis Seracxvis sakiTxis 
Sesaxeb, gansakuTrebiT ki daumTavrebeli mcdelobis stadiaze, 
Tumca, SesaZlebelia, am sakiTxis gadaWra momzadebis stadiazec. 
daumTavrebeli mcdelobis SemTxvevebSi, Sedegis droze adre 
dadgoma, maSasadame, Sedegis dadgoma iseT dros, rodesac 
damnaSaves, mcdelobis stadiaze yofnis miuxedavad, hgonia, rom 
Sedegis gamosawvevad mas jer kidev sakmrisi pirobebi ar Seuqmnia, 
damnaSaves Sedegi ar Seeracxeba. amasTan, damTavrebuli 
danaSaulisaTvis pasuxismgeblobis gamouyenebloba damokidebuli 
ar aris damnaSavis mier danaSaulze xelis aRebaze, aramed igi 
efuZneba mxolod damnaSavis warmodgenas, anu rodesac igi 
SecdomiT fiqrobs, rom Sedegis gamosawvevad mas jer kidev 
yvelaferi ar gaukeTebia. Tu damnaSaves Sedegi daumTavrebeli 
mcdelobis stadiaze ar Seeracxeba, igi danaSaulis momzadebis 
stadiaze, miT ufro, ar unda Seeracxos. vinaidan Sedegis 
Seracxva, Sedegis droze adre gamowvevis gamo, gamoiricxeba, 
amitom danaSaulze xelis aReba momzadebis etapze saerTod ar 
miiReba mxedvelobaSi.1219 

sakiTxi, droze adre gamowveuli Sedegis Seracxvis 
Sesaxeb, daumTavrebeli mcdelobis dros, xSirad iwvevda davas. 
Tavad franki idga im azrze, rom ganzraxva aklia iq, sadac 
damnaSaves hgonia, rom igi mizezobrivi jaWvis ganviTarebaSi jer 
kidev ar CarTula. aseve, zogierTi mecnieri miuTiTebs imaze, rom 
damnaSaves, droze adre damdgari Sedegis dros, jer ar gaaCnia 
damTavrebuli danaSaulis ganzraxva.1220 

im SemTxvevaSi, Tu damnaSavis mier ganxorcielebuli 
qmedeba, romelzec damnaSavem xeli aiRo, sxva danaSaulis niSnebs 
Seicavs, maSin damnaSave unda daisajos swored am 
danaSaulisaTvis. aseTi moTxovna pirdapir gamomdinareobs 
saqarTvelos ssk-is 21-e muxlis me-2 nawilidan: ,,pirs, romelmac 
nebayoflobiT aiRo xeli danaSaulis damTavrebaze, 
sisxlissamarTlebrivi pasuxismgebloba daekisreba mxolod im 
SemTxvevaSi, Tu mis mier faqtobrivad Cadenili qmedeba sxva 
danaSauls warmoadgens”.  

germanul sisxlis samarTlis literaturaSi 
problematuria iseTi SemTxvevebi, sadac motivi erTi da igivea 
damTavrebuli danaSaulisaTvis da im qmedebisaTvis, romlis 

                                                 
1218 ix. wereTeli (1961), gv. 227. 
1219 ix. Angerer (2004), gv. 40-41. 
1220 ix. Angerer (2004), gv. 41-42. 



 340 

bolomde ganxorcielebaze damnaSavem Tqva uari. magaliTad, 
Zarcvis mizniT binaSi SeRwevis dros pirma gadaifiqra danaSaulis 
dasruleba (aq binis xelSeuxeblobis darRveva warmoadgens 
dagegmili Zarcvis ganxorcielebis dawyebis moments). mocemul 
SemTxvevaSi, damTavrebuli danaSaulis motivi ar neitraldeba an 
sustdeba, imis gamo, rom damnaSavem sxvisi nivTebis dauflebaze 
ganacxada uari, maSasadame, Zarcvis ganzraxvaze Tqva uari. magram 
aseT SemTxvevaSi, gasarkvevia damTavrebuli qmedeba (binis 
xelSeuxeblobis darRveva) gagebul unda iqnes, rogorc mTeli 
danaSaulis (Zarcvis) Semadgeneli nawili, Tu rogorc 
damoukidebeli dasjadi qmedeba, romelic gaTvaliswinebulia 
sisxlis samarTlis kerZo nawiliT.1221  

marTalia, germaniis sisxlis samarTlis kodeqsis 24-e 
paragrafSi aseTi daTqma ar arsebobs, Tumca zogadad mecnierebaSi 
aRiarebulia, rom pirovneba unda daisajos qmedebisaTvis, 
romelic, Tavis mxriv, im danaSaulis Semadgenlobis niSans 
warmoadgens, romelzec damnaSavem aiRo xeli. magaliTad, Tu a. 
xeli aiRo binaSi SeRweviT qurdobis Cadenaze maSin, rodesac igi 
ukve sxvis binaSi ukanonod iyo Sesuli, an man sxvis binaSi 
SesaRwevad binis karebi daaziana, damnaSave pasuxs agebs sxvisi 
binis xelSeuxeblobis darRvevisaTvis, an sxvisi qonebis 
dazianebisTvis. maSasadame, danaSaulze nebayoflobiT xelis aReba 
xels ar uSlis imave qmedebiT sxva danaSaulis damTavrebul 
danaSaulad Sefasebas, miuxedavad imisa, es danaSauli konkretuli 
safrTxis Semcvelia, Tu abstraqtuli safrTxis matarebelia. 
magaliTad, yalbi dokumentis damzadeba SemdgomSi am saSualebiT 
TaRliTobis ganxorcielebis mizniT, rodesac damnaSavem Sua 
gzaSi gadaifiqra danaSaulis bolomde miyvana da TaRliTobaze 
aiRo xeli, TavisTavad, ar gulisxmobs imas, rom damnaSavem xeli 
aiRo aseve dokumentebis gayalbebaze.1222 

amdenad, SeiZleba iTqvas, rom, rogorc qarTuli, aseve 
germanuli sisxlis samarTlis mixedviT, damnaSaves nebayoflobiT 
xelis aRebis SesaZlebloba aqvs mxolod maSin, vidre danaSauli 
ar damTavrebula. magram Tu qmedeba damTavrda da damnaSavem 
nebayoflobiT mainc imoqmeda, amisaTvis sisxlis samarTlis kerZo 
nawilSi zogierTi SemadgenlobisaTvis arsebobs ,,qmediTi 
monaniebis” saSeRavaTo normebi, romlebic, sisxlis samarTlis 
zogadi nawiliT gaTvaliswinebuli nebayoflobiT xelis aRebis 
momwesrigebeli normis msgavsad, ar SeiZleba analogiiT iqnes 
gamoyenebuli. amdenad, nebayoflobiT xelis aRebis norma 
SezRudulia mcdelobisa1223 da momzadebis normebiT. 

 
 

                                                 
1221 ix. Fischer (2012), gv. 233. 
1222 ix. Leipziger Kommentar (2007), gv. 1805. 
1223 ix. Leipziger Kommentar (2007), gv. 1811. 
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§4. Sejameba 

 
nebayoflobiT xelis aRebaze msjelobisas aRiniSna, rom 

dasaxelebuli instituti warmoadgens saxelmwifos xelSi 
arsebul saSualebas, riTac saxelmwifo cdilobs damnaSaves 
augos e. w. oqros xidi da Tavidan aicilos samarTlebrivi 
sikeTis dazianeba (,,oqros xidis Teoria”). es ki, Tavis mxriv, 
damnaSaves ixsnis mosalodneli sisxlis samarTlis represiisgan. 
amdenad, saxelmwifo nebayoflobiT xelis aRebis gamo, damnaSaves 
aTavisuflebs sasjelisagan. aqedan gamomdinare, nebayoflobiT 
xelis aReba warmoadgens ara umarTlobis an bralis 
gamomricxvel garemoebas, aramed igi aris sasjelisagan 
gaTavisuflebis personaluri safuZveli. 

nebayoflobiT xelis aRebiT qreba mcdelobisas 
warmoSobili safrTxe da sazogadoebaSi wesrigis darRveviT 
gamowveuli socialur-fsiqologiuri gancda, romelic SeiZleba 
arasaSiS mcdelobasac axasiaTebdes, amitom generaluri prevencia 
dasjadobis aucileblobas ver xedavs (,,sasjelis miznis 
modificirebuli Teoria’’). 

nebayoflobiT xelis aRebis dasabuTeba, SesaZlebelia 
maSin, rodesac saxezea nebayoflobiT xelis aRebis subieqturi da 
obieqturi pirobebi. subieqtur pirobas, rogorc ukve aRiniSna, 
warmoadgens is subieqturi elementebi, ganzraxvis, motivisa da 
miznis saxiT, romelTa arsebobis gareSe, SeuZlebelia, 
nebayoflobiT xelis aRebis institutis dasabuTeba. danaSaulze 
xelis aReba nebayoflobiT xasiaTs atarebs maSin, rodesac igi 
damnaSaveSi avtonomiuri motivebis safuZvelze aRmocendeba, es ki 
TavisTavad miuTiTebs imaze, rom damnaSavem sakuTar TavTan 
msjelobis dros, unda gadawyvitos rogor moiqces, gaagrZelos 
danaSaulebrivi saqmianoba, Tu Sewyvitos igi. Tu damnaSave 
danaSaulis ganxorcielebaze uars ityvis imis gamo, rom eSinia 
momavalSi mis mier Cadenili danaSaulis gamJRavnebis da, 
Sesabamisad, sasjelis muqaris (abstraqtuli SiSi), maSin adgili 
aqvs nebayoflobiT xelis aRebis faqts. amasTan, nebayoflobiT 
xelis aRebis subieqtur elementebTan dakavSirebiT aRiniSna, rom 
germanuli sisxlis samarTali danaSaulze xelis aRebisaTvis 
sakmarisad miiCnevs eventualur ganzraxvas. 

nebayoflobiT xelis aRebis Semdeg pirobas warmoadgens 
sabolooba, romelic naSromSi dasabuTebulia ,,sasjelis 
araefeqturi zemoqmedebis Teoriis” safuZvelze. aRniSnuli 
Teoriis mixedviT, aseve, SesaZlebelia, iseTi SemTxvevis 
dausjelobis dasabuTeba, rodesac xelis aRebis dros, damnaSave 
naklebad mniSvnelovan samarTlebriv sikeTes daazianebs (sapatio 
ukiduresi aucileblobis mdgomareoba nebayoflobiT xelis 
aRebis pirobiT). 

nebayoflobiT xelis aRebis obieqturi pirobebis 
daxasiaTebisas aRiniSna, rom, SesaZlebelia, mcdelobis momentSi 
samarTlebrivi sikeTe daziandes, Tumca aucileblad unda 
dadgindes is, Tu ramdenad iyo mcdelobis qmedeba mizezobriv 
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kavSirSi ganxorcielebul SedegTan. Tu Sedegi mcdelobis 
ganxorcielebis Semdeg, piris aqtiuri mecadineobiT SeiZleboda 
acilebuliyo Tavidan, magram Sedegi dadga sxva garemoebebis 
safuZvelze, qmedeba nebayoflobiT xelis aRebad unda Sefasdes 
(nebayoflobiT xelis aRebis dasabuTeba albaTobis maRali 
xarisxiT). 

maSasadame, rodesac Sedegis gamowveva mizezobrivad ar 
aris dakavSirebuli damnaSavis qmedebasTan, sisxlissamarTlebrivi 
pasuxismgebloba nebayoflobiT xelis aRebis safuZvelze 
gamoiricxeba.  

 
 
 

Tavi II. nebayoflobiT xelis aRebis Taviseburebani 
Tanamonawileobis formiT Cadenil deliqtebSi 

§1. danaSaulze nebayoflobiT xelis aRebis sakiTxi 
TanamonawileobiT da TanaamsruleblobiT Cadenil 

danaSaulSi 

 
Tanamonawileobis dros danaSaulze nebayoflobiT xelis 

aReba SeuZlia ara marto amsrulebels (Tanaamsrulebels), aramed 
agreTve Tanamonawilesac. 

TanamonawileTa mier danaSaulze nebayoflobiT xelis 
aRebas garkveuli specifikuroba axasiaTebs, romelic 
ganpirobebulia TanamonawileTa bunebiT. amitom SedarebiT 
gansxvavebulia masTan dakavSirebuli iuridiuli Sedegebic. Tu 
amsrulebeli xels iRebs danaSaulis Cadenaze, Tanamonawileebi 
avtomaturad ar Tavisufldebian sisxlissamarTlebrivi 
pasuxismgeblobisagan. aqedan gamomdinare, TanamonawileTa 
sisxlissamarTlebrivi pasuxismgeblobis sakiTxi individualurad 
unda gadawydes.1224 magaliTad, Tu amsrulebelma mkvlelobis 
mcdelobis stadiaze nebayoflobiT aiRo xeli, es ar niSnavs imas, 
rom danarCeni Tanamonawilenic Tavisufldebian 
sisxlissamarTlebrivi pasuxismgeblobisagan, aramed isini pasuxs 
ageben mkvlelobis mcdelobisaTvis. aris iseTi SemTxvevebic, 
rodesac amsrulebeli xels iRebs makvalificirebeli garemoebis 
ganxorcielebaze, magaliTad, ganzrax klavs erT adamians, xolo 
meore adamianis mokvlaze nebayoflobiT xels iRebs. aseT 
SemTxvevebSi, amsrulebeli pasuxs agebs saqarTvelos ssk-is 108-e 
muxlis safuZvelze, radgan man   ssk-is 109-e muxliT 
gaTvaliswinebul danaSaulze aiRo xeli, xolo Tanamonawileni 
daisjebian ssk-is me-19, 109-e muxlis me-3 nawilis ,,a” qvepunqtiT 
gaTvaliswinebuli ganzrax mkvlelobis mcdelobisaTvis.1225  

                                                 
1224 ix. sulaqveliZe, ,,sabWoTa samarTali‘‘ #1 (1985), gv. 30. 
1225 igive poziciaze dgas mWedliSvili-hedrixi, ix. mWedliSvili-hedrixi (2011), 
gv. 109. 
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maSasadame, rogorc ukve zemoT aRiniSna, nebayoflobiT 
xelis aReba, rogorc wamaxalisebeli norma, ,,warmoadgens mxolod 
pasuxismgeblobisagan personaluri gaTavisuflebis safuZvels’’.1226 
dasaxelebuli Seesabameba Tanamonawileobis aqcesorul bunebas. 
,,swored TanamonawileTa aqcesoruli buneba da TanamonawileTa 
pasuxismgeblobis individualizaciis specifika ganapirobebs 
TanamonawileTa mier danaSaulis Cadenaze nebayoflobiT xelis 
aRebis Taviseburebebs’’.1227 

nebayoflobiT xelis aRebisaTvis sakmarisi ar aris 
mxolod danaSaulis mizezobriobidan ubralo gamoTiSva, aramed 
TiToeuli monawile seriozulad unda gaisarjos, raTa Tavidan 
iqnes acililebuli danaSaulebrivi Sedegi.1228 

Tanamedrove qarTuli sisxlis samarTlis kanonmdebloba 
TanamonawileTa mier nebayoflobiT xelis aRebis sakiTxs 
saqarTvelos sisxlis samarTlis kodeqsis 21-e muxlis farglebSi 
aregulirebs. am muxlis me-3 nawilis Tanaxmad, Tanamonawileebs 
sisxlissamarTlebrivi pasuxismgebloba ar daekisrebaT, Tu maT 
Seasrules Semdegi pirobebidan erT-erTi: 

1) gadaarwmunes amsrulebeli; 
       2) droulad Seatyobines xelisuflebis organos; 

3) sxvagvarad SeuSales xeli amsrulebels an sxva 
Tanamonawiles da amiT ar misces danaSaulis damTavrebis 
SesaZlebloba; 
4) damxmarem danaSaulis dawyebamde uari Tqva Sepirebuli 
qmedebis Sesrulebaze; 
5) damxmarem danaSaulis damTavrebamde ukan daibruna 
danaSaulis Casadenad gadacemuli iaraRi an saSualeba. 
dasaxelebuli pirobebi nebayoflobiT xelis aRebis 

safuZvels qmnis maSin, Tuki maTi ganxorcielebis safuZvelze 
danaSaulebrivi Sedegi Tavidan iqneba acilebuli. winaaRmdeg 
SemTxvevaSi, maTi moqmedeba, sisxlis samarTlis kodeqsis 21-e 
muxlis me-4 nawilis safuZvelze, sasamarTlom SeiZleba 
gaiTvaliswinos sasjelis daniSvnis dros, rogorc 
pasuxismgeblobis Semamsubuqebeli garemoeba. Tumca, sisxlis 
samarTlis kodeqsis 21-e muxlis me-3 nawilis bolo winadadeba 
akeTebs gamonakliss fizikuri damxmarisaTvis. sisxlis samarTlis 
literaturaSi gamoTqmulia mosazreba, romelic SemdgomSi iqneba 
ganxiluli, rom es gamonaklisi, SesaZlebelia, 
Tanaamsruleblebzec gavrceldes.  

amsruleblis gadarwmuneba, erT SemTxvevaSi, nebayoflobiT 
xelis aRebad miiCneva maSin, rodesac amsrulebels gadawyvetili 
aqvs danaSaulis Cadena da Tanamonawileebi SeZleben mis 
dayoliebas, xeli aiRos danaSaulis Cadenaze. magaliTad, a. 
waaqeza b. moekla g., magram cota xnis gasvlis Semdeg, a. 
gadaifiqra g. mokvla da daarwmuna amsrulebeli xeli aeRo 

                                                 
1226 turava (2013), gv. 322; aseve, ix. gamyreliZe (2008), gv. 173. 
1227 sulaqveliZe (1992), gv. 189. 
1228 ix. Heinrich, AT  (2012), gv. 358-359. 
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danaSaulis Cadenaze. meore SemTxvevaSi, nebayoflobiT xelis 
aRebad ganixileba aseve iseTi SemTxveva, rodesac wamqezebels 
SecdomiT hgonia, rom amsrulebeli daarwmuna danaSaulis 
Casadenad da Semdeg Seecdeba mis gadarwmunebas, ar Caidinos 
danaSauli. sinamdvileSi, amsrulebels Tavidanve ar hqonda 
ganzraxuli danaSaulis Cadena da Tanamonawilis cda pirvelive 
jerze uSedego aRmoCnda. magaliTad, a. Seecada b. dayoliebas 
mkvlelobis Casadenad, a.-s egona, rom misma Zalisxmevam, 
daerwmunebina b., moekla g., Sedegi gamoiRo, Tumca cota xnis 
Semdeg, a.-m gadaifiqra g.-s mokvla, daukavSirda b.-s da Seecada 
misi warmodgeniT waqezebuli b. gadarwmunebas. 

amsruleblis gadarwmuneba SeuZlia rogorc wamqezebels, 
aseve organizators da fsiqikur damxmares. Tanamonawileebs 
sisxlissamarTlebrivi pasuxismgebloba ar unda daekisroT 
maSinac, rodesac isini Seecdebian erTmaneTis gadarwmunebas. 
magaliTad,  a. waaqeza b. ganzrax mkvlelobis Casadenad. vinaidan 
b. ar hqonda iaraRi, a.-m urCia amsrulebels, dakavSireboda c.-s da 
misgan SeeZina iaraRi. magram vidre c. iaraRs miscemda b.-s, a.-m 
gadaifiqra danaSaulis Cadena, saswrafod daukavSirda c.-s da 
garigebis procesSi gadaarwmuna c., ar mieyida b.-sTvis iaraRi. 
vinaidan b.-s iaraRi ar hqonda, danaSauli veRar ganaxorciela. 
Tumca, Tu amsrulebelma danaSauli sxva saSualebiT mainc 
Caidina, wamqezebels sisxlissamarTlebrivi pasuxismgebloba 
aucileblad daekisreba. sakiTxis amgvari Sefaseba gamomdinareobs 
sisxlis samarTlis kodeqsis 21-e muxlis me-4 nawilis 
moTxovnebidan. 

am magaliTisagan gansxvavdeba iseTi SemTxveva, rodesac 
wamqezebelma amsrulebels mkvlelobis Cadenaze xeli aaRebina, 
magram mesame pirma, romlis Sesaxeb pirvelma wamqezebelma ar 
icoda, aiZula amsrulebeli Caedina igive danaSauli. mocemul 
SemTxvevaSi, pirvel wamqezebels nebayoflobiT xelis aRebis gamo, 
ar daekisreba sisxlissamarTlebrivi pasuxismgebloba. marTalia, 
is Sedegi, romelic pirveli wamqezeblis Tavdapirveli ganzraxviT 
iyo moculi, ganxorcielda, magram aq gadamwyvetia ara Sedegis 
dadgomis faqtori, aramed sisxlis samarTlis kodeqsis 21-e 
muxlis sxva ZiriTadi pirobebi, kerZod, nebayoflobiToba, 
romelic saxezea da pirveli wamqezeblis qmedeba mizezobrivad ar 
aris dakavSirebuli damdgar SedegTan.1229  

aris iseTi SemTxvevebi, rodesac organizatori an 
wamqezebeli nebayoflobiT xelis aRebis motiviT xels uSlis 
amsrulebels mkvlelobis bolomde miyvanaSi, magram amsrulebeli, 
amis miuxedavad, mainc moaswrebs dazaralebulisaTvis 
janmrTelobis dazianebas. am SemTxvevaSi, organizatori an 
wamqezebeli janmrTelobis ganzrax dazianebaSi 
TanamonawileobisaTvis unda daisajon,1230 radgan maT mier 

                                                 
1229 ix. sulaqveliZe, ,,sabWoTa samarTali‘‘ #1, (1985), gv. 36. 
1230 ix.: gvenetaZe (1994), gv. 106; sulaqveliZe (1992), gv. 190. 
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miRebuli zomebi sakmarisi ar aRmoCnda danaSaulebrivi Sedegis 
Tavidan asacileblad. 

SesaZlebelia, organizatorma gadaarwmunos rogorc 
amsrulebeli, aseve sxva Tanamonawile. amasTan, gadarwmunebis 
faqts SesaZlebelia, adgili hqondes maSin, rodesac amsrulebeli 
imyofeba rogorc momzadebis, aseve mcdelobis stadiaze. amis 
garda, TanamonawileTa mxridan nebayoflobiT xelis aReba 
dasaSvebia maSinac, rodesac amsrulebelma qmedeba iuridiulad 
daamTavra da igi faqtobrivad jer kidev ar aris dasrulebuli.1231 

Semdgomi piroba mdgomareobs imaSi, rom nebayoflobiT 
xelis aRebis gamo, Tanamonawileebi sisxlissamarTlebrivi 
pasuxismgeblobisgan gaTavisufldebian maSin, rodesac isini 
sxvagvarad SeuSlian xels amsrulebels an sxva Tanamonawiles da 
amiT ar miscemen danaSaulis damTavrebis saSualebas. sxvagvarad 
xelis SeSlaa, magaliTad, Tanxis gadaxda, Sepyroba, Txovna da   
a. S.1232 

pirobaSi ,,sxvagvarad xelis SeSla’’ moiazreba aseve iseTi 
SemTxveva, rodesac Tavdapirvelad wamqezebeli daiyoliebs 
amsrulebels ganzrax mkvlelobis CadenaSi an fsiqikuri damxmare 
rCeva-darigebas miscems amsrulebels, xolo Semdeg danaSaulis 
damTavrebamde isini gadaifiqreben mkvlelobis Cadenas da 
daarwmuneben SurisZiebis grZnobiT gamsWvalul amsrulebels 
imaSi, rom savsebiT sakmarisi iqneba, Tu igi dazaralebuls 
mxolod janmrTelobas dauzianebs. amasTan, Tanamonawileebs mZime 
Sedegis Tavidan acilebis sxva saSualeba ar hqondaT. 
amsrulebelma daujera Tanamonawileebs da mkvlelobis nacvlad 
janmrTeloba dauziana dazaralebuls. am magaliTSi saintereso 
aris is, Tu rogor unda gadawydes Tanamonawilis 
pasuxismgeblobis sakiTxi. Tanamonawile (wamqezebelma da 
damxmarem), mkvlelobaze xelis aRebis miuxedavad, unda daisajos 
Tu ara janmrTelobis dazianebisaTvis, Tu saerTod unda 
gaTavisufldes pasuxismgeblobisagan? 

am kiTxvaze pasuxis gasacemad, Tavdapirvelad, aucilebelia 
dasaxelebuli SemTxveva Sedardes sisxlis samarTlis 
dogmatikaSi Camoyalibebul e. w. riskis Semcirebis TeoriiT 
dafuZnebul iseT SemTxvevasTan, rodesac damnaSaves sxva piri 
daarwmunebs imaSi, rom umjobesi iqneba, Tu igi mkvlelobis 
nacvlad janmrTelobas dauzianebs dazaralebuls. ,,riskis 
Semcirebis Teoriis” Tanaxmad, piri, vinaidan man ufro didi 
samarTlebrivi sikeTe gadaarCina, ar daisjeba danaSaulis 
waqezebisaTvis, aramed igi gaTavisufldeba sisxlissamarTlebrivi 
pasuxismgeblobisagan obieqturi Seracxvis ararsebobis gamo.1233  

maSasadame, ,,riskis Semcirebis Teoriis” Tanaxmad, mTavaria, 
rom pirma Seamciros riski. zemoT dasaxelebul magaliTSi, 
TanamonawileTa mier riski namdvilad iqna Semcirebuli, Tumca 
gasaTvaliswinebelia is faqtori, rom Tanamonawile, kerZod, ki 

                                                 
1231 am sakiTxze dawvrilebiT ixileT qvemoT. 
1232 ix. dvaliZe, zogadi nawili (2007), gv. 184. 
1233 ix. turava (2013), gv. 343. 
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wamqezebeli, Tavdapirvelad, Tavad gaxda ufro didi riskis 
ganzrax Seqmnis iniciatori, rasac ,,riskis Semcirebis TeoriiT” 
dafuZnebul SemTxvevebSi, rogorc wesi, ara aqvs adgili. aqedan 
gamomdinare, wamqezebels Sedegi (janmrTelobis dazianeba) 
obieqturad Seeracxeba, Tumca, SesaZlebelia, mas 
sisxlissamarTlebrivi pasuxismgebloba ssk-is 38-e muxlis 
safuZvelze ar daekisros bralis gamomricxveli sapatiebeli 
garemoebis gamo (bralis gamomricxveli zekanonuri garemoeba 
nebayoflobiT xelis aRebis pirobiT). rac Seexeba fsiqikuri 
damxmaris pasuxismgeblobis sakiTxs, wamqezebelTan SedarebiT, am 
SemTxvevaSi gansxvavebul viTarebas aqvs adgili. vinaidan 
fsiqikuri damxmare ar aris Tavdapirveli riskis Seqmnis 
iniciatori, aramed igi ukve arsebuli riskis ganmtkicebis 
xelSemwyobia, amitom, SesaZlebelia, misi meore qmedeba 
(amsruleblis dayolieba janmrTelobis dazianebis CadenaSi) 
,,riskis Semcirebis Teoriis” safuZvelze, obieqturi Seracxvis 
gamomricxvel garemoebad Sefasdes (obieqturi Seracxvis 
gamomricxveli garemoeba nebayoflobiT xelis aRebis pirobiT). 

TanamonawileTa mier nebayoflobiT xelis aRebis me-4 da  
me-5 piroba exeba mxolod damxmares. dasaxelebuli pirobebi 
gaTvaliswinebulia saqarTvelos sisxlis samarTlis kodeqsis 21-e 
muxlis me-3 nawilis me-2 winadadebaSi, sadac miTiTebulia, rom 
danaSaulebrivi Sedegis dadgomis miuxedavad, damxmare unda 
gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisagan 
nebayoflobiT xelis aRebis gamo, Tu igi amsruleblis mier 
danaSaulis dawyebamde uars ganacxadebs Sepirebuli qmedebis 
Sesrulebaze an danaSaulis damTavrebamde ukan daibrunebs 
gadacemul iaraRs an sxva saSualebas. es gaxlavT erT-erTi 
sagamonakliso SemTxveva, rodesac damnaSave, Sedegis dadgomis 
miuxedavad, Tavisufldeba sisxlissamarTlebrivi 
pasuxismgeblobisgan nebayoflobiT xelis aRebis gamo.   

danaSaulis dawyebamde damxmare Tavisi iniciativiT an 
amsruleblis an sxva piris Txovnis safuZvelze, SeiZleba 
Sepirdes amsrulebels, rom danaSaulis Cadenis momentSi, an 
danaSaulis dasrulebamde Seasrulebs raime moqmedebas an Tavs 
Seikavebs moqmedebis Sesrulebisagan. Sepireba SeiZleba gamoixatos 
danaSaulis dafarvaSic. magram imisaTvis, rom damxmare 
gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisagan 
nebayoflobiT xelis aRebis gamo, man Sepirebuli qmedebis 
Sesrulebaze aucileblad danaSaulis dawyebamde unda ganacxados 
uari. es gaxlavT kanonmdeblis imperatiuli moTxovna da amis 
Seusrulebloba gamoiwvevs damxmaris sisxlissamarTlebrivi 
pasuxismgeblobas.  

sisxlis samarTlis kodeqsis 21-e muxlis me-3 nawilis me-2 
winadadebaSi kanonmdebeli saubrobs imaze, rom damxmarem 
aucileblad danaSaulis dawyebamde unda ganacxados uari 
Sepirebuli qmedebis Sesrulebaze. kanoni badebs SekiTxvas: 
kanonmdebeli damxmares xom ar uzRudavs nebayoflobiT xelis 
aRebis uflebas, da Tu es asea, ramdenad pasuxobs kanonmdebeli 
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humanurobisa da samarTlianobis principebis moTxovnebs da 
nebayoflobiT xelis aRebis institutis amocanebs?  

es sakiTxi imitom aris aqtualuri, rom praqtikaSi arsebobs 
iseTi SemTxvevebi, rodesac danaSaulis Semadgenlobis 
ganxorcielebis dawyebis Semdeg, damxmares SeuZlia gadaifiqros 
Sepirebuli qmedebis Sesruleba. magaliTad, a. unda Tavisi 
mezobeli b. gaTokos da wyalSi Caagdos. amisaTvis, a.-s esaWiroeba 
avtomanqana. igi daukavSirda d.-s da daxmareba sTxova. d. 
daxmarebas Sepirda. gegmis mixedviT, d.-s avtomanqana b.-s saxlis 
win unda gaeCerebina da Tavad wasuliyo iqidan. rodesac a.-m b. 
gaToka da daapira saxlidan misi gamoyvana, am dros daureka d.-m 
da daxmarebaze uari ganucxada. amis miuxedavad, a.-m gaTokili b. 
fexiT miiyvana mdinaremde da mokvlis ganzraxviT wyalSi 
gadaagdo. xelebSekrulma b.-m Tavi ver daaRwia mdinares da 
daixrCo. 

dasaxelebul magaliTSi d. uari ganacxada Sepirebuli 
qmedebis Sesrulebaze mas Semdeg, rac amsrulebelma mkvlelobis 
Semadgenlobis ganxorcieleba daiwyo. maSasadame, d. Sedegis 
dadgomis miuxedavad, nebayoflobiT aiRo xeli danaSaulis 
Cadenaze. magram d. rogorc potenciuri fizikuri damxmare, 
gaTavisufldeba sisxlissamarTlebrivi pasuxismgeblobisagan 21-e 
muxlis me-3 nawilis Tanaxmad? pasuxi uaryofiTia, radgan, rogorc 
ukve iTqva, kanonmdebeli me-3 nawilSi moiTxovs, rom 
sisxlissamarTlebrivi pasuxismgeblobisgan Tavisufldeba is 
damxmare, romelic danaSaulis dawyebamde da ara dawyebis Semdeg 
xels aiRebs danaSaulze. Tumca samarTlebrivi TvalsazrisiT, 
damxmare danaSaulis dawyebamde ityvis uars Sepirebuli qmedebis 
Sesrulebaze, Tu danaSaulis dawyebis Semdeg, gansxvavebul 
Sedegebs ar iZleva, radgan orive SemTxvevaSi igi mizezobrivad 
aRar aris dakavSirebuli im SedegTan, romelsac amsrulebeli 
misgan damoukideblad Cadis. maSin rogor unda moiqces 
samarTalSemfardebeli? marTalia, am problemis Tavidan acileba 
samarTalSemfardebels SeuZlia analogiis gamoyenebis gziT, 
Tumca ukeTesia, Tu Tavad kanonmdebeli sakanonmdeblo doneze 
moawesrigebs am sakiTxs da ssk-is 21-e muxlis me-3 nawilis me-2 
winadadebas ase Camoayalibebs: ,,...damxmares agreTve ar daekisreba 
sisxlissamarTlebrivi pasuxismgebloba, Tu man amsruleblis mier 
danaSaulis dasrulebamde uari Tqva Seesrulebina Sepirebuli 
qmedeba, anda ukan daibruna danaSaulis Casadenad gadacemuli 
iaraRi an saSualeba”.  

aseTi formulireba ori mizeziT aixsneba, jer erTi, 
danaSaulSi daxmareba, SesaZlebelia, daiwyos qmedebis 
Semadgenlobis ganxorcielebis dawyebamde da gagrZeldes 
danaSaulis iuridiulad damTavrebis Semdegac. ase, magaliTad, a. 
Sepirda b., rom qurdobis Cadenis Semdeg, rodesac igi sxvisi 
saxlidan nivTebs gamoitanda, telefoniT Seatyobinebda 
avtomanqanis karebis kods, raTa b.-s SeZleboda a. avtomanqanis 
gaReba da nivTebis waReba. rodesac b.-m saxlidan nivTebi 
gamoitana, a.-m daureka b. da uari ganucxada kodis micemaze.  
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meore, SesaZlebelia, adgili hqondes e. w. suqcesiur 
Tanamonawileobis SemTxvevebs, kerZod, suqcesiur daxmarebas da 
suqcesiur Tanaamsruleblobas.1234 es iseTi SemTxvevaa, rodesac 
piri daxmarebis survils iuridiulad damTavrebuli danaSaulis 
etapze avlens. amasTan dakavSirebiT, SesaZlebelia, aseTi 
magaliTis moyvana: a. d. jibidan safule amoacala, es faqti 
sxvebma SeamCnies da ukan gayvnen a.-s. amasobaSi, damnaSaves misi 
megobari b. Sexvda, romelsac farulad gadasca safule. amis 
Semdeg, isini iqaurobas swrafad gascildnen.1235 im SemTxvevaSi, Tu 
ki b. a.-s mier gadacemuli safule, jer jibeSi Caido, xolo Semdeg 
gadaifiqra danaSaulis Cadena da iqve mdgom policiels gadasca 
igi, maSin aucileblad unda daisvas b.-s pasuxismgeblobisagan 
gaTavisuflebis sakiTxi nebayoflobiT xelis aRebis gamo. 

dasaxelebul magaliTebSi, rodesac amsrulebelma sxvisi 
nivTebi saxlidan gaitana, anda sxvisi safule jibeSi Caido, amiT 
man qurdoba iuridiulad daamTavra, magram faqtobrivad nivTebis 
dauflebis procesi jer kidev grZeldeboda, maSasadame, qmedeba 
faqtobrivad dasrulebuli ar iyo. amitom qurdobis faqtobrivad 
dasrulebamde damxmaris nebismieri qmedeba, romelic 
mizezobriobidan mis gamoTiSvas adasturebs, SesaZlebelia, 
iuridiulad damTavrebul danaSaulze nebayoflobiT xelis 
aRebiT dasabuTdes. 

 damxmaris mxridan gacxadebuli nebayoflobiTi uari, rom 
igi aRar monawileobs danaSaulis CadenaSi da imis rwmena, rom 
misi monawileobis gareSe danaSauli ar damTavrdeba, TavisTavad 
ar warmoadgens nebayoflobiT xelis aRebisaTvis sakmaris 
pirobas, Tuki amsrulebeli, damxmaris mier danaSaulis CadenaSi 
Setanili ,,wvlilis” wyalobiT, bolomde miiyvans danaSauls. 

magaliTad, sisxlis samarTlis literaturaSi aseTi 
kazusia moyvanili, a. qurdobis mizniT, maRaziis mepatronis 
gasaRebi gadasca b.-s, Tumca mogvianebiT a.-m maRaziis gaqurdva 
gadaifiqra. igi daukavSirda b.-s da piroba CamoarTva, rom igi 
arafers ar moimoqmedebda, Tumca b.-s dapireba moCvenebiTi iyo, 
radgan man aRniSnuli gasaRebis daxmarebiT qurdoba mainc 
ganaxorciela.1236  

                                                 
1234 ,,suqcesiuri Tanaamsruleblobis” Sesaxeb ix. gamyreliZe (1974), gv. 114. ga-
myreliZe e. w. Senadgen danaSaulebSi,  rogoric aris, magaliTad, yaCaRoba, ua-
ryofs ,,suqcesiur Tanaamsruleblobis” SesaZleblobas, ix. gamyreliZe (1974) gv. 
117. dasaxelebuli Sexeduleba, SesaZlebelia, ar iqnes gaziarebuli, radgan 
aris iseTi ,,Senadgeni danaSaulebi”, rogoric aris, magaliTad, gaupatiureba, 
sadac ,,suqcesiuri Tanaamsrulebloba” srulebiT SesaZlebelia. magaliTad, a. 
Zalis gamoyenebiT Seecada arasrulwlovani b.-s gaupatiurebas, magram Zlieri 
daZabulobis gamo, man ver moaxerxa sqesobrivi aqtis ganxorcieleba, ris gamoc, 
man mouxmo d.-s, (masTan winaswar ar yofila SeTanxmebuli), xolo am ukanask-
nelma a.-s mier gakavebul d.-Tan daamyara sqesobrivi kavSiri. amrigad,   e. w. Se-
nadgen danaSaulebSi gaumarTlebelia ,,suqcesiuri Tanaamsruleblobis” SesaZ-
leblobis erTmniSvnelovnad uaryofa. 
1235 ix. Krey, Esser, AT (2012), gv. 444-445. 
1236 ix. Roxin, AT (2003), gv. 581. 
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mocemul SemTxvevaSi, a. unda daisajos qurdobaSi 
TanamonawileobisaTvis.1237 igi mxolod maSin gaTavisufldeba 
sisxlissamarTlebrivi pasuxismgeblobisgan, Tu b.-s dapirebas 
kategoriuli xasiaTi eqneba. maSasadame, rodesac a. 
gadaafiqrebinebs b. danaSaulis Cadenas, Tumca mxolod amis 
Semdeg, axlad warmoSobili ganzraxvis safuZvelze b. a. mier 
gadacemuli gasaRebis daxmarebiT ganaxorcielebs danaSauls. am 
SemTxvevaSi, a.-s dausjeloba efuZneba imas, rom axlad 
warmoSobili ganzraxva axal umarTlobas afuZnebs, romelSic a. 
ar monawileobs.1238 

nebayoflobiT xelis aRebis mexuTe piroba mocemulia 
saqarTvelos sisxlis samarTlis kodeqsis 21-e muxlis me-3 
nawilis bolo winadadebaSi. aq saubaria imaze, rom, Tu fizikurma 
damxmarem amsruleblis mier danaSaulis damTavrebamde ukan 
daibruna amsruleblisaTvis an sxva TanamonawilisaTvis 
gadacemuli iaraRi an sxva saSualeba, igi Tavisufldeba 
sisxlissamarTlebrivi pasuxismgeblobisgan. es iseTi SemTxvevaa, 
rodesac damxmare, danaSaulis dawyebamde an dawyebis Semdeg, 
amsrulebels an sxva Tanamonawiles jer gadascems iaraRs, 
romelic SeiZleba iyos sxvadasxva saxis (cecxlsasroli an civi 
iaraRi), an sxva saSualebebs, romelSic igulisxmeba yvela is 
sagani, romelic gamoiyeneba danaSaulis Casadenad, maT Soris, 
saTamaSo saSualebebi, cxovelebi da a. S. xolo amis Semdeg, 
damxmare ukan ibrunebs maT sxvadasxva gziT. igi SeiZleba 
gamoixatos ZaliT an nebiT gamorTmevaSi, damalvaSi da sxv. am 
normis mizania, rom damxmare gamoeTiSos im mizezobriv jaWvs, 
romelSic Tavad iyo CarTuli da danaSaulis damTavrebisaken iyo 
mimarTuli.  

swored amitom sisxlissamarTlebrivi pasuxismgeblobisgan 
ar Tavisufldeba is damxmare, romelic, marTalia, ukan ibrunebs 
damnaSavisaTvis gadacemul saSualebas, magram igi mainc ver 
aRwevs Tavs im mizezobriv jaWvs, romelSic igi Tavdapirvelad 
Tavisi qmedebiT CaerTo. magaliTad, a. b. qurdobis Cadenamde 
gamoarTva gasaRebi naqurdalis Sesanaxad. b. misca a.-s gasaRebi, 
magram cota xnis Semdeg gadaifiqra danaSaulSi daxmareba da 
daibruna gasaRebi. Tumca, gasaRebis dabrunebamde a.-m Cumad 
daamzada asli, ris Sedegadac man mainc moaxerxa binaSi 
naqurdali nivTebis Senaxva.1239 

am SemTxvevaSi, fizikuri damxmare, marTalia, ar 
gaTavisufldeba sisxlissamarTlebrivi pasuxismgeblobisagan, 
magram mas SeZlebisdagvarad Seumsubuqdeba sasjeli. sisxlis 
samarTlis dogmatikaSi samarTlianad aris miTiTebuli, rom 
pasuxismgeblobis Semsubuqeba fizikuri damxmarisaTvis sisxlis 
samarTlis kodeqsis 21-e muxlis me-4 nawilis farglebSi unda 
ganxorcieldes.1240 

                                                 
1237 Sead. Vogler, ZStW (1986), gv. 345. 
1238 ix. Roxin, AT (2003), gv. 582. 
1239 ix.: turava (2013),Ggv. 342; Baumann, Weber, Mitsch, AT (2003), gv. 652. 
1240 ix. gamyreliZe (2008), gv. 176. 
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marTalia, sisxlis samarTlis kodeqsis 21-e muxlis me-4 
nawilSi kanonmdebeli mxolod organizators, wamqezebels da 
fsiqikur damxmares hpirdeba, rom sasamarTlom, Sedegis gamowvevis 
miuxedavad, maT mier miRebuli zomebi, SeiZleba, sasjelis 
daniSvnis dros mxedvelobaSi miiRos, rogorc pasuxismgeblobis 
Semamsubuqebeli garemoeba, magram fizikuri damxmaris mimarT am 
normis gamoyeneba pirovnebis sasargeblod analogiis gamoyenebis 
kargi magaliTia. 

aqedan gamomdinare, aSkaraa, rom kanonmdebeli am nawilSi 
mosamarTles ar boWavs, aramed aZlevs Tavisufali arCevanis 
gakeTebis saSualebas, Seumsubuqos Tanamonawiles 
sisxlissamarTlebrivi pasuxismgebloba an uari uTxras yovelgvar 
Semsubuqebaze. maSasadame, aRniSnuli norma Tanamonawileebs 
sisxlissamarTlebrivi pasuxismgeblobis Semsubuqebis absolutur 
garantiebs ar aZlevs.  

SeiZleba Tu ara, rom Tanamonawileebma danaSaulze aiRon 
xeli rogorc moqmedebiT, ise umoqmedbiT? sisxlis samarTlis 
mecnierebaSi gabatonebuli iyo Sexeduleba, romlis Tanaxmad, 
wamqezebels da fsiqikur damxmares danaSaulze nebayoflobiT 
xelis aReba SeeZlo mxolod moqmedebiT, xolo damxmares, 
gamonaklisi saxiT, SeeZlo umoqmedobiTac Seewyvita 
danaSaulebrivi saqmianoba.1241 analogiuri azri viTardeba 
Semdgomi periodis sisxlis samarTlis zogierTi mecnieris 
naSromebSi,1242 Tumca es pozicia sisxlis samarTalSi gaziarebuli 
ar aris. sisxlis samarTlis literaturaSi aRniSnulia, rom 
wamqezebels SeuZlia danaSaulze umoqmedobiT aiRos xeli maSin, 
rodesac igi amas gadawyvets manam, vidre bolomde daarwmunebs 
amsrulebels, rom man Caidinos danaSauli.1243 aseve, fizikur 
damxmares SeuZlia umoqmedobiT aiRos xeli danaSaulze.1244  

rac Seexeba Tanaamsrulebels, man SeiZleba danaSaulze 
xeli aiRos rogorc moqmedebiT, aseve umoqmedobiT. magaliTad, a. 
gaakava d., xolo b. Seecada mis gaupatiurebas. magram, sqesobrivi 
aqtis dawyebamde a. gadaifiqra danaSaulis Cadena da msxverpls 
xeli gauSva. amis miuxedavad, b. mainc SeZlo d. gaupatiureba.1245 

aseT SemTxvevaSi, SesaZlebelia, a. gaTavisufldes 
sisxlissamarTlebrivi pasuxismgeblobisgan ara mxolod maSin, 
rodesac igi xels gauSvebs dazaralebuls, aramed maSinac, 
rodesac igi meore Tanaamsrulebels winaaRmdegobas gauwevs, 
gadaefareba dazaralebuls da amgvarad ar miscems meore 
amsrulebels danaSaulis damTavrebis saSualebas. maSasadame, 
aqtiuri qmedebiT aiRebs xels danaSaulze.1246 

amis garda, zemoT mocemul msjelobaSi dasazustebelia 
zogierTi sakiTxi. jer erTi, gaupatiurebis dros, rodesac a. 

                                                 
1241 ix. wereTeli (1961), gv. 244-245. 
1242 ix.: sulaqveliZe (1992), gv. 201; maxaraZe (2006), gv. 215. 
1243 ix. gamyreliZe (2008), gv. 173. 
1244 ix. mWedliSvili-hedrixi (2011), gv. 116. 
1245 ix. gamyreliZe (2008), gv. 177. 
1246 ix. gamyreliZe (1974), gv. 157. 
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dazaralebuli Zalis gamoyenebiT Zirs daawvina, xolo b.-m 
dazaralebuls dauwyo tansacmlis gaxda da amis Semdeg, a. 
gadaifiqra danaSaulSi monawileoba da xeli gauSva waqceul 
dazaralebuls, xolo b. danaSauli bolomde ganaxorciela, a. 
gaTavisufldeba sisxlissamarTlebrivi pasuxismgeblobisgan 
nebayoflobiT xelis aRebis gamo, Tu dadgindeba, rom b., a. 
monawileobis gareSe, uproblemod SeZlebda danaSaulis bolomde 
miyvanas. meore mniSvnelovan sakiTxs warmoadgens is, rom, Tu 
Tanaamsrulebeli gaupatiurebis dawyebamde wamqezeblis rolSi 
gamovida, xolo Semdgom Tanaamsruleblis funqcia Seasrula da 
danaSaulis damTavrebamde umoqmedobiT Sewyvita danaSaulSi 
monawileoba, danaSaulis damTavrebis SemTxvevaSi igi 
sisxlissamarTlebrivi pasuxismgeblobisgan ar gaTavisufldeba, 
radgan aq, zemoT dasaxelebuli SemTxvevisagan gansxvavebiT, 
gadamwyvetia mizezobrivi jaWvidan gaTiSvis safuZvelze, Sedegis 
Tavidan acileba. 

a. waaqeza b. gaupatiurebis Casadenad. Semdeg a. Tavadac 
CaerTo danaSaulis uSualo ganxorcielebis procesSi, kerZod, 
xelebi gaukava dazaralebuls, xolo Semdeg gadaifiqra 
danaSaulis damTavreba da xeli gauSva msxverpls. 

am SemTxvevaSi, a. sisxlissamarTlebrivi 
pasuxismgeblobisagan ar gaTavisufldeba, radgan misi pirveli 
qmedeba, kerZod, dayolieba mizezobrivad aris dakavSirebuli 
SedegTan. 

vinaidan, danaSaulSi ramdenime piris monawileoba 
samarTlebriv sikeTes ufro didi saSiSroebis winaSe ayenebs, 
vidre erTi piris monawileoba, amitom, Sesabamisad, 
TanamonawileTa (TanaamsrulebelTa) mier nebayoflobiT xelis 
aRebis dros ufro mkacri moTxovnebi aris gaTvaliswinebuli. 
amdenad, Tu danaSaulis erT-erTi monawile nebayoflobiT 
aqtiurad xels SeuSlis danaSaulis Semdgom ganxorcielebis 
process, masTan erTad sisxlissamarTlebrivi pasuxismgeblobisgan 
Tavisufldebian is monawilenic, romlebic SeTanxmdebian amis 
Sesaxeb, magaliTad, a. b. da g. erToblivad ganizraxes d.-s saxlis 
dawva. a. benziniT gajerebuli naWeri saxlis sardafSi aanTo. 
Tumca Semdgom maTSi sinanulis grZnobam gaiRviZa da SeTanxmebis 
Tanaxmad, b. kvlav Sevida sardafSi da Caaqro cecxli, vidre igi 
mTels saxls moedeboda. mocemul magaliTSi, marTalia, d.-s 
saxli b.-s aqtiuri moqmedebiT gadarCa dawvas, magram, amis 
miuxedavad, danarCeni monawilenic gaTavisufldebian 
sisxlissamarTlebrivi pasuxismgeblobisagan danaSaulze 
nebayoflobiT xelis aRebis gamo.1247 

SesaZlebelia, nebayoflobiT xelis aRebad Sefasdes a. da 
g. qmedeba maSinac, rodesac, marTalia, isini b.-sTan ar 
SeTanxmebulan danaSaulze nebayoflobiT xelis aRebis Taobaze, 
magram, rodesac b.-m gadawyvita sardafSi anTebuli naWeri Caeqro 
da amisaTvis aqtiuri moqmedeba daiwyo, a.-s da g.-s misTvis xeli 

                                                 
1247 ix.: Heinrich, AT (2012), gv. 357; mWedliSvili-hedrixi (2011), gv. 116. 
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ar SeuSlia, miuxedavad imisa, rom maT icodnen amis Sesaxeb da 
SeeZloT kidec aRekveTaT b.-s qmedeba.  

TanamonawileTa mier nebayoflobiT xelis aRebis dros 
zogjer Tanaamsrulebeli an Tanamonawile aRmoCndebian 
aucilebeli mogeriebis mdgomareobaSi. es maSin xdeba, rodesac 
Tanamonawile (Tanaamsrulebeli) nebayoflobiT xels iRebs 
danaSaulze da sxva Tanamonawiles (Tanaamsrulebels) Zalis 
gamoyenebiT aiZulebs Sewyvitos danaSaulis ganxorcieleba. am 
SemTxvevaSi, xelis amRebma SesaZlebelia, garkveuli dazianebebic 
ki miayenos Tanamonawileebs, magram amis miuxedavad, igi unda 
gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisgan, 
pirvel rigSi, nebayoflobiT xelis aRebis gamo, xolo meore 
rigSi, marTlwinaaRmdegobis ararsebobis gamo, kerZod, 
aucilebeli mogeriebis safuZvelze.1248 

mocemuli msjeloba badebs erT saintereso SekiTxvas, 
kerZod, ramdenad SeuZlia xelis amRebs isargeblos aucilebeli 
mogeriebis uflebiT maSin, rodesac igi, Tavdapirvelad, azianebs 
samarTlebriv sikeTes, xolo amis Semdgom, nebayoflobiT xelis 
aRebis mizniT, Tanaamsruleblis mimarT iyenebs aucilebeli 
mogeriebis uflebas da azianebs mas. ase, magaliTad, a. da b. 
ganizraxes d. mokvla. am mizniT, a.-m esrola d.-s da daWra, ramac 
gamoiwvia janmrTelobis naklebad mZime dazianeba, xolo b.-m 
aacila. b.-s undoda meorejer esrola d., magram a. amis saSualeba 
ar misca. b.-e jiutad cdilobda danaSaulis bolomde miyvanas, ris 
gamoc, a.-m mis mimarT Zala gamoiyena da janmrTelobis ganzrax 
naklebad mZime dazianeba miayena. 

dasaxelebuli magaliTis mixedviT, b. daisjeba ganzrax 
mkvlelobis mcdelobisaTvis, xolo a.-s, nebayoflobiT xelis 
aRebis gaTvaliswinebiT, ssk-is 21-e muxlis me-2 nawilis 
safuZvelze pasuxismgebloba daekisreba d. miyenebuli 
janmrTelobis naklebad mZime dazianebisaTvis. 

amasTan, sainteresoa sakiTxi imis Sesaxeb, Tu rogor unda 
Sefasdes a. qmedeba b.-s mimarT. rogorc ukve aRiniSna, 
nebayoflobiT xelis aRebis miuxedavad, qmedebis danaSaulebrivi 
xasiaTi ar ispoba, aqedan gamomdinare, a. damnaSavea, miT umetes, 
rom man d.-s janmrTelobis dazianeba miayena. amis miuxedavad, 
mocemul SemTxvevaSi damnaSaves aqvs aucilebeli mogeriebis 
ufleba (aucilebeli daxmarebis ufleba). aqedan gamomdinare, am 
uflebiT sargebloba SeuZliaT rogorc Ceulebriv pirebs, aseve 
damnaSaveebs (damnaSavis mier aucilebeli mogeriebis uflebiT 
sargebloba nebayoflobiT xelis aRebis pirobiT). 

damnaSaves aseve aqvs damnaSavis Sepyrobis uflebac 
(damnaSavis mier damnaSavis Sepyroba nebayoflobiT xelis aRebis 
pirobiT).  

sisxlis samarTlis literaturaSi miTiTebulia, rom 
SualobiTi amsruleblobis dros nebayoflobiT xelis aReba 
aqtiur moqmedebas moiTxovs. amis magaliTad ki moyvanilia aseTi 

                                                 
1248 ix.: sulaqveliZe (1992), gv. 213; gamyreliZe (1974), gv. 157. 
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SemTxveva: a. mcirewlovan b. gadasca iaraRi da daariga, sad unda 
misuliyo da vin unda moekla, magram danaSaulis damTavrebamde a.-
m gadaifiqra danaSaulis Cadena da mcirewlovans gamoarTva 
iaraRi, riTac xeli SeuSala danaSaulis CadenaSi.1249 

marTalia, am Sexedulebis Tanaxmad, SualobiTi 
amsrulebeli danaSaulze aqtiuri qmedebiT iRebs xels, magram 
aqac dasaxelebuli pozicia ar SeiZleba absolutur Sexedulebad 
CaiTvalos, radgan praqtikaSi SeiZleba SualobiTi 
amsruleblobis iseTi SemTxvevebi arsebobdes, sadac SualobiTi 
amsrulebeli umoqmedobiTac iRebs xels danaSaulis Cadenaze. 
magaliTad, a. misca mcirewlovan b. iaraRi d.-s mosaklavad, magram 
Semdeg gadaifiqra danaSaulis Cadena da ,,brma iaraRs” aRar 
miuTiTa konkretuli adgili, sadac d. imyofeboda. maSasadame, a. 
pasiuroba sxva araferia, Tu ara SualobiTi amsruleblis mier 
danaSaulis momzadebis stadiaze umoqmedobiT nebayoflobiT 
xelis aReba. 

 

§2. Sejameba 

 
maSasadame, TanamonawileTa mier danaSaulze nebayoflobiT 

xelis aRebis institutze msjelobis dros gamoikveTa Semdegi 
sakiTxebi: 

pirveli, Tanamonawileobis, Tanaamsruleblobisa da  
SualobiTi amsruleblobis SemTxvevaSi danaSaulze xelis aReba, 
SesaZlebelia, rogorc moqmedebiT, aseve umoqmedobiT. 

meore, TanamonawileTa mier nebayoflobiT xelis aReba 
Teoriulad dasaSvebia iuridiulad damTavrebuli danaSaulis 
etapze. amitom, am azris praqtikuli realizaciisaTvis 
aucilebelia ssk-is 21-e muxlis me-3 nawilSi garkveuli 
cvlilebis ganxorcieleba, kerZod, ssk-is 21-e muxlis me-3 nawilis 
me-2 winadadeba, mizanSewonilia, ase Camoyalibdes: ,,...damxmares 
agreTve ar daekisreba sisxlissamarTlebrivi pasuxismgebloba, Tu 
man amsruleblis mier danaSaulis dasrulebamde uari Tqva 
Seesrulebina Sepirebuli qmedeba, anda ukan daibruna danaSaulis 
Casadenad gadacemuli iaraRi an saSualeba”. 

mesame, damnaSaves SeuZlia isargeblos aucilebeli 
mogeriebisa da damnaSavis Sepyrobis uflebiT nebayoflobiT 
xelis aRebis SemTxvevaSi, rasac, SesaZlebelia, pirobiTad ewodos: 
damnaSavis mier damnaSavis Sepyroba da damnaSavis mier 
aucilebeli mogeriebis uflebiT sargebloba nebayoflobiT 
xelis aRebis pirobiT. 

 
  

                                                 
1249 ix. gamyreliZe (2008), gv. 177. 
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Tavi III. danaSaulze nebayoflobiT xelis aRebis 
SesaZleblobis sakiTxi 

 
danaSaulis Cadenaze nebayoflobiT xelis aRebis 

SesaZlebloba mniSvnelovnad aris damokidebuli danaSaulis 
Semadgenlobis agebulebaze, mis sakanonmdeblo 
gansazRvrulobaze.1250 deliqtis saxeebis kvleva aCvenebs, rom 
sisxlis samarTlis kodeqsSi mocemuli danaSaulis 
Semadgenlobebi ar gvanan erTmaneTs da maTi samarTlebrivi 
Sefasebis kriteriumebic gansxvavebulia. zogierTi deliqtis 
momzadeba da mcdeloba savsebiT SesaZlebelia. aseTia, magaliTad, 
sisxlis samarTlis kodeqsis 108-e muxliT gaTvaliswinebuli 
ganzrax mkvleloba. magram aris iseTi deliqtebi, sadac, rogorc 
momzadeba, aseve mcdeloba SeuZlebelia, aseTia, magaliTad, ssk-is 
129-e muxli, romelic iTvaliswinebs pasuxismgeblobas 
dauxmareblobisaTvis. amis garda, sisxlis samarTlis kodeqsSi 
mocemulia deliqtis iseTi saxeebi, sadac SeuZlebelia momzadeba, 
xolo mcdeloba dasaSvebia, magaliTad, ssk-is 111-e muxliT 
gaTvaliswinebuli ganzrax mkvleloba uecari Zlieri sulieri 
aRelvebis mdgomareobaSi, anda piriqiT, mcdeloba SeuZlebelia, 
xolo momzadeba SesaZlebeli, magaliTad, ssk-is  224-e muxliT 
gaTvaliswinebuli banditizmi.  

ismis SekiTxva: SesaZlebelia Tu ara danaSaulze 
nebayoflobiT xelis aReba im ganzrax deliqtebSi, romlebsac 
danaSaulis momzadeba da mcdeloba ar gaaCnia? am kiTxvas 
germaniis sisxlis samarTali aseTnairad pasuxobs, rom, Tu ki 
dasaSvebia, danaSaulis momzadebis mcdeloba, maSin dasaSvebia 
nebayoflobiT xelis aReba germaniis ssk-is 24-e paragrafis 
mixedviT.1251 piriqiT, Tu mosamzadebeli danaSauli formalurad 
ukve damTavrebulia, maSin nebayoflobiT xelis aRebis 
SesaZlebloba aRar arsebobs da, Sesabamisad, germaniis ssk-is 24-e 
paragrafis gamoyenebis aucileblobac aRar warmoiSoba. amitom, 
iseTi mosamzadebeli qmedebebi, rogoricaa, magaliTad, saxelmwifo 
saidumloebis gacema (germaniis ssk-is 96-e paragrafi), e. i. 
rodesac damnaSave gacemis mizniT saxelmwifo saidumlos 
agrovebs, aseve agresiuli omis momzadeba (germaniis ssk-is me-80 
paragrafi) da saxelmwifo gadatrialebis momzadeba (germaniis 
ssk-is 83-e paragrafi), rogorc ukve amis Sesaxeb danaSaulis 
momzadebis karSi iyo aRniSnuli, damTavrebulad iTvleba 
mosamzadebeli stadiis momentidan, amitom nebayoflobiT xelis 
aRebisaTvis adgili aRar rCeba. Tumca aRiarebulia, rom, 
SesaZlebelia, am danaSaulebSi adgili hqondes uvargis 
mcdelobas.1252 

                                                 
1250 ix. sulaqveliZe (1992), gv. 145. 
1251 ix. Maurach, Gössel, Zipf, AT  II (1989), gv. 87. 
1252 ix.: Fischer (2012), gv. 760, 764, 828-829; Schönke, Schröder (2010), gv. 407; Jescheck, Weigend, 
AT (1996), gv. 524. 
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 rac Seexeba wminda Sekvecil-formalur danaSaulebs 
(magaliTad, germaniis ssk-is 81-e, 82-e, 108-e ,,e‘‘ paragrafebi, aseve 
275-e paragrafis 1-li abzaci, 307-e paragrafis 1-li abzaci, 309-e 
paragrafis 1-li da me-2 abzacebi, 357-e paragrafis 1-li abzaci da 
a. S.), nebayoflobiT  xelis aReba germaniis ssk-is 24-e paragrafis 
farglebSi gamoricxulia.1253  

maSasadame, gabatonebuli Sexedulebis Tanaxmad, 
nebayoflobiT xelis aReba swored danaSaulis momzadebis an 
mcdelobis stadiaze xorcieldeba da, amdenad, logikuria, rom 
deliqts, romelsac aseTi stadiebi ar gaaCnia, SeuZlebelia, iq 
nebayoflobiT xelis aRebaze saubari.1254 

 

§1. umoqmedebiT nebayoflobiT xelis aRebis SesaZleblobis 
sakiTxi  

 
saqarTvelos  ssk-is 21-e muxlis me-5 nawili aregulirebs 

rogorc aqtiuri, aseve pasiuri qmedebiT ganxorcielebul 
nebayoflobiT xelis  aRebis SemTxvevebs. magaliTad, d. xidis 
afeTqebis mizniT bombi daamontaJa da cecxli moukida fiTils, 
romelic or saaTSi unda afeTqebuliyo. naxevari saaTis Semdeg, 
damnaSave viTarebis Sesamowmeblad  SemTxvevis adgilze mivida da 
fiTili Camqvrali daxvda. amis Semdeg, damnaSavem fiTils 
xelaxla aRar moukida cecxli, radgan man adgilze gadaifiqra 
xidis afeTqeba.  

saqarTvelos ssk-is 21-e muxlis me-5 nawili xazs usvams im 
faqts, rom damnaSavem, marTalia, yvelaferi gaakeTa 
danaSaulebrivi Sedegis misaRwevad, ,,magram Semdeg Tavisi 
nebayoflobiTi qmedebiT Tavidan aicila es Sedegi’’. normis axsna-
ganmartebis xerxebis safuZvelze dasturdeba, rom ssk-is 21-e 
muxlis me-5 nawili Tanabrad vrceldeba rogorc moqmedebiT, aseve 
umoqmedobiT xelis aRebis faqtebze. sityva-sityviTi da logikuri 
ganmartebis xerxebze dayrdnobiT, termini ,,qmedeba’’ Tavis TavSi 
moicavs rogorc moqmedebas, aseve umoqmedobas, xolo  normis 
istoriuli axsna-ganmartebis meTodi, romlis mixedviT, norma 
ikiTxeba kanonmdeblis istoriuli nebidan gamomdinare,1255 
miuTiTebs imaze, rom normis sworad gagebisaTvis normis 
wamkiTxveli aucileblad unda gaecnos normis Zvel redaqcias, 
Seadaros igi axal normas da amis Semdeg gaakeTos daskvnebi.1256 
magaliTad, saqarTvelos parlamentis mier 1999 wels miRebul 
sisxlis samarTlis kodeqsis 21-e muxlis me-5 nawili 
nebayoflobiT xelis aRebad Tvlida iseT SemTxvevas, sadac 
damnaSavem, marTalia, yvelaferi gaakeTa Sedegis misaRwevad, 
,,magram Semdeg movlenaTa msvlelobaSi nebayoflobiT aqtiurad 

                                                 
1253 ix. Schönke, Schröder (2010), gv. 121. 
1254 gansxvavebuli Sexedulebis Sesaxeb ixileT qvemoT. 
1255 ix. gvenetaZe, turava (2005), gv. 49-50. 
1256 ix. savaneli (2008), gv. 26. 
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CareviT Tavidan aicila es Sedegi’’, xolo 2000 wlis 5 maiss 
ganxorcielebuli cvlilebebis Tanaxmad, sityvebi ,,nebayoflobiT 
aqtiurad CareviT’’ Seicvala sityvebiT ,,nebayoflobiTi qmedebiT’’. 
yovelive es ki imaze miuTiTebs, rom kanonmdebelma ssk-is 21-e 
muxlis me-5 nawilSi nebayoflobiT xelis aRebad CaTvala Sedegis, 
rogorc moqmedebiT, aseve umoqmedobiT Tavidan acilebis 
SemTxvevebi. 

aqedan gamomdinare, danaSaulze nebayoflobiT xelis aReba 
momzadebis stadiaze, SesaZlebelia, rogorc moqmedebiT, aseve 
umoqmedobiT. danaSaulze nebayoflobiT xelis aReba momzadebis 
stadiaze saxezea ´maSin, rodesac damnaSave jer kidev pirobebis 
Seqmnis procesSi uars ambobs danaSaulebrivi saqmianobis Semdgom 
gagrZelebaze, anu pirobebis Semdgom Seqmnaze.1257 nebayoflobiT 
xelis aReba aqtiuri qmedebiT SesaZlebelia maSin, rodesac, 
damnaSavem danaSaulis Casadenad Seqmna garkveuli pirobebi, magram 
Semdeg gadaifiqra danaSaulis Cadena da am mizniT ganaxorciela 
marTlzomieri moqmedeba. magaliTad, a. mkvlelobis Casadenad 
saxlidan waiRo iaraRi da damala gzis piras. sami dRis Semdeg, 
igi im gzaze apirebda Casafrebas, sadac dazaralebuls unda 
gaevlo. erTi dRis Semdeg, a.-m gadaifiqra danaSaulis Cadena, 
mivida samalavTan da saxlSi waiRo danaSaulis Casadenad 
gamzadebuli iaraRi. 

nebayoflobiT xelis aReba pasiuri qmedebiT maSin aris 
saxeze, rodesac damnaSave gadaifiqrebs danaSaulis Semdgom 
ganxorcielebas da aRar imoqmedebs. magaliTad, a. mkvlelobis 
mizniT meore dRes aRar mivida safarSi. 

Tumca, aris iseTi SemTxvevebi, rodesac damnaSave 
danaSaulis momzadebis stadiaze umoqmedobiT ver moaxerxebs 
xelis aRebas, aramed aucilebelia man amisaTvis raRac moqmedeba 
ganaxorcielos. magaliTad, Tu pirma Camoayaliba jgufi 
danaSaulis Casadenad da arsebobs saSiSroeba imisa, rom am jgufs 
damoukideblad Seswevs danaSaulis Cadenis unari, maSin am pirma 
nebayoflobiT xelis aRebis SemTxvevaSi, yvelaferi unda gaakeTos 
imisaTvis, raTa xeli SeuSalos jgufis danaSaulebriv 
saqmianobas. maSasadame, pirma unda SeZlos mizezobrivi jaWvis 
ganviTarebis Sewyveta.1258 

nebayoflobiT xelis aRebis sakiTxi analogiurad unda 
Sefasdes danaSaulis mcdelobis drosac. qarTul sisxlis 
samarTalSi gabatonebuli poziciis Tanaxmad, nebayoflobiT 
xelis aReba, SesaZlebelia, rogorc daumTavrebeli, aseve 
damTavrebuli mcdelobis stadiaze.1259 Tumca, aq erTi sakiTxi 
iwvevda azrTa sxvaobas. adreuli qarTuli sisxlis samarTlis 
dogmatika Tvlida, rom daumTavrebeli mcdelobis stadiaze 
nebayoflobiT xelis aReba SesaZlebeli iyo umoqmedobiT, xolo 
damTavrebuli mcdelobis stadiaze SeuZlebeli iyo nebayoflobiT 

                                                 
1257 ix. wereTeli (1961), gv. 223. 
1258 ix. sulaqveliZe (1992), gv. 161-162. 
1259 ix. turava (2013),Ggv. 316. 
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xelis aReba pasiuri qmedebiT. amis sailustraciod sisxlis 
samarTlis literaturaSi dasaxelebulia aseTi magaliTi: a. 
mkvlelobis mizniT esrola b. da aacila. amis Semdeg, a. meored 
aRar ucdia gasrola. zemoT dasaxelebuli Sexedulebis Tanaxmad, 
aq nebayoflobiT xelis aRebas ara aqvs adgili, aramed saxezea 
damTavrebuli mcdeloba.1260 

analogiuri pozicia gaaCnia zogierT germanel mecniers. 
isini miuTiTeben imaze, rom nebayoflobiT xelis aReba 
damTavrebuli mcdelobis stadiaze damnaSaves SeuZlia mxolod 
aqtiuri moqmedebiT, raTa xeli SeuSalos danaSaulis 
damTavrebas.1261  

Tanamedrove qarTuli sisxlis samarTlis mecniereba 
samarTlianad uaryofs sakiTxisadmi amgvar midgomas da Tvlis, 
rom daumTavrebeli da damTavrebuli mcdelobis stadiaze 
damnaSaves SeuZlia xeli aiRos rogorc aqtiuri, aseve pasiuri 
qmedebiT.1262 

maSasadame, nebayoflobiT xelis aRebis dros Tu damnaSave 
uSualod erTveba mizezobrivi kavSiris ganviTarebaSi da aqtiuri 
qmedebiT cvlis mis ZiriTad xazs, adgili aqvs nebayoflobiT 
xelis aRebas moqmedebiT. magaliTad, d. xidis afeTqebis mizniT, 
daamontaJa bombi da cecxli moukida fiTils. bombi or saaTSi 
unda afeTqebuliyo, magram naxevari saaTis gasvlis Semdeg, d.-m 
gadaifiqra xidis afeTqeba, dabrunda SemTxvevis adgilze da 
Caaqro cecxli. maSasadame, d.-m SeaCera mizezobrivi kavSiris 
ganviTareba aqtiuri qmedebiT, ris Sedegad Tavidan aicila mavne 
Sedegi. magram aris iseTi SemTxvevebi, rodesac survilis 
miuxedavad, damnaSave uSualod ver axerxebs mizezobrivi kavSiris 
ganviTarebaSi CarTvas, Tumca danaSaulebrivi Sedegi mainc ar 
dgeba. magaliTad, zemoT dasaxelebul kazusSi, rodesac d. 
fiTilis Casaqrobad SemTxvevis adgilze naxevari saaTis Semdeg 
mivida, naxa, rom cecxli wvimas Caeqro. aqedan gamomdinare, ismis 
SekiTxva: rogor unda Sefasdes d. qmedeba, rogorc danaSaulis 
mcdeloba, Tu danaSaulze nebayoflobiT xelis aReba? sisxlis 
samarTlis literaturaSi samarTlianad miuTiTeben imis Sesaxeb, 
rom, miuxedavad imisa, rom aseTi SemTxvevebi ssk-is 21-e muxlis me-
5 nawiliT pirdapir ar regulirdeba, isini samarTalSemoqmedebiTi 
saqmianobis procesSi nebayoflobiT xelis aRebad unda 
Sefasdes.1263 SesaZlebelia, aq sakiTxi gadawydes damnaSavis 
sasargeblod analogiis safuZvelze. Tumca dasaxelebul 
magaliTSi, erTi SexedviT, TiTqos adgili aqvs Sedegis Tavidan 
acilebas umoqmedobiT, magram, radgan damnaSave Seecada 
Careuliyo mizezobriobaSi, amitom aq saxezea e. w. hipoTeturi 
moqmedeba. 

 

                                                 
1260 ix. wereTeli (1961), gv. 223-224. 
1261 ix. Baumann, Weber, Mitsch, AT (2003), gv. 631. 
1262 ix.: turava (2013),Ggv. 317-318; dvaliZe, zogadi nawili (2007), gv. 178. 
1263 ix. turava (2013),Ggv. 321-322. 
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§2. nebayoflobiT xelis aRebis SesaZleblobis sakiTxi 
uvargisi mcdelobisa da e. w. xelSeSlili mcdelobis dros 

 
qarTul sisxlis samarTlis mecnierebaSi gabatonebuli 

Sexedulebis Tanaxmad, danaSaulze xelis aReba mxolod maSin 
atarebs nebayoflobiT xasiaTs, rodesac damnaSaves danaSaulis 
momzadebisa an mcdelobis stadiaze arCevanis gakeTebis 
SesaZlebloba aqvs. erTi mxriv, damnaSaves SeuZlia bolomde 
miiyvanos dawyebuli danaSaulebrivi saqmianoba, xolo meore 
mxriv, mas SesaZlebloba aqvs, uari Tqvas danaSaulis Cadenaze. 
maSasadame, rodesac damnaSavem icis, rom mas SeuZlia bolomde 
miiyvanos danaSauli, magram mas es ar unda, axorcielebs 
nebayoflobiT xelis aRebas. magaliTad, a. mokvlis ganzraxviT 
sanadiro Tofs umiznebs b., magram dazaralebuli Seecodeba da 
gadaifiqrebs mis mokvlas. damnaSaves damiznebis momentSi SeeZlo 
CaxmaxisaTvis TiTi gamoekra da ganzraxva sisruleSi moeyvana, 
raSic mas aravin da araferi xels ar uSlida, magram amis 
gakeTeba mas ar undoda. im SemTxvevaSi, Tu damnaSaves unda 
danaSaulis bolomde miyvana, magram fiqrobs, rom obieqturi 
garemoebebis gamo es SeuZlebelia, maSin nebayoflobiT xelis 
aRebas ar eqneba adgili, magaliTad, a. qurdobis mizniT Sevida 
sawyobSi, magram is nivTebi ar daxvda, romlis moparvac mas 
surda, anda a. sxvis jibeSi xeli Cayo, magram jibe carieli 
aRmoCnda. aseT SemTxvevebs, rogorc ukve uvagisi mcdelobisa da 
nebayoflobiT xelis aRebis obieqturi daxasiaTebisas aRiniSna, 
sisxlis samarTlis literaturaSi ,,xelSeSlili mcdelobis” 
saxelwodebiT moixsenieben, sadac mcdelobaze xelis aReba 
SeuZlebelia.1264 maSasadame, dasaxelebul magaliTebSi a. qmedeba 
nebayoflobiT xelis aRebad ar ganixileba, radgan, jer erTi, 
danaSaulis bolomde miyvana obieqturad SeuZlebelia, rac 
nebayoflobiT xelis aRebis dasabuTebisTvis aucilebeli pirobaa, 
da meore, damnaSavisaTvis cnobilia danaSaulis ganxorcielebis 
obieqturi SeuZleblobis Sesaxeb. 

,,xelSeSlil mcdelobasTan” dakavSirebiT SeiZleba iTqvas, 
rom daumTavrebeli da damTavrebuli mcdelobisagan gansxvavebiT, 
,,xelSeSlil mcdelobaze” nebayoflobiT xelis aReba 
gamoricxulia.1265 Tumca es ise ar unda iqnes gagebuli, rom 
,,xelSeSlili mcdeloba” mcdelobis sxva saxea. mcdeloba an 
daumTavrebelia an damTavrebuli da sxva araferi. amrigad, 
,,xelSeSlili mcdeloba” mcdelobis ufro Tvisobrivi 
maxasiaTebelia, xolo damTavrebuli da daumTavrebeli mcdeloba 
mcdelobis ufro raodenobri (xarisxobrivi) mxarea. 

germanul sisxlis samarTlis sasamarTlo praqtikaSi 
,,xelSeSlili mcdelobis” da nebayoflobiT xelis aRebis 
gamijvnis problematika sakmaod aqtualuria. imis dadgenas, rom 
qmedeba ,,xelSeSlil mcdelobas’’ warmoadgens, didi praqtikuli 

                                                 
1264 ix.: wereTeli (1961), gv. 225-526; Roxin, AT (2003), gv. 491. 
1265 ix. Wörner (2009), gv. 290. 
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daniSnuleba gaaCnia. magaliTad, adreul sasamarTlo praqtikaSi, 
romelic e. w. xelSeSlili mcdelobis cnebas ar icnobda da am 
SemTxvevas sxva terminiT gamoxatavda, magaliTad, 
,,aranebayoflobiT xelis aReba’’, qmedebas zogjer ,,xelSeSlil 
mcdelobad’’ akvalificirebda da zogjer nebayoflobiT xelis 
aRebad afasebda, magaliTad, a. surs sxvisi ezodan burTis 
moparva. am mizniT, a. Sevida ezoSi, magram imedi gaucruvda, 
rodesac rezinis burTis nacvlad, xis burTi SerCa xelSi. a.-m xis 
burTi isev ukan dado, radgan mas mxolod rezinis burTis moparva 
undoda. a. qmedeba sasamarTlom nebayoflobiT xelis aRebad 
miiCnia, rac germanuli dogmatikis mxridan kritikis obieqtad 
iqca. am sakiTxze mecnierebi miuTiTeben, rom a. qmedebaSi adgili 
hqonda e. w. xelSeSlil mcdelobas da sasamarTlos igi qurdobis 
mcdelobad unda Seefasebina.1266 

germanulma sasamarTlom aseve uaryo d. qmedebaSi 
nebayoflobiT xelis aRebis faqti Semdeg SemTxvevaSi: d. 
saswrafod esaWiroeboda 300 evro. am mizniT, man sxvisi Semnaxveli 
salaro gatexa, magram salaroSi mxolod 30 evro aRmoCnda. d. 30 
evros xeli ar mokida, ise datova iqauroba. sasamarTlo 
msjelobisas sainteresod gamoyofs erT moments, kerZod, d.-s rom 
maSinve ar dasWirveboda 300 evro, aramed mas ubralod sdomeboda 
fulis moparva da am SemTxvevaSi, mcire Tanxis gamo, uari eTqva 
mis aRebaze, maSin SesaZlebeli iyo, rom d.-s qmedebaSi adgili 
hqonoda nebayoflobiT xelis aRebis faqts1267 da, Sesabamisad, 
,,xelSeSlili mcdelobac” ar iqneboda saxeze.1268 

germaniis miwis sasamarTlom erT-erT saqmeze nebayoflobiT 
xelis aRebis faqti uaryo da damnaSavis qmedeba ,,xelSeSlil 
mcdelobad” Seafasa. kazusis fabula aseTia: a. esrola b. 
cecxlsasroli iaraRidan da daWra. damnaSaves egona, rom mizans 
miaRwia, magram, rodesac dazaralebuli dainaxa cocxali, uTxra, 
rom mas gamoZiebisaTvis ar mieca swori Cveneba da is b. 
gadasarCenad yvelafers gaakeTebda. b. dapirda a.-s, rom mis 
winaaRmdeg Cvenebas ar miscemda, ris Semdegac, a.-m Seatyobina b.-s 
nacnobebs, rom b.-s oTaxidan gasrolis xma gaigona. b.-s nacnobebi 
Sevidnen mis oTaxSi da es ukanaskneli saavadmyofoSi waiyvanes, 
ris Sedegad b. sikvdils gadaurCa. am saqmeze germaniis sisxlis 
samarTlis saqmeTa senatma sxva pozicia Camoayaliba, kerZod, man 
miuTiTa imaze, rom a.-s qmedeba ,,xelSeSlil mcdelobad” ar unda 
Sefasebuliyo, aramed sasamarTlos a.-s qmedebaSi nebayoflobiT 
xelis aRebis faqti unda daedasturebina, gamomdinare iqedan, rom 
damnaSaves, gasrolis Semdeg, iaraRSi tyviebi kidev hqonda da 
Tavisuflad SeeZlo Semdegi gasroliT dazaralebuli 
gamoesalmebina sicocxles, magram man es ar gaakeTa.1269 

germaniis sisxlis samarTlis saqmeTa senatis 
gadawyvetilebidan, SesaZlebelia, aseTi daskvnis gakeTeba, kerZod, 

                                                 
1266 ix. Roxin, NStZ (2009), gv. 320. 
1267 ix. BGHSt 4, gv. 56-60. 
1268 ix. Koch-Schlegtendal (2012). gv. 52. 
1269 ix. BGHSt 33, gv. 295-297. 
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nebayoflobiT xelis aRebis dros, aucilebeli ar aris, rom 
damnaSave moqmedebdes keTilSobiluri motivebiT, aramed 
sakmarisia, Tu ki damnaSave nebayoflobiT ityvis uars danaSaulis 
bolomde miyvanaze, Tumca mas danaSaulis bolomde 
ganxorcielebis obieqturi SesaZlebloba unda gaaCndes. 

germaniis miwis sasamarTlom aseve ,,xelSeSlil 
mcdelobad” Seafasa ,,damnaSavis motyuebis SemTxveva’’. saqmis 
fabula aseTia: a. gaupatiurebis mizniT Tavs daesxa b., rodesac 
igi gvian saRamos samsaxuridan saxlSi brundeboda. rogorc ki  
b.-Tvis naTeli gaxda, rom a.-s winaaRmdegobas ver gauwevda, amitom 
Tavdamsxmelis motyuebas Seecada da uTxra, rom vinaidan mas 
mamakacebTan didi xania sqesobrivi kavSiri ar hqonia, amitom meore 
dRemde sTxova mocda, vidre igi amisTvis ar moemzadeboda. 
rodesac isini meore saRamos daniSnulebis adgilze Sexvdenen 
erTmaneTs, a. maSinve policiam daakava. rogorc ukve iTqva, 
sasamarTlom a.-s qmedeba gaupatiurebis mcdelobad Seafasa da 
miuTiTa imaze, rom damnaSavemMZaladobis gamoyeneba imitom ki ar 
Sewyvita, rom mas gauqra gaupatiurebis ganzraxva, aramed imitom, 
rom dazaralebulTan SeTanxmebis safuZvelze, Zaladobis 
gamoyenebis gareSe (Tumca aucileblobis SemTxvevaSi am 
ukanasknel xerxsac mimarTavda), Semdgomi qmedeba mis saboloo 
mizans Seesabameboda. aqedan gamomdinare, sasamarTlom a. qmedebaSi 
nebayoflobiT xelis aRebis SesaZlebloba gamoiricxa. germaniis 
miwis sasamarTlos gadawyvetileba ZalaSi ar datova uzenaesma 
sasamarTlom, radgan miiCnia, rom a. qmedebaSi adgili hqonda 
nebayoflobiT xelis aRebis faqts. es ukanaskneli miuTiTebda 
imaze, rom a. meore qmedeba, rodesac man qali SeTanxmebis Tanaxmad 
daTqmul adgilze miiyvana, imdenad gansxvavdeba a. danaSaulis 
gegmisgan, rom misi pirvel qmedebasTan (rodesac b.-s mimarT Zala 
gamoiyena) gaigiveba, dauSvebelia. garda amisa, sasamarTlo 
aRniSnavs, rom aucilebeli ar aris nebayoflobiT xelis aRebis 
motivebi moraluri TvalsazrisiT Sefasdes.1270 

sxvagvarad unda gadawydes sakiTxi maSin, rodesac 
damnaSavem ar icis, rom danaSaulis bolomde miyvana obieqturad 
SeuZlebelia. magaliTad, a. mkvlelobis ganzraxviT Sevida b. 
saZinebel oTaxSi da ganaxorciela gasrola dazaralebulis 
sawolis mimarTulebiT, magram Semdeg a.-s pirovnebaSi 
sibralulis grZnobam gaiRviZa da Seecada b.-s gadarCenas. am 
mizniT, man saswrafo samedicino daxmareba gamoiZaxa, Tumca 
eqimebma daadgines, rom b. gasrolamde ramdenime saaTiT adre 
gulis SeteviT gardaicvala. mocemul SemTxvevaSi, SesaZlebelia, 
a. gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisagan 
nebayoflobiT xelis aRebis gamo. maSasadame, aq, mTavaria, 
damnaSavis rwmena imis Sesaxeb, rom mas SeuZlia danaSaulis 
bolomde miyvana, amitom, Tu xelis amRebma ar icis, rom igi 
imyofeba uvargisi mcdelobis stadiaze da nebayoflobiT acxadebs 
uars danaSaulis Semdgom ganxorcielebaze, gaTavisufldeba 

                                                 
1270 ix. BGHSt 39, gv. 244-248. 
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sisxlissamarTlebrivi pasuxismgeblobisgan nebayoflobiT xelis 
aRebis gamo. amasTan, mniSvnelovani faqtoria is, Tu ramdenad 
seriozulad cdilobs xelis amRebi Sedegis Tavidan acilebas. 
sisxlis samarTlis literaturaSi miuTiTeben imaze, rom xelis 
amRebma Zala ar unda daiSuros imisaTvis, raTa Sedegi aicilos 
Tavidan, gansakuTrebiT maSin, rodesac saqme exeba adamianis 
sicocxles. danaSaulze nebayoflobiT xelis amRebs ,,ufleba ara 
aqvs arasakmarisi an sulac briyvuli RonisZiebebiT 
Semoifarglos’’.1271 

vinaidan germaniis ssk-is 23-e paragrafi calke ar 
aregulirebs ,,xelSeSlili mcdelobis” dasjadobis sakiTxebs, 
amitom zogierTi germaneli mecnieri germanel kanonmdebels 
rekomendacias aZlevs imasTan dakavSirebiT, rom ssk-is 23-e 
paragrafs daematos me-4 abzaci, sadac ,,xelSeSlili mcdelobis’’ 
dasjadobis sakiTxi calke iqneba gadawyvetili.1272 

germanuli sisxlis samarTlis kanonmdeblobisagan 
gansxvavebiT, qarTuli sisxlis samarTlis kanonmdebloba, 
marTalia, pirdapir ar miuTiTebs ,,xelSeSlili mcdelobis” 
dasjadobasTan dakavSirebiT, magram ssk-is 56-e muxli iZleva 
zogad regulaciebs, romelic, SesaZlebelia, gamoyenebul iqnes 
,,xelSeSlili mcdelobis” dasjadobis SemTxvevebSi, kerZod, ssk-is 
56-e muxlis 1-li nawili zogadad miuTiTebs imaze, rom ,,sasjelis 
daniSvnis dros mxedvelobaSi miiReba garemoebani, romelTa gamoc 
danaSauli bolomde ar iqna miyvanili”. 

maSasadame, SesaZlebelia iTqvas, rom Tu saxezea 
,,xelSeSlili mcdeloba”, nebayoflobiT xelis aReba 
gamoiricxeba. magram, Tu ,,xelSeSlili mcdeloba” ar aris saxeze, 
maSin unda dadgindes mcdeloba damTavrebulia, Tu 
daumTavrebeli. Tu damnaSave gamodis iqedan, rom Sedegi misi 
Semdgomi moqmedebis Sedegad ar dadgeba, maSin saxezea 
daumTavrebeli mcdeloba, xolo Tu igi fiqrobs, rom Sedegi misi 
Semdgomi moqmedebis Sedegad ganxorcieldeba, maSin adgili aqvs 
damTavrebul mcdelobas.1273 

uvargis mcdelobaze nebayoflobiT xelis aRebis sakiTxi 
germaniaSi jer kidev vaimaris respublikis periodSi daisva. 
maSindeli sisxlis samarTlis kodeqsis proeqtiT aRiarebulia 
nebayoflobiT xelis aRebis SesaZlebloba uvargisi mcdelobis 
stadiaze. es sakiTxi dasabuTebuli iyo ,,obieqturi Teoriis” 
safuZvelze, radgan cnobilia, rom uvargisi mcdeloba am Teoriis 
mixedviT, dausjeli rCeba, radgan mas obieqturad Sedegis 
gamowveva ar SeuZlia da aqedan gamomdinare, samarTlebriv 
sikeTesac araviTari safrTxe ar eqmneba.1274 

ufro mogvianebiT, ukve meore msoflio omis Semdeg, 
nebayoflobiT xelis aRebis sakiTxi uvargisi mcdelobis stadiaze 
araerTgvarovnad iqna gadawyvetili. Tavad ,,obieqturi Teoriis” 

                                                 
1271 veselsi, boilke (2010), gv. 381-382. 
1272 ix. Wörner (2009), gv. 296. 
1273 ix. Koch-Schlegtendal (2012). gv. 77. 
1274 ix. Müller (1995), gv. 90. 
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momxreebi mxars aRar uWerdnen nebayoflobiT xelis aRebis 
SesaZleblobas uvargisi mcdelobis stadiaze, radgan miaCndaT, 
rom rodesac uvargisobas aqvs adgili, mcdelobis sakiTxi 
saerTod ar daismeba da, Sesabamisad, nebayoflobiT xelis aRebis 
problemac dRis wesrigSi aRar dadgeba. Tumca, am Sexedulebas 
Tanamedrove germanul sisxlis samarTalSi safuZveli germaniis 
sisxlis samarTlis kodeqsis 23-e paragrafis me-3 abzacma 
gamoacala. amdenad, Tanamedrove germanuli sisxlis samarTlis 
kanonmdebloba da dogmatika nebayoflobiT xelis aRebis 
SesaZleblobas uvargisi mcdelobis stadiaze aRiarebs, 
samagierod, am SesaZleblobas ,,xelSeSlili mcdelobis” stadiaze 
gamoricxavs.1275 amdenad, rodesac damnaSave Secdomas uSvebs 
obieqtur garemoebebSi da hgonia, rom Sedegis ganxorcielebis 
obieqturi SesaZlebloba gaaCnia da amis miuxedavad, wyvets 
danaSaulebriv saqmianobas, igi unda gaTavisufldes 
pasuxismgeblobisgan nebayoflobiT xelis aRebis gamo.  
magaliTad, a. SecdomiT hgonia, rom iaraRSi tyvia kidev devs, 
Tumca igi wyvets danaSaulebriv saqmianobas. sxva viTarebas aqvs 
adgili maSin, rodesac damnaSave xedavs, rom movlenebis Semdgomi 
msvlelobisas aranairi SesaZlebloba ar arsebobs Sedegis 
gamosawvevad, amitom misi pasiuroba ara samarTlebrivi sikeTis 
Semdgom dazianebaze uaris TqmiT, aramed mxolod movlenebis 
Semdgomi ganviTarebis SeuZleblobiT aixsneba. magaliTad, a. 
esvris b. da xedavs, rom misi javSanJileti tyvias ar atarebs da 
Sewyvets srolas. roqsinis sityvebiT, rom iTqvas, mcdelobis 
enobrivi arsis mixedviT, danaSaulis ganxorcielebaze uaris Tqma 
maSin aris SesaZlebeli, rodesac mcdelobis gagrZeleba jer 
kidev SesaZlebelia.1276 

 Aaqedan gamomdinare, ,,xelSeSlil mcdelobad” ar 
iTvleba iseTi SemTxveva, rodesac damnaSaves srolis dros kidev 
ori tyvia aqvs da rodesac damnaSave srolisaTvis saukeTeso 
poziciis dasakaveblad dazaralebuls jer kidev kvaldakval unda 
mihyves. dazaralebulis dacvis poziciidan gamomdinare, mcdeloba 
ar CaiTvleba ,,xelSeSlil mcdelobad” maSin, rodesac damnaSave 
mcdelobas jer warumateblad miiCnevs, magram amis Semdeg, igi 
aRiarebs, rom Sedegis gamowveva SesaZlebelia. magram, Tu 
damnaSave Tavidan SecdomiT Tvlis, rom qmedeba, romelsac is 
axorcielebs, warmatebulia da mogvianebiT igi Tavisi Secdomis 
realizebas iwyebs, mxolod am momentidan CaiTvleba qmedeba 
subieqturad ,,xelSeSlil mcdelobad”1277 

,,xelSeSlili mcdelobis” daxasiaTebis dros aqcenti unda 
gakeTdes damnaSavis warmodgenaze, subieqturad mis 
warumateblobaze da ara danaSaulis damTavrebis obieqtur 
SeuZleblobaze.1278 

                                                 
1275 ix. Müller (1995), gv. 112-113. 
1276 ix. Jäger (1996), gv. 29.  
1277 ix. Heger, StV (2010), gv. 321. 
1278 ix. Heger, StV (2010), gv. 320. 
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Aaqedan gamomdinare, ,,xelSeSlil mcdelobaze” 
nebayoflobiT xelis aRebis gamoricxvis winapirobebisaTvis 
arsebiTia is, rom damnaSavis subieqturi TvalsazrisiT, mcdeloba 
warumatebel xasiaTs atarebs. subieqturad, mcdelobis 
warumatebloba mxedvelobaSi miiReba, upirveles yovlisa, Semdeg 
SemTxvevebSi: 

a) danaSaulebrivi miznis miuRwevloba. es iseTi SemTxvevaa, 
rodesac danaSaulis Semadgenlobis ganxorcieleba fizikurad  
SeuZlebelia, radgan sasurveli obieqti Tavidanve ar arsebobs, 
(magaliTad, rodesac damnaSave cariel jibeSi xels Cayofs, anda 
dazaralebuli SemTxvevis adgilze ar gamoCenila an imaleba), an 
damnaSave dazaralebulis winaSe garkveul sisustes, SiSs 
ganicdis da iwyebs kankals, dazaralebulis moulodneli gamoCena 
masSi panikas da dabneulobas iwvevs, aseve calkeuli danaSaulis 
saSualebebi uvargisi aRmoCndeba (magaliTad, bombi ar afeTqda, 
seifi ar gaiWra). SesaZlebelia, aseve adgili hqondes mesame 
pirebis Carevis faqts, ris safuZvelzec damnaSave Sedegis 
gamowvevas SeuZleblad miiCnevs. amis Sesabamisad, wydeba sakiTxi 
maSin, rodesac danaSaulis Semadgenlobis ganxorcieleba 
samarTlebrivad SeuZlebelia.1279 

b) danaSaulebrivi gegmis warumatebloba. es im SemTxvevebs 
moicavs, sadac, marTalia, danaSaulis ganxorcieleba savsebiT 
SesaZlebelia, magram amiT dasaxuli mizani ar miiRweva. 
magaliTad, danaSaulis obieqti, identurobaSi Secdomis an 
gaurkvevlobis gamo, danaSaulebriv gegmas ar Seesabameba. 
magaliTad, damnaSavem gamiznuli obieqtis nacvlad, SecdomiT, am 
ukanasknelis megobari gaaupatiura, anda rodesac qurdobis dros 
nivTs dazianebis gamo, dakarguli aqvs yvelanairi Rirebuleba, an 
rodesac dasayaCaRebeli dazaralebuli ugono mdgomareobaSia, 
anda dazaralebuls menstruaciis gamo, winaaRmdegobis gawevis 
unari ar gaaCnia.1280 

zogierTi mecnieri ,,xelSeSlili mcdelobis” arsebobas 
saerTod uaryofs da aRniSnavs, rom kanonmdebeli ,,xelSeSlili 
mcdelobis” damoukidebel figuraze saerTod ar miuTiTebs.1281 
zogierTi mecnieris azriT ki, kanonmdebeli aseT figuras naTlad 
ar aregulirebs,1282 xolo Tavad sasamarTlo praqtika uaryofs 
,,xelSeSlili mcdelobis” arsebobas im motiviT, rom damnaSaves 
Tavidanve ar eTqvas uari xelis aRebis SesaZleblobaze. amitom, 
Tanamedrove germanuli sasamarTlo praqtika da sisxlis 
samarTlis Teoria ,,xelSeSlil mcdelobas” ssk-is 24-e paragrafis 
Seusabamod miiCnevs.1283  

 

                                                 
1279 ix. Schönke, Schröder, Eser (2010), gv. 437-438. 
1280 ix. Schönke, Schröder, Eser (2010), gv. 438. 
1281 ix. Jäger (1996), gv. 30. 
1282 ix. Schönke, Schröder, Eser (2010), gv. 436. 
1283 ix. Heger, StV (2010), gv. 320-321. 
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§3. nebayoflobiT xelis aRebis SesaZleblobis sakiTxi 
erTian danaSaulebSi 

 
nebayoflobiT xelis aRebis SesaZleblobis sakiTxis 

ganxilva aseve sainteresoa gangrZobad da denad danaSaulebSi. 
sisxlis samarTlis mecnierebaSi gabatonebulia 

Sexeduleba, romlis Tanaxmad, gangrZobad danaSaulebSi 
nebayoflobiT xelis aRebis dasabuTeba SeuZlebelia. gangrZobadi 
danaSaulisaTvis damaxasiaTebelia is, rom igi pirvelive aqtis 
ganxorcielebisTanave iuridiulad damTavrebul danaSaulad 
iTvleba, amitom sisxlis samarTalSi aRiarebuli Sexedulebis 
Tanaxmad, nebayoflobiT xelis aRebisaTvis, aq adgili aRar rCeba. 
amisgan gansxvavdeba iseTi SemTxvevebi, rodesac damnaSave 
moqmedebs konkretizebuli ganzraxvis safuZvelze da specialuri 
miznis misaRwevad axorcielebs ramdenime danaSaulebriv qmedebas, 
romelTagan TiToeuli maTgani damTavrebul danaSauls ar 
warmoadgens. magaliTad, a. unda didi odenobiT qonebis daufleba. 
am mizniT igi nawil-nawil eufleba sxvis qonebas. qurdoba 
damTavrebulad ver CaiTvleba, vidre qonebis Rirebuleba did 
odenobas ar miaRwevs. amis Sesabamisad, danaSaulze nebayoflobiT 
xelis aReba, SesaZlebelia, vidre qonebis Rirebuleba did 
odenobas ar miaRwevs.1284  

am msjelobidan gamomdinareobs daskvna imis Sesaxeb, rom, 
gangrZobadi danaSaulebi kanonmdeblobaSi TavisTavad 
damoukideblad ar arsebobs, aramed isini saxezea mxolod maSin, 
rodesac damnaSave daiwyebs danaSaulis Cadenas. maSasadame, vidre 
ganxorcielebuli danaSaulis xasiaTi ar gamovlindeba. amitom 
SeuZlebelia winaswar imis mtkiceba, rom sisxlis samarTlis 
kodeqsSi gaTvaliswinebuli romelime deliqti gangrZobad 
danaSauls warmoadgens, aramed unda iTqvas, rom zogierTi 
danaSaulis buneba miuTiTebs imaze, rom igi, SesaZlebelia, 
ganxorcielebis procesSi iqces gangrZobad danaSaulad.  

magram sakiTxis ganxilva mxolod am mimarTulebiT ar unda 
amoiwuros. gangrZobadi danaSauli Cadenilad iTvleba 
ukanaskneli aqtis ganxorcielebis momentidan. es imas niSnavs, rom 
gangrZobadi danaSaulebis ganxorcielebis dros ikveTeba 
iuridiuli damTavrebisa da faqtobrivi dasrulebis etapebi. 
amitom, mizanSewonilia, iuridiulad damTavrebis miuxedavad, 
faqtobrivad dasrulebamde damnaSaves mieces nebayoflobiT xelis 
aRebis ufleba, rac srulad pasuxobs humanurobisa da 
samarTlianobis principebis suliskveTebas da aseve, sisxlis 
samarTlis politikis amocanebs. magaliTisaTvis, SesaZlebelia, 
aseTi SemTxveva dasaxeldes: a. surs biblioTekis sacavebidan 
unikaluri enciklopediis aTtomeulis moparva. am danaSaulis 
ganxorcielebis mizniT, man ganizraxa TiTo dRes TiTo tomi 
moiparos. a.-m sami dRis ganmavlobaSi enciklopediis sami tomi 
moipara. meoTxe dRes, rodesac mas ganzraxuli hqonda Semdgomi 

                                                 
1284 ix. sulaqveliZe (1992), gv. 154-155. 
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tomis moparva, gadaifiqra danaSaulis Cadena da samive tomi 
biblioTekas daubruna. 

gabatonebuli poziciis Tanaxmad, a. qmedeba nebayoflobiT 
xelis aRebad ver CaiTvleba da mxolod sasjelis daniSvnis dros, 
mxedvelobaSi miiReba, rogorc sisxlis samarTlis 
pasuxismgeblobis Semamsubuqebeli garemoeba, radgan Tavad 
qmediTi monaniebis institutis gamoyenebisTvisac arsebobs rigi 
SezRudvebi.  

aqedan gamomdinare, logikurad ibadeba SekiTxva imasTan 
dakavSirebiT, ratom ar unda mieces pirs mocemul SemTxvevaSi 
Cafiqrebul danaSaulebriv qmedebaze nebayoflobiT xelis aRebis 
ufleba. magram, Tu samarTalSemfardebelma aRiara, rom damnaSavem 
mocemul situaciaSi unda isargeblos am uflebiT, romeli 
normebiT unda ixelmZRvanelos man, maSin, rodesac ssk-is 21-e 
muxli aseT SemTxvevebs pirdapir ar aregulirebs? 

dasaxelebuli problemis uzrunvelsayofad, aucilebelia, 
sisxlis samarTlis kodeqsis 21-e muxlis axleburad Camoyalibeba, 
razec detalurad Sedeg TavSi iqneba saubari. 

aseTi msjeloba kidev erTxel adasturebs nebayoflobiT 
xelis aRebis farglebis gafarToebis aucileblobas, maT Soris, 
gangrZobadi xasiaTis danaSaulebSi. 

rac Seexeba denad danaSaulebs, sisxlis samarTlis 
literaturaSi aRiarebulia, rom nebayoflobiT xelis aReba aseT 
danaSaulebSi, SesaZlebelia, mxolod da mxolod mosamzadebel 
stadiaze.1285 amis miuxedavad, SeiZleba iTqvas, rom zogierT 
SemTxvevaSi, SesaZlebelia, denad danaSaulebSi nebayoflobiT 
xelis aRebaze saubari mosamzadebeli stadiis Semdegac. amis 
Sesaxeb aseve qvemoT iqneba saubari. 

 
 

§4. nebayoflobiT xelis aRebis SesaZleblobis sakiTxi 
danaSaulis provokaciis dros 

 
am paragrafSi saubaria nebayoflobiT xelis aRebis 

SesaZleblobis Sesaxeb provokaciis dros. 
ras niSnavs danaSaulis provokacia?1286 
es iseTi SemTxvevaa, rodesac erTi piri aqezebs sxvas 

danaSaulis Casadenad, raTa Semdgom amxilos igi danaSaulis 
CadenaSi. sisxlis samarTlis literaturaSi aseTi piri agent-
provokatoris saxeliT aris cnobili. adre moqmedi sisxlis 
samarTlis kanonmdeblobisagan gansxvavebiT, dRes moqmedma 
sisxlis samarTlis kodeqsma danaSaulis provokacia sisxlis 
samarTlis kodeqsSi gamoacxada, rogorc delictum sui generis da 
misTvis Sesabamisi sasjeli daawesa. saqarTvelos ssk-is 145-e 

                                                 
1285 ix. sulaqveliZe (1992), gv. 156. 
1286 provokacia laTinuri sityvaa ,,provocatio” da niSnavs gamowvevas. amis Sesaxeb 
ix. ebraliZe, sasamarTlo praqtikis komentari (2008), gv. 218. 
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muxlSi es danaSauli asea Camoyalibebuli ,,danaSaulis 
provokacia, ese igi sxvisi dayolieba danaSaulis Casadenad misi 
sisxlissamarTlebriv pasuxisgebaSi micemis mizniT’’. 

sisxlis samarTalSi yovelTvis problematuri iyo da aris 
wamqezeblisa da agent-provokatoris figuris urTierTgamijvnis 
sakiTxi. 

adreul qarTul sisxlis samarTlis literaturaSi 
danaSaulis provokacias danaSaulSi wamqezeblobad 
akvalificirebdnen da, amdenad, provokaciis sakiTxi 
Tanamonawileobis wesebis mixedviT wydeboda.1287 

Tanamedrove qarTuli sisxlis samarTalis dogmatika am 
sakiTxs gansxvavebulad afasebs. danaSaulis provokaciis dros 
gamoiyeneba e. w. fiqciis meTodi, romlis Tanaxmad, provokatori, 
marTalia, faqtobrivad wamqezebelia, magram iuridiulad igi 
provokaciis amsrulebelia.1288 

sisxlis samarTlis dogmatika wamqezeblisagan 
provokatoris gamijvnis dros amodis Tanamonawileobis 
aqcesoruli bunebidan da ambobs, rom ar SeiZleba agent-
provokatori Tanamonawiled CaiTvalos, vinaidan maT 
gansxvavebuli miznebi amoZravebT da, Sesabamisad, isini sxvadasxva 
umarTlobas axorcieleben.1289 agent-provokators, gansxvavebiT 
wamqezeblisagan, ar surs danaSaulis bolomde miyvana.1290 amasTan, 
Tu provokatori egueba Sedegis dadgomas, maSin adgili aqvs ara 
danaSaulis provokacias, aramed wamqezeblobas.1291 maSasadame, 
provokatoris warmodgeniT samarTlebrivi sikeTis 
gamousworebeli dazianeba ar unda moxdes, aramed provokatoris 
mizani dayoliebulis ,,sulieri gaxrwnaa’’.1292 

yovelive zemoaRniSnulidan gamomdinare, SeuZlebelia am 
sakiTxis gadawyveta Tanamonawileobis wesebis mixedviT. 

saqarTvelos ssk-is 145-e muxlis arasrulyofilebis Sesaxeb 
mecnierebi bevrs saubroben, magram mTavari problema mainc is 
gaxlavT, rom sisxlissamarTlebrivi pasuxismgeblobis sakiTxi 
dasaxelebul normaSi yvela SemTxvevisaTvis erTnairad aris 
gadawyvetili. es imas niSnavs, rom ssk-is 145-e muxli naklebad 
mZime kategoriis danaSauls warmoadgens da misTvis 
gaTvaliswinebuli sasjelis saxe ar aRemateba sami wliT 
Tavisuflebis aRkveTas, imis miuxedavad, provokatori ra simZimis 
danaSaulis CadenaSi iyoliebs pirs.  

amitom, kargi iqneba Tu ssk-is 145-e muxls daemateba iseTi 
damamZimebeli garemoebebi, romlebic Sesabamisad ufro mkacr 

                                                 
1287 ix. mayaSvili, tyeSeliaZe (1964), gv., 212-213. 
1288 ix. naWyebia (2011), gv. 131-132. 
1289 ix. dvaliZe (2008), gv. 114. 
1290 ix. Todua, kerZo nawili, tomi I (2011), gv. 261. 
1291 ix. dvaliZe, Sromebi (2011), gv. 26-27. amasTan dakavSirebiT zogierT mecniers 
gansxvavebuli mosazreba gaaCnia. aseT SemTxvevaSi isini provokatoris qmedebas 
waqezebad ar akvalificireben, aramed maT miaCniaT, rom aseTi SemTxvevebis 
gadawyvetis mizniT, aucilebelia ssk-is 145-e muxls daematos kvalificiuri 
Semadgenloba, ix. ebraliZe, sasamarTlo praqtikis komentari (2008), gv. 238-239. 
1292 ix. dvaliZe, Sromebi (2011), gv. 32-33. 
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sasjels gaiTvaliswinebs maSin, rodesac provokatori mZime an 
gansakuTrebiT mZime kategoriis danaSaulebis CadenaSi daiyoliebs 
damnaSaveebs. 

ssk-is 145-e muxlis irgvliv arsebuli msjeloba moiTxovs 
gagrZelebas da imis garkvevas, Tu ramdenad aris SesaZlebeli 
danaSaulis provokaciaze nebayoflobiT xelis aReba. am 
problemis gadawyveta pirdapir aris damokidebuli imaze, Tu 
ramdenad aris SesaZlebeli danaSaulis provokaciis dros 
danaSaulis momzadebis an mcdelobis daSveba. Tu dadgindeba, rom 
danaSaulis provokacias (ssk-is 145-e muxli) minimum mosamzadebeli 
stadia mainc gaaCnia, maSin aucileblad daismeba sakiTxi 
danaSaulis provokaciaze nebayoflobiT xelis aRebis 
SesaZleblobis Sesaxeb. amis gasarkvevad, isev da isev Tavad 
muxlSi miTiTebul terminze ,,dayolieba’’ unda SeCerdes 
yuradReba da dadgindes, ra igulisxmeba am terminSi da, 
Sesabamisad, rodis iTvleba danaSauli damTavrebulad.1293 

sisxlis samarTlis literaturaSi aRiarebulia, rom 
termini ,,dayolieba’’ gulisxmobs imas, rom damyoliebelma 
konkretuli adamianis fsiqikaze unda imoqmedos, ris Sedegad 
dayoliebulma is qmedeba unda daiwyos, romliskenac 
damyoliebelma waaqeza igi.1294 aqedan gamomdinare, gansaxilveli 
danaSauli damTavrebulad iTvleba maSin, rodesac dayoliebuli 
piri danaSaulis momzadebas, an mcdelobas daiwyebs, winaaRmdeg 
SemTxvevaSi, ufro adrindel stadiaze provokatoris micema 
sisxlissamarTlebrivi pasuxisgebaSi ar iqneba gamarTlebuli, 
radgan provokatorma jer ver xelyo dayoliebulis interesi. man 
ver amxila dayoliebuli danaSaulis CadenaSi. aqedan gamomdinare, 
provokatori verc provokaciis momzadebisaTvis daisjeba.1295 

maSasadame, zemoT ganviTarebuli msjelobis safuZvelze 
nebayoflobiT xelis aRebis uflebis gamoyenebis sakiTxi, am 
SemTxvevaSi, negatiurad wydeba. amitom sisxlis samarTlis 
mecnierebs isRa darCeniaT, rom e. w. postkriminaluri 
wamaxalisebeli normis SemoReba moiTxovon, romelic ssk-is 145-e 
muxls daerTveba da uzrunvelyofs praqtikis winaSe wamoWrili 
problemis mogvarebas im TvalsazrisiT, rom damyoliebeli 
gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisgan, Tu 
igi danaSaulis bolomde miyvanaSi xels SeuSlis dayoliebuls, 
an gadaarwmunebs mas bolomde ar miiyvanos danaSauli.1296 

                                                 
1293 zogierTi mecnieri terminSi ,,dayolieba” moiazrebs, provokatoris rogorc 
aSkara, aseve farul (konkludentur) qmedebas. faruli dayoliebis dros, 
waqezebuli ver xedavs, rom mas danaSaulis Casadenad aqezeben, ix. ebraliZe, 
sasamarTlo praqtikis komentari (2008), gv. 224-225. 
1294 ix. dvaliZe, Sromebi (2011), gv. 33. dvaliZes, amasTan dakaSirebiT, 
gansxvavebuli azri hqonda gatarebuli Tavis disertaciaSi da amis Sesaxeb, 
Tavadve miuTiTebs, ix. dvaliZe (2008), gv. 123-124. 
1295 ix. Todua, kerZo nawili, tomi I (2011), gv. 262-263. aRsaniSnavia is faqti, rom 
saqarTvelos sabWoTa 1922 wlis sisxlis samarTlis kodeqsi qrTamis 
provokaciis winaaRmdeg brZolis mizniT, pasuxismgeblobisagan aTavisuflebda 
qrTamis amRebs. amis Sesaxeb ix. surgulaZe (1979), gv. 143. 
1296 ix. dvaliZe, Sromebi (2011), gv. 37. 
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sakiTxis amgvari gadawyveta, SesaZlebelia, gaziarebuli ar 
iqnes, radgan, zogjer dayoliebuli naklebad mZime kategoriis 
danaSauls amzadebs, romelic moqmedi sisxlissamarTlebrivi 
kanonmdeblobiT ar isjeba1297 da, Sesabamisad, Tu dayoliebuli ar 
daisjeba, maSin provokatori, romelic mosamzadebel stadiaze 
ityvis uars danaSaulis Cadenaze, miTumetes, ar unda daisajos 
nebayoflobiT xelis aRebis safuZvelze. 

zogjer provokatori pasuxisgebaSi micemis mizniT, 
iyoliebs pirs daxmarebaSi, magram amsrulebeli danaSaulis 
Cadenis dros ar iyenebs damxmaris mier gadacemul iaraRs. 
magaliTad, b. sisxlissamarTlebrivi pasuxisgebaSi micemis mizniT, 
a. waaqeza b. iaraRi gadaeca d., romelic mkvlelobis Cadenas 
apirebda (amis Sesaxeb a. SemTxveviT gaigo). magram movlenebi ise 
ganviTarda, rom d. danaSaulis Casadenad b. mier gadacemuli 
iaraRi ar gamoiyena. amis Semdeg, a. Sansi hqonda kidev erTxel 
SeeTavazebina b., ukeTesi iaraRi gadaeca      d., magram man 
gadaifiqra danaSaulis Cadena. b. qmedebaSi adgili aqvs uSedego 
daxmarebas da ar isjeba. rac Seexeba a.-s, aseve ar unda daisajos 
nebayoflobiT xelis aRebis gamo. maSasadame, sisxlis samarTlis 
politikis moTxovnebis gaTvaliswinebiT, mizanSewonilia, rom 
provokators ukan dasaxevi gza ar moeWras (nebayoflobiT xelis 
aRebis specialuri SemTxveva e. w. formalur danaSaulebSi). 

aqedan gamomdinare, sabolood SeiZleba iTqvas, rom 
danaSaulis provokaciis dros provokators danaSaulze 
nebayoflobiT xelis aRebis ufleba ar unda waerTvas manamde, 
vidre dayoliebuli danaSaulis mcdelobis stadias ar miaRwevs. 

 

§5. SedegiT kvalificirebul deliqtebSi mcdelobis 
stadiaze nebayoflobiT xelis aRebis sakiTxi 

 
germanul sisxlis samarTlis dogmatikaSi SedegiT 

kvalificirebul deliqtebSi mcdelobis1298 oTx sxvadasxva saxes 
gamoyofen: 1. rodesac adgili aqvs ZiriTadi qmedebis mcdelobas, 
xolo Tanamdevi Sedegi gaufrTxileblobiT xorcieldeba, 2. 
rodesac ZiriTadi qmedebis mcdelobisas Sedegi ganzrax dgeba, 3. 
rodesac adgili aqvs ZiriTadi qmedebis mcdelobas da Tanamdevi 
Sedegi ar xorcieldeba, dabolos, 4. rodesac ZiriTadi deliqti 
damTavrebulia da Tanamdevi Sedegi ar aris saxeze.1299 amasTan, 
principuli mniSvneloba gaaCnia imis gansxvavebas, ZiriTadi 
deliqti damTavrda, Tu mcdelobis stadiaze Sewyda.1300 

                                                 
1297 disertaciaSi Camoyalibebuli koncefciis Tanaxmad, Tu ki kanonmdebeli 
uars ityvis generaluri momzadebis dasjadobaze, maSin zemoT dasaxelebuli 
sakiTxi Seexeba aseve, mZime da gansakuTrebiT mZime danaSaulis momzadebis 
SemTxvevebs. 
1298 SedegiT kvalificirebul deliqtebze ixileT me-4 karis me-5 TavSi. 
1299 ix. Kindhäuser, Neumann, Paeffgen, tomi I (2010), gv. 773. 
1300 ix. Bacher (1999), gv. 281. 
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amasTan, im TavSi, sadac mcdelobis SesaZleblobis Sesaxeb  
aris saubari, aRniSnuli SemTxvevebi dayofilia Tanamdevi SedegiT 
kvalificirebul mcdelobad (erfolgsqualifizierter Versuch) da 
ganzraxviT mocul Tanamdevi SedegiT kvalificirebul mcdelobad 
(Versuch der Erfolgsqualifizierung). 

Tanamdevi SedegiT kvalificirebul deliqtebSi mcdeloba 
maSin aris saxeze, rodesac ZiriTadi deliqtis mcdelobis dros 
Tanamdevi Sedegi xorcieldeba. mcdeloba gamoiricxeba maSin, 
rodesac makvalificirebeli Sedegi ZiriTadi deliqtis 
Semadgenel Sedegad aris gaTvaliswinebuli.1301 

Tanamdevi SedegiT kvalificirebuli deliqtis mcdelobis 
magaliTia germaniis ssk-is 306-e ,,c’’ paragrafiT gaTvaliswinebuli 
SemTxveva, sadac damnaSave mocemuli danaSaulis mcdelobis dros 
(cecxlis wakidebis momenti) adamianis sikvdils gamoiwvevs. 
magaliTad, aalebadi saSualeba afeTqda da adamianis sikvdili 
gamoiwvia. mcdeloba saxezea aseve maSinac, rodesac Tanamdevi 
Sedegi ar dgeba, romlis gamowvevac damnaSaves surda an 
Segnebulad uSvebda mis dadgomas.1302 

iq, sadac, SedegiT kvalificireba ZiriTadi 
Semadgenlobidan gamomdinareobs, SedegiT kvalificirebuli 
deliqtis mcdelobis arseboba savsebiT SesaZlebelia. magaliTad, 
gaupatiurebis mcdeloba sasikvdilo SedegiT saxezea maSin, 
rodesac damnaSavis mier gamoyenebul Zaladobas dazaralebulis 
sikvdili mohyveba, vidre damnaSave sqesobriv kavSirs daamyarebs 
msxverplTan (germaniis ssk-is 178-e paragrafi).1303 aq erTi sakiTxia 
aRsaniSnavi, germaniis ssk-is 178-e paragrafis mcdeloba 
SesaZlebelia maSin, rodesac damnaSave germaniis ssk-is 177-e 
paragrafiT gaTvaliswinebuli danaSaulis (gaupatiureba) 
mcdelobisas sikvdilis dadgomis mimarT moqmedebs ganzrax 
(ganzraxviT moculi Tanamdevi SedegiT kvalificirebuli 
mcdeloba (Versuchte Erfolgsqualifikation)), anda rodesac damnaSave 
ZiriTadi Semadgenlobis mcdelobisas (germaniis ssk-is 22-e, 177-e 
paragrafebi) sasikvdilo Sedegs gaufrTxileblobiT gamoiwvevs 
(Tanamdevi SedegiT kvalificirebuli mcdeloba (erfolgsqualifizierter 
Versuch)).1304 

rac Seexeba germaniis ssk-is 227-e paragrafiT 
gaTvaliswinebul SemadgenlobaSi (janmrTelobis dazianeba 
sasikvdilo SedegiT) danaSaulis mcdelobas, rodesac damnaSave 
sikvdilis mimarTac ganzrax moqmedebs, igi gabatonebuli 
Sexedulebis Tanaxmad, dauSveblad aris miCneuli, radgan am 
SemTxvevaSi win wamoiwevs mkvlelobis mcdelobis Semadgenloba 
(germaniis ssk-is 22-e, 212).1305 samagierod, sasamarTlo praqtika 
aRniSnul SemadgenlobaSi aRiarebs e. w. Tanamdevi SedegiT 

                                                 
1301 ix. Schönke, Schröder (2010), gv. 360. 
1302 ix. Fischer (2012), gv. 2202. 
1303 ix. Schönke, Schröder (2010), gv. 360. 
1304 ix. Fischer (2012), gv. 1187. 
1305 ix. Fischer (2012), gv. 1520. 
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kvalificirebul mcdelobas, e. i. rodesac ZiriTadi 
Semadgenlobis mcdelobisas Sedegi gaufrxileblobiT aris 
gamowveuli.1306 amis sailustraciod praqtikidan aseTi magaliTia 
moyvanili: braldebulebi a. b. da g, romlebic e. w. axalgazrduli 
faSisturi dajgufebis wevrebi iyvnen, d. cemis mizniT gamoekidnen. 
SeSinebuli d. erT-erT Senobas miadga, magram minis karebi 
daketili daxvda, amitom igi karebis qveS Seecada gaZromas, ra 
drosac karebis CarCoze darCenili minis naWeri SeerWo fexSi, ris 
Sedegad, igi sisxlisgan daicala da gardaicvala. praqtikas 
miaCnia, rom damnaSaveebi germaniis ssk-is 227-e paragrafis 
mcdelobisTvis unda daisajon.1307 

rac Seexeba ganzraxviT mocul Tanamdevi SedegiT 
kvalificirebul mcdelobas (Versuchte Erfolgsqualifikation), SeiZleba 
iTqvas, rom maSin aris saxeze, rodesac ZiriTadi qmedebis 
mcdelobisas mZime (Tanamdevi) Sedegi jer ar damdgara, Tumca 
damnaSaves am Sedegis mimarT gaaCnia ganzraxi damokidebuleba.1308 

germaniis sisxlis samarTlis kodeqsis kerZo nawilSi aris 
danaSaulis iseTi Semadgenlobebi, sadac dasaSvebia SedegiT 
kvalificirebuli danaSaulis mcdelobis orive saxe. aseT 
Semadgenlobas miekuTvneba, magaliTad, germaniis ssk-is 251-e 
paragrafi, romelic iTvaliswinebs pasuxismgeblobas 
yaCaRobisaTvis, ramac gamoiwvia adamianis sikvdili. aRniSnul 
SemadgenlobaSi mcdeloba, SesaZlebelia, rogorc maSin, rodesac 
damnaSavis qmedebas Sedegad adamianis sikvdili ganzrax an 
gaufrTxileblobiT (leichtfertigkeit) mohyva, romlis gareSe qonebis 
daufleba damTavrebuli iqneboda (Tanamdevi SedegiT 
kvalificirebuli mcdeloba (erfolgsqualifizierter Versuch) da aseve 
maSinac, rodesac damTavrebuli yaCaRobisas damnaSavis ganzraxviT 
moculi mZime Sedegi (sikvdili) ar ganxorcielda (ganzraxviT 
moculi Tanamdevi SedegiT kvalificirebuli mcdeloba Versuch der 
Erfolgsqualifizierung).1309 

axla rac Seexeba nebayoflobiT xelis aRebis 
SesaZleblobis sakiTxs. germaniis ssk-is 251-e paragrafSi, romelic 
iTvaliswinebs yaCaRobas sasikvdilo SedegiT, nebayoflobiT 
xelis aReba damnaSaves SeuZlia maSin, rodesac mis mier 
gamoyenebulma Zaladobam qonebis dauflebamde dazaralebulis 
sikvdili gamoiwvia. damnaSave germaniis ssk-is 251-e paragrafiT 
gaTvaliswinebul danaSaulze nebayoflobiT xelis aRebis gamo ar 
daisjeba, Tumca igi pasuxs agebs mis mier gaufrTxileblobiT 
gamowveuli SedegisaTvis germaniis ssk-is 222-e paragrafis 
safuZvelze.1310 am sakiTxze arsebobs gansxvavebuli Sexeduleba, 
romlis Tanaxmad, vinaidan sasikvdilo Sedegi ssk-is 251-e 
paragrafiT gaTvaliswinebuli yaCaRobis sakanonmdeblo niSans 

                                                 
1306 ix. BGHSt 48, gv. 34. 
1307 ix. BGHSt NStZ (2003), gv. 149-150. 
1308 ix. Schönke, Schröder (2010), gv. 361. 
1309 ix. Fischer (2012), gv. 1727. 
1310 iqve. 
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warmoadgens, amitom yaCaRobis Semadgenloba, rodesac damnaSave 
qonebas jer kidev ar dauflebia, magram mis mier gamoyenebul 
Zaladobas dazaralebulis sikvdili mohyva, SeiZleba iTqvas, rom 
formalurad damTavrebul xasiaTs atarebs da amitom germaniis 
ssk-is 24-e paragrafis gamoyeneba, dauSvebelia.1311 amrigad, 
mecnierebi miuTiTeben imaze, rom Tanamdevi SedegiT 
kvalificirebuli mcdelobis dros ar SeiZleba ZiriTad deliqts 
gamoeyos mZime Sedegi da am pirobebSi gamoyenebul iqnes germaniis 
ssk-is 24-e paragrafi.1312 

rac Seexeba ganzraxviT mocul Tanamdevi SedegiT 
kvalificirebul mcdelobas (Versuch der Erfolgsqualifizierung), sisxlis 
samarTlis literaturaSi aRiarebulia, rom ganzraxviT mocul 
Tanamdevi SedegiT kvalificirebuli mcdelobis dros 
nebayoflobiT xelis aReba savsebiT SesaZlebelia. magaliTad, 
damnaSaves, romelsac mZime Sedegis (sikvdilis) gamowveva surs,  
ZiriTadi qmedebis damTavrebamde SeuZlia danaSaulze aiRos 
xeli.1313 

SedegiT kvalificirebul danaSaulebze nebayoflobiT 
xelis aReba qarTul sisxlis samarTlis literaturaSi, 
germanuli sisxlis samarTlisagan gansxvavebiT, SesaZleblad ar 
miiCneva. SedegiT kvalificirebul deliqtebSi mcdelobaze 
msjelobisas, ukve aRiniSna, rom aseT deliqtebSi mcdelobis 
SesaZlebloba gamoiricxa swored nebayoflobiT xelis aRebis 
pirobiT (mZime SedegiT kvalificirebul deliqtebSi mcdelobis 
SeuZlebloba nebayoflobiTi xelis aRebis pirobiT).1314 

rac Seexeba ganzraxviT mocul Tanamdevi SedegiT 
kvalificirebul deliqtebs, aq, nebayoflobiT xelis aRebis 
dasabuTeba, germanuli sisxlis samarTlis msgavsad, uproblemod 
aris SesaZlebeli. 

 

§7. Sejameba 

 
nebayoflobiT xelis aRebis SesaZleblobis Sesaxeb 

msjelobam gamoavlina, rom danaSaulis momzadebisa da mcdelobis 
(rogorc daumTavrebeli, aseve damTavrebuli mcdelobis) 
stadiaze, SesaZlebelia, rogorc moqmedebiT, aseve umoqmedobiT 
nebayoflobiT xelis aReba.  

rac Seexeba nebayoflobiT xelis aRebis sakiTxs e. w. 
xelSeSlili mcdelobis dros, praqtikis analizma cxadyo, rom am 
mxriv, sasamarTlo praqtika araerTgvarovania. sasamarTlo zogjer 
nebayoflobiT xelis aRebad afasebs iseT SemTxvevebs, rac udavod 
,,xelSeSl mcdelobas” warmoadgens da zogjer ki piriqiT, 

                                                 
1311 ix. Wolters, GA (2007), gv. 79. 
1312 ix. Bacher (1999), gv. 301. 
1313 ix. Schönke, Schröder (2010), gv. 361. 
1314 SedegiT kvalificirebul deliqtebSi mcdelobis Sesaxeb ixileT me-4 karis 
me-5 TavSi. 
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,,xelSeSlil mcdelobad” ganixilavs nebayoflobiT xelis aRebis 
SemTxvevebs. 

im SemTxvevaSi, Tu damnaSaves unda danaSaulis bolomde 
miyvana, magram fiqrobs, rom obieqturi garemoebebis gamo es 
SeuZlebelia, maSin nebayoflobiT xelis aRebas ar eqneba adgili. 
magram, rodesac damnaSavem ar icis, rom danaSaulis bolomde 
miyvana obieqturad SeuZlebelia, maSin, SesaZlebelia, daisvas 
nebayoflobiT xelis aRebis sakiTxi”. maSasadame, qmedebis 
,,xelSeSlil mcdelobad” Sefasebisa da masTan dakavSirebuli 
nebayoflobiT xelis aRebis sakiTxi damnaSavis warmodgenis 
mixedviT ganisazRvreba. ,,xelSeSlili mcdelobisagan” 
gansxvavebiT, uvargis mcdelobaze nebayoflobiT xelis aReba, 
SesaZlebelia. 

nebayoflobiT xelis aRebis SesaZleblobis sakiTxi 
gangrZobad da denad danaSaulebSi gabatonebuli Sexedulebis 
Tanaxmad, dauSvebelia, Tumca disertaciaSi Camoyalibebulia 
koncefcia, romlis Tanaxmad, SesaZlebelia, aseve dasaxelebuli 
saxis danaSaulebSi nebayoflobiT xelis aReba. aRniSnuli 
sakiTxi detalurad ganxilulia nebayoflobiT xelis aRebis 
SesaZleblobis farglebis gafarToebis TavSi. 

nebayoflobiT xelis aRebis SesaZleblobis sakiTxis 
ganxilvam danaSaulis provokaciis dros, aCvena, rom provokators 
danaSaulze nebayoflobiT xelis aReba SeuZlia manam, vidre 
provocirebuli mcdelobis stadias ar miaRwevs, maSasadame, 
danaSaulis momzadebis stadiaze (nebayoflobiT xelis aRebis 
specialuri SemTxveva e. w. formalur danaSaulebSi). 

ganzraxviT mocul Tanamdevi SedegiT kvalificirebul 
deliqtebSi, sisxlis samarTlis literaturaSi aRiarebulia, rom 
ganzraxviT mocul Tanamdevi SedegiT kvalificirebuli 
mcdelobis dros nebayoflobiT xelis aReba savsebiT 
SesaZlebelia. 

amrigad, mecnierebi miuTiTeben imaze, rom Tanamdevi 
SedegiT kvalificirebuli mcdelobis dros ar SeiZleba ZiriTad 
deliqts gamoeyos mZime Sedegi da am pirobebSi gamoyenebul iqnes 
germaniis ssk-is 24-e paragrafi. 

sabolood, SeiZleba iTqvas, rom germanul sisxlis 
samarTalSi azrTa sxvadasxvaobis miuxedavad, SesaZlebelia, 
nebayoflobiT xelis aRebis mtkiceba rogorc Tanamdevi SedegiT 
kvalificirebuli danaSaulis mcdelobis (erfolgsqualifizierter Versuch), 
aseve ganzraxviT mocul Tanamdevi SedegiT kvalificirebul 
mcdelobis (Versuch der Erfolgsqualifizierung) deliqtebSi. 

maSasadame, SedegiT kvalificirebul deliqtebSi 
nebayoflobiT xelis aRebis dasabuTeba, SesaZlebelia, rogorc 
dogmaturad, aseve sisxlis samarTlis politikis TvalsazrisiT. 
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Tavi IV. zogierTi mosazreba danaSaulze nebayoflobiT 
xelis aRebis SesaZleblobis farglebis gafarToebis 
Sesaxeb iuridiulad damTavrebuli danaSaulis etapze 

 
sisxlis samarTlis dogmatikaSi aRiarebulia, rom 

danaSaulis damTavrebis Semdeg, danaSaulze xelis aReba 
SeuZlebelia, aseTi SemTxvevebisaTvis arsebobs e. w. qmediTi 
monaniebis instituti,1315 romelsac sisxlis samarTlis 
dogmatikaSi nebayoflobiT xelis aRebis surogatad 
moixsenieben.1316 

maSasadame, nebayoflobiT xelis aReba dasaSvebia mxolod 
maSin, rodesac danaSauli ar damTavrebula arc materialurad da 
arc formalurad.1317 nebayoflobiT xelis aRebis aseT SezRudul 
gagebas pirobiTad SeiZleba ewodos ,,danaSaulze xelis aReba 
viwro gagebiT”. 

rac Seexeba ,,nebayoflobiT xelis aRebas farTo gagebiT”, 
igi moicavs iuridiulad damTavrebuli danaSaulis etapze 
ganxorcielebul nebayoflobiTi xasiaTis qmedebebs, ris 
safuZvelzec damnaSave, SesaZlebelia, gaTavisufldes 
sisxlissamarTlebrivi pasuxismgeblobisagan. rasakvirvelia, 
,,farTo gagebiT nebayoflobiT xelis aReba” saqarTvelos sisxlis 
samarTlis kodeqsis 21-e muxlis farglebSi ar regulirdeba, 
aramed sisxlis samarTlis kanonmdebeli amisaTvis sxva meTods 
mimarTavs da sisxlis samarTlis kodeqsSi iTvaliswinebs iseTi 
normebs, romlebic damnaSaves aTavisuflebs sisxlis samarTlis 
pasuxismgeblobisagan nebayoflobiTi qmedebis gamo 
(wamaxalisebeli normebi). 

aucileblad gaCndeba SekiTxva imasTan dakavSirebiT, Tu 
rogor unda aiRos xeli pirma danaSaulis ganxorcielebaze 
danaSaulis damTavrebis Semdeg? 

aseTi ram savsebiT SesaZlebelia. magaliTad, saqarTvelos 
ssk-is 203-e muxli, romelic iTvaliswinebs sisxlissamarTlebrivi 
pasuxismgeblobas profesiuli sportuli Sejibrebis anda 
komerciul-sanaxaobiTi konkursis monawilis, mwvrTnelis, msajis 
da a. S. mosyidvas Sejibrebis an konkursis Sedegze zegavlenis 
mizniT, formaluri danaSaulia da damTavrebulad iTvleba 
damnaSavis mier gasamrjelos Tundac nawilis miRebis 
momentidan.1318 

maSasadame, rogorc ki damnaSave pasuxismgebel pirs raime 
Tanxis nawils gadascems, danaSauli damTavrebulia da masze 
nebayoflobiT xelis aReba viwro gagebiT SeuZlebelia. magram 
kanonmdeblisaTvis aseve mniSvnelovania is etapi, romelic 
gulisxmobs Tanxis mimRebis mier raime iseTis ganxorcielebas, 
romelic uSualod daazaralebs kanoniT dacul sikeTes, 

                                                 
1315 ix. Fischer (2012), gv. 218. 
1316 ix. Baumann, Weber, Mitsch, AT (2003), gv. 592. 
1317 Leipziger Kommentar (2007), gv. 1659.  
1318 ix. mamulaSvili, kerZo nawili, tomi I (2011), gv. 470. 
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magaliTad, Jiuris Tavmjdomare, romelic gadamwyveti xmis 
uflebiT sargeblobs, konkursis niWieri monawilis nacvlad, 
yvelasaTvis aSkara sust monawiles aniWebs upiratesobas. amrigad, 
Tu damnaSave nebayoflobiT ganacxadebs xelisuflebis organoSi, 
rom man Sejibrze an konkursze zegavlenis moxdenis mizniT, 
zemoT dasaxelebul pirs gadasca fuli an sxva qoneba, 
Tavisufldeba sisxlissamarTlebrivi pasuxismgeblobisagan. 

analogiur viTarebas aqvs adgili qrTamis micemis 
(saqarTvelos ssk-is 339-e muxli), zegavleniT vaWrobisa 
(saqarTvelos ssk-is  3391-e muxli) da komerciuli mosyidvis dros 
(ssk-is 221-e muxli), sadac kanonmdebeli iTvaliswinebs 
wamaxalisebel normebs SeniSvnis saxiT. aRniSnuli normebis 
safuZvelze kanonmdebeli pirs sTavazobs pasuxismgeblobisagan 
gaTavisuflebas Tu ki igi nebayoflobiT ganucxadebs procesis 
mwarmoebel organoebs danaSaulebrivi saqmianobis Sesaxeb. 

rogor gadawydeba sakiTxi maSin, rodesac Tanxis gadacemis 
Semdeg, Tanxis mimRebma raime moqmedeba ukve Seasrula. normaSi 
raime daTqma amasTan dakavSirebiT ar arsebobs. amis miuxedavad, 
SeiZleba iTqvas, rom momsyidveli mainc gaTavisufldeba 
pasuxismgeblobisagan, Tu man amis Sesaxeb mogvianebiT ganacxada 
xelisuflebis organoSi. amrigad, aseTi normebis SemoReba 
procesualur-samarTlebrivi miznebiT aris ganpirobebuli da 
materialur sisxlis samarTalSi maTi Semotanis dros 
kanonmdebels gamoZiebisaTvis xelis Sewyobis mizani ufro 
amoZravebda, vidre danaSaulebrivi Sedegis Tavidan acilebis 
mizani. 

wamaxalisebel normebSi iuridiulad gansxvavebuli 
Sedegebis momcemi situaciebis Tavmoyra ar unda iyos 
mizanSewonili, amitom kargi iqneba, Tu erTmaneTisagan gaimijneba 
situaciebi, erTi, rodesac momsyidveli moqmedebs, kerZod, 
gadascems Tanxis nawils, anda hpirdeba Tanxis gadacemas an sxva 
momsaxurebis gawevas mosyiduls da meore, rodesac mosyiduli 
amis sanacvlod asrulebs ukanono qmedebebs. iuridiuli Sedegis 
gaTvaliswinebiT, Tanxis nawilis gadacema an misi dapireba 
damnaSaves faqtobrivad ar arTmevs ukan dabrunebis Teoriul da 
praqtikul SesaZleblobas, xolo Tu mosyidulma ukve moimoqmeda 
raime, maSin SeuZlebelia ukan daxevis Sansebze saubari, radgan 
kanoniT daculi sikeTe ukve xelyofilia da misi gadarCena 
SeuZlebelia. 

aqedan gamomdinare, dazustebisTvis SeiZleba iTqvas, rom 
farTo gagebiT nebayoflobiT xelis aReba, SesaZlebelia, mxolod 
iqamde, vidre, mosyiduls jer kidev ar Seusrulebia raime 
moqmedeba, riTac igi sabolood xelyofda samarTliT dacul 
interess. sakiTxis amgvari Sefaseba gamomdinareobs principidan 
,,ukan dabruneba jer kidev iZleva kanonmdeblobiT daculi 
samarTlebrivi sikeTis gadarCenis Sanss”. aqedan gamomdinare, 
SeiZleba iTqvas, rom nebayoflobiT xelis aRebis mizani 
samarTlebrivi sikeTis dacvaa, xolo wamaxalisebeli normis 
mizania danaSaulis gaxsnis gaadvileba, swored amitom, 
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mizanSewonilia, Tuki kanonmdebeli wamaxalisebel normebs 
mxolod im SemTxvevebze gaavrcelebs, rodesac samarTlebrivi 
sikeTe dazianebulia da misi reabilitacia damnaSavis mier ukve 
SeuZlebelia, xolo danarCen SemTxvevebSi farTo ,,gagebiT 
nebayoflobiT xelis aRebas” dauTmobs adgils. 

nebayoflobiTi qmedeba, romelic damTavrebuli danaSaulis 
etapze xorcieldeba, ar SeiZleba nebayoflobiT xelis aRebad 
CaiTvalos viwro gagebiT, radgan 21-e muxlSi kanonmdeblis 
pirdapiri moTxovnaa, rom danaSauli iuridiulad ar unda iyos 
damTavrebuli. 

maSasadame, rodesac deliqtis Semadgenloba formalurad 
damTavrebulia, nebayoflobiT xelis aReba sisxlis samarTlis 
kodeqsis 21-e muxlis safuZvelze SeuZlebelia. amitom rasac 
kanonmdebeli damTavrebul deliqtad acxadebs, im momentSi 
mosamarTles ar SeuZlia daumTavreblad scnos igi, radgan es 
kidev ufro gaafarToebs mosamarTlis Tavisufali moqmedebis 
areals da amiT mas miscems kanonmdeblis nebis Sesworebis 
uflebas, rac qarTul sisxlis samarTlis dogamtikaSi 
dauSveblad miiCneva.1319  

am winaaRmdegobis Tavidan asacileblad da problemis 
mosagvareblad, mizanSewonilia, sisxlis samarTlis kodeqsis 21-e 
muxlis 1-li nawili Camoyalibdes axleburad, rac uzrunvelyofs 
nebayoflobiT xelis aRebis sakiTxebis mowesrigebas zogierTi 
saxis iuridiulad damTavrebul danaSaulebSi. amasTan, aRniSnuli 
norma daaviwrovebs wamaxalisebeli normebis moqmedebis areals, 
rac kidev ufro gamarTuls gaxdis aRniSnuli normebis iuridiul 
mniSvnelobas. 

dasaxelebuli idea, jer kidev, TanamonawileTa mier 
nebayoflobiT xelis aRebis dros iqna wamoyenebuli, radgan 
Tanamonawileobis dros gamovlinda iseTi SemTxvevebi, rodesac 
pasuxismgeblobisagan gaTavisuflebis sakiTxi daisva 
nebayoflobiT xelis aRebis TvalsazrisiT, gansakuTrebiT ki, es 
Seexo e. w. suqcesiuri daxmarebis SemTxvevebs. swored amitom, 
gamoiTqva mosazreba saqarTvelos ssk-is 21-e muxlis me-3 nawilis 
axleburad Camoyalibebis Taobaze: ,,...damxmares agreTve ar 
daekisreba sisxlissamarTlebrivi pasuxismgebloba, Tu man 
amsruleblis mier danaSaulis dasrulebamde uari Tqva 
Seesrulebina Sepirebuli qmedeba, anda ukan daibruna danaSaulis 
Casadenad gadacemuli iaraRi an saSualeba”. maSasadame, aq 
igulisxmeba nebayoflobiTi saqmianoba danaSaulis faqtobrivad 
dasrulebamde. 

denadi danaSaulis ganxorcielebis dros, SesaZlebelia, 
nebayoflobiT xelis aRebis sakiTxi daisvas mxolod ,,suqcesiuri 
daxmarebis” SemTxvevaSi. magaliTad, saqarTvelos ssk-is 143-e 
muxli iTvaliswinebs Tavisuflebis ukanono aRkveTas. aRniSnuli 
danaSauli denadi saxis deliqtia. igi damTavrebulia 
dazaralebulisaTvis Tavisuflebis aRkveTis momentidan da 

                                                 
1319 ix. wereTeli (1961), gv. 238-239. 
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faqtobrivad misi Cadena droSi miedineba. magaliTad, Tu damxmare, 
damnaSavis mier dazaralebulisaTvis Tavisuflebis aRkveTis 
Semdeg, CaerTo danaSaulis ganxorcielebaSi da policia 
Tavdapirvelad Segnebulad SecdomaSi Seiyvana da amiT gza aubnia, 
xolo amis Semdeg, mas Seecoda dazaralebuli da araswori 
marSrutiT mimaval policias zusti informacia miawoda 
dazaralebulis adgilsamyofelis Sesaxeb, moqmedi sisxlis 
samarTlis kanonis Tanaxmad, damxmare sisxlissamarTlebrivi 
pasuxismgeblobisagan ver gaTavisufldeba nebayoflobiT xelis 
aRebis gamo, radgan danaSauli ukve damTavrebulia (damnaSave 
aseve ver isargeblebs igi ssk-is 68-e muxlis saSeRavaTo 
pirobebiT). ra Tqma unda, aqac gaCndeba SekiTxva imasTan 
dakavSirebiT, ratom ar unda isargeblos nebayoflobiT xelis 
aRebis uflebiT ,,suqcesiurma Tanamonawilem”?1320 am danaSaulis 
bunebidan gamomdinare, igi xom faqtobrivad droSi da sivrceSi 
jer kidev mimdinareobs, amitom damnaSavisaTvis am uflebis 
warTmeva, naadrevia. 

zogierTi saxis ,,Sedegian danaSaulebSi”, aseve 
SesaZlebelia, ,,suqcesiurma Tanaamsrulebelma” nebayoflobiT 
aiRos xeli danaSaulis faqtobrivad dasrulebamde. amis magaliTi 
zemoT, TanamonawileTa mier nebayoflobiT xelis aRebis dros, 
ukve iyo dasaxelebuli, rodesac damnaSaves danaSaulis Cadenis 
ganzraxva iuridiulad damTavrebul qurdobis etapze aReZra. 
vTqvaT, a. jibidan safule amoacala d. es faqti sxvebma SeamCnies 
da ukan gayvnen a.-s. amasobaSi, misi megobari b. Sexvda, romelsac 
farulad gadasca safule. Tavdapirvelad, b. a.-s mier gadacemuli 
safule jibeSi Caido, xolo Semdeg gadaifiqra danaSaulis Cadena 
da policiels ganucxada danaSaulebrivi faqtis Sesaxeb da 
safule gadasca. 

maSasadame, zogierTi saxis ,,Sedegian danaSaulebSi’’ 
iuridiulad damTavrebis etapze aucileblad unda daisvas 
pasuxismgeblobisagan gaTavisuflebis sakiTxi nebayoflobiT 
xelis aRebis gamo. 

SesaZlebelia, aseve adgili hqondes nebayoflobiT xelis 
aRebis faqts ,,formalur danaSaulebSi”,1321 sadac erT-erTi 
amsrulebeli xels iRebs iuridiulad damTavrebul danaSaulis 
etapze, vTqvaT, a. da b. gadawyvites teritoriul wylebSi ,,wiTel 
nusxaSi” Setanili Tevzis mopoveba administraciuli saxdelis 
dadebis Semdeg, magram, rodesac a.-m Tevzi daiWira da b. gadasca 
manqanaSi Sesanaxad, am ukanasknelma gadaifiqra danaSaulis Cadena 
da a. farulad Tevzi kvlav wyalSi gauSva da policia gamoiZaxa. 

dasaxelebul magaliTSi, ssk-is me-300 muxlis Semadgenloba 
iuridiulad damTavrebulia, rogorc ki a. akrZaluli saSualebiT 
Tevzis mopoveba daiwyo, amitom a. pasuxs agebs ssk-is me-300 muxlis 
1-li nawilis safuZvelze, xolo b., vinaidan man iuridiulad 

                                                 
1320 e. w. suqcesiuri Tanamonawileobis Sesaxeb ix. gamyreliZe (1974), gv. 114. 
1321 sisxlis samarTlis literaturaSi ssk-is me-300 muxls ,,formalur 
danaSaulebs“ miakuTvneben, ix. mamulaSvili, kerZo nawili, tomi II (2012), gv. 84. 
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damTavrebul danaSaulis etapze nebayoflobiT aiRo xeli 
danaSaulebriv qmedebaze, unda gaTavisufldes 
pasuxismgeblobisagan.  

ZalmomreobiT ,,formalur danaSaulebSi”, sadac danaSauli 
Zaladobis gamoyenebis momentidan iuridiulad damTavrebulia, 
SesaZlebelia, iseTi sentimentaluri viTarebis warmodgena, 
rodesac nebayoflobiT xelis aRebis dasabuTeba advilad 
SesaZlebelia. magaliTad, a. ganizraxa b.-s dayaCaReba. am mizniT 
igi miuaxlovda b.-s da mosTxova fuli, winaaRmdeg SemTxvevaSi 
janmrTelobis mZime dazianebiT daemuqra. vinaidan b.-s bavSvi 
hyavda avad da megobrebis mier Segrovili Tanxa bavSvis 
operaciisaTvis esaWiroveboda, amitom man muqaraze tirili daiwyo 
da Tavisi gaWirvebis Sesaxeb uambo a. am ambavma Zalzed Seawuxa 
damnaSave, mas Seecoda dazaralebuli da sinanulis grZnobiT 
gamsWvalulma, bodiSi mouxada b. da iqaurobas xelcarieli 
gascilda. 

aqedan gamomdinare, aucileblad gaCndeba SekiTxva imasTan 
dakavSirebiT, rom damnaSave am ,,gabeduli’’ nabijisaTvis unda 
,,dajildovdes’’ im absoluturi uflebiT, romelsac saqarTvelos 
sisxlis samarTlis kodeqsis 21-e muxli sTavazobs damnaSaveebs, 
Tu aucileblad unda daisajos? sisxlis samarTlis kodeqsis 21-e 
muxlis Tanaxmad, a. Cveulebrivad daekisreba 
sisxlissamarTlebrivi pasuxismgebloba yaCaRobisaTvis. rac 
Seexeba mis Semdgom qcevas, igi SeiZleba mosamarTlem mxolod 
sasjelis daniSnis dros sisxlis samarTlis kodeqsis 53-e muxlis 
me-3 nawilis safuZvelze gaiTvaliswinos, rogorc sasjelis 
Semamsubuqebeli garemoeba. amasTan, mocemul SemTxvevaSi, damnaSave 
ssk-is 68-e muxliT gaTvaliswinebuli ,,qmediTi monaniebis’’ 
saSeRavaTo normiTac ver isargeblebs, radgan es ukanaskneli 
gamoiyeneba mxolod maSin, rodesac Cadenili danaSaulisaTvis 
gaTvaliswinebuli Tavisuflebis aRkveTis vada sam wels ar 
aRemateba. am SezRudvis garda, mocemuli normis gamoyeneba 
sasamarTlos uflebaa da ara movaleoba.1322  

maSasadame, mocemul SemTxvevaSi a. saSeRavaTo 
samarTlebrivi garantiebiT saerTod ver isargeblebs. sakiTxis 
aseTi gadawyveta ar Seesabameba sisxlis samarTlis politikis 
moTxovnebs, radgan yaCaRobis magaliTSi a. qmedebis Sedegad, 
samarTlebrivi sikeTis dazianebas sabolood ar hqonia adgili. 
vinaidan yaCaRoba sakuTrebis winaaRmdeg mimarTuli danaSaulia, 
misi dacvis ZiriTadi obieqti sakuTrebiTi urTierTobebia, amitom 
vidre qoneba mesakuTres ekuTvnis da damnaSavis ukanono 
mflobelobaSi jer kidev ar gadasula, maSasadame, Sedegi ar 
damdgara, manam damnaSaves ar unda waerTvas nebayoflobiT xelis 

                                                 
1322 ,,qmediTi monaniebis“ normis gamoyenebas germanul sisxlis samarTalSic 
savaldebulo xasiaTi ar gaaCnia, Tumca zogierTi germaneli mecnieri iwunebs 
kanonmdeblis aseT midgomas da miiCnevs, rom dasaxelebuli normis gamoyeneba 
savaldebulo xasiaTs unda atarebdes da aseve, am normis moqmedebis farglebic 
sasurvelia gafarTovdes, gansakuTrebiT ki, qonebriv danaSaulebze. ix. Blöcker 
(2000), gv. 198-201. 



 378 

aRebis ufleba, miuxedavad imisa, rom kanonmdebeli yaCaRobas 
damTavrebul danaSaulad Tavdasxmis momentidan acxadebs. 

maSasadame, zemoaRniSnuli msjelobidan gamomdinare, 
mizanSewonilia, nebayoflobiT xelis aRebis SesaZleblobis 
farglebi gafarTovdes da misi gamoyenebis ufleba damnaSaves 
mieces zogierTi saxis iuridiulad damTavrebul danaSaulebSi 
(,,modificirebuli oqros xidis Teoria’’). 

am uflebis legitimacia kanonmdebelma unda moaxdinos 
sisxlis samarTlis kodeqsis 21-e muxlis 1-li nawilis axleburad 
Camoyalibebis gziT: ,,pirs ar daekisreba sisxlissamarTlebrivi 
pasuxismgebloba, Tu man danaSaulis mcdelobis stadiaze, agreTve 
zogierTi saxis iuridiulad damTavrebuli danaSaulis etapze 
nebayoflobiT da sabolood aiRo xeli”. 
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d a  s k v n a 
 
daumTavrebeli danaSaulis Sesaxeb kvlevam qarTul da 

germanul sisxlis samarTalSi gamoavlina sistemebs Soris 
sxvadasxva  saxis msgavseba da gansxvaveba danaSaulis momzadebis, 
danaSaulis mcdelobisa da danaSaulze nebayoflobiT xelis 
aRebis institutebTan mimarTebiT. 

rac yvelaze ufro mniSvnelovania, aris sakanonmdeblo 
regulirebis doneze danaSaulis momzadebis dasjadobis ori 
sxvadasxva modeli.  

momzadebis dasjadobis pirveli modeli qarTuli sisxlis 
samarTlis kanonmdeblobisaTvis aris damaxasiaTebeli da mas 
SesaZlebelia, pirobiTad ,,farTo modeli” ewodos, radgan, 
qarTvel kanonmdebels sisxlis samarTlis kodeqsis zogad 
nawilSi momzadebis dasjadobis zogadi xasiaTis norma Semoaqvs. 
saubaria saqarTvelos sisxlis samarTlis kodeqsis me-18 muxlze, 
sadac momzadebis zogadi cnebaa Camoyalibebuli da aRiarebulia 
misi saerTo iurisdiqcia, gamonaklisi SemTxvevebis garda. 
amavdroulad, dasaxelebuli modeli saqarTvelos sisxlis 
samarTlis kodeqsis kerZo nawilSi iTvaliswinebs momzadebis 
dasjadobis damoukidebel (kerZo) SemTxvevebs.  

rac Seexeba meore models, igi germanuli 
kanonmdeblobisaTvis aris damaxasiaTebeli. germanelma 
kanonmdebelma germaniis sisxlis samarTlis zogad nawilSi 
momzadebis zogadi debulebis Camoyalibebaze uaris Tqmis 
miuxedavad, danaSaulis momzadebis dasjadobis kompensireba 
danaSaulis mcdelobis dasjadobis gafarToebis xarjze moaxdina, 
sisxlis samarTlis kodeqsis zogad nawilSi 30-e paragrafis 
SemoRebis da germaniis sisxlis samarTlis kodeqsis kerZo 
nawilSi damoukidebeli Semadgenlobebis Seqmnis gziT, amitom am 
models pirobiTad SeiZleba momzadebis dasjadobis ,,Sereuli 
modeli” ewodos.  

gansxvaveba am or models Soris aSkaraa, kerZod, ,,farTo 
modeli” aRiarebs generaluri momzadebis dasjadobas, xolo 
,,Sereuli modelisaTvis”, piriqiT, miuRebelia momzadebis zogadi 
dasjadoba. msgavseba maT Soris aris is, rom isini momzadebis 
dasjadobas sxvadasxva meTodze dayrdnobiT axorcieleben. maTi 
erTgvarovani midgoma ikveTeba sisxlis samarTlis kerZo nawilSi, 
sadac orive modeli iTvaliswinebs momzadebis dasjadobis kerZo 
SemTxvevebs.  

disertaciaSi Camoyalibda pozicia, romelsac miuReblad 
miaCnia saqarTvelos sisxlis samarTlis kodeqsis zogad nawilSi 
generaluri momzadebis dasjadoba, maSasadame, danaSaulis 
momzadebis dasjadobis ,,farTo modeli”. aRniSnuli Sexeduleba 
efuZneba wereTeli-turavas koncefcias, romelic mxars uWers 
qarTul sisxlis samarTlis kanonmdeblobaSi momzadebis 
dasjadobis ,,Sereuli modelis” SemoRebas. ,,Sereuli modelis” 
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mizania Tavidan iqnes acilebuli is problemebi, rasac adgili 
aqvs generaluri momzadebis dasabuTebis dros: 

pirveli gaxlavT momzadebis dasjadobis dogmaturad 
dasabuTebis SeuZleblobis sakiTxi, romelic gamoixateba imaSi, 
rom generaluri momzadebis dros adgili aqvs: 1. jer kidev 
aramyar ganzraxvas; 2. danaSaulis Semadgenlobis gareT mdgom 
arakonkretizebuli xasiaTis qmedebebs; 3. zogjer safrTxis ar 
arsebobis an misi Semcirebis moments, romelic dasjadobas aclis 
yovelgvar safuZvels; 4. qmedebis ganxorcielebisagan droSi da 
sivrceSi daSorebas da amiT ,,Sualeduri aqtis” aucileblobis 
aRiarebas.  

dasaxelebuli bolo ori mizezi miuTiTebs umarTlobis 
jer kidev dabal xarisxze, romelic TavisTavad gamoricxavs 
momzadebis, rogorc danaSaulis erT-erTi wina safexuris 
dasjadobas, xolo pirveli da meore mizezis gaTvaliswinebiT, 
ssk-is me-18 muxlis ganzogadebuli cneba qmnis samarTlis 
borotad gamoyenebis safuZvels, ufro zustad, ssk-is me-18 muxlSi 
mocemuli sityvebi ,,pirobebis ganzrax Seqmna” Zalzed zogad, 
abstraqtul (ganusazRvrel) xasiaTs atarebs, xolo es 
gansakuTrebuli ganusazRvreloba (generaluri klauzura), Tavis 
mxriv, sisxlis samarTlis kodeqsSi pirovnebis sawinaaRmdegod 
analogiis daSvebis SesaZleblobaze metyvelebs, riTac 
saqarTvelos sisxlis samarTlis kodeqsis me-18 muxli 
winaaRmdegobaSi modis saqarTvelos konstituciis 42-e muxlis 
moTxovnebTan. 

meore sakiTxi Seexeba nebayoflobiT xelis aRebis uflebis 
SezRudvas. 

mesame aris generaluri momzadebis dasjadobis 
procesualuri sirTulis momenti (mtkicebis sirTule). 

swored am mizezebis gaTvaliswinebis safuZvelze, 
germanulma sisxlis samarTalma uari Tqva generaluri momzadebis 
dasjadobaze. 

maSasadame, zemoaRniSnuli garemoebebis mxedvelobaSi 
miRebiT, SeiZleba iTqvas, rom saqarTvelos sisxlis samarTlis 
ganviTarebisaTvis misaRebia momzadebis dasjadobis ,,Sereuli 
modeli”, riTac kanonmdebeli uars ityvis momzadebis zogad 
dasjadobaze da sisxlis samarTlis kerZo nawilSi momzadebis 
damoukidebeli Semadgenlobebis dasjadobiT (deliqtum sui generis) 
Semoifargleba, xolo sisxlis samarTlis zogad nawilSi, 
TanamonawileTa dasjadobisaTvis SemoiRebs axal normas ssk-is 251 
muxlis saxiT: 

muxli 251. danaSaulSi SeTanxmeba da Tanamonawileobis 
mcdeloba 

1. gansakuTrebiT mZime an ganzrax mZime kategoriis 
danaSaulis Casadenad mzadyofnis gamoxatvisaTvis, 
SeTavazebis miRebisaTvis, anda aseT danaSaulSi ori an 
meti piris ganzrax erToblivad saboloo 
SeTanxmebisaTvis sisxlisamarTlebrivi pasuxismgebloba 
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ganisazRvreba am kodeqsis kerZo nawilis Sesabamisi 
muxliT am muxlze miTiTebiT. 

2. gansakuTrebiT mZime an ganzraxi mZime kategoriis 
danaSaulis Casadenad organizebisa da waqezebisaTvis 
an aseTis mcdelobisaTvis, aseve, gansakuTrebiT mZime 
kategoriis danaSaulis Casadenad daxmarebis 
mcdelobisaTvis sisxlissamarTlebrivi pasuxismgebloba 
ganisazRvreba am kodeqsis Sesabamisi muxliT am muxlze 
miTiTebiT. 

qarTul da germanul sisxlis samarTalis dogmatikaSi 
danaSaulis mcdelobaze msjeloba Sesabamisi daskvnebis gakeTebis 
SesaZleblobas iZleva. 

germanul sisxlis samarTlis dogmatikaSi danaSaulis 
mcdelobis bunebis axsnas da gamijvnis problematikis gadawyvetas 
,,klasikuri Teoriebi” cdiloben, sadac istoriulad jer 
,,obieqturi Teoriebi”, Semdgom ,,subieqturi” da ,,Sereuli 
Teoriebi” enacvleboda erTmaneTs, Tumca bolo ramdenime welia, 
rac am problemis mogvareba ,,Tanamedrove Teoriebma” iTaves.  

am mxriv, adreul qarTul sisxlis samarTlis mecnierebaSi 
istoriulad gabatonebul Teoriad ,,obieqturi Teoria” 
iTvleboda, xolo Tanamedrove sisxlis samarTlis dogmatika 
mcdelobis dasabuTebas ,,Sereuli Teoriebis’’ safuZvelze 
warmatebiT axorcielebs, radgan sisxlis samarTlis mecniereba 
darwmunda imaSi, rom mxolod obieqtur an mxolod subieqtur 
safuZvelze SeuZlebelia mcdelobis bunebis axsna da gamijvnis 
misaRebi kriteriumebis Camoyalibeba. 

,,obieqturi Teoria”, romelic danaSaulis mcdelobis 
dasjadobas konkretul safrTxeze afuZnebs, mcdelobis yvela 
SemTxvevas ver moicavs, magaliTad, uvargisi mcdelobisa da in 
dubio pro reo-s SemTxvevebs. pirvel SemTxvevaSi, konkretuli safrTxe 
ar arsebobs, xolo meore SemTxvevaSi, safrTxe ukve 
realizebulia. amasTan, Zalzed rTulia konkretuli safrTxis 
cnebiT danaSaulis mcdelobis gamijvna damTavrebuli konkretuli 
safrTxis Semqmneli deliqtebisagan. amitom danaSaulis 
mcdelobis materialuri safuZvlis dadgenisas yuradReba 
gamaxvilda samarTlebrivi sikeTis dazianebis muqaraze, romelic 
socialuri saSiSroebis cnebas ayalibebs da warmoadgens 
danaSaulis mcdelobis materialur niSans. 

naSromSi Camoyalibebuli generaluri momzadebis 
dausjelobis koncefciis gaTvaliswinebiT, gansakuTrebul 
mniSvnelobas iZens danaSaulis momzadebisa da mcdelobis 
erTmaneTisagan gamijvnis sakiTxi, radgan erTmaneTs upirispirdeba, 
erTi mxriv, dasjadi, xolo, meore mxriv, dasjadobisagan 
Tavisufali sferoebi. swored amitom, sisxlis samarTlis 
dogmatikaSi Camoyalibebuli damatebiTi kriteriumebis daxmarebiT, 
rogoric aris, magaliTad, danaSaulis qmedebasTan droSi da 
sivrceSi siaxlovis, aseve dazaralebulis sferoze zemoqmedebis 
kriteriumebi samarTalSemfardebels danaSaulis mcdelobisa da 
danaSaulis momzadebis erTmaneTisagan gamijvnaSi exmareba. 
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qarTul sisxlis samarTlis dogmatikaSi mcdelobis 
gansazRvrisaTvis sirTules warmoadgens imis zustad dadgena, 
danaSaulis Semadgenlobis win mdgomi Tu romeli qmedeba unda 
CaiTvalos danaSaulis mcdelobis dasjadobisaTvis mniSvnelovan 
qmedebad. am problemis gadawyvetis mizniT, naSromSi SemuSavda 
formula, romlis Tanaxmad, danaSaulis mcdelobas adgili aqvs 
konkretul SemTxvevaSi, rodesac damnaSavis mier obieqturad 
gacxadebuli dasaZraxi ganzraxi qmedeba samarTlebrivi sikeTis 
dazianebis konkretul muqaraSi gamoixata da socialur-
adekvaturobis zRvars gadaabija da amiT dairRva istoriulad 
Camoyalibebuli sazogadoebrivi cxovrebis socialur-eTikuri 
wesrigi. 

miuxedavad imisa, rom qarTul sisxlis samarTlis 
dogmatikaSi zogierTi mecnieri dResac miiCnevs, rom saqarTvelos 
sisxlis samarTlis kodeqsis me-19 muxliT gaTvaliswinebul 
mcdelobis sakanonmdeblo ganmartebas ,,obieqturi Teoria” udevs 
safuZvlad, iseve rogorc, germanul sisxlis samarTlis 
mecnierebaSi Tvlian, rom mcdelobis sakanonmdeblo ganmartebis 
(germaniis ssk-is 22-e paragrafi) safuZveli ,,subieqturi TeoriaSi” 
devs, Tanamedrove qarTul da germanul sisxlis samarTlis 
dogmatikaSi mainc aRiarebulia, rom sisxlis samarTlis 
kanonmdeblobaSi mcdelobis cnebis Camoyalibebas ,,Sereuli 
Teoria” daedo safuZvlad.  

qarTuli da germanuli sisxlis samarTlis kanonmdeblobis 
istoriulma da Tanamedrove analizma cxadyo, rom rogorc  
qarTveli, aseve germaneli kanonmdebeli danaSaulis mcdelobis 
cnebaSi yovelTvis xazs usvams mcdelobis subieqturi elementis 
mniSvnelobas. Tumca, am or sistemas Soris gansxvaveba imaSi 
mdgomareobs, rom, Tu qarTveli kanonmdebeli mcdelobis 
subieqtur Semadgenlobas yovelTvis ganzraxviT gamoxatavda, 
germaneli kanonmdebeli mcdelobis subieqtur elements 
ganzraxvis garda zogjer sxvadasxva terminebiT gadmoscemda, 
magaliTad, damnaSavis gadawyvetileba, damnaSavis gegma. xolo 
Tanamedrove germanuli sisxlis samarTlis kanonmdeblobaSi 
mcdelobis cnebis subieqtur elementad dasaxelebulia damnaSavis 
warmodgena. amrigad, Tu qarTveli kanonmdebeli ganzraxvaze 
miTiTebiT mcdelobis cnebaSi xazs usvams rogorc 
inteleqtualuri, aseve nebelobiTi elementebis mniSvnelobas, 
germanuli sisxlis samarTlis kanonmdebloba ssk-is 22-e 
paragrafSi mxolod inteleqtualur elementze (damnaSavis 
warmodgenaze) afuZnebs mcdelobis subieqtur Semadgenlobas.  

mcdelobis subieqtur elementze msjelobis dros, 
zogierTi germaneli mecnieri subieqturi Semadgenlobis 
naklulobaze miuTiTebs da ganzraxvas yofs arasrul da srul 
ganzraxvad, sadac ganzraxva damTavrebuli danaSaulis dros 
ufro metia, vidre danaSaulis mcdelobis dros. Tumca, am 
TvalsazrisiT, ganzraxvis dayofas gabatonebuli Sexeduleba 
gadaWarbebulad miiCnevs. maSasadame, germanul sisxlis 
samarTalSi, gansxvavebuli azris miuxedavad, aRiarebulia, rom 
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danaSaulis mcdelobis subieqturi Semadgenloba Seesabameba 
damTavrebuli danaSaulis subieqtur Semadgenlobas da maT Soris 
gansxvaveba mxolod obieqtur sferoSi arsebobs. es sakiTxi 
analogiurad aris gagebuli qarTul sisxlis samarTalSi. 

naSromSi danaSaulis mcdelobis subieqturi Semadgenlobis 
daxasiaTebisas gamoikveTa iseTi problema, rogoric aris 
eventualuri ganzraxviT mcdelobis SesaZleblobis sakiTxi. 
rogorc ukve aRiniSna, germanul sisxlis samarTlis dogmatikasa 
da sasamarTlo praqtikaSi eventualuri ganzraxviT mcdelobis 
dasabuTeba problemas ar warmoadgens, radgan gabatonebuli 
Sexedulebis mixedviT, Tu eventualuri ganzraxva damTavrebuli 
danaSaulis dasabuTebisaTvis sakmarisia, maSin daumTavrebeli 
danaSaulisTvisac sakmarisi unda iyos igi. aseTi midgoma savsebiT 
misaRebia qarTul sisxlis samarTalSic, sadac poziciebi mkacrad 
polarizebul xasiaTs atarebs. istoriulad qarTuli sisxlis 
samarTlis dogmatika uaryofda eventualuri ganzraxviT 
mcdelobis SesaZleblobas, Tumca Tanamedrove sisxlis samarTlis 
dogmatikasa da aseve, sasamarTlo praqtikaSi mkvidrdeba azri 
arapirdapiri ganzraxviT mcdelobis SesaZleblobis Sesaxeb. 
aRniSnuli ar ewinaaRmdegeba saqarTvelos ssk-is me-19 muxlis 
Sinaarss, piriqiT, gamomdinareobs misgan da akmayofilebs sisxlis 
samarTlis principebis moTxovnebs da Seesabameba sisxlis 
samarTlis politikis suliskveTebas. 

saqarTvelos moqmedi sisxlis samarTlis kodeqsis me-19 
muxli, romelic exeba danaSaulis mcdelobis cnebas, moicavs 
rogorc daumTavrebeli, aseve damTavrebuli mcdelobis momentebs, 
Tumca igi ver wvdeba danaSaulis mcdelobis yvela SemTxvevas. 
garda amisa, ssk-is me-19 muxliT gaTvaliswinebuli mcdelobis 
cnebis naklovaneba gaxlavT bolo fraza ,,...magram danaSauli 
bolomde ar iqna miyvanili”, romelic gulisxmobs imas, rom Tavad 
amsrulebelma aRar isurva danaSaulis bolomde miyvana. es ki, 
Tavis mxriv, miuTiTebs ara dasjad mcdelobaze, aramed 
nebayoflobiT xelis aRebis momentze. swored amitom ssk-is me-19 
muxlSi uaryofiTi nawilaki ,,ar” unda Seicvalos uaryofiTi 
nawilakiT ,,ver”, raTa ssk-is me-19 muxlSi aRniSnuli xarvezi 
gaswordes. aqedan gamomdinare, ssk-is me-19 muxlis Sinaarsi 
Semdegnairad unda Camoyalibdes: ,,danaSaulis mcdelobad iTvleba 
ganzraxi qmedeba, romelic Tumca uSualod mimarTuli iyo 
danaSaulis Casadenad, magram danaSauli amsruleblis mier 
bolomde ver iqna miyvanili, gamonaklisi SemTxvevebis garda”. 
aqedan gamomdinare, danaSaulis mcdelobis arsi, rogorc aseTi, 
sisxlis samarTalSi naturalisturi TavlsazrisiT ver aixsneba, 
aramed misi mniSvneloba, formalur-iuridiuli meTodis 
safuZvelze, normatiuli TvalsazrisiT ganisazRvreba. 

rac Seexeba germaniis sisxlis samarTlis kanonmdeblobiT 
gansazRvrul mcdelobis cnebis Semdeg Taviseburebas, gaxlavT is, 
rom kanonmdebeli ssk-is 22-e paragrafSi ar miuTiTebs 
damTavrebuli mcdelobis stadiaze, aramed mxolod 
daumTavrebeli mcdelobis stadiaze amaxvilebs yuradRebas. 
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maSasadame, ssk-is 22-e paragrafi mcdelobas srulad (mTlianobaSi) 
ver moicavs, aramed igi mxolod gamijvnis kriteriums da, 
Sesabamisad, mcdelobis dawyebis process ayalibebs. amiT 
kanonmdebels unda, gansazRvros mcdelobis aTvlis wertili, 
romelic uzrunvelyofs mis gamijvnas danaSaulis mosamzadebeli 
stadiisagan. am sakiTxs kanonmdebelma, rogorc Cans, ssk-is 22-e 
paragrafSi meti yuradReba dauTmo, radgan amiT uzrunvelyo 
dausjeli da dasjadi sferoebis erTmaneTisagan gamijvna da, 
Sesabamisad, konstituciuri principis - nullum crimen sine lege - dacva. 
swored es gaxda imis mizezi, rom germanelma kanonmdebelma 
damTavrebuli mcdelobis sakiTxi regulirebis gareSe datova 
sisxlis samarTlis kodeqsSi. 

aseve, samarTliania is kritika, romelic Seexeba germaniis 
ssk-is 22-e paragrafs. es ukanaskneli mcdelobad acxadebs qmedebis 
ganxorcielebis dawyebis moments, Tumca mocemuli cnebis 
analizma cxadyo, rom mcdeloba da dawyeba sxvadasxva cnebebia, 
radgan uvargisi mcdelobis dros damnaSave raRacas cdilobs, 
magram arafers ar iwyebs. 

Tanamedrove qarTul sisxlis samarTlis dogmatikaSi 
danaSaulis mcdelobis SesaZleblobis Sesaxeb msjelobam, 
gamoavlina is sakiTxebi, romelic adreul sisxlis samarTlis 
mecnierebaSi ar iyo aRiarebuli. magaliTad, Tanamedrove sisxlis 
samarTlis mecniereba moqmedebiT Cadenil formalur 
danaSaulebSi danaSaulis mcdelobas (daumTavrebeli) 
SesaZleblad miiCnevs. aseve, SesaZlebelia, mcdelobaze saubari 
zogierTi safrTxis Semqmnel deliqtebSi, sadac danaSauli 
pirvelive aqtiT ar aris damTavrebuli, aseTia, magaliTad, 
yaCaRobis Semadgenloba. rac Seexeba mZime SedegiT 
kvalificirebul deliqtebs, danaSaulis mcdeloba sabuTdeba, 
rogorc qarTul (ssk-is me-11 muxli), aseve germanul sisxlis 
samarTalSi (ssk-is me-11 paragrafis me-9 abzacis me-2 qveabzaci da    
me-18 paragrafi) (,,diferenciaciis Teoria”).  

Sereul umoqmedobiT deliqtebSi danaSaulis mcdeloba 
uproblemod sabuTdeba, sadac germanul sisxlis samarTlis 
dogmatikaSi ganviTarebuli ,,alternatiuli Teoriis” safuZvelze, 
mcdelobis dawyebis sakiTxi ganisazRvreba. es ukanaskneli zogjer 
qmedebaze batonobis, zogjer ki, safrTxis momentis 
gaTvaliswinebiT wyvets sakiTxs. naSromSi ganviTarebuli 
Sexedulebis Tanaxmad, qarTul sisxlis samarTalSi wminda 
umoqmedobiT deliqtebSi mcdelobis SesaZlebloba ar aris 
gamoricxuli. es iseTi SemTxvevaa, rodesac adgili aqvs damnaSavis 
mxridan aqtiur moqmedebas, romelic uSualod mimarTulia 
umoqmedobiT danaSaulis Cadenisaken (wminda umoqmedobiT Cadenili 
mcdeloba moqmedebiT). amasTan, germanuli sisxlis samarTlis 
dogmatikaSi da kanonmdeblobaSi aRiarebulia, rom wminda 
umoqmedobiT deliqtebSi, umetesad adgili aqvs uvargisi 
mcdelobis SemTxvevebs, Tumca vargisi mcdelobac ar aris 
gamoricxuli, gansakuTrebiT ki iseT deliqtebSi, sadac 
danaSaulis Semadgenloba Sedegzea orientirebuli. 
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sisxlis samarTlis dogmatikis analizma cxadyo, rom actio 
da omissio libera in causa-s dros danaSaulis mcdelobis aRiareba 
ewinaaRmdegeba koincidentialurobis (droSi Tanxvedris) princips. 
amitom, am TvalsazrisiT, actio da omissio libera in causa-s SemTxvevebi 
antikonstituciuria. dasaxelebuli principis darRvevisagan 
Tavidan acilebis mizniT, germanelma kanonmdebelma sisxlis 
samarTlis kodeqsSi SemoiRo 323-e ,,a” paragrafi. vinaidan qarTul 
sisxlis samarTlis kodeqsSi msgavsi norma ar arsebobs da 
naSromSi aRiarebulia generaluri momzadebis dausjelobis 
koncefcia, maSin saqarTvelos sisxlis samarTalSi aseve gaCndeba 
,,nulla poena sine lege”-s principis darRvevis safrTxe. swored amitom, 
dasaxelebuli problemis mosagvareblad qarTvelma kanonmdebelma 
saqarTvelos sisxlis samarTlis kodeqsSi germaniis ssk-is 323-e 
,,a” paragrafis analogiuri norma unda SemoiRos, romelic 
gavrceldeba iseT SemTxvevebze, rodesac piri ganzrax Tvreba 
SemdgomSi ganzraxi danaSaulis Cadenis mizniT. 

naSromSi aRniSnulia, rom mcdelobis alternatiul cnebas 
uvargisi mcdeloba warmoadgens. uvargisi mcdelobis 
daxasiaTebisas kargad gamovlinda mcdelobis dasjadobis 
dasabuTebis Sesaxeb ganviTarebuli obieqturi Tvalsazrisis 
susti mxareebi. vinaidan obieqturi moZRvrebis momxreebi 
saqarTvelos sisxlis samarTlis kodeqsis me-19 muxlis Sinaarss 
obieqturi TvalsazrisiT xsnian da mcdelobis dasjadobas 
mxolod konkretul safrTxis momentze afuZneben, maSin, rodesac 
konkretuli safrTxe uvargisi mcdelobis dros saerTod ar 
arsebobs, amitom saerTod uari unda iTqvas uvargisi mcdelobis 
dasjadobaze, rac, ra Tqma unda, gaumarTlebelia sisxlis 
samarTlis politikidan gamomdinare. amrigad, mcdelobis 
dasjadobis dasabuTebis dros kidev erTxel damtkicda ,,Sereuli 
Teoriebis” upiratesoba.  

SeiZleba iTqvas, rom yovelgvari absoluturad uvargisi 
obieqtis mimarT ganxorcielebuli qmedeba sisxlis samarTlis 
pasuxismgeblobas ar gamoricxavs, radgan aseTi mcdeloba ssk-is 
me-20 muxliT ar ganixileba. absoluturad uvargisi saSualebiT 
ganxorcielebul mcdelobaze ssk-is me-20 muxlis 
erTmniSvnelovnad ganvrcoba, ar unda iyos marTebuli, radgan  
ssk-is me-20 muxlis gamoyenebisaTvis, aucilebelia, erTdroulad 
yuradReba gamaxvildes rogorc gamoyenebuli saSualebis 
absoluturad uvargis xasiaTze, aseve pirovnebis umecrebaze an 
sxva pirovnul naklze. maSasadame, qarTuli sisxlis samarTlis 
kodeqsis me-20 muxli mxolod absoluturad uvargisi saSualebis 
gamoyenebis SemTxvevaSi, uars ambobs mcdelobis dasjadobaze da 
arafers ar miuTiTebs absoluturad uvargisi obieqtis mimarT 
ganxorcielebul mcdelobis SemTxvevaze. aqedan gamomdinare, 
kanonmdebelma aRniSnuli sakiTxis gadawyveta sisxlis samarTlis 
dogmatikasa da sasamarTlo praqtikas miando. 

germanul sisxlis samarTlis kanonmdeblobaSi 
absoluturad uvargisi mcdelobis dasjadobis sakiTxi 
mowesrigebulia ssk-is 23-e paragrafiT, romlis Tanaxmad, mocemul 
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SemTxvevebSi, mosamarTlis diskreciuli uflebaa msubuqad 
dasajos damnaSave, an saerTod gaaTavisuflos igi 
pasuxismgeblobisagan.  

uvargisi mcdelobisagan, SesaZlebelia, gaimijnos e. w. 
xelSeSlili mcdeloba. es ukanaskneli mcdelobis saxes ar 
warmoadgens, aramed igi ufro mcdelobis Tvisobrivi 
maxasiaTebelia, xolo mcdelobis saxeebi (damTavrebuli da 
daumTavrebeli mcdeloba) mcdelobis ufro raodenobr 
(xarisxobrivi) mxarea. 

sisxlis samarTlis mecnierebaSi da sasamarTlo praqtikaSi 
aseve mniSvnelovania uvargisi mcdelobis gamijvna irealuri 
(crurwmeniTi) mcdelobisa da moCvenebiTi deliqtisagan. rogorc 
msjelobam aCvena, absoluturad uvargis mcdelobas da irealur 
mcdelobas Soris gansxvaveba imaSi mdgomareobs, rom damnaSaves 
irealuri mcdelobis dros, transcendentaluri Zalebis sjera, 
maSin rodesac absoluturad uvargisi mcdelobis dros, igi ver 
aRiqvams obieqturad arsebul bunebis kanonebis zemoqmedebas. 

rac Seexeba moCvenebiT deliqts, kanonierebis principidan 
(nullum crimen sine lege) gamomdinare, ar isjeba. moCvenebiTi deliqtis 
dros damnaSaves SecdomiT hgonia, rom igi arRvevs samarTlis 
normebs, romelic bunebaSi saerTod ar arsebobs, anda arsebuli 
normebis araswori Sefasebis safuZvelze, maTi moqmedebis areals 
afarToebs. maSasadame, qmedeba moCvenebiT deliqtad fasdeba maSin, 
rodesac adgili aqvs Secdomas akrZalvaSi, Secdomas 
nebadarTulobaSi, Secdomas subsumciaSi da dasjadobasTan 
dakavSirebul Secdomas. 

naSromSi detalurad aris ganxiluli danaSaulis 
mcdelobis problematika Tanamonawileobis dros germanuli da 
qarTuli sisxlis samarTlis mixedviT. danaSaulis mcdelobis 
gansazRvris sakiTxSi SualobiTi amsruleblobisa da 
Tanaamsruleblobis dros, rogorc kvlevam aCvena, did rols 
TamaSobs sisxlis samarTlis kanonmdebloba da dogmatika. erT-
erTi Teoria, romelic cdilobs mcdelobis aTvlis wertili 
zustad gansazRvros, gaxlavT ,,formalur-obieqturi Teoria”. 
msjelobis dros ukve aRiniSna, rom dasaxelebuli Teoria metad 
aviwrovebs TanaamsrulebelTa moqmedebis areals, radgan mas 
TanaamsrulebelTa qmedeba dahyavs sisxlis samarTlis kerZo 
nawilSi Camoyalibebul danaSaulis Semadgenlobebis Sesabamis 
qmedebaze, amitom es Teoria gabatonebul Teoriad ar miiCneva. 
samagierod, Tanamedrove sisxlis samarTalSi gabatonebulad 
iTvleba ,,qmedebaze funqcionaluri batonobis Teoria”. 
Tanaamsrulebeli, romelic dazaralebulis dacul sferoSi 
SeaRwevs, qmedebis Semadgenlobis ganxorcieleba ukve dawyebuli 
aqvs. qarTul sisxlis samarTalSi ,,qmedebaze batonobis Teoria” 
gamoiyeneba aseve SualobiT amsruleblobaSi mcdelobis sakiTxis 
gadasawyvetad. rogorc msjelobam aCvena, vidre SualobiTi 
amsrulebeli movlenebis baton-patronia da misi gankargulebis 
qveS imyofeba, danaSaulis mcdelobaze saubari jer kidev 
naadrevia. 
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germanul sisxlis samarTalSi vinaidan danaSaulis 
momzadeba ar isjeba da amavdroulad aRiarebulia, rom 
Tanamonawileni danaSaulis Semadgenlobas damoukideblad ver 
axorcieleben, amitom sisxlis samarTlis zogad nawilSi 
germanelma kanonmdebelma sisxlis samarTlis kodeqsSi 30-e 
paragrafi SemoiRo, romelic aregulirebs Tanamonawileobis 
mcdelobis sakiTxebs. aRniSnuli paragrafis farglebSi uSedego 
waqezeba isjeba, xolo uSedego daxmareba dausjeli rCeba. aseve, 
pasuxismgebloba ganisazRvreba danaSaulSi SeTanxmebisaTvis. 

qarTul kanonmdeblobasTan paralelis gavlebis 
SemTxvevaSi, msgavseba aSkara xasiaTs atarebs, kerZod, qarTuli 
sisxlis samarTlis kodeqsis 25-e muxli dausjelad tovebs 
uSedego daxmarebis SemTxvevebs, rac sisxlis samarTlis 
mecnierTa nawilis mier kanonis xarvezad miiCneva. cnobilia, rom 
fsiqikuri daxmareba SeiZleba waqezebaze ufro metad saSiSi iyos, 
amitom misi dasjadobis sakiTxis gadawyveta  sakanonmdeblo 
doneze unda ganxorcieldes. amasTan, am problemis regulireba 
unda moxdes damoukideblad da gancalkevebulad, iseve rogorc 
amas adgili aqvs germaniis ssk-is 30-e paragrafSi, kerZod, 
momzadebis specialuri da konkretuli SemTxvevebis (uSedego 
waqezebis, organizebisa da daxmarebis) dasjadobisaTvis, 
aucilebelia, ganaxorcielos sakanonmdeblo cvlileba, kerZod, 
ssk-is 25-e muxlis me-7 nawilSi da amasTan, SemoiRos axali norma 
251 muxlis saxiT, romlis Taobaze zemoT ukve iyo saubari. 

qarTuli sisxlis samarTlis kanonmdeblobis analizma 
aCvena, rom daumTavrebeli danaSauli iseTive simkacriT isjeba, 
rogorc amas adgili aqvs damTavrebuli danaSaulis SemTxvevaSi, 
rac, ra Tqma unda, ewinaaRmdegeba zogadsamarTlebriv 
(humanurobis) da sisxlis samarTlis (danaSaulisa da sasjelis 
Tanazomierebis, sasjelis momWirneobis, sasjelis ekonomiis) 
sayovelTaod aRiarebul principebs. aqedan gamomdinare, 
mizanSewonilia, kanonmdebelma aRniSnuli poziciis 
gaTvaliswinebiT, sisxlis samarTlis kodeqsSi aRadginos 
danaSaulis mcdelobisaTvis pasuxismgeblobis savaldebulo 
Semcirebis wesi, aseve daumTavrebel danaSaulebze gaavrcelos 
pirobiTi msjavris saSeRavaTo norma. garda amisa, calke 
gansakuTrebuli regulirebis Rirsia daumTavrebeli danaSaulis 
dasjadobis sakiTxi arasrulwlovnebTan mimarTebaSi.  

danaSaulze nebayoflobiT xelis aRebis institutze 
msjeloba mravalmxriv saintereso daskvnebis gakeTebis 
saSualebas iZleva. misi analizi aCvenebs, rom nebayoflobiT 
xelis aRebis institutis ganviTarebas myari dogmatur-
samarTlebrivi safuZveli gaaCnia, rac kargad gamoikveTa naSromSi 
sxvadasxva Teoriebis mimoxilvis dros. am Teoriebze dayrdnobiT, 
sisxlis samarTlis mecnierebi axdenen aRniSnuli institutis 
dasabuTebas da danaSaulis sistemaSi misi adgilis gansazRvras. 

dogmaturi TvalsazrisiT, Tanamedrove sisxlis samarTlis 
mecnierebaSi nebayoflobiT xelis aRebis yvelaze ufro 
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relevantur safuZvels ,,kriminal-politikuri’’, igive ,,oqros 
xidis’’ da ,,sasjelis miznis modificirebuli Teoriebi” qmnian. 

rac Seexeba, aRniSnuli institutis adgils danaSaulis 
sistemaSi, sxvadasxva azris miuxedavad, sayovelTaod aRiarebulia, 
rom nebayoflobiT xelis aRebis instituti ar warmoadgens 
umarTlobis an bralis gamomricxvel garemoebas, aramed igi aris 
sasjelisagan gaTavisuflebis personaluri safuZveli. 

nebayoflobiT xelis aRebis subieqturi pirobebis 
daxasiaTeba aSkarad cxadyofs, rom ,,nebayoflobiTobas”, rogorc 
erT-erT subieqtur pirobas, gadamwyveti mniSvneloba gaaCnia piris 
sisxlissamarTlebrivi pasuxismgeblobisgan gaTavisuflebisaTvis. 
mTavaria, rom xelis amRebi nebayoflobiT moqmedebdes da amis 
safuZvelze, xels iRebdes danaSaulebriv saqmianobaze. 
,,nebayoflobiToba” Sefasebis sxvadasxva kriteriumebiT izomeba. 
sisxlis samarTlis zogierTi mecnieri ,,nebayoflobiTobis” 
daxasiaTebisas fsiqologiur Sefasebas aniWebs upiratesobas, 
zogierTi piriqiT, normatiuli Sefasebis gadamwyvet 
mniSvnelobaze miuTiTebs. sagulisxmoa is faqtic, rom sasamarTlo 
praqtika ,,nebayoflobiTobis” asaxsnelad ufro fsiqologiuri 
Sefasebisaken ixreba. 

nebayoflobiT xelis aRebis subieqturi pirobebis 
daxasiaTebisas gamoikveTa erTi metad mniSvnelovani sakiTxi. saqme 
exeba kanoniT aRiarebul aucilebel obieqtur niSans - 
sabolooba. sisxlis samarTlis kanonmdeblobis pirdapiri 
moTxovnaa am pirobis Sesruleba, radgan, Tu danaSaulis Camdenma 
droebiT gadaifiqra danaSaulis bolomde miyvana, maSin piri 
sisxlissamarTlebrivi pasuxismgeblobisagan ar gaTavisufldeba. 
am sakiTxTan dakavSirebiT, naSromSi gamoiTqva mosazreba, romlis 
Tanaxmad, sabolooba, rogorc drois faqtorTan dakavSirebuli 
sakiTxi, nebayoflobiT xelis aRebis sxvadasxva SemTxvevebSi 
sxvadasxvanairad unda gadawydes. naSromSi dasaxelebuli sakiTxi 
dasabuTebulia ,,sasjelis araefeqturi zemoqmedebis Teoriis” 
safuZvelze. aRniSnuli Teoriis mixedviT, aseve, SesaZlebelia, 
iseTi SemTxvevis dausjelobis dasabuTeba, rodesac xelis aRebis 
dros, damnaSave naklebad mniSvnelovan samarTlebriv sikeTes 
daazianebs (sapatio ukiduresi aucilblobis mdgomareoba 
nebayoflobiT xelis aRebis pirobiT). 

aseve, damnaSaves SeuZlia isargeblos aucilebeli 
mogeriebisa da damnaSavis Sepyrobis uflebiT nebayoflobiT 
xelis aRebis SemTxvevaSi, rasac, SesaZlebelia, pirobiTad ewodos 
,,damnaSavis mier damnaSavis Sepyroba da damnaSavis mier 
aucilebeli mogeriebis uflebiT sargebloba nebayoflobiT 
xelis aRebis pirobiT”. 

,,xelSeSlili mcdelobisagan” gansxvavebiT, uvargis 
mcdelobaze nebayoflobiT xelis aReba, SesaZlebelia, xolo 
danaSaulis provokaciis dros provokators danaSaulze 
nebayoflobiT xelis aReba SeuZlia manam, vidre provocirebuli 
mcdelobis stadias ar miaRwevs, maSasadame, danaSaulis 
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momzadebis stadiaze (nebayoflobiT xelis aRebis specialuri 
SemTxveva e. w. formalur danaSaulebSi). 

naSromSi aseve ganxilulia Tanamonawileobis institutSi 
nebayoflobiT xelis aRebis problematika, ra drosac zogierTi 
sakiTxi axleburad aris gagebuli da warmodgenili. 
gansakuTrebiT aq yvelaze mniSvnelovania damxmaris mier 
nebayoflobiT xelis aRebis sakiTxi danaSaulis dawyebis Semdeg.  

saqarTvelos sisxlis samarTlis kodeqsis 21-e muxlis me-3 
nawili damxmares ar aTavisuflebs pasuxismgeblobisgan 
danaSaulis dawyebis Semdeg. dasaxelebuli muxlidan gamomdinare, 
damxmaris sisxlissamarTlebrivi pasuxismgeblobisgan 
gaTavisuflebisaTvis aucilebelia, rom pirma danaSaulis 
dawyebamde ganacxados uari Sepirebuli qmedebis Sesrulebaze, 
xolo danaSaulis dawyebis Semdeg, kanonidan gamomdinare, piri 
ver isargeblebs am uflebiT. amitom, mizanSewonilia, Tuki 
kanonmdebeli am sakiTxs sakanonmdeblo doneze moawesrigebs da 
damxmares ar SeuzRudavs nebayoflobiT xelis aRebis uflebiT 
sargeblobas danaSaulis dawyebis Semdeg, mis faqtobriv 
dasrulebamde. 

maSasadame, TanamonawileTa mier nebayoflobiT xelis aReba 
dasaSvebia iuridiulad daamTavrebuli danaSaulis etapze. amitom 
am azris praqtikuli realizaciisaTvis aucilebelia ssk-is 21-e 
muxlis me-3 nawili Camoyalibdes Semdegnairad: ,,damxmares agreTve 
ar daekisreba sisxlissamarTlebrivi pasuxismgebloba, Tu man 
amsruleblis mier danaSaulis dasrulebamde uari Tqva 
Seesrulebina Sepirebuli qmedeba, anda ukan daibruna danaSaulis 
Casadenad gadacemuli iaraRi an saSualeba”. 

maSasadame, zemoaRniSnuli msjelobidan gamomdinare, 
mizanSewonilia, nebayoflobiT xelis aRebis SesaZleblobis 
farglebi gafarTovdes da misi gamoyenebis ufleba damnaSaves 
mieces zogierTi saxis iuridiulad damTavrebul danaSaulebSi 
(,,modificirebuli oqros xidis Teoria’’). 

am uflebis legitimacia kanonmdebelma unda moaxdinos 
sisxlis samarTlis kodeqsis 21-e muxlis 1-li nawilis axleburad 
Camoyalibebis gziT: ,,pirs ar daekisreba sisxlissamarTlebrivi 
pasuxismgebloba, Tu man danaSaulis mcdelobis stadiaze, agreTve 
zogierTi saxis iuridiulad damTavrebuli danaSaulis etapze 
nebayoflobiT da sabolood aiRo xeli”. 

amasTan, aRniSnuli norma daaviwrovebs wamaxalisebeli 
normebis moqmedebis areals, rac kidev ufro gamarTuls gaxdis 
aRniSnuli normebis iuridiul mniSvnelobas. 
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