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5 Girasa, Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013,44.

5 kawamura, Anderson, (Edit) Emmerich, Niles, Kenny, United States of America :in Corporate
Governance, Jurisdictional Comparisons, Sweet & Maxwell, London 2013, 442.

66 Hay, Law of The United States, 31 Edition, C.H.Beck, Bruylant,Brussels, 2010, 259.

7 The Delaware Court of Chancery is over 200 years old and it was founded when most state courts in the
new United States were divided into law courts (which handled claims for money damages) and equity
courts (which handled claims for “equitable” relief like injunctions, rescissions, accounting). The equity
courts were often called chancery courts because they originated with the Lord Chancellor of England,
who was appointed by the King to handle claims by his subject for “equity.” Many of the major cases in
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most of these cases, stockholders sue to enjoin the merger and claim that the directors negotiated a price
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683 Branson, Corporate Governance, The Michie Company-Law Publishers, Virginia, 1993, 334. (The
Business Judgement Rule operates as a rule of judicial economy, as a presumtion, or as a safe harbor, The
Business Judgement Rule, however, is not a rule of conduct, which remains the duty of care)
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%84 0b. Brehm v. Eisner, 746 A.2d 244 (Del.2000); McMullin v. Beran, 765 A. 2d 910 (Del.2000)
domomgdygaros: Bainbridge, Corporate Law, 2" Ed, Faundation Press, New York, 2009, 103.
dobgogom

683 Bainbridge, Corporate Law, 2" Ed, Faundation Press, New York, 2009, 104.

686 Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J.) ob. Bainbridge, Corporate Law, 2™ Ed,
Faundation Press, New York, 2009, 104.

687 Bainbridge, Corporate Law, ond Ed, Faundation Press, New York, 2009, 104.
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690

aobobogangds™.

688
odgg- 105.
%9 Kenyon-Slade, Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 220.
690 Bainbridge, Corporate Law, 2" Ed, Faundation Press, New York, 2009, 110.
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1 0glsg-110.

2 oglag-111.
698 Seminaris v. Landa, 662 A.2d 1350, 1354(Del.1995) ob. Bainbridge, Corporate Law, 2™ Ed,

Faundation Press, New York, 2009, 111.
94 Bainbridge, Corporate Law, 2" Ed, Faundation Press, New York, 2009, 111.
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%97 Brehm v. Eisner, 746 A.2d 244 (Del.2000)

% Galiardi v. Trifoods Int’l, Inc 683 A.2d 1049,1051-1052 (Del.ch.1996) “There is a theoretical
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5% Kenyon-Slade, Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 221.
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1 Barnes, Dworkin, Richards, Law For Business, 12" Ed, McGraw-Hill Education, New York,
2014,521.
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Jobggl  bds o  [gPommborn  @olodymgdymo  godo  mdzel o
A®obboJ305Td0  Fmbofoemgmdaby.  dog@sd  Lodo@mggemTo  o@Lgdyemo
Lodfgbo®m  @go@mdol godm, odago®o  dmgdgogds  Lodboby®ol  gobiow
‘dgodengds ox©gl.

ol dJmyFggl  o@hggebols go39mgds  ao@oEasdl  sdagoM  bodoxl, oy
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2o 939G 0agdols  s@lOymgdsdo, @sdoiz dglodgrms  dmggosbgdom  dolio
300500  35lgbolidygoemds  asdmofgoml.  dglodsdolbow, odygodo  ogols
aobbogngols,  o@gJBm@ols  3sLybolidggdemdol  wowygbols  3@M39Ldo,
Lolodo®mamd  osyEomgdbms  ¢bps dosjgomlb ygyu®omgds ©oygko®s oy
o>  dbs@0o  ©0MgBm®@ds  A@sbboiosl.  mygzo  dob  odgdBem@s@ols
Lbomdoby  dbodo o0  ogkods  aoeslyggBommgdsl, @o3  sbobyeos
Lbemdol mJddo, 3sLybolidygdemdsi @ 9bos oy gl.
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3900 bobolbogoe  dnddgoo  ©odgJdmas@o  YBO®m  3md3gHgbB®os,
dobmgols  dobodgdymo  olbig@gaoygmo  agdsdmboagdols  Qodyegddo,
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9o®ymxzol dglobgd.

»39Vo@3gms globgd™ 3obmbo, Lofo@dmms dga(ydobmsb ©sgzo3d0@gd0m
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JgLododoloe dJmJdggdols dgdmbgggedo, dgmmgl dbGog go ol o6 sbokgdls
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2oo{ 93900 gdoby.  3obmbo  bomgo 5@  2oblabrg@sgl  wodgdBmeols
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bomano  0dbgds  aofg®ogo  oli dmgogmgmdgdo, o3 WoMgJBHm@L o3l
dgaFygdols 09 LogmbBmdem 3539@0L aolbgolgdol 3@m3gLbdo. 3obmbdo
5930 gdmo  9bes  oyml  domomgds  doGomse  3M0b30390byg,  @o3
3P0 gbws 0dbgl woMgdBm@s@Gol Jbowsb. @s »Jds Pbws, Sdygedo
93900 gds  Jobbose @ olobogh ©oMgHmdms w@olixol, o®sdge  o0yo
gIboby@gds doo 0bxgm@OIo@Mgdygmmdsl, o3 mogol dbdog, 3M939b30ye
bolosml  5@oMgdl s 5d300gol  3obygbolidygda@mdol owymdols
Jgbodan gdamdsl.  gosgms, O®MI ao9®3393mds dg@ Gobgl dgoiogh o
SOMY@gdl  3obmbmsb  dglodsdolmdsdo  dmJdgogdsl, bmem  35bmbom
bomanow o gboano 300303950l dgldyangds 3o, aoEomgdom do@Eogoo.

0930 gobmbdpgdbanmdbols  dog@  odggdymo  odbgds  mogosi3g0m0
©mbolidogdgbdol  aodmygbgds, gomgomolifobgdym 9bos o0dbgl  ¥bemgoaols
30063030,  @O®dgol  mobobdowsi,  3B30(3gool  G300mo  Mog08(33000
d9d560bdgdol 2odmygbgdoli 3GOM3Mm@Gogemdols dglobgd woMgBm@sdbys.
obggg o lbobs s 5MoMMsbOMgsbo Jomomgds 9bes 2539m©gl 0dsLmsb
©5353doGgdom,  OmI  oAgJHmOsms  gosfyzgHomgdgdol  dododm
Jmdgegdl  Lodgfomdgm  aoesfygg@omgdol  mogolbyyagds  (Business
Judgment Rule), 353053 %9 030 ©oo0®g93L boFo@dmlbowdo gomy e gdols
(Duty of Loyalty), 3%&ybggamdols (Duty of Care) o ggmogloboolog®sw
dm3gdmools (Duty of Good Faith) 3cmgogngmdsls  39OLmbsgny@s® 596l
35Lbl  odways®o  bosbobomgol s  ggwe@d  dgdergdl  mogol  o3gols
Business Judgment Rule-%g domomgdom.

6. Business Judgment Rule- @&maemes LEObPs@BO,  15305(33000
©mbolidogdol s©gdgo@y®dmdols ggoligdolsls

The Business Judgment rule, one of the remarkable institutes
of American law was created by courts trying to defend directors’ rights
when facing an unwanted takeover. 200

dJo@omos  3md3sbools  Igbyogslmeb  ©sgo530Mgd0m,  @oyR@gdols
Jby@ggems  dJogd  be@gogmegds  Lo@gbpgtm  dgmoegobgds,  @og
a9olbdmdls  3md3sbools  Logmb@®mam  3539G0l, odiogdol  dgbyoogsls
Lodob®m  oMgdymgdoby 9B Robow. bmenm  3md3sbools d9bgxdgbHols
dog® 3o bgds mogsigomo  mmbolidogdgdol  asdmygbgds Lo gbogd®m
dgmogbgdols doag®ogdols dobboo. Lo@gbog®m Jgmogobgdoligob
Fomdo@goymom  mogpsigol  d9dwgy,  Logdsme  bdodow,  of3ombydmgdls
9hbpgdom  3GgBgbbos, O®MI  oMgJBHm@ds  mogEsiEgomo  wmbolidogds
25dmoyggbs o Lo@gbg®m dgmogobgds dmopag®os  dbmeme  Lsgyms®o
0609 glgdol s 3mboiEool wolsego o oGS ™mdogdBu® AoMgdmgdsms
25mg5@0l§0bgd0m, Lofo®@dnl Logzgmglem 06@gmglgdowsb 3odmdwobs@yg.”

AOMaM@3 Vgbo, sbigm ‘dgdmbggggddo ©0M9JBm® 9ol
3obygbolidpygdemdologeb  o@3ogl  Business Judgement Rule, ogdzs  0dols

"°Hamilton ., The law of corporations, Fifth Ed, St. Paul , 2000, 460.
%1 Barnes, Dworkin, Richards, Law For Business, 12" Ed, McGraw-Hill Education, New York, 2014,
522.
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30680 dBol  dgbodagdermds  dogrosh  0bOEYds,  dbmwm  MMobpgen
Lolodo®mam  goofyggdomgdgdol  dogd  owagboan  odbs  Fobolo@o
Jomnbmgbgdo, @o3 wsjdsgmgomgdye  bps 0dbgl woMgBm@ds@ols dog@,
AMIGE03 004053300 ©mbolidogdgdl 0ygbgdl Los@gbog®m dgdmmsgsbgdols
Voboomdwga, @oms gl ggob5L3bgew0  dmbgogl Business Judgement Rule
0bLE0AYBOL woigol Jg99. Jodggero, wodg]BHm@s@ds ybos shggbml, @md
dom  3Jmbom  Loggydggano  ambogdymmdol Rodyegddo ggod®om, @md
Log@mnbyg 3033sboobomgols bodwgoge sOlgdmdes ©s dgmdyg, dsm ybos
OESBEYAMb, AMI 25dmygbgdymo mogsizgomo mmbolidogds ambog@ e
dglododolmdsdo  ogm 30335600l 063 gaglgdols  (obodyg  Jwao®
Log3@mbgliomsb.””

Lo(o@dml bganddmgobganms dodo@m s@Lgdmdl dmenmeobo, G™d olbobo
25dm0hgbgb Lomobswm Ib@Ybggermdsls 3md3sbools dods®m s 0dmJdgwgdgb
od  935boligbgaols  Loggzgmglm  0bGgdglgdol  gomgogolifobgbom, dog@sd
mogobmogo©  3bowos, obobo  o@  Fo@dmowygbgb  d0bbglol  Fo®do@gdols
Ao@obB0sl.  gdmog@gbo  odgJBm@ols  bodbg o dob  gbo@d by,
2odM(3Eogdsls s Jglodegdbamdbdgdbgs sdmowgdymmo Lofo@dml dgwo,

903

@9bBodgery@o 0bgds 0po My oM.

Business Judgment Rule onsgolbo ‘dobss@lom gobsd@gzo3gol wodgdm@ols
(wo®gdBmas@ob) YR gosls 3900 loboliogdo, Lofo®dml S
>jombgdms 063 g glgool  gomgsaolfobgdom  doowml  @sdmegbody
gbodanm  goofy39Homgdowsb  gam-gamo. sdobmsb, ol gy Oggasw
9bos  L{sdogl, ®md gL aoesofygg@omgds Lofos@dml s ojgombgdms
Lo939009bm 063 gMglgdl dgglodsdgds. obyy  Business Judgment Rule S gbls
Lo 3obmbdpgdam ho@hml, Gmdgols dogbomsi odgd@dmeas@l dm]dgwogdols
05309 R gdo >dab. 0930 oM g]@m®o 3900 boboliog®os
oo g39B0amgdols  dowgdolisl, dolo  3sbyboldygbanmds  3md3sbools s
5J30mbg@ms Jododm @ oygds, Igaremdols s Fodyds@gdgmmo dobbgls
oo 939G 0mgdols godm. dglsdsdobow, ©oMgddm@s@oli yowsTyggBomgds
5J30mbg@ms s Lbgoms dbMowsb powobgogols o® 9393w gdo®gds .

0@ gJBAmOs@0 Business Judgment Rule-ols ©o330L Jg9d dmbgwgds, o930
gaFgdols o  Logmb@@menem 353900l aolbgolgdol  3@m39Ldo
2o 939G 0agdols dJowgdolisl s@lgdmdws dgdwgao Fobsdodmdgdo:

L. @wodgdBm@s@ol dogd asdmygbgdyer odbs yggens dgbodenm
Lodygogmgds 0bgm@dszool dmbisdmggdasw.

2. ©o@gdAHmdl ozl Gsgombogoyd@o  Loggydggano  doowemls
aooVgg0H0mgdo.

3. 0@ 5@Lgomdl 0bGgdglms 3mbgaolddo wodgJdm@ols 3oGswe
0bB9Agbls  ©o gmI3sbools 06@Bg@glgdl dm@ol. °%

2 0b. 9.5, 9bmgomols Fgbo, msgo VI, 325321 )

98 3563905, bobody, “dgfomdgms Yglsbgd” LoJodmggeml 3obmbols 30m896@s®0, mdogolbo,
2002, 115.

%4 Clarkson , Miller .,Cross., Bunisess Law, Text and Cases , 12" Ed, 2012, 779.

95 Clarkson , Miller,Cross, Bunisess Law, Text and Cases , 12" Ed, 2012, 779.
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Business Judgment Rule (L5dg{o®dgm gooo(yggBomgdol megoliyggemgds)
©0M9]BmOlL  obokgdl  goofyzgHomgdol  dowgdol mogobygergdsls
3o6mbdgdamdom oy gbogr BoGA@gddo. Lolbods®mmm os@ 0dbyxgergdls
0do%g 0y @3pgbo dsMmgdymos Lodgfo@mdgm  gowsfyggdomgds, myz0
dobo dodwgdo oMgAM@l 3gmoamlbobolog®gdols s ambog®yammdsdo
9%30lL dg@obols Logydggero o@ o@OL oMbl

Ibmgrme 0do@dmd, Gm3 wodgBm@ol dog® dowgdyemo yowsfyzgBomgods
Lobosbm os@dmbbs Lofs@dmbomgol, dobo 3sbygbolidygoemdol bsgombo o@
©oEAgds, Y  @oEsLEAYHS, @M odgldmeao  ggmoalobrolog®aw,
0530b0 B gdsdmboan gdols Bodymgddo dmJdgogoes  oesTyggBoegdols
dJowgdolsl. &o@i Business Judgment Rule- ols 900 ol ghomo sydomo
doboloosmgdganos.

“0dol 33303905 ®m3 Lofo@dml  bosbo doswas ddodmggenols dog@,
9B gbdsdmbogrgdols QoM 9ddo, 3900 obpolbog@ow, Lofo®dml
Jobbgdol  aomgogolifobgdoms s  3obmbogMo  @ogdymo  aoMoygdols
ggaoe,  3bygboldygommdols  Logydgems  ggd  0J3gge, Modpgbow
5M5mb0gM Y S©S(3 Nol 9bs  dmggghggbml  gobbm@z09egdyeno
0b3gbBo@Eos  post  factum”.  53g@ozgmo  Labsdomgenem  3@sJBogol  dogd
©o9dggoge  Lodgoadge  ofbs  dohbgyemo  wo®gdBm@ol  dododrm

oL@y y@o g9dEestmdol Immnbmgbs. %7

In  Revion, Inc. v MacAndrews & Forbes Holdings, Inc ULogdgbomsb
©5353doMgbom, ©geggdol  gdowenglds Lolods®mermd  asbdo@@s, @md
©0MgJAmOsG0  g9® doymomgdl Business Judgment Rule —%bg, o930 00
Ibmgrme  Loggmo®o dogsnxzmgdols dgbobo@hybgdase  dmJdgogdos. oy
©00M9JAmaOL Lydl dmbgwgls Business Judgment Rule-ols ©sigolb  Jggd, ds6
b  ooslGYO™ML, O®mI  2sdmygbgdgmo  mogsi3gomo  @mbolidogds,
3OO3mAs300l  3mao@ogols ©s  989]dOmbol Foboomdwgy  dods@myero

908

Log@mboli 3Om3m@E0gmo 0gm2% sdog9 gosfyzgdo gdsdo Lobsds@menmd
2obdo@@s, M3 myz0  gmd3obool  goygogs oMo gemos s s@LgdMdL
M5dwgbodg Ly@ggero dgodobml oyo, Lodobby 3md3sbools wodg]@m@s@ols
Amos “bo@xosbo 59J30mbo” godos@mml Jby@ggagdl Jm@ol 3madssbools
Bolols gob@ols 30bbom.??

30335600 Logmb@dmenm 35390l aolbgolgdolbols  o®gddm@ds@o
3o Egby@os  ooslGYAmL, @md  dobo dmJdggds  ambogdymo s
Lodo@mnosbo 0gm AmamAE moge gogowgol 3GmEglol, obggg Robmsb

96 0glag-779.

N7 Gagliardi v. TriFoods Intern., Inc., 683 A.2d 1049, 1051. (Del. Ch., 1996): “to allege that a
corporation hassuffered a loss as a result of a lawful transaction, within the corporation’s powers,
authorized by a corporatefiduciary acting in a good faith pursuit of corporate purposes, does not state a
claim for relief against that fiduciaryno matter how foolish the investment may appear in retrospect”; see
also: Cinerama, Inc. v. Technicolor,Inc., 1991 WL 111134, at *15 (Del. Ch., 1991). — 3omomgdyaros:
KO0, 3o30Gomols sigs Losjaom Lobmasmgdsdo, 2010, mdogrolio, 87. dobgrgom.
%8  Revion, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del.,1986)
(http://www.law.illinois.edu/aviram/revlon.pdf)

%99 Zwecker, The EU Takeover Directive:Eight Years Later, Implementation But Still No Harmonization
Amang Member States on  Acceptable Takeover Defenses , 2012, 240-241.
(http://home.heinonline.org/)
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dJododmgdsdo 10, o dgdmbgggedo  ©odgddmesGo  dgdangdls
Business Judgment Rule-ols ©>3300L 393 dmbgogl.

3M33sbosms g fydol  HOsbboJ30oby  wodgddmeol Ib@owsb
Ibo@odg®s, o6  ayeolbdmol  dol  dogd  gOmyyagdols  dmgsmgmdols
oMWgggols,  myYgo  oJzombgdo  gg®  dgdangdl  sssLE Y@ML, ™3
0 gJ@meo, ‘dg@gdols 30m3gLdo dm Jdgogodws LodgFo®dgm

20007 Y39B 0900l mogolngmgdols gomamgdls dowds.™

6.1. bLOgmo LodsBngmosbmdols Bgli@o The test of entire fairnes

09930 dolo@bgeng dbody doobg@bgdls aossbmls
Business Judgment Rule-o, @mdaol  mobobdo@si  ogyaolbdgds, @md
©0MgJAm@o  3md3sbool  0bBgmglgdol  Lobo®pagomme  ©s  Laggme®o
3o 9daa gdgbdols ‘dglbodsdoloe  dmdgogdes,  dGgoEgool  Ggo®mo
Jmdobygby ©odgddmeby 0bogegdl o obars 9339 gLl Ygoboligbgeros
3o gby@o  ssEsbAYAML, @Omd  Jdgrgds, @OmIgaoi  Lopsm  gobos
LOgmos Lodo®manosbo, by gggms 3mad3dmbgbddo Lodos®menosbo, oym
Lofo®dmbs my Lofo@mdml sjzombg@ms dodsd@m.

0930 dm3sbyby wodgJBm@o gdengdl @ossLEYOML, @O®d  Jdgogds
amdgeoi  aolhog®gdygmos  Losds@meosbo ogm, Labsdo@meanm  dgFy398 b
LoJdols Fo@dmgdsls.

©0M9JAm®ds  9bes ooEsLAYOML, @M Lodo@merosbo 0gm OMyMO3
306309@ 10 BOsbbsJ300lL goliols aoblsobrg@olsl, sliggg dmmsds®sggdols
30m3gbdoz. ymgeoldmdiggeo  Lodos@menosbmdols @qb@o (entire fairnes
test) LG g 535l dmogogl. **(Fairnes in price and fairnes in dealing)

?19 Zwecker., The EU Takeover Directive:Eight Years Later, Implementation But Still No Harmonization

Amang Member States on Acceptable Takeover Defenses , 2012, 241. (http://home.heinonline.org/)

"' Delaware Corporation law Annootated, 2013-2014 Ed,As amended up to and including the 2013
Regular Session of the One Hundred Forty-Seventh General Assably, Lexis, Nexis, Delaware, 2013, P.50
*12 Kenyon-Slade, Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 213.
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VII. 3605008000 ©5(335

“Oopgbsi 30335605 08998985 gosboolnnbs@mdols bmbsdo ,
©06IJEMGIo0 56 Fo@bdmowggbgb dbemewe sjiombbos “sggbdgdl”,
G599 goohbosm gogngdaargds dmarosbse Lsfs@dml dods@o.
(Chancellor Allen of The Delaware Court of Chancery)’”

1. 30good@emns LEsGyLo

“ogg gm3d3sbos  doowgdls  wbmgbsl  oj3ombg@ms  dbGowsb  Go0dy
Jdgogools  gobbm@dEzogegbols  Iglobgd,  wodgdBm@ol gomwgdyan gdos
2o 9300mb, o5J3ombg@ols  Foboswowgdoby @omobbdgds gdlsby@gods oy
o> 3md3sbool  Loyggmgbem  0bBg@gligdl.  3md3sbools  0bBg@mglgdo 3o
>J30mbg® gdmsb 9OM S, ‘dglodanms dmoogogl 3OJROGHMAOMS
063 909Lgd Lo

0d 300md95do, OmEgLsi Lofgbgdm  godo@omo gg® §bOYbggaymeyls
30335600 3OgoGm@ms LOYmymgom ©si3goL, hbpgds gombgs, @mam®
296> dmogigb 3O gLo@Mm@o, [ONON doJlodydodwy 3obo@Emls
2aobbm@ 309 9dgemo 0bgglGoEool @sbdbgdols doblgdo.

306390 3sbygbos, Gmd 856 d0ds@mml Due Diligence (DD)’" 36m39Lb.
DD (os®dmopagbl  30m3gbl, @mdanols  dgdggmdomsi  dgowggero,  dobo
300mx9bombsggdols s d@hggangdols Lodygsagdom, dgolFogerols Lodobby
50bbgll, dol oJ@Boggdl s 3oboggdl, ULobod @ogdogl oyg@do@oymsw
Jogomegdamadge bga g6 9mgdsls obomsb.

9d@s3a gl dgdmbggzgddo, dgowggero Jodomdl 3md3sbosl, Goms dompsb
doo@mlb 0bbEB®YJ30s> s 0bxgm@dsiz0s. gl Bo@ds o dgoggaol boigensw
5@o®9dol DD 30m3gll.  dgodangds ©ojodoggdyge  odbgl  3md3dsbos
$obsblg@o DD o6 og@owonmo DD goblisbmdogegdmoo.””

DD Ubgs  990d@030  @gm@ds  o@Lgdmdl,  dogomomse  slggy
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